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PREFACE. 


If  some  years  of  study  and  teaching  of  the  law  of  sales  are  not 
sufEcient  excuse  for  venturing  to  invade  with  a  new  book  a  field 
already  occupied  by  writers  of  such  distinction  as  the  authors  of 
the  leading  English  and  American  treatises  on  the  law  of  sales,  I 
may  plead  further  a  desire  to  explain  and  support  the  provisions  of 
the  Sales  Act  which  I  drafted  at  the  instance  and  under  the  super- 
vision of  the  Commissioners  for  Uniform  State  Laws.  These  Com- 
missioners have  been  appointed  by  nearly  all  the  States  of  the 
Union  for  the  purpose  of  bringing  about,  so  far  as  is  desirable  and 
possible,  uniformity  of  law  in  the  several  States.  They  meet  an- 
nually in  conference,  and  thus  far  their  chief  accomplishment  is 
the  jSTegotiable  Instruments  Law  which  has  now  been  enacted  by 
more  than  two-thirds  of  the  States.  The  original  draft  of  an  "Act 
to  make  Uniform  the  Law  of  Sales  "  was  prejDared  by  me  in  1902— 
1903,  at  their  instance.  It  was  printed  in  the  summer  of  1903  and 
distributed,  with  a  request  for  criticism,  to  teachers  of  the  law  of 
sales,  writers,  and  other  experts  on  the  subject.  Some  criticisms 
were  received  and  with  the  light  of  these  criticisms,  and  my  own 
further  reflection,  a  revised  draft  was  presented  to  the  Commis- 
sioners in  the  summer  of  1904.  This  draft  was  gone  over  section 
by  section  at  this  conference.  Doubtful  points  and  proposed 
changes  in  wording  were  carefully  considered.  A  revised  draft 
was  again  presented  in  1905,  and  with  slight  changes  once  more 
in  1906.  At  the  meeting  of  the  conference  at  St.  Paul  in  the 
summer  of  1906,  the  draft  was  finally  adopted  by  the  Commis- 
sioners and  recommended  for  passage.  During  the  following 
winter  it  was  enacted  in  Arizona,  New  Jersey  and  Connecticut, 
and  a  year  later  in  Massachusetts,  Ehode  Island  and  Ohio.  It 
seems  reasonable  to  hope  that  other  States  may  follow  the  example 
thus  set. 

In  order  to  explain  the  Act  and  perhaps  furnish  an  aid  to  its 
uniform  construction,  I  first  planned  to  prepare  a  book  giving  the 
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Statute  with  brief  annotations.  I  soon  became  satisfied,  however, 
that  any  complete  understanding  and  proper  construction  of  the 
codification  of  a  subject  having  so  long  a  history  as  sales  must  be 
based  on  a  thorough  knowledge  of  the  law  prior  to  the  codification, 
and  also  of  any  reasons  for  changing  what  had  been  previously 
established,  or  for  preferring  one  side  of  the  argument  upon  a  con- 
troverted point.  I  have  accordingly  prepared  a  book  which  is  not 
simply  a  commentary  on  the  Sales  Act,  but  is  also  a  full  treatise 
on  sales  under  the  Common  Law.  Where  a  comparison  of  the 
rules  of  the  Civil  Law  seemed  likely  to  be  serviceable  I  have  also 
ventured  upon  such  comparison,  though  I  have  not  attempted  a  full 
treatment  of  the  whole  subject  of  sales  under  the  Civil  Law. 
I  have  allowed  myself  considerable  freedom  in  the  statement  of 
my  oAvn  views  of  the  lav/  and  the  reasons  for  them,  and  have  not 
hesitated  to  criticize  decisions  of  the  courts  where  they  seemed 
opposed  to  principle  or  to  the  convenience  of  trade.  I  have 
tried,  however,  not  to  allow  my  own  opinions  to  interfere 
with  the  exactness  of  my  statement  of  the  actual  decisions,  and  I 
have  made  full  annotations  containing  not  simply  citations  of  au- 
thorities but,  also,  wherever  it  seemed  useful,  quotations  from  the 
opinions  of  courts  or  summaries  of  the  facts  of  the  important  cases, 
in  order  that  the  reader  might  have  at  hand  the  means  of  testing 
the  correctness  of  my  conclusions.  In  the  preparation  of  the  chap- 
ter devoted  to  "  Delivery ^^jy^the  Buyer  and  Ketention  of  Possession 
by  the  Seller,"  I  have  been  assisted  by  Joseph  H.  Iglehart,  Esq.,  of 
the  Indiana  Bar. 

SAMUEL  WILLISTOK 
Cambeidge,  February,  1909. 
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PART  I. 
FORMATION  OP  THE  CONTRACT. 


CHAPTER  I. 

Definitions  and  Geneeal  Peixciples. 

Section  1.  Terms  defined  in   Sales  Act. 

2.  Explanation  of  definitions. 

3.  Sales  by  deeds. 

4.  Sales  by  operation  of  law. 

5.  Mutual  assent  generally  necessary. 

6.  Sales  and  contracts  to  sell. 

7.  Absolute  and  conditional  contracts  and  sales. 

8.  Conditions  subsequent. 

9.  Parties  to  a  bargain. 

Section  1.  Teims  defined  in  Sales  Act. — 

I.  TERMS  DEFINED. 

Sec.  1.  CONTRACTS  TO  SELL  AND  SALES.—  (1.) 
A  contract  to  sell  goods  is  a  contract  whereby  the  seller  agrees  to 
transfer  the  property  in  goods  to  the  buyer  for  a  consideration 
called  the  price. 

(2.)  A  sale  of  goods  is  an  agreement  whereby  the  seller  transfers 
the  property  in  goods  to  the  buyer  for  a  consideration  called  the 
price. 

(3.)  A  contract  to  sell  or  a  sale  may  be  absolute  or  conditional. 

(4.)  There  may  be  a  contract  to  sell  or  a  sale  between  one  part 
owner  and  another. 

[1] 


2  Formation  of  the  Coxteact. 

This  section  differs  considerably  from  the  first  section  of  the 
English  Sale  of  Goods  Act/ 

The  reasons  for  the  change  in  terminology  appear  in  the  fol- 
lowing sections. 

§  2.  Explanation  of  definitions. —  The  most  fundamental  dis- 
tinction in  the  law  of  sales  is  between  a  contract  to  sell  in  the 
futiire  and  a  present  sale.  The  distinction  is  often  expressed  by 
the  terms  "  executory  "  and  "  executed  "  sales.  Whether  a  bargain 
between  parties  is  a  contract  to  ^ell  or  an  actual  sale  depends  upon 
whether  the  property  in  the  goods  is  transferred.  If  it  is  trans- 
ferred there  is  a  sale,  an  execiited  sale,  even  though  the  price  be 
not  paid.  Conversely,  though  the  price  be  paid  there  is  but  a  con- 
tract to  sell  (not  very  happily  called  an-  executory  sale)  if  the 
property  in  the  goods  has  not  passed.  The  phrase  "  contract  of 
sale  "  has  been  introduced  to  some  extent  into  our  books  from  the 
Roman  Law''''  and  the  use  of  the  phrase  in  the  English  Sale  of 
Goods  Act  seems  likely  to  give  it  a  permanent  place.  Like  most 
terms  imported  from  the  Roman  Law  the  words  do  not  exactly 
fit  our  conditions.  In  the  classical  Roman  Law  a  mere  agree- 
ment could  not  transfer  the  title  in  goods  to  the  buyer.^  The 
distinction  essential  in  our  law  between  a  contract  which  by  its 
operation  immediately  transfers  title  and  one  which  does  not 
could  not  exist.  Every  bargain  in  the  Roman  Law,  therefore, 
might  indifferently  be  called  a  contract  to  sell,  a  contract  of  sale, 
or  a  sale.     This  is  not  so  in  England  and  America.     As  used  in 

^  ( 1 ) .  A   contract   of  sale   of  goods  the  contract  is  called  an  "  agreement 

is  a  contract  whereby  the  seller  trans-  to   sell." 

fers  or  agrees  to  transfer  the  prop-  (4.)    An  agreement  to  sell  becomes 

erty    in    goods    to    the    buyer    for    a,  a  sale  when  the  time  elapses  or  the 

money  consideration,  called  the  price.  conditions    are    fulfilled    subject    to 

There  may  be  a  contract  of  sale  be-  which  the  property  in  the  goods  is  to 

tween   one   part   owner   and   another.  be  transferred. 

(2.)   A  contract  of  sale  may  be  ab-  "  Blackburn's  adoption  of  the  phrase 

solute   or   conditional.  for  the  title  of  his  book  on  sales  is 

(3.)  Where  under  a  contract  of  probably  chiefly  responsible  for  the 
sale  the  property  in  the  goods  is  currency  of  the  expression.  Black- 
transferred  from  the  seller  to  the  burn  borrowed  it  from  Pothier,  ex- 
buyer  the  contract  is  called  a  sale;  tracts  from  whose  Contrat  de  Vente 
but  where  the  transfer  of  the  prop-  were  translated  and  included  by  the 
erty  in  the  goods  is  to  take  place  at  English  author  in  his  book, 
a  future  time  or  subject  to  some  '^JToyle,  Contract  of  Sale  in  the 
condition    thereafter    to    be    fulfilled  Civil  Law,  3. 
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the  Sale  of  Goods  Act  the  term  includes  both  contracts  to  sell 
and  executed  sales,^  but  in  the  decisions  it  is  sometimes  used  as 
the  equivalent  of  sale  only.*  The  meaning  conveyed  by  the  term 
is  thus  imcertain  and  its  use  is.  therefore,  better  avoided. 

§  3.  Sales  by  deeds. —  Either  a  contract  to  sell  goods  or  a  sale 
may  be  by  deed  as  well  as  by  parol.  Such  transactions  are  not 
usually  carried  out  with  the  formality  of  a  deed,  but  general  as- 
signments under  seal  of  a  debtor's  entire  property  including  goods 
are  common,  and  bills  of  sale  of  particular  articles  are  not  infre- 
quently made  imder  seal  in  jurisdictions  where  seals  still  have 
their  common-law  effect.  In  such  cases  reference  must  be  had  to 
the  law  governing  covenants  and  deeds  of  conveyance  to  determine 
how  the  effect  of  the  transaction  differs  from  a  parol  agreement 
of  the  same  tenor. 

§  4.  Sales  by  operation  of  law. —  There  are  certain  cases  where 
the  law  transfers  title  to  goods  or  imposes  an  obligation  upon  the 
owners  to  transfer  it  irrespective  of  any  agreement  of  the  parties. 
These  cases  are  not  regarded  as  sales  or  contracts  to  sell,  although 
the  obligations  are  similar  in  legal  effect.  Thus  where  a  defend- 
ant pays  a  judgment  in  trespass,®  trover,''  or  detinueJ  for  the  full 
value  of  the  plaintiff's  goods,  the  title  to  the  goods  passes  to  the 
defendant.®  Again  in  certain  cases  one  who  has  been  wrongfully 
dispossessed  of  his  goods  may  waive  the  tort  and  recover  the  value 
of  the  goods  on  the  theorj^  of  a  fictitious  sale.®  The  election  of 
the  plaintiff  to  waive  the  tort  in  effect  makes  the  wrongdoer  the 
rightful  owner  of  the  goods.     These  are  instances  of  actual  trans- 

» Section  62  so  defines  it.  L.     E.     A.     42,     42    Am.     St.     Eep. 

* "  Inasmuch  as  a  sale  is  a  contract  424. 

or  agreement  it  is  frequently  spoken  '"The  theory  of  the  judgment  in 

of    as    a    '  contract    of    sale,'    or    an  an  action  of  detinue  is  that  it  is  a 

'  agreement     of     sale,'     two     phrases  kind  of  involuntary  sale  of  the  plain- 

•which  in  the  law  mean  no  more  and  tiflf's   goods   to   the   defendant."     Ex 

no  less  than  the  word  '  sale.'  "    White  parte  Drake,  5  Ch.  D.  866. 

V.  Treat,  100  Fed.  Rep.  290,  291.     In  'As  to  whether  satisfaction  of  the 

Low  V.  Pew,   108  Mass.  347,  349,  11  judgment    is    necessary    in    order    to 

Am.  Rep.  357,  the  term  is  also  used  effect  a.  transfer  of  title,   see  Ames, 

as  meaning  sale   as   contrasted  with  The  Disseisin  of  Chattels,  3  Harv.  L. 

agreement  to  sell.  Rev.  326;  Miller  v.  Hyde,  101  Mass. 

=  Jenkins  Cent.  Cas.  No.  88.  472,  37  N.  E.  760,  25  L.  R.  A.  42,  42 

"Brinsmead   v.   Harrison,   L.   E.    6  Am.  St.  Rep.  424. 

C.     P.    584,     588;     Jililler    r.    Hyde,  "Keener    on    Quasi-Contracts,    159 

161    Mass.    472,    37    N.    E.    760,    25  et  seq. 
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fers  of  title  without  agreement  of  the  parties.  Instances  of  an 
obligation  to  transfer  title  similarly  imiDosed  by  law  may  be  found 
wherever  one  who  has  voluntarily  parted  with  a  title  has  a  right 
to  regain  it  because  of  fraud,  mistake,  duress,  or  nonperformance 
of  an  obligation  upon  which  the  right  to  the  goods  depended.-"' 
Where  rescission  of  executed  sales  is  allowed  for  breach  of  war- 
ranty, the  converse  case,  an  obligation  to  take  title,  is  presented.''' 
§  5.  Mutual  assent  generally  necessary. —  Save  in  exceptional 
cases  sales  and  contracts  to  sell  are  based  on  mutual  assent,  and, 
therefore,  the  intention  of  the  parties  determines  the  nature  and 
terms  of  the  bargain.  The  princij)les  of  mutual  assent  which 
govern  all  simple  contracts  find  illustration  here.  In  the  forma- 
tion of  a  bargain  intention  of  the  parties  does  not  mean  secret 
intention  nor  generallv  even  intention  manifested  to  third  persons, 
but  only  the  intention  manifested  to  the  other  party.  If  the  offerer 
understood  "  the  transaction  to  be  different  from  that  which  his 
words  plainly  expressed,  it  is  immaterial,  as  his  obligations  must 
be  measured  by  his  overt  acts.'''"  An  extreme  illustration  of  this 
principle  is  furnished  by  an  offer  to  buy  or  sell  sent  by  telegraph, 
and  owing  to  a  mistake  of  the  telegraph  company,  delivered  to 
the  person  addressed  with  some  of  the  terms  changed.  An  accept- 
ance in  good  faith  by  the  latter  creates  a  binding  bargain,  accord- 
ing to  the  weight  of  authority.-"''  By  selecting  the  telegraph  as  an 
agency  of  communication  the  offerer  makes  himself  responsible  for 
the  offer  actually  delivered.  So  where  the  parties  made  a  sale  of  a 
stock  of  merchandise  except  "  dry  goods,"  and  dispute  afterward 
arose  as  to  what  was  included  within  the  exception,  it  was  held 
proper  to  instruct  the  jury  that  the  meaning  was  to  prevail  against 

"See  infra,  §  567  et  seq.  72  Miss.  1030,  18  So.  425,  30  L.  R.  A. 

"See  infra,   §   008.  444,  48  Am.  St.  Rep.  004;   Pepper   v. 

"Jlansfield  r.  Hodgdon,   147  Mass.  W.  U.  Telegraph   Co.,   87   Tenn.  554, 

304,  17  N.  E.  544.  11  S.  W.  78:!,  4  L.  R.  A.  600,  10  Am. 

"W.  U.  Tel.  Co.  r.  Shotter,  71  Ga.  St.  Rep.  699.   If  the  mistake  was  evi- 

760;   W.   U.  Tel.   Co.   v.   Flint  River  dent  upon  the   face   of   the  telegram 

Co.,  114  Ga.  576,  40  S.  E.  81.5;  Ayer  or  kno-wn  to  the  receiver,  he  cannot, 

r.  W.  U.  Tel.  Co.,  79  Me.  493,  10  Atl.  however,   hold   the   sender   bound   by 

495,  1  Am.  St.  Rep.  353;  Haubelt  v.  its    terms.      Germain    Fruit    Co.     v. 

Eea   &  Page  iliU   Co.,   77   Mo.  App.  \Y.  U.  Tel.  Co..  137  Cal.  598,  70  Pac. 

G72.     But  see  contra.  Postal  Tel.  Co.  658,    59    L.    R.    A.    575;    Central    of 

r.   Sehaefer,    110  Ky.   907,   62   S.  W.  Georgia  Ry.  Co.   v.  Gortatowsky,  123 

1119;    Shingleur  v.  W,  U.   Tel.   Co.,  Ga.  366,  51  S.  E.  469. 
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either  party  in  whicli  he  had  reason  to  suppose  the  words  were 
used.-'*  With  such  cases  should  be  compared  the  well-known  case 
of  Eaffles  v.  Wichelhaus.^°  In  that  case  the  plaintii!  contracted  to 
sell  cotton  "to  arrive  ex  Peerless"  from  Bombay.  There  were 
two  vessels  of  this  name,  one  of  which  sailed  from  Bombay  in 
October,  the  other  in  December.  The  plaintiff  intended  the  latter 
and  the  defendant  the  former.  It  was  held  that  there  was  no 
contract  binding  the  parties.  In  this  case  it  will  be  noticed  that 
each  party  had  used  words  apt  to  express  his  meaning,  and,  there- 
fore, could  properly  insist  upon  that  meaning.  If  a  reasonable 
man  in  the  position  of  the  parties  ought  to  have  known  that 
"  ex  Peerless  "  under  the  circumstances  in  which  those  words 
were  used  could  only  refer  to  one  of  the  ships,  the  decision  should 
have  been  different.  But  where  wholly  ambiguous  words  are  used, 
if  the  parties  reasonably  use  or  understand  the  words  in  different 
senses,  there  is  no  contract. -"-^ 

§  6.  Sales  and  contracts  to  sell. —  The  ordinary  cases  with  which 
the  law  has  to  deal  are  either  cases  of  a  present  transfer  of  title 
or  of  contracts  that  the  seller  will  thereafter  make  a  transfer  of 
title.  An  intermediate  class,  however,  is  possible.  The  seller 
may  agree  now,  that  the  property  in  the  goods  shall  pass  at  some 
time  in  the  future  without  further  volition  on  his  part.  In  an 
ordinary  contract  to  sell  the  seller  agrees  that  at  a  future  time 
he  will  assent  to  the  transfer  of  the  property.  In  the  inter- 
mediate case  the  assent  to  the  transfer  is  given  at  the  time  the 
bargain  is  made,  but  the  transfer  is  not  to  be  immediate.  The 
distinction  is  analogous  to  that  between  a  present  grant  of  an  estate 

"Wood  V.  Allen,   111  Iowa,  97,  82  Pac.    101;     Lamar    Elevator    Co.    v. 

N.     W.     451.       See    also     Smith    v.  Craddock,   5   Col.  App.   203,   37  Pae. 

Hughes,  L.  R.  6  Q.  B.  597;  Preston  950;    Hartford,    etc.,    K.    R.    Co.    v. 

V.  Luck,  27  Ch.  D.  497;  Van  Praagh  Jackson,  24  Conn.  514,  63  Am.  Dec. 

V.     Everidge,     [1902]     2     Ch.     266;  177;   Rowland  v.  New  York,  etc.,  R. 

Thompson  °,  Ray,  46  Ala.  224;  New-  R.  Co.,  61  Conn.  103,  23  Atl.  755,  29 

some  V.  Brazell,  118  Ga.  547,  45  S.  E.  Am.    St.   Rep.    175;    Rupley   r.   Dag- 

397;    Phillip    v.    Gallant,    62    N.    Y.  gett,  74  111.  351;  Brant  v.  GaUup,  5, 

256;   Tucker   r.  Preston,  60  Vt.  473,  111.   App.    262;    Clay    v.    Rickets,    66 

11  Atl.  726;  J.  A.  Coates  &  Sons  v.  Iowa,  362,  23  N.  W.  755;   Hogue  v. 

Buck,  93  Wis.  128,  67  N.  W.  23.  Mackey,   44  Kan.   277,   24  Pac.  477; 

1=2  H.  &  C.  906.  Frazer  v.  Small,  59  Hun,  619;   Cape 

"Falck  V.  Williams,   [1900]   A.  C.  Fear    Lumber    Co.    v.    Matheson,    69 

176.     See  also  Peerless  Glass  Co.   v.  S.  C.  87,  48  S.  E.  111.     See  further 

Pacific  Crockery  Co.,  121  Cal.  641,  54  infra,   §   653  et  seq. 
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in  remainder  in  real  property  and  a  contract  to  convey  the  prop- 
erty at  the  termination  of  the  particular  estate.  Whether  this  in- 
termediate kind  of  transaction  should  be  classified  as  a  sale  or  a 
contract  to  sell  is  open  to  argument,  but  it  seems  to  partake  more 
of  the  nature  of  a  sale  than  a  contract  in  that  title  is  transferred 
by  force  of  the  original  bargain  and  the  seller  is  not  under  an 
obligation  to  make  the  transfer  in  the  future.  This  designation 
is,  moreover,  in  harmony  with  the  general  usage  exemplified  in 
the  term  "  conditional  sales,"  which  furnish  the  only  common 
illustration  of  these  bargains.  There  seems  to  be  little  judicial 
discussion  throwing  light  upon  the  subject,  though  the  matter  has 
been  touched  upon  by  text-writers.  It  is  probable,  in  view  of 
the  general  assumption  to  this  effect,  that  at  least  so  far  as  con- 
cerns goods  tmspecified  at  the  time  of  the  bargain  some  subsequent 
act  of  appropriation  by  the  seller  is  necessary  to  transfer  the 
property  in  the  goods  even  though  the  parties  expressed  an  in- 
tention that  title  should  pass  when  the  goods  became  specific  or  at 
some  other  time.-''^  Where  goods  are  specified  at  the  time  of  the 
bargain  it  seems  possible  to  create  a  situation  where  the  property 
in  the  goods  will  pass  at  a  future  time  without  action.  This  is  true 
of  conditional  sale."**  And  it  seems  possible  to  create  estates  in 
remainder  in  specific  chattels,  which  will  vest  the  property  in  the 
remainderman  at  the  appointed  time.^'' 

§  7.  Absolute  and  conditional  contracts  and  sales. — As  in  every 
other  kind  of  contract,  so  in  a  contract  to  sell  there  may  be  in- 
serted such  conditions  as  the  parties  agree  upon.  Even  though 
no  conditions  are  expressed,  they  may  be  implied;  for  instance, 
that  the  property  shall  not  be  transferred  until  the  price  is  paid, 
or  vice  versa.  Similarly  conditions  may  accompany  a  sale. 
Though  the  property  is  transferred  by  a  sale,  obligations  may  be 
still  outstanding  and  unperformed  by  the  seller,  as  an  obligation 
to  do  work  upon  the  goods  or  an  obligation  to  deliver  them,  and 
such  obligations  like  other  contractual  obligations  may  be  condi- 
tional either  by  agreement  of  the  parties  or  by  implication  of  law. 
But  not  only  may  these  subsidiary  obligations  in  a  sale  be  con- 
ditional but  the  transfer  of  the  legal  title  itself  may  be.     The 

"Seem/ra,  §§  132,  274.  "Gray   on    Perpetuities    (2d    ed), 

"  See  infra,  §  332.  §  789  et  seq. 
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typical  case  of  conditional  sale  is  a  sale  in  which  the  transfer  of 
title  is  conditional  upon  the  payment  of  the  price.  Though  sales 
upon  other  conditions  may  readily  be  imagined,  the  practice  of 
selling  goods  with  a  retention  of  the  title  until  payment  of  the 
price  is  so  common  that  the  ordinary  meaning  of  the  term  "  con- 
ditional .sale  "  is  confined  to  sales  upon  this  particular  condition. 
In  such  sales  the  goods  are  habitually  delivered  to  the  buyer  but 
the  title  retained  by  the  seller  until  payment.  These  cases  pre- 
sent, as  was  said  in  the  previous  section,  a  typical  case  of  a  sale 
to  take  effect  in  the  future  by  force  of  its  ovm  terms  without  fur- 
ther expression  of  assent  by  the  seller,  or  indeed  in  spite  of  his 
dissent.** 

§  8.  Conditions  subsequent.— A  sale  may  be  subject  to  a  con- 
dition subsequent,  as  well  as  to  a  condition  precedent.  A  con- 
dition precedent  makes  it  necessary  that  something  shall  happen 
prior  to  the  vesting  of  the  property  in  the  buyer.  A  condition 
subsequent  divests  by  its  happening  a  title  which  has  already 
vested.  The  typical  case  of  this  sort  is  a  contract  of  "  sale  or 
return."  In  such  a  transaction  the  property  in  the  goods  vests 
in  the  buyer  subject  to  an  option  on  his  part  to  return  them  within 
a  specified  or  reasonable  tirae.^^  A  contract  to  sell  may  in  terms 
at  least  be  subject  to  a  condition  subsequent,  but  the  legal  effect 
of  such  a  condition  is  generally  that  of  a  condition  precedent. 
Thus,  if  A.  agrees  to  sell  B.  goods  on  January  1st,  subject  to  a 
proviso  that  if  war  is  declared  before  that  date  the  contract  shall 
be  thereby  terminated,  the  contract  is  by  its  terms  to  exist  until 
and  unless  something  happens,  which  will  thereupon  terminate 
the  contract.  But  the  legal  effect  of  this  bargain  is  not  altered 
for  any  purpose  except  pleading  if  it  be  put  with  a  condition 
precedent  as  follows:  A.  agrees  to  sell  and  B.  to  buy  goods  on 
January  1st,  if  war  has  not  been  previously  declared.  Other  con- 
ditions subsequent  in  form  in  contracts  may  similarly  be  restated 
in  the  form  of  conditions  precedent.  This  results  from  the  fact 
that  there  can  rarely  be  any  material  difference  between  the  ter- 
mination or  divesting  of  a  contract  by  a  condition  subsequent  on 
the  one  hand  and  the  impossibility  of  liability  arising  on  the  con- 
tract because  a  condition  precedent  has  not  happened  and  cannot 

"See  infra,  §  332.  "See  infra,  §§  270-273. 
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happen  on  the  other.  It  is  only  where  a  transfer  of  property, 
whether  real  or  personal,  has  been  made  that  conditions  subse- 
quent become  important. 

As  between  the  parties  there  seems  no  reason  to  question  the 
possibility  of  making  any  condition  subsequent  to  a  sale  that  may 
be  agreed  upon,  provided  that  the  object  of  the  condition  is  not 
against  public  policy."  Where  the  rights  of  third  parties  be- 
come involved,  however,  it  seems  obvious  that  some  limitation 
must  be  put  upon  the  agreement  of  the  parties.  Thus,  if  in  order 
to  prevent  retail  dealers  from  cutting  prices,  manufacturers  should 
sell  goods  to  dealers,  not  with  a  contract  that  the  dealer  should  not 
sell  below  a  certain  price,  as  is  commonly  done,^^  but  with  a  con- 
dition subsequent  that  in  case  of  such  a  sale  or  attempted  sale, 
the  property  should  revest  in  the  manufacturer,  it  may  be 
doubted  whether  the  manufacturer  could  maintain  any  right 
against  the  subpurchaser  even  though  the  court  did  not  regard  the 
attempt  of  the  manufacturer  to  maintain  prices  as  contrary  to 
public  policy. 

§  9.  Parties  to  a  bargain. — A  man  cannot  ordinarily  buy  his 
own  goods,  though  there  may  be  at  least  apparent  exceptions  to 
this  rule  On  an  execution  sale  a  debtor  may  buy  his  own  goods, 
and  the  rules  which  forbid  trustees  and  other  fiduciaries  from 
buying  in  their  individual  capacity'  property  which  they  hold  as 
fiduciaries  are  based  rather  on  equitable  than  legal  difiiculiies. 
It  is  doubtless  true  that  in  any  purchase  of  his  own  goods,  no 
transfer  of  title  can  take  place.  All  that  is  possible  is  to  relieve 
the  goods  or  the  owner  of  them  from  the  claims  of  others.  This 
may  be  the  true  explanation  also  of  a  sale  by  one  joint  owner  to 
another,  since  each  joint  o-\vner  is  supposed  to  own  per  tout  as 
well  as  per  mir.  But  whatever  may  be  the  essence  of  the  transfer 
there  is  no  question  as  to  the  possibility  of  one  part  owner  vesting 
with  his  rights  of  property  another  part  owner. 

^In  Lilienthal  v.   Suffolk  Brewing  '"See    infra,    §    674;    Bobbs-ilerrill 

Co.,  154  Jlass.  1S5,  28  F.  E.  151,  12  Co.  c.  SuL-lluuburg,  131  Fud.  Rep.  530; 

L.  R.  A.   821,   26  Am.   St.  Rep.  234,  Glarst  r.  Hall  &  Lyon  Co.^  ITU  ilass'. 

a  sale  was  made  with  the  condition  58B.   01  X.  E.  219,  55  L.  R.  A.  uJl, 

subsequent   that   if   the   price   named  and  note, 
differed   from  the   market  price,   the 
sale  should  be  void. 
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§  10.  Provisions  of  Sales  Act  as  to  capacity. — 

Sec.  2.  CAPACITY  —  LIABILITY  FOR  NECES- 
SARIES.— Capacity  to  buy  and  sell  is  reflated  by  the  general 
law  concerning  capacity  to  contract,  and  to  transfer  and  acquire 
property. 

Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to  a 
person  vsrho  by  reason  of  mental  incapacity  or  drunkenness  is  in- 
competent to   contract,  he  must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  condition  in 
life  of  such  infant  or  other  person,  and  to  his  actual  requirements 
at  the  time  of  delivery.^ 

The  classes  of  person,  who  by  the  general  law  have  a  limited 
capacity  to  contract  and  to  transfer  and  acquire  property  are 
Infants, 
Insane  persons, 
Drunken  persons. 
Married  women, 
Corporations. 

§  11.  Infant's  capacity,  general  rule. —  An  infant,  that  is  a 
minor,  is  not  wholly  incapable  of  contracting,  or  of  transferring 
or  holding  property,  but  the  law  attaches  to  the  bargains  which 
he  makes  the  right  to  avoid  them.^  By  statute  in  England^  this 
rule  is  changed  and  contracts  for  the  sale  of  goods  other  than 
necessaries  to  infants  are  made  absolutely  void.  This  legislation 
has  not,  however,  been  followed  in  the  United  States.  It  was 
also  formerly  frequently  stated  that  all  contracts  with  an  infant 
which  were  necessarily  disadvantageous  to  the  infant  were  abso- 
lutely void.*    The  contracts  usually  included  under  this  heading, 

'This   section  follows   section  2   of  for  hia   advantage.     See  Ketchum  v. 

the     English    Act    except    that    the  Faircloth-Segreet  Co.    (Ala.),  46  So. 

words    "  the    sale    and "    which    pre-  476. 

cede  -the  last  word  in  the  section  are  "37   &   38   Vict.,   c.    62,    commonly 

omitted    as    introducing    a.    possible  called  the  Infants'  Belief  Act.     It  is 

ambiguity.  noticeable    that    this    statute    makes 

"  See  cases  below,  passim.     In  Ala-  void  only  sales  to  infants,  not  sales 

bama  by  Civil   Code    (1896),   J    833,  by  them. 

the   court   may   relieve   an   infant  of  •<  See  1  Parsons  on  Contracts,  *295, 

the  disabilities  of  nonage,  if  it  seems  note    (u). 
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howeTer,  were  not  sales  or  contracts  to  sell,'  and  the  best  modern 
authorities  treat  all  the  contracts  of  an  infant  as  voidable,  not 
void.®  The  fact  that  money  or  property  transferred  by  an  infant 
was  given  him  for  the  purpose  by  a  third  person  does  not  prevent 
him  from  avoiding  the  transaction.'^ 

§  12.  Voidable  means  valid  until  avoided. —  Most  of  the  disputed 
questions  in  the  law  of  infancy  turn  upon  the  legal  meaning  of 
the  word  "  voidable  "  as  applied  to  an  infant's  acts.  The  natural 
meaning  of  the  word  imports  a  valid  act  which  may  be  avoided, 
rather  than  an  invalid  act  which  may  be  confirmed,  and  the  weight 
of  authority  as  well  as  reason  point  in  the  same  direction.  More- 
over, so  far  as  executed  transfers  of  property  are  concerned  the 
authority  of  the  decisions  clearly  supports  this  view.®  As  to 
executory  contracts  to  sell,  a  distinction  has  been  sometimes  taken, 
and  the  doctrine  has  been  laid  down  that  such  bargains  are  wholly 
invalid  until  confirmed.®  This  distinction  has  been  severely  criti- 
cised,^" and  must  be  regarded  as  unfounded.  Probably  the  courts 
which  first  adopted  it  meant  little  more  than  this:  An  executed 
sale  transfers  title  and  a  transfer  of  title  is  an  important  thing 
even  though  it  may  be  avoided;  on  the  other  hand  an  executory 
contract  is  only  important  if  it  is  ultimately  performed  or  creates 
a  liability  for  nonperformance.  ISTow  inasmuch  as  the  perform- 
ance of  the  contract  by  the  infant  or  his  liability  for  nonper- 
formance are  wholly  dependent  upon  his  own  choice  until  and 
unless  he  ratifies  the  contract  after  coming  of  age,  it  seems  accu- 
rate to  say  that  there  is  until  then  no  contract.  But  though  the 
distinction  is  doubtless  fine  between  no  contract  and  a  contract 

°  See  1  Parsons  on  Contracts,  *295.  are    collected    in    16    'Am.    &    Eng. 

"See    18   Am.   St.   Eep.   574,   note;  Encyc.    (2d   ed.)    282. 

Wald's  Pollock  on  Contracts  (3d  Am.  "Morton    v.    Steward,    5    111.    App. 

ed.),  60.  533,   535;    Minock   v.    Shortridge,   21 

'  Thornton  v.  Holland,  87  Miss.  470,  Mich.  304,   315;    Edmunds  v.  Mister, 

46   So.    19.  58   Miss.   705;    Edgerly  v.   Shaw,   25 

'Roof    V.    Stafford,    7    Cow.    179;  N.   H.   514,   516,    57    Am.   Dee.   349; 

Johnson  v.  Packer,  1  Nott  &,  McC.  1.  State  v.  Plaisted,  43  N.  H.  413.     But 

The  numerous  decisions  as  to  an  in-  see    Gillenwaters    v.    Camphell,    142 

fant's     conveyance     of     real     estate,  Ind.  529,  534,  41   N.  E.   1041. 

which    cannot     be    distinguished    on  "See  the  able  note  in  18  Am.  St. 

principle    from    a    sale    of    personal  Rep.  573,  579. 
property,  might  also  be  cited.     They 


12  FOEIIATION    OF    THE    CoNTKACT. 

which  the  promisor  may  perform  or  not  at  his  pleasure,  it  is  of 
legal  importance.  In  the  case  of  a  note  or  formal  document  this 
is  obvious.  If  the  note  has  no  validity  until  confirmed  it  is  hard 
to  explain  how  it  can  be  negotiated,  and  similarly  a  covenant  if 
it  has  any  validity  as  such  must  derive  it  from  the  sealing  and 
delivery  when  it  was  made,  not  from  a  subsequent  parol  ratifi- 
cation. Ratification  may  and  does  deprive  the  infant  of  a  right 
to  avoid  his  deed,^-'  but  it  cannot  fairly  be  regarded  as  the  making 
of  it.  Even  in  the  case  of  simple  .contracts,  though  the  matter 
is  less  obvious  the  same  principle  holds.  If  an  infant's  executory 
promise  amounts  to  nothing  until  ratified  it  is  impossible  to  see 
how  it  can  be  consideration  for  the  counter  promise  of  an  adult, 
but  that  it  is  so  was  early  and  conclusively  settled.-'"  Again  when 
an  infant's  promise  is  ratified  the  action  is  brought  on  the  original 
promise.  Unless  that  promise  had  then  some  legal  validity  this 
practice  is  not  defensible.  In  other  ways,  as  will  be  seen  from 
what  follows,  it  is  important  to  make  the  distinction  in  question. 
§  13.  Infant's  privilege  is  personal. —  The  right  to  avoid  his 
contracts  and  conveyances  is  given  an  infant  for  his  protection, 
and  should  not  be  stretched  beyond  what  his  needs  require.  There- 
fore, the  right  is  confined  to  the  infant  himself  or  his  legal  repre- 
sentatives.-'* iN^either  creditors-'^  nor  trustees  or  assignees  in 
bankrupt cy-'^'  nor  assignees  by  purchase^*^  are  included  in  this 
designation,  but  heirs"  or  personal  representatives-'*  are,  and 
probably  a  guardian.-'® 

"Irvine  v.  Irvine,  9  Wall.  617.  Shaffer  v.  Detie,  191  Mo.  377,  90 
"Holt  V.  Ward  Clarencieux,  2  S.  AY.  131;  Bordentown  f.  Wallace, 
Strange,  937;  At-ivell  r.  Jenkins,  163  50  N.  J.  L.  13,  11  All.  267;  Beards- 
Mass.  362,  40  N.  E.  178,  28  L.  R.  A.  ley  v.  Hotchkiss,  96  N.  Y.  201;  and 
694;  Union  Life  Ins.  Co.  v.  Hilliard,  cases  cited  in  the  following  notes. 
63  Ohio  St.  478,  491,  59  N.  E.  230,  "Kingman  v.  Perkins,  105  ilass. 
81  Am.  St.  Rep.  644;  O'Rourke  i.  Ill;  Yates  r.  Lyon,  61  N.  Y.  344. 
.John  Hancock  Ins.  Co.,  23  R.  I.  ■=  Mansfield  r.  Gordon,  144  :\Ia33. 
457,  462,  50  Atl.  834,  57  L.  R.  A.  168,  10  N.  E.  773;  Sayles  v.  Christie, 
496.  187  111.  420,  438,  58  N.  E.  480. 

'' Trustees    v.    Anderson,     03    Ind.  "Riley  v.  Dillon,  148  Ala.  283,  41 

367;    Holmes    v.   Rice,   45   Mich.    142,  So.  768. 

7   N.  W.  772;   Monaghan   r.  Agricul-  "  Gillenwaters     r.     Campbell,     142 

ture    Ins.    Co.,    53    Mich.    238,    18   N.  Ind.   529,   41   N.   E.    1041;    Harvey   r. 

W.  797;   Harvey  t'.  Briggs,  08  Miss.  Briggs,    68    Miss.    60,    8    So.    274.    10 

CO,    8    So.    274,    10    L.    R.    A.    62;  L.   R.   A.    62;    O'Rourke   r.   Hall,   38 
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§  14.  Whether  the  privilege  may  be  exercised  against  a  subse- 
quent purchaser  in  good  faith.—  Though  the  transaction  is  merely 
voidable,  it  is  unlike  sales  voidable  for  fraud  or  other  equitable 
ground  in  this  respect :  a  hona  fide  purchaser  for  value  without 
notice  that  the  seller  acquired  title  from  an  infant  cannot,  at  com- 
mon law,  retain  the  goods  if  the  latter  elects  to  rescind  his  trans- 
fer of  title.^°.  The  personal  privilege  of  the  infant,  being  a  legal 
right,  can  be  exercised  against  any  one.  This  rule  has,  however, 
been  changed  in  the  Sales  Act.^^  which  makes  no  exception  to  the 
rule  that  a  hona  fide  purchaser  for  value  from  one  who  has  a  void- 
able title  acquires  a  good  title. 

§  15.  How  disaffirmance  may  be  made. — Any  act  which  clearly 
shows  an  intent  to  disaffirm  a  contract  or  sale  is  sufficient  for  the 
purpose.  Thus  a  notice  by  the  infant  of  his  purpose  to  disaffirm^^ 
a  resale  of  goods  previously  conveyed  by  him,"^  or  a  tender  of 
goods  conveyed  to  him,^*  or  a  plea  of  infancy  in  an  action  upon 
the  infant's  obligation,""*  is  sufficient.  An  action  to  recover  goods 
transferred   is,    however,    probably   insufficient   without   previous 


N.  Y.  App.  Div.  534;  Walton  v. 
Gaines,  94  Tenn.  420,  29  S.  W.  458; 
Veal   V.  Tortson,  57  Tex.   482. 

"Jefford  V.  Ringgold,  0  Ala.  544; 
Shropshire  ■;;.  Burns,  46  Ala.  108; 
Parsons  r.  Hill,  8  Mo.  135;  Tilling- 
hast  V.  Holbrook,  7  E.  I.  230. 

"  Chandler  t\  Simmons,  97  Mass, 
508,  93  Am.  Dec.  117.  Compare  Ir 
vine's  Heirs  v.  Crockett,  4  Bibb, 
437;  Oliver  v.  Houdlet,  13  Mast 
237. 

'"Hill  V.  Anderson,  13  Miss.  216 
Downing  v.  Stone,  47  Mo.  App.  144 
Similarly  in  the  case  of  real  estate, 
Harrod  v.  Myers,  21  Ark.  592,  76 
Am.  Dec.  409 ;  Buchanan  v.  Hub 
bard,  96  Ind.  1 ;  Jenkins  v.  Jenkins 
12  Iowa,  195,  200;  Brantley  v.  Wolf 
60  Miss.  420;  McMorris  v.  Webb,  17 
S.  C.  558,  43  Am.  Kep.  629.  And  a 
purchaser  for  value  of  an  infant's 
note   will  be   defeated  by  a  plea  of 


infancy.  Howard  v.  Simpkins,  70 
Ga.  322. 

^'Sec.  24.     See  infra,  §  348. 

^Long  V.  Williams,  74  Ind.  115; 
Roberts  v.  Wiggin,  1  X.  H.  73,  75,  8 
Am.  Dec.  38. 

=»  State  V.  Plaisted,  43  N.  H.  413; 
Chapin  v.  Shafer,  49  N.  Y.  407 ;  State 
V.  Howard,  88  N.  C.  650.  These  were 
eases  where  an  infant  sold  personal 
property  which  he  had  previously 
mortgaged.  There  are  numerous  de- 
cisions to  the  same  effect  where  an 
infant  makes  a  conveyance  of  real 
estate  which  he  had  previously  con- 
veyed by  deed  or  mortgage.  See  18 
Am.   St.  Rep.   665. 

^*Hoyt  I.  Wilkinson,  57  Vt.  404. 

^'  Sparr  v.  Florida  Southern  Ry., 
25  Fla.  185,  6  So.  60;  Strain  v. 
Wright,  7  Ga.  568;  Sohrock  r.  Growl, 
83  Ind.  243 ;  Freeman  v.  Nichols,  138 
Mass.  313,  314. 
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demand  or  other  indication  of  disaffirmance.^*'  Though  a  sale 
voidable  for  fraud  may  be  thus  avoided,"'  the  case  may  be 
distinguished  on  the  ground  that  the  fraud  is  itself  a  wrong,  and 
if  the  remedy  is  practically  convenient  and  gives  effectual  relief, 
the  ^vrongdoe^  should  not  be  heard  to  complain. 

§  16.  When  the  privilege  may  be  exercised. —  It  was  early 
settled  that  an  infant's  conveyance  of  realty  could  be  avoided 
only  after  he  attained  his  majority,  though  it  has  been  said  he 
may  enter  during  his  minority  and  receive  the  rents  and  profits. ^^ 
In  the  case  of  personal  property  it  is  well  settled,  however,  that 
a  sale  may  be  avoided  during  his  minority  by  an  infant  seller^'  or 


"  It  is  the  prevailing  though  not 
uniform  rule  in  regard  to  real  estate 
conveyed  by  an  infant  that  he  may 
bring  ejectment  or  other  proceeding 
to  regain  possession  without  pre- 
vious demand.  18  Am.  St.  Rep.  067, 
668;  Smith  i\  Eyan.  191  N.  Y.  4.32, 
84  jSr.  E.  402.  So  in  Stack  v.  Cava- 
naugh,  67  N.  H.  149,  153,  30  Atl. 
350,  an  action  for  the  recovery  of 
money,  the  action  \vas  held  maintain- 
able without  previous  demand.  x\nd 
an  infant  was  allowed  to  dis- 
affirm a  relca--e  given  by  him 
by  merely  bringing  an  action  on  the 
claim  released  in  St.  Louis,  etc.,  Ry. 
V.  Higgins,  44  Ark.  293.  But  in 
Betts  r.  Carroll,  6  JIo.  App.  518,  it 
was  held  that  replevin  of  personal 
property  would  not  lie  unless  there 
had  been  some  act  of  disaffirmance 
before  the  action.  This  decision  is 
questioned  in  18  Am.  St.  Rep.  668, 
but  as  to  actions  sounding  in  tort 
it  seems  sound  on  principle  and  rea- 
sonable from  a  practical  standpoint. 
An  action  of  tort  should  not  lie 
until  a  tort  has  been  committed; 
and  until  disaffirmance  by  the  infant 
retention  of  the  property  is  not 
wrongful.  It  is  anomalous  if  bring- 
ing the  action  itself  gives  rise  to  the 


cause  of  action,  or  an  essential  ele- 
ment of  it.  Nor  should  the  fiction 
of  relation  be  pressed  so  far  as  to 
enable  the  infant  to  make  the  de- 
fendant a  tort-feasor  in  the  past. 
See  Crude  v.  Curtis,  183  Mass.  317, 
67  X.  E.  317,  62  L.  E.  A.  755. 

'-'  See  infra,  §  567. 

-'  See  cases  cited  in  18  Am.  St.  Rep. 
670,  note;  Watson  r.  Ruderman,  79 
Conn.  687,  66  Atl.  515;  Wallace  v. 
Leroy,  57  W.  Va.  263,  267,  50  S.  E. 
243',  110  Am.  St.  Rep.  777.  But  see 
Chandler  i .  Simmons,  97  JIas.s.  508, 
610,    93    Am.    Dec.    117. 

•"  Shipman  v.  Horton,  17  Conn. 
481;  Shipley  v.  Smith,  162  Ind.  520, 
52S,  70  N.  E,  803;  Beickler  v.  Guen- 
ther,  121  Iowa,  419,  422,  96  N.  W. 
M!)5 ;  Bailey  v.  Bamberger,  11  B. 
lion.  113;  Towle  ■^.  Dresser,  73  Me. 
252 ;  Bloomingdale  v.  Chittenden,  74 
Mich.  COS,  42  N.  W.  166;  Starr  v. 
Watkins,  (Neb.)  Ill  N.  W.  303; 
Carr  r.  Clough,  26  N.  H.  280,  59  Am. 
Dec.  345;  Stafford  v.  Roof,  9  Cow. 
626;  Bool.  V.  Mix,  17  Wend.  119.  31 
Am.  Dec.  285;  Bartholomew  v.  Fin- 
nemore,  17  Barb.  428.  See  also 
Miller  „.  Smith,  26  Minn.  24S,  2  N. 
W.  942,  37  Am.  Rep.  407 ;  Chapin  j;. 
Shafer,  49  N.  Y.  407. 
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buyer.^"  Though  an  infant  may  thus  avoid  his  sales,  purchases, 
or  contracts  during  infancy  he  can  make  no  effective  ratification 
until  he  becomes  of  age,''*  for  an  infant's  ratification  clearly  can 
be  no  more  effectual  than  his  original  bargain. 

§  17.  The  -whole  transaction  must  be  disaflBrmed. — An  infant 
cannot  disaffirm  so  much  of  a  transaction  as  is  unfavorable  to. 
him  and  treat  the  remainder  as  effectual.  If  he  disaffirms  his 
obligation  to  pay  the  price,  he  thereby  necessarily  disaffirms  his 
title  to  the  consideration  he  received  for  that  obligation. ^^  If  he 
disaffirms  his  obligation  to  pay  for  goods  delivered  to  him  upon 
a  conditional  sale,  he  thereby  forfeits  any  title  and  right  to  the 
possession  of  the  goods  which  the  bargain  gave  to  him.^^  Similarly 
if  he  purchases  property  and  mortgages  it  back  for  the  price,  if 
he  avoids  the  mortgage  he  avoids  his  own  title  to  the  property,^* 


»°Eiley  v.  Mallory,  33  Conn.  201; 
Rice  V.  Boyer,  108  Ind.  472,  9  N.  E. 
420,  58  Am.  Eep.  53 ;  Robinson  v. 
Weeks,  56  Me.  102,  107;  Edgerton  v. 
Wolf,  6  Gray,  453 ;  McCarthy  v.  Hen- 
derson, 138  Mass.  310;  Hall  v.  But- 
terfield,  59  N.  H.  354,  357,  47  Am. 
Eep.  209;  Hoyt  v.  Willcinson,  57 
Vt.   404. 

"  Chandler  v.  Simmons,  97  Mass. 
508,  510,  93  Am.  Dec.  117.  And  see 
infra,  §  20. 

""Strain  v.  Wright,  7  Ga.  568 
Thomason  v.  Phillips,  73  Ga.  140 
Carpenter  v.  Carpenter,  45  Ind.  142 
Shirk  V.  Shultz,  113  Ind.  571,  15 
N.  E.  12;  Badger  v.  Phinney,  15 
Mass.  359,  8  Am.  Deo.  105;  Fitts  v. 
Hall,  9  2Sr.  H.  441;  Heath  v.  West, 
28  N.  H.  101;  Skinner  v.  Maxwell, 
66  N.  C.  45;  Wallace  v.  Leroy,  57 
W.  Va.  263,  267,  50  S.  E.  243,  110 
Am.  St.  Rep.  777.  In  Evans  v.  Morgan, 
69  Miss.  328,  12  So.  270,  an  infant 
engaged  in  trade  became  indebted  for 
merchandise  and  when  sued  for  the 
price  avoided  liability  by  pleading  in- 
fancy. Thereafter  he  made  a  fraudu- 
lent sale  of  his  property  includin,!? 
the   merchandise    in   question   to   his 


father.  The  sellers  of  the  merchan- 
dise were  allowed  in  a  suit  in  equity 
to  reclaim  the  property  and  because 
unable  to  identify  it,  because  mingled 
with  other  property  to  subject  the 
whole  to  u.  lien  for  its  value.  So  in 
Betts  V.  Carroll,  6  Mo.  App.  518, 
creditors  of  the  seller  were  allowed 
to  attach  property  in  the  infant's 
hands  after  disaffirmance.  In  Drude 
V.  Curtis,  183  Mass.  317,  67  N.  E. 
317,  62  L.  R.  A.  755,  both  parties 
were  infants.  The  buyer  who  had 
paid  <i  portion  of  the  price  sued 
to  recover  it  and  attached  the  goods 
which  had  been  the  subject  of  the 
sale.  It  was  held  that  the  defendant's 
privilege  excused  him  from  liability 
either  in  tort  or  contract. 

■"Bennett  v.  McLaughlin,  13  111. 
App.  349;  Robinson  v.  Berry,  93  Me. 
320,  45  Atl.  34;  Drude  v.  Curtis,  183 
Mass.  317,  67  N.  E.  317,  62  L.  R.  A. 
755. 

"Heath  v.  West,  28  N.  H.  101.  See 
also  MacGreal  i:  Taylor,  167  U.  S. 
688,  17  S.  Ct.  961,  42  L.  ed.  326; 
United  States  Corp.  v.  Ulrickson,  84 
Minn.  14,  86  N.  W.  613,  87  Am.  St. 
Rep.   326. 
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and  if  lie  sells  property  so  mortgaged,  the  purchaser  necessarily 
takes  it  subject  to  the  mortgage."'-' 

§  18.  Other  consequences  of  disaffirmance. —  \Yhen  the  infant 
exercises  his  privilege  and  rescinds  a  sale  to  or  by  him,  the  title 
and  rights  of  the  parties  in  the  goods  are  restored  to  the  original 
status,  as  if  no  sale  had  taken  place.  Thus  if  an  infant  while 
still  a  minor  disaffirms  a  purchase  by  him  and  restores  the  prop- 
erty, he  cannot  thereafter  reclaim  it  on  the  ground  that  he  avoids 
his  disaffirmance.^®  The  disaffirmance  is  not  regarded  as  a  trans- 
fer of  title  by  the  infant,  but  rather  as  a  destruction  or  wiping 
out  of  the  original  transfer  to  him.^'^ 

§  19.  Restoration  of  consideration. —  From  what  has  been  said 
it  is  evident  that  if  an  infant  has  received  consideration  for  a 
transfer  of  money  or  goods  by  him,  and  still  has  that  considera- 
tion, he  cannot  disaffirm  his  transfer  without  vesting  a  right  in 
the  other  party  to  recover  the  consideration.  It  does  not  follow, 
however,  logically  that  the  infant  must  tender  it  back  as  a  condi- 
tion precedent  of  his  right  to  disaffirm.  Rather  it  would  seem 
that  his  privilege  allows  him  to  disaffirm  the  whole  transaction, 
leaving  upon  each  party  the  burden  of  demanding  and  regaining 
what  he  has  parted  with."*     If  the  infant,  having  used  or  parted 

^Ottman    r.    Moak,    3    Sandf.    Ch.  462;  Millsars  r.  Estes,  137  N.  C.  535, 

431;    Curtiss   v.    McDougal,    20    Ohio  50   S.   E.   2-27,   70   L.   R.   A.    170,    107 

St.  G(j;  Knaggs  i.  Green,  48  Wis.  601,  Am.  So.  Rep.  470.    See  also  St.  Louis, 

4  X.  \Y.  760,  33  Am.  Rep.  838.    And  etc.,  Ey.  v.  Higgins,  44  Ark.  293,  and 

see  Weed  r.  Beebe,  21  Vt.  495.  cases  in  tlie  two  following  notes.   But 

'"  Edgerton   r.   Wolf,    6   Gray,   453.  other  decisions  require  the  infant  to 

But  see  Kewry,  etc.,   Ej'.  v.   Coombe,  offer   to   surrender   the   consideration, 

3  Ex.  565;   Xorthwestern  Ey.  r.  Mc-  or  any  part  of  it  which  is  in  his  pos- 

Michael,  5  Ex.  114,  127.  session,   as   a   condition   of   disaffirm- 

"  See,  however,  §  15,  note  26.  ance.     Se  liuntenberg,  153  Fed.  Rep. 

'^  Eureka  Co.  r.  Edwards,  71  Ala.  768 ;  Zuck  r.  Turner  Harness  Co., 
24S,  46  Am.  Rep.  314  (unless  the  suit  106  Mo.  App.  566;  Starr  v.  Watkins 
is  in  equity)  ;  Sanger  f.  Hibbard,  104  (Neb.),  Ill  K.  W.  363;  Jones  v. 
Fed.  Rep.  455,  43  C.  C.  A.  635;  Car-  Valentines  School,  122  Wis.  318,  320, 
penter  v.  Carpenter,  45  Ind.  142;  99  N.  W.  1043.  See  also  Gilkinson 
Clark  V.  Van  Court,  100  Ind.  113,  50  v.  Miller,  74  Fed.  Rep.  131.  So  in 
Am.  Rep.  774;  Chandler  r.  Simmons,  Lane  v.  Dayton,  etc.,  Co.,  101  Tenn. 
97  Mass.  508,  514,  93  Am.  Dec.  117;  581,  48  S.  W.  1094,  it  was  held  that 
Drude  r.  Curtis,  183  Mass.  317,  318,  an  infant  could  not  avoid  an  accord 
67  N.  E.  317,  62  L.  R.  A.  755;  Caw-  and  satisfaction  without  first  offer- 
son  V.  Helmes,  30  Minn.  107,  14  N.  W  ing   to    return    the    consideration   he 
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with  the  property  while  still  an  infant,  no  longer  possesses  it,  by 
the  weight  of  authority,  and  upon  principle  he  may  avoid  either- 
an  executory  promise^  or  an  executed  transfer'"*  given  by  him  in 
exchange.  The  hardship  of  such  a  case  upon  the  adult  has  pro- 
duced a  number  of  decisions-  holding  that  the  infant  cannot  dis- 
afhrm  a  transaction  executed  on  both  sides  unless  he  can  and  does 
put  the  other  party  in  statu  quo.*^    It  has  with  more  reason  been 


had  received,  if  lie  still  had  it.  But 
see  Gilkinsqn  v.  Miller,  74  Fed.  Rep. 
131.  See  also  decisions  in  note  41, 
infra,  In  Starr  v.  Watkins  (Neb.),  Ill 
N.  W.  363,  it  was  held  that  the  in- 
fant need  not  make  a,  formal  tender 
before  the  action.  Readiness  to  sur- 
render at  the  trial  sufficed. 

"=■  White  r.  Sikes,  129  Ga.  508,  59 
S.  E.  228 ;  Brandon  v.  Bro\\-n,  106  111. 
519,  527;  Badger  -v.  Phinney,  15 
ilass.  359,  8  Am.  Dec.  105 ;  Miller  v. 
Smith,  26  Minn.  248,  2  N.  W.  942, 
37  Am.  Rep.  407 ;  Nichols,  etc.,  Co.  v. 
Snyder,  78  Minn.  502,  81  N.  W.  516; 
Brantley  v.  \YoU,  60  Miss.  420;  Kit- 
chen i;.  Lee,  11  Paige,  107,  42  Am. 
Dee.  101;  Mustard  v.  Wohlford,  15 
Graft.  329,  76  Am.  Dec.  209;  Bed- 
inger  v.  Wharton,  27  Graft.  857;  In- 
ternational Text-Book  Go.  v.  McKone, 
133  Wis.  200,  113  N.  W.  438. 

*»  Tucker  v.  Moreland,  10  Pet.  58, 
73,  74;  Manning  v.  Johnson,  26  Ala. 
446,  62-  Am.  Deo.  732 ;  Eureka  Co.  v. 
Edwards,  71  Ala.  248,  46  Am.  Rep. 
314;  American  Mortgage  jCo.  v. 
Dykes,  111  Ala.  178,  18  So.  292,  56 
Am.  St.  Rep.  38;  Southern  Cottor 
Oil  Co.  V.  Dukes,  121  Ga.  787,  49  S.  E. 
788;  Carpenter  v.  Carpenter,  45  Ind. 
142;  Dill  V.  Bowen,  54  Ind.  204; 
Beickler  v.  Guenther,  121  Iowa,  419, 
96  N.  W.  895 ;  Chandler  v.  Simmons,  97 
Mass.  508,  93  Am.  Dec.  117;  Morse  r. 
Ely,  154  Mass.  458;  28  N.  E.  577,  26 
Am.  St.  Rep.  263 ;  White  v.  New  Bed- 
ford, etc.,  Co.,  178  Mass.  2.0,  59  N.  E. 
642;  Gillis  v.  Goodwin,  180  Mass.  140, 
61  N.  E.  813,  91  Am.  St.  Rep.  265; 
2 


Simpson  v.  Prudential  Ins.  Co.,  184 
Mass.  348,  68  N.  E.  673,  63  L.  R.  A. 
741, 100  Am.  St.  Rep.  560;  Brantley  v. 
Wolf,  60  Miss.  420 ;  Harvey  v.  Briggs, 
G8  Miss.  60,  8  So.  274,  10  L.  R.  A. 
62;  Craig  v.  Van  Bebber,  100  Mo. 
584,  13  S.  W.  906,  18  Am.  St.  Rep. 
569;  Ridgeway  f.  Herbert,  150  Mo. 
006,  51  S.  W.  1040,  73  Am.  St.  Rep. 
464 ;  Clark  v.  Tate,  7  Mont.  171,  14  P. 
701;  Bloomer  v.  Nolan,  36  Neb.  51, 
53  N.  W.  1039,  38  Am.  St.  Rep.  690; 
Englebert  v.  Troxell,  40  Neb.  195, 
58  N.  W.  852,  26  L.  R.  A.  177, 
42  Am.  St.  Rep.  065;  Green  i: 
Green,  69  N.  Y.  553,  25  Am.  Rep.  233 ; 
Cresinger  v.  Welsh,  15  Ohio,  156, 
45  Am.  Dec.  565;  Lemmon  v.  Bee- 
man,  45  Ohio  St.  505,  15  N.  E.  476; 
Bullock  V.  Sprowls,  93  Tex.  188,  54 
S.  W.  661,  47  L.  R.  A.  326,  77  Am. 
St.  Rep.  849 ;  Price  v.  Furman,  27  Vt. 
268,  65  Am.  Dec.  194;  Wiser  v.  Lock- 
wood,  42  Vt.  720.  For  the  eflect  of 
infancy  of  both  parties,  see  Drude  v. 
Curtis,  183  Mass.  317;  67  N.  E.  317, 
62  L.  R.  A.  755. 

"  See  Holmes  v.  Blogg,  8  Taunt.  35, 
508;  Re  Taylor,  8  De  G.  M.  &  G. 
254;  Bozeman  i\  Browning,  31  Ark. 
364  (overruled  by  St.  Louis,  etc.,  Ry. 
V.  Higgins,  44  Ark.  293)  ;  Bailey  i\ 
Bamberger,  11  B.  Mon.  113;  John- 
son V.  Insurance  Co.,  56  Minn.  305, 
57  N.  W.  934,  59  N.  W.  992,  45  Am. 
St.  Rep.  473 ;  Braucht  v.  Graves- 
May  Co.,  92  Minn.  116,  99  N.  W. 
417;  Kerr  v.  Bell,  44  Mo.  120; 
Bartlett  v.  Bailey,  59  N.  H.  408-;  Hall 
V.  Butterfield,  59  N.  H.  354,  47  Am. 


FOEMATION    OF    THE    CoNTEACT. 


held  by  courts  of  equity  that  equitable  relief  will  not  be  given 
to  an  infant  unless  he  himself  does  equity  by  restoring  what  he 
has  received.*^  But  if  the  infant  has  used,  lost,  or  destroyed  what 
he  received,  in  many  jurisdictions  equitable  relief  will  not  be 
denied  because  of  the  infant's  failure  to  restore  the  consideration 
or  its  value.*^ 

§  20.  Ratification. —  If,  as  has  been  previously  suggested,  an 
infant's  contract  is  valid  until  avoided,  ratification  does  not  create 
a  right  against  the  infant ;  it  merely  terminates  the  privilege  which 
the  law  allows  him  of  avoiding  a  bargain  he  made  while  under  age. 
This  cannot  be  effectually  done  until  after  the  infant  has  come 
of  age.^*  From  that  time,  however,  any  manifestation  by  him 
of  an  intent  to  regard  the  bargain  as  binding  will  deprive  him 
of  his  privilege.*^     Therefore,  if  an  infant  after  coming  of  age 


Rep.  209;  Rice  v.  Butler,  160  N.  Y. 
578,  55  N.  E.  275,  47  L.  R.  A.  303,  73 
Am.  St.  Rep.  703  ;  Mutual  Milk  Co.  r. 
Prigge,  112  N.  Y.  App.  Div.  052,  98 
N.  Y.  Supp.  458;  Smith  v.  Evans,  5 
Humph,  70;  Lane  r.  Dayton,  etc.,  Co., 
101  Tenn.  581,  48  S.  W.  1094;  Stuart 
1'.  Baker,  17  Tex.  417 ;  Folts  i .  Fergu- 
son, 77  Tex.  301,  13  S.  W.  1037 ;  Bed- 
inger  v.  ^Vharton,  27  Gratt.  857.  In 
South  Dakota  this  rule  prevails  by 
statute,  but  a  contract  from  which 
the  infant  can  derive  no  advantage, 
as  one  of  suietyship,  may  be  rescinded 
without  restoring  the  original  status. 
Helland  v.  Colton  State  Bank  (S.  D.), 
106  N.  W.  60.  In  England  an  infant 
who  has  used  or  consumed  goods  for 
which  he  has  paid  money  under  a 
contract  void  under  the  Infants'  Re- 
lief Act,  1874,  §  1,  cannot  recover 
back  from  the  vendor  the  money  so 
paid.  Valentin!  i .  Canali,  24  Q.  B.  D. 
166. 

"Eureka  Co.  v.  Edwards,  71  Ala. 
248,  40  Am.  Rep.  314;  Bryant  v.  Pot- 
tinger,  6  Bush,  473;  Hillyer  v.  Ben- 
nett, 3  Bdw.  Ch.  222 ;  Smith  !!.  Evans, 
5  Humph.  70;  Folts  v.  Ferguson,  77 
Tex.  301,  13  S.  W.  1037;  Bedinger  v. 
Wharton,  27  Gratt.  857;   Wallace  r. 


Leroy,  57  W.  Va.  263,  267,  50  S.  E. 
243,  110  Am.  St.  Rep.  777.  But  see 
Jlillsaps  r.  Estes,  137  K.  C.  535,  546, 


50   S,   E. 


70  L.  R.  A.   170,   107 


Am.   St.   Rep.   476. 

"Stull  V.  Harris,  51  Ark.  294,  11 
S.  W.  104,  2  L.  R.  A.  741;  Rey- 
nolds V.  JlcCurry,  100  111.  356 ;  Brant- 
ley i\  \\o\{,  60  Miss.  420;  Bedinger 
v.  Wharton,  27  Gratt.  857.  In  Mill- 
saps  r.  Estes,  137  N.  C.  535,  546,  50 
S.  E.  227,  70  L.  R.  A.  170,  107  Am. 
St.  Rep.  47ii,  the  statment  is  made, 
that  equity  will  grant  relief  to  the 
infant  and  then  the  other  party 
"  will  be  permitted  to  recover " 
what  he  has  parted  with  if  the  in- 
fant stiil  retains  it  or  its  proceeds. 

"  Sanger  v.  Hibbard,  104  Fed.  Rep. 
455,  450.  43  C.  C.  A.  635;  Chandler 
r.  Simmons,  97  :Ma?s.  508,  510,  93 
Am.  Dec.  117;  Stack  r.  Cavanaugh, 
67  N.  IT,   149^  30  Atl.  350. 

'°  In  JIaino,  by  statute,  contracts 
of  an  infant,  except  for  necessaries  or 
land,  are  unenforceable  unless  the  in- 
fant after  coming  of  age  ratifies  them 
in  writing.  Rev.  St.  c.  113,  §  2.  See 
Lamkin  ;■.  Le  Doux,  101  Me.  581,  64 
Atl.    1048. 
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sells,  uses,  or  even  retains  for  an  unreasonable  time  goods  re- 
ceived by  bim  during  infancy  under  a  contract,  be  cannot  tbere- 
after  avoid  tbe  bargain.'*®  If  tbe  infant's  bargain  is  wboUy  execu- 
tory, tbe  mere  failure  to  repudiate  tbe  bargain  until  a  claim  is 
made  under  it  seems  insufficient  to  indicate  tbat  tbe  rigbt  to 
avoid  tbe  contract  bas  been  given  up.*^  Ignorance  of  tbe  party 
ratifying  tbat  bis  infancy  gave  bim  a  legal  defense  is  generally 
beld  to  be  immaterial,*^  but  igTiorance  of  tbe  fact  tbat  be  was  an 
infant  wben  tbe  transaction  was  originally  entered  into  invalidates 


"McCarthy  r.  Nierosi,  72  Ala. 
332,  47  Am.  Rep.  418;  Southern 
Cotton  Oil  Co.  V.  Dukes,  121  Ga. 
787,  49  S.  E.  788;  Pursley  v.  Hays, 
17  Iowa,  310;  Robinson  v.  Hoskins, 
14  Bush,  393;  Boody  v.  MoKenney, 
23  Me.  517;  Hilton  v.  Shepherd,  92 
Me.  IGO,  42  Atl.  387;  Boyden  v. 
Boy  den,  9  Mete.  519;  Koerner  v. 
Wilkinson,  96  Mo.  App.  510,  70 
S.  W.  509;  Robbins  v.  Eaton,  10 
N.  H.  561;  Williams  v.  Mabee,  3 
Halst.  Ch.  500;  State  v.  Rousseau, 
94  N.  C.  355;  Mission  Ridge  Co.  v. 
Nixon  (Tenn.),  48  S.  W.  405.  It  was 
held  otherwise,  however,  as  to  lum- 
ber built  into  a  house  in  Bloomer 
V.  Nolan,  30  Neb.  51,  53  N.  W. 
1039,  38  Am.  St.  Rep.  690.  See  also 
Lynch  v.  Johnson,  109  Mich.  640, 
67  N.  W.  908.  There  are  numerous 
cases  which  should  be  compared  with 
these,  holding  that  in  the  case  of 
real  estate  mere  lapse  of  time  short 
of  the  Statute  of  Limitations  will 
not  cut  off  the  right  to  avoid  a 
conveyance  in  the  absence  of  other 
circumstances  sufficient  to  raise  an 
equitable  estoppel.  Irvine  v.  Irvine, 
9  Wall.  617,  627,  19  L.  ed.  800;  Sims 
t:  Everhardt,  102  U.  S.  300,  312,  26 
L.  ed.  87;  Kountz  v.  Davis,  34  Ark. 
590;  Wells  v.  Seixas,  24  Fed.  Rep. 
82;  Richardson  v.  Pate,  93  Ind.  423, 
47  Am.  Rep.  374;  Davis  v.  Dudley, 
70  Me.  236,  35  Am.  Rep.  318;  Prout 
V.  Wiley,  28  Mich.   164;   Donovan  v. 


Ward,  100  Mich.  601,  59  N.  W.  254; 
Wallace  v.  Latham,  52  Miss.  291,  297; 
Shipp  V.  McKee,  80  Miss'.  741,  92  Am. 
St.  Rep.  616;  Cresinger  v.  Welch,  15 
Ohio,  156,  45  Am.  Dec.  565;  Gilles- 
pie V.  Bailey,  12  W.  Va.  70,  29  Am. 
Rep.  445.  It  is  submitted  that  the 
following  contrary  decisions  (also  re- 
lating to  land),  state  a  rule  sounder 
in  theory  and  better  in  practice. 
Hastings  v.  DoUarhide,  24  Cal.  195; 
Bentley  v.  Greer,  100  Ga.  35,  27 
S.  E.  974 ;  Goodnow  v.  Empire  Lum- 
ber Co.,  31  Minn.  468,  18  N.  W.  283, 
47  Am.  Rep.  798,  and  cases  cited ; 
Eobinson  v.  Allison,  192  Mo.  366,  91 
S.  W.  115;  Searcy  v.  Hunter,  81  Tex. 
644,  17  S.  W.  372,  26  Am.  St.  Rep. 
837;  Lawder  v.  Larkin,  (Tex.  Civ. 
App.)  94  S.  W.  171;  Stone  -v.  Wolfe, 
(Tex.  Civ.   App.)    109   S.  W.   981. 

"  See  Nichols,  etc.,  Co.  v.  Snyder, 
78  Minn.  502,  81  N.  W.  516;  Tupp 
V.  Pederson,  78  Minn.  524,  81  N.  W. 
1103. 

"  American  Mtge.  Co.  v.  Wright, 
101  Ala.  658,  J4  So.  399;  Bestor  v. 
Hickey,  71  Conn.  181,  41  Atl.  555; 
Clark  V.  Van  Court,  100  Ind.  113, 
50  Am.  Rep.  774;  Morse  !'.  Wheeler, 
4  Allen,  570;  Taft  v.  Sergeant,  18 
Barb.  320;  Ring  v.  Jamison,  66  Mo. 
424;  Anderson  v.  Soward,  40  Ohio 
St.  325,  48  Am.  Rep.  687.  Contra, 
Trader  v.  Lowe,  45  Md.  1 ;  Turner 
v.  Gaither,  83  N.  C.  357,  35  Am.  Rep. 
574;   Hinely  v.  Margaritz,  3  Pa.  St. 
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the  ratification.**  Sucli  admission  or  part  payment  of  a>  debt 
as. is  generally  keld  sufficient  to  avoid  the  bar  of  the  Statute  of 
Limitations  ought  more  clearly  in  tho  case  of  infancy  to  determine 
the  right  to  avoid  an  obligation.  But  the  weight  of  authority  is 
otherwise,""  though  many  of  the  decisions  are  early  ones,  made 
at,  a  time  Avhen  the  legal  nature  of  an  infant's  contract  had  not 
yet  been  clearly  formu-lated.  A  promise  made  to  a  third  person 
has  also  been  held  insufficient.^^ 

§  21.  Liability  for  necessaries^ —  It  is  well  settled  that  an  infant- 
is  liable  for  goods  that  are  necessary,  considering.-  his  position 
and  station  in  life.  This  liability,  though  often  treated  as  arising 
from  the  promise  of  the  infant,  seems  to  be  rather  a  quasi-con- 
tractual obligation.  This  is  sho-^vn  by  several  classes  of  cases.  An 
infant  is  liable  not  for  the  price  he  may  promise  to  pay,  but  for 
the  actual  value  of  the  necessaries  f-  he  is  liable  even  though  he 


428;  Hatch  v.  Hatch's  Estate,  00 
Vt.  160,  13  Atl.  791.  See  also 
Sayles  v.  Christie,  187  HI.  420,  4iu, 
58  N.  E.  480. 

*"  Ridgeway  v.  Herbert,  150  j\Io. 
600,  614,  51  S.  W.  1040,  73  Am.  St. 
Rep.  464. 

"Thrupp  r.  Eielder,  2  Esp.  028; 
Kendrick  f.  Neisz,  17  Colo,  506,  30 
Rae.  2-15;  Catlin  r.  Haddox,  49  Conn. 
492,  44  Am.  Rep.  249;  Ford  v. 
Phillips,  1  Pick.  302;  Hale  r.  Ger- 
rish,  8  N.  H.  374;  Baker  i.  Kennett, 
54  Jlo.  82;  Goodsell  r.  Myers,  3 
^A'end.  479.  Contra,  American  Mtge. 
Co,  V.  -Wright,  101  Ala,  058,  14  So. 
399;  Snyder  r,  Gerlclve,  101  Mo.  App. 
647,  74  S.  W.  377,  Where  a  pay- 
ment was  made  after  her  majority 
by  an  infant  but  it  appeared  to  be 
made  as  a,  matter  of  bounty,  not  in 
pursuance  of  an  obligation,  it  was 
rightly  held .  no  ratification  in  Par- 
sons v.  Teller,  188  N,  Y.  318,  80 
N.  E.  930. 

"Bigelow  r.  Grannis,  2  Hill,  120; 
Sayles  v.  Christie,  187  HI.  420,  441, 
58  N.  E.  480;  Chandler  v.  Glover's 
Adm.,  32  Pa.  St.  509. 


''-  An  infant  "  is  held  on  a  prom- 
ise implied  by  law,  a,nd  not  strictly, 
speaking  on  his  actual  promise.  The 
law  implies  the  promise  to  pay  from 
the  necessity  of  his  situation  just  as 
in  the  case  of  a  lunatic.  In  other 
words,  he  is  liable  to  pay  only  what 
the  necessaries  were  reasonably 
worth,  and  not  wliat  he  may  im- 
providently  have  agreed  to  pay  for 
them,"  Trainer  r,  Trumbull,  141 
Mass.  527,  530,  0  N.  E.  701;  Hyer  v. 
Hyatt,  3  Cranch  C.  C.  270;  Gregory 
V.  Lee,  04  Conn.  407,  30  Atl.  53,  25 
L.  R.  A.  018;  Ayers  v.  Burns,  87 
Ind.  245,  44  Am.  Rep.  750;  Locke 
V.  Smith,  41  N,  H.  340;  Parsons  v. 
Keyes,  43  Tex.  557 ;  Jones  v.  Valen- 
tines' School,  122  Wis.  318,  320,  99 
N.   W.    1043. 

See  also  Guthrie  r.  Morris,  22  Ark. 
411;  Cooper  V.  State,  37  Ark.  421; 
Earle  r.  Reed,  10  Mete.  387;  Dubose 
r.  Wheddon,  4  McCord,  221;  Haines' 
Adm.  V.  Tarrant,  2  Hill  { S.  C. ) ,  400 ; 
Askey  r,  Williams,  74  Tex.  294,  11 
S,  W.  1101,  5  L.  R.  A.  170;  Bradley 
V.  Pratt,  23  Vt.  378,  In  the  cases 
cited  in  this  paragraph  it  was   held 
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was  too  young  to  understand  the  bargain  into  which  he  entered  ;^^ 
he  is  not  liable  upon  an  executory  contract  to  buy  necessaries.''"' 
It  has  been  urged  in  opposition  to  the  theory  that  the  infant's 
obligation  is  guasi-contractual  that  so  to  hold  involves  the  con- 
sequence that  the  infant  must  lost  the  benefit  of  a  favorable  bar- 
gain if  the  agreed  price  was  less  than  the  real  value. ^'^  This 
objection  is  without  force,  however.  It  assumes  that  when  it 
is  said  that  an  infant's  obligation  to  pay  for  necessaries  is  quasi- 
contractual  that  the  bargain  which  the  parties  actually  made  is 
void.  But  such  is  not  the  case.  The  bargain  is  voidable  and  that 
only  by  the  infant.  If  the  infant  elect  to  stand  by  the  contract 
he  may  do  so  as  well  where  necessaries  are  the  subject  of  the 
contract  as  where  they  are  not.^"  What  is  meant  by  saying  the 
infant  is  liable  only  grwasi-contractually  for  necessaries  is  that  he 
may  avoid  his  contracts  to  pay  for  necessaries  just  as  he  may  other 
contracts,  but  that  if  he  does  so  a  liability  will  be  imposed  upon 
him  by  the  law  which  he  cannot  avoid. 

§  22.  What  are  necessaries. —  It  is  a  question  of  fact  in  each 
case  whether  goods  purchased  by  an  infant  are  necessary.  Illus- 
trations may  be  given  of  what  kinds  of  goods  have  been  held  neces- 
sary or  the  reverse,  but  it  should  be  remarked  that  the  same  thing 
may  be  necessary  to  one  person  under  certain  circumstances  and 

that   where    an   infant   gives   a   note  Atl.  53,  25  L.  K.  A.  618;   Wallin  i\ 

for   necessaries,    he   is    liable   on   the  Highland  Park   Co.,   127   Iowa,   131; 

note,  but  tlie  recovery  will  be  reduced  Wells   r.   Hardy,    21    Tex.   Civ.   App. 

to   the   amount   the   necessaries  were  454,  51   S.  W.  503;   Pool  v.  Pratt,  1 

actiially   worth.      Other   jurisdictions  D.    Chip.    252,    254;    Jones    v.    Valen- 

hold    that    an    infant    is    not    liable  tines'  School,  122  Wis.  318,  99  N.  W. 

on    a   bill,    note,    or   bond,    as    such,  1043;    International   Textbook   Co.   v. 

whatever  the  consideration.  Re  Solty-  McKone,  133  Wis.  200,  113  N.  W.  4S3. 

kofif,   [1891]    1  Q.  B.  413;   Morton  v.  '=Askey  v.  Williams,   74  Tex.  294, 

Steward,  5  111.  App.  533;   Henderson  11  S.  W.  1101,  5  L.  R.  A.  176.     See 

V.   Fox,  5  Ind.  489;   Ayers   r.  Burns,  Mechem  on  Sales,   §   122. 

87  Ind.  245,  44  Am.  Eep.  759;  Beeler  ='"  Holt     !'.     Ward     Clarencieux,     2 

r.   Yoimg,   1    Bibb,   519;   il'Crillis   v.  Strange,  937;  Atwell  v.  Jenkins,  163 

How,  3  N.  H.  348;   Fenton  v.  White,  Mass.  362,  40  N.  E.  178,  28  L.  R.  A. 

1  Southard,   111;    Swasey  v.  Vander-  694,  47  Am.  St.  Eep.  463;  Union  Life 

heyden,    10    Johns.    33;    Bouchell    v.  Ins.  Co.  ^\  Hilliard,  63  Ohio  St.  478, 

Clary,  3  Brev.  194;  McMinn  v.  Rich-  491,  59  N".  E.  230,  81  Am.  St.  Rep. 

monds    6  Yerg.  9.  644;  O'Rourke  v.  John  Hancock  Ins. 

"Hyman   !•.   Cain,  3  Jones  L.   111.  Co.,   23  R.  I.  457,  462,   50  Atl.   834, 

"  Gregory  v.  Lee,  64  Conn.  407,  30  57  L.  R.  A.  496,  91  Am.  St.  Rep.  643. 
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unnecessary  to  another  person  under  other  circumstances. ^'^  ITeees- 
saries  seem  to  be  limited  by  the  courts  as  closely  as  possible,  and 
so  far  as  the  purchase  of  goods  is  concerned  generally  come  under 
the  heads  of  food"**  or  clothing^"  of  a  reasonable  kind,  purchased 
for  the  use  of  the  infant  himself  or  of  his  family. '^°  In  England 
the  law  seems  less  strict  than  in  this  country.  Jewelry  to  present 
to  the  betrothed  of  a  wealthy  inf ant,'^^  a  watch,''-  a  horse,*^^  a  racing 
bicycle,***  have  all  been  held  or  said,  in  England,  to  be  necessaries 
under  special  circumstance.  It  may  be  doubted  if  American 
judges  would  generally  accept  these  results,^  though  it  should  be 
noticed  that  the  Sales  Act  follows  the  English  act  in  its  language 
and  certainly  recognizes  that  things  may  be  regarded  as  neces- 
sary for  the  child  of  wealthy  parents  which  would  not  be  for 
others.  Medical  services  are  recognized  to  be  necessary''^  and  it 
may  be  safely  assumed  that  medicine  in- proper  cases  would  be.''' 
It  is  not  likely  that,  because  a  physician  recommended  horseback 
exercise,  most  American  courts  would  hold,  as  an  English  court 
has  done,"*  that  a  horse  thereby  might  become  necessary  in  the 
legal  sense."*    Lodging  is  necessary.™ 

§   23.  What    are    not    necessaries. —  Under    ordinary    circum- 
stances the  purchase  of  a  house  is  not  necessaryj^  nor  work  and 

"  Epperson  v.  Nugent,  57  Miss.  45,  "  Clyde  C^-cle  Co.  v.  Hargreaves,  78 

47,  34  Am.  Eep.  434 ;  Rivera  c.  Gregg,  L.  T.  296. 

5  Rich.  Eq.  274,  278.  «-  See  the  following  section. 

"'Barnes  v.  Barnes,  50  Conn.  572;  «°  See    Strong    f.    Foote,    42    Conn. 

Price   V.   Sanders,   60  Ind.   310,   314;  203;    Price   (:.   Sanders,   60  Ind.   310, 

Rivers  t.  Gregg,  5  Rich.  Eq.  274,  278.  314.      See   also   Williams    v.   Bonner, 

""Barnes  v.  Toye,  13  Q.  B.  D.  410;  79  Miss.  664,  31  So.  207. 

Anderson    v.    Smith,    33    Md.    465;  =' Glover  v.  Ott,  1  McCord,  572. 

Lynch  v.  Johnson,  109  Mich.  640,  67  «» Hart  v.  Prater,  1  Jur.  623.     See 

N.  W.  908;  Gay  v.  Ballou,  4  Wend.  also    Clowes    v.    Brooke,    2    Strange, 

403,  21  Am.  Dec.  158.  1101. 

"  Cantine  v.  Phillips,  5  Harr.  (Del.)  "»  See,  however,  Aaron  i'.  Harley,  6 

428;  Anderson  v.  Smith,  33  Md.  465;  Rich.  L.  26. 

Chapman  v.  Hughes,  61  Miss.  339.  ™  Price    r.    Sanders,    60    Ind.    310, 

"  Jenner  u.  Walker,  19  L.  T.  (N.  S.)  314;     Bivers    v.    Gregg,   5   Rich.    Eq. 

398.     But  see  Hewlings  v.   Graham,  274,  278. 

34  L.  T.  497.  "This  is  clear  from  the  fact  that 

"  Barnes  v.  Toye,  13  Q.  B.  D.  410,  repairs   on   a  house  belonging  to  an 

414;   Peters  f.  Fleming,  6  M.  &  W.  infant,  though  essential  to  the  preser- 

42.  vation    of    the    property,    have    been 

™  Hart  V.  Prater,  1  Jur.  623.  held  not  necessary.     Tupper  v.   Cad- 
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materials  for  the  building  of  a  houseJ^  Clothing  of  unusual 
elegance  is  clearly  not  essential,''^  but  exceptional  clothing  may 
be  treated  as  necessary  on  the  marri^age  of  an  infant.^*  JSTor  such 
food  as  confectionery  and  fruitJ^  Liquors^^  and  tobacco>^^  ob- 
viously are  not  necessaries,  nor  a  horse,™  a  carriage,''"  a  bicycle,*" 
or  ordinarily  traveling  expenses.*^  "  The  law  does  not  contem- 
plate that  a  minor  shall  open  a  shop  and  become  a  trader,  or  the 
proprietor  of  a  business  vi'hich  involves  the  making  of  a  variety 
of  contracts,"  therefore,  articles  essential  for  the  conduct  of  a 
business  in  which  the  infant  is  engaged  are  not  necessaries,*^  but 
the  same  judge  from  whom  the  preceding  words  are  quoted  adds, 
"  If  they  had  been  hand. tools  to  a  reasonable  amount,  such  as  are 


well,  12  Mete.  559,  46  Am.  Dec.  704; 
Wallis  V.  Bardwell,  126  Mass.  366; 
West  V.  Gregg's  Adm.,  1  Grant,  53. 
And  see  the  following  note. 

■=  Price  V.  Sanders,  60  Ind.  310, 
314;  Price  f.  Jennings,  62  Ind.  Ill; 
Wornack  v.  Loar,  11  Ky.  L.  Eep. 
6,  11  S.  W.  438;  Horstmeyer  v.  Con- 
nors, 56  Mo.  App.  115;  Allen  i\  Lard- 
ner,  78  Hun,  603;  Freeman  v. 
Bridger,  4  Jones  L.  1 ;  Phillips  v. 
Lloyd,  18  R.  I.  99,  25  Atl.  909. 

"Makarell  v.  Bachelor,  Cro.  Eliz. 
683;  Gayle  v.  Hayes'  Adm.,  79  Va. 
542,  547. 

"Garr  v.  Haskett,  86  Ind.  373; 
Sams  V.  Stockton,  14  B.  Mon.  232; 
Jordan  v.  Coffield,  70  N.  C.  110,  113. 

"Brooker  v.  Scott,  11  M.  &  W. 
67.  Compare  Wharton  v.  Mackenzie, 
5  Q.  B.  606. 

"Glover  v.  Ott,   1  McCord,  572. 

"  Bryant  v.  Richardson,  L.  E.  3  Ex. 
93,  note. 

"Beeler  v.  Young,  1  Bibb,  519; 
Gayle  v.  Hayes'  Adm.,  79  Va.  542, 
547;  Skrine  v.  Gordon,  9  Ir.  Rep.  C. 
L.  479.  Compare  cases  cited  in  the 
preceding  section. 

"  Howard  v.  Simpkins,  70  Ga.  322 ; 
Heffington  v.  Jackson  (Tex.  Civ. 
App.),    96    S.    W.    108. 


'"Pyne  v.  Wood,  145  Mass.  558,  14 
N.  E.  775;  Gillis  v.  Goodwin,  180 
Mass.  140,  61  N.  E.  813,  91  Am.  St. 
Rep.  265;  Rice  r.  Butler,  160  N.  Y. 
578,  55  N.  E.  275,  47  L.  R.  A.  303, 
73  Am.  St.  Rep.  703.  Otherwise  in 
England.  Clyde  Cycle  Co.  v.  Har- 
greaves,  78  L.  T.  296. 

^'McKanna  v.  Merry,  61  111.  177. 
See  Breed  v.  Judd,  1  Gray,  455, 
458. 

"^Ryan  v.  Smith,  165  Mass.  303, 
43  N.  E.  109.  To  the  same  effect  see 
Whittingham  v.  Hillj  Cro.  Jac.  494; 
Dilk  V.  Keighley,  2  Esp.  480;  Sanger 
r.  Hibbard,  104  Fed.  Eep.  455,  43 
C.  C.  A.  635 ;  House  v.  Alexander, 
105  Ind.  109,  4  N.  E.  891,  55  Am. 
Rep.  189;  Decell  v.  Lewenthal,  57 
Miss.  331,  34  Am.  Rep.  449;  Rain- 
water V.  Durham,  2  Nott  &  McC.  524, 
10  Am.  Dec.  637;  Wallace  v.  Leroy, 
57  W.  Va.  263,  50  S.  E.  243,  110 
Am.  St.  Rep.  777.  But  otherwise 
under  the  statutes  of  some  States. 
Ullmer  v.  Fitzgerald,  106  6a.  815, 
32  S.  E.  869 ;  Jimmerson  v.  Lawrence, 
112  Ga.  340,  37  S.  E.  371;  Re  Brice, 
93  Fed.  Rep.  942  (Iowa).  And  see 
Hall  V.  Butterfield,  59  N.  H.  354,  47 
Am.  Rep.  209. 
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ordinarily  provided  by  a  journeyman,  and  necessary  for  use  in 
Ms  trade  or  business,  the  case  would  be  different."  ''"* 

§  24.  Money  advanced  for  the  purchase  of  necessaries. —  It  was 
ruled  by  EuUer,  J.,  at  Nisi  Prius  in  1783  that  money  lent,  though 
lent  for  the  express  purpose  of  enabling  an  infant  to  purchase  nec- 
essaries, and  though  actually  expended  in  accordance  with  this  pur- 
pose cannot  be  recovered,^^  "  as  the  plaintiff  thereby  put  it  in 
the  defendant's  jwwer  to  misapply  the  money."  The  same  rule 
has  been  stated  as  a  dictum  in  a  few  cases  in  this  country.^^  There 
are  also  early  English  cases,  but  these,  though  cited  by  the  ximeri- 
can  decisions,  fully  involve  the  point  in  one  instance  only,  and  in 
that  single  instance  the  decision  is  contrary  to  the  rule  for  which 
the    case    is   cited.®®      If   the    question    arose   in    equity    it    was 


™  Evan  V.  Smith,  165  Mass.  303,  43 
N.  E.  109. 

"Probart  r.  Knouth,  2  Esp.  472, 
note. 

»=Beeler  i'.  Young,  1  Bibb,  519, 
521;  Swift  V.  Bennett,  10  Gush.  436, 
438;  Bradley  v.  Pratt,  23  Vt.  378, 
386.  But  see  Randall  v.  Sweet,  1 
Denio,   4C0,    461. 

"  Tlie  early  decisions  are  Eearsby 
and  Cuffer's  Case,  Godb.  219;  Darby 
i:  Boucber,  1  Salk.  270;  Earle  v. 
Peale,  1  Salk.  386;  Ellis  v.  Ellis,  3 
Salk.  197.  In  Rearsby  and  Cufler'3 
Case,  a  prohibition  was  granted  pro- 
hibiting the  Court  of  Requests  from 
entertaining  a  suit  for  money  which 
the  plaintiff  had  laid  out  for  neces- 
saries for  the  defendant,  "  because 
as  it  was  said  he  might  liave  an  ac- 
tion of  debt  at  the  common  law, 
upon  tlie  contract  for  tlie  same,  be- 
cause they  were  things  for  his  neces- 
sary livelihood  and  maintenance."  lu 
Darby  r.  Boucher  the  case  was  thus 
put :  "  One  lends  an  infant  money, 
who  employs  it  in  paying  for  neces- 
saries, whether  in  that  case  the  in- 
fant be  liable;  and  it  was  lield  ekarly 
by  the  Chief  .Justice  that  the  infant 
is  not  liable,  for  it  is  upon  the  lend- 
ing   that    the    contract    must    arise, 


and  after  that  time  there  could  be 
no  contract  raised  to  bind  the  in- 
fant, because  after  that  he  might 
waste  the  money,  and  the  infant's 
applying  it  afterward  for  necessaries 
will  not  by  matter  ex  post  facto 
entitle  the  plaintiff  to  an  action." 
It  is  to  be  noticed  that  it  is  n.jt 
stated  in  this  case  that  the  money 
was  lent  for  the  purpose  of  buj'ing 
necessaries.  In  Earle  v.  Peale  a  rep- 
lication to  a  plea  of  infancy  that 
the  money  was  lent  for  necessaries 
was  held  bad.  The  court  said :  "  He 
may  buy  necessaries,  but  he  cannot 
borrow  money  to  buy,  for  he  may 
misajiply  the  money,  and,  therefore, 
the  law  will  not  trust  him  but  at 
the  peril  of  the  lender  who  must  lay 
it  out  for  him,  or  see  it  laid  out,  and 
then  it  is  his  providing,  and  his  lay- 
ing out  so  much  money  for  neces- 
saries for  him."  In  this  case  the 
question  which  the  court  was  primar- 
ily considering  was  that  of  liability 
for  money  lent  for  necessaries  and  not 
used  for  that  purpose  —  not  that  of 
liability  for  money  both  lent  and 
spent  for  necessaries.  This  further 
appears  from  another  report  of  the 
case  in  10  Jlod.  67,  where  the  court 
says :     "  In  this  ease  the  lending  for 
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early  settled  and  is  well  established  that  the  infant  would  be  held 
liable.*^  In  jurisdictions  where  equitable  rules  are  applicable  in 
all  actions,  recovery  must  also  be  allowed.*^  Moreover,  if  a  surety 
for  an  infant's  liability  for  necessaries  pays  the  claim,  he  may 
recover  what  he  has  paid  from  the  infant,®'*  and  similarly  the 
infant  has  been  held  liable  for  money  paid  at  his  request  to 
satisfy  a  debt  for  necessaries.""  Finally,  if  the  money  is  actually 
applied  by  the  lender  in  the  purchase  of  necessaries  for  the  infant 
it  is  well  settled  that  the  infant  is  liable."^  If,  therefore,  the 
creditor  cannot  recover  at  law  for  money  lent  and  expended  for 
necessaries,  the  reason  must  be  purely  technical.  JSTo  sound  tech- 
nical reason  exists.  If  the  infant's  liability  for  necessaries  is 
guasi-contractual  the  principles  governing  the  case  ought  to  be 
based  on  the  enrichment  of  the  infant  and  his  duty  as  a  matter 
of  justice  to  reimburse  the  person  to  whom  this  enrichment  is 
owing.     Judged  by  these  principles  there  is  no  valid  distinction 


such  a  purpose  is  only  put  in  issue, 
whicli  miglit  be  maintained  without 
showing  how  the  money  was  actually 
laid  out;  that  if  the  fact  was  so,  the 
plaintiff  should  have  declared  for 
money  so  laid  out,  and  not  so  lent.'' 
The  only  case  where  the  question  of 
money  both  lent  and  spent  for  neces- 
saries was  clearly  passed  upon  is  the 
last  of  those  cited  above,  Ellis  v.  Ellis. 
,  In  this  case  (also  reported  in  12  ilod. 
197,  Comb.  482,  1  Ld.  Eaym.  344) 
it  was  held  that  "  an  infant  is 
chargeable  for  money  lent,  if  it  is 
laid  out  for  necessaries,  according  to 
his  degree,  but  all  that  is  at  the 
peril  of  the  lender.''  This  decision 
was  decided  before  Earle  v.  Peale, 
though  the  report  of  it  in  Salkeld's 
and  Modern  Reports  is  subsequent, 
but  there  is  nothing  in  Earle  v. 
Peale  which  can  be  regarded  as  over- 
ruling Ellis  V.  Ellis.  There  are  no 
recent  English  decisions  on  the  point 
in  courts  of  law.  In  Bateman  v.  King- 
ston, 6  L.  R.  Ir.  328,  the  lender  was 
not  allowed  to  recover  on  an  interest- 


bearing  note  though  the  money  had 
been  expended  by  the  infant  for  neces- 
saries, but  the  difficulty  the  court 
found  was  to  allow  recovery  on  an 
interest-bearing  note,  irrespective  of 
what  the  consideration  for  it  was. 
See  Re  Soltykoff,  [1891]  1  Q.  B.  413. 

"Marlow  v.  Pitfield,  1  P.  Wms. 
558 ;  Thurstan  r.  Nottingham  Soc., 
[1903]  A.  C.  6;  Price  v.  Sanders,  60 
Ind.  310;  Hiclonan  v.  Hall's  Adm., 
5  Litt.  338,  342;  Watson  r.  Cross,  2 
Duvall,  147,  149;  Bradley  v.  Pratt, 
23  Vt.  378,  386.  See  also  Ostrander 
V.  Quin,  84  Miss.  230,  36  So.  257, 
105  Am.  St.  Kep.  426. 

'^  Price  V.  Sanders,  60  Ind.  310. 

'"Conn  V.  Coburn,  7  N.  H.  368, 
26  Am.  Dec.  746;  Haines'  Adm.  v. 
Tarrant,  2  Hill  (S.  C),  400.  See 
also  Ayers  v.  Burns,  87  Ind.  245,  248, 
249,  44  Am.  Eep.  759;  Dial  f.  Wood, 
9  Baxt.  296. 

»» Randall   r.   Sweet,   1    Denio,  460. 

'"■  See  eases  supra,  and  Clarke  v. 
Leslie,  5  Esp.  28;  Re  Clabbon,  [1904] 
2  Ch.  465. 
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to  be  made  between  a  case  where  the  creditor  bought  the  neces- 
saries for  the  infant  and  a  case  where  he  allowed  the  infant  to 
do  so  with  money  lent  for  the  purpose.  The  same  result  follows 
if  the  infant's  liability  for  necessaries  be  regarded  as  contractual. 
Contracts  for  necessaries  on  this  assumption  differ  from  other 
contracts  only  in  this  that  they  cannot  be  avoided,  and  the  reason 
for  not  allowing  them  to  be  avoided  is  because  it  is  essential  for 
the  infant's  welfare  that  he  have  power  to  bind  himself,  since 
otherwise,  if  without  money,  he  might  be  deprived  of  the  neces- 
saries of  life.  This  reason  applies  to  the  case  of  money  lent  and 
used  for  necessaries  as  fully  as  to  anything  else.  Frequently  an 
infant  can  get  no  credit  for  necessaries,  but  can  borrow  money 
from  a  friend  wherewith  to  buy  them.  It  is  a  harsh  rule  which 
compels  the  lender,  who  resides  perhaps  at  a  distance,  to  super- 
vise the  expenditure  on  penalty  of  forfeiting  his  claim,  even  though 
the  infant  keeps  his  word  and  buys  only  necessaries.  The  reason- 
ing suggested  in  some  of  the  old  cases  that  the  contract  must  be 
either  valid  or  invalid  when  made  and  that  as  the  infant  might 
misapply  the  money  the  contract  could  not  be  good  goes  on  the 
assumption,  which  cannot  now  be  maintained,  that  the  contracts 
of  an  infant  if  not  for  necessaries  are  void,  for  there  is  no  reason 
why  a  contract  voidable  when  made  —  that  is  before  the  money 
is  spent  for  necessaries  —  should  not  cease  to  be  voidable  later, 
when  the  money  is  so  expended,  or  that  a  ^uasi-contractual  liability 
should  not  then  arise. ^^  In  a  recent  Tenessee  case®^  it  was  held 
that  a  claim  for  payment  for  a  telegram  sent  by  an  infant  in  desti- 
tute circumstances  to  his  parents  for  money  was  a  claim  for 
necessaries.  This  can  hardly  be  supported  unless  it  is  admitted 
that  money  sent  to  relieve  his  destitution  would  be  a  necessary. 

§  25.  Previous   supply.—  What    are   necessaries    is    determined 
not  simply  by  the  nature  of  thing,  but  by  the  need  of  that  thing 

''  The  further  reason  suggested  by  statement  of  the  rule  in  other  terms, 

Redfield,  J.,  in  Bradley  v.  Pratt,  23  for  why  should  such  privity  be  neces- 

Vt.  378,  386,  and  adopted  in  the  note  sary.       There    is    no    rule    and    no 

to  Craig  v.  Van  Bebber,  18  Am.  St.  analogy    in    the   law    that   makes    it 

Eep.  658,  that  the  difficulty  is  want  requisite    for    the    enforcement    of    a 

of  privity  between  the  lender  and  the  right  against  the  infant, 

one  who  supplies   the  necessaries,   is  "  Western  Union  Tel.  Co.  r.  Greer 

in  reality   no   reason   but   merely    a  115  Tenn.  368,  89  S.  W.  327. 
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at  that  time  by  the  particular  infant  in  question.  Accordingly 
if  an  infant  is  already  supplied  either  by  his  guardian  or  by 
previous  purchases  with  sufficient  food,  clothing,  or  other  neces- 
saries, no  further  purchase  on  credit  of  articles  of  the  same  kind 
can  bind  him.°*  Similarly  if  an  infant  when  in  need  purchases 
more  of  the  required  goods  than  are  essential,  recovery  can  be  had 
by  the  seller  for  only  so  much  as  were  actually  needed.®^  "  It  is 
immaterial  whether  the  plaintiffs  did  or  did  not  know  of  the 
existing  supply,  just  as  it  is  immaterial  whether  they  did  or 
did  not  know  that  the  defendant  was  a  minor."  ^^  It  has  been 
decided  in  England*^  that  an  infant  in  receipt  of  an  income  suffi- 
cient to  pay  for  all  necessaries  may,  nevertheless,  bind  himself 
by  a  purchase  on  credit,  but  the  contrary  has  been  held  in  this 
country.®^  It  would  seem  on  principle  that  though  if  the  infant 
had  previously  wasted  the  money  he  could  buy  on  credit,  otherwise 
he  ought  not  to  be  bound,  for  his  power  to  bind  himself  should 
be  limited  to  cases  where  his  protection  requires  it.®®  If  it  appears 
that  an  infant  has  been  sufficiently  supplied  with  money  to  provide 
himself  with  necessaries  the  burden  should  be  upon  the  creditor 
of  producing  evidence  that  the  money  had  been  previously  mis- 
applied.-' So  if  the  infant  is  living  with  his  parents  or  guardian, 
the  burden  is  upon  the  creditor  to  prove  that  the  infant  was  not 
supplied  by  them.^  It  has  been  settled  that  an  infant  is  not  bound 
by  his  executory  promise  to  buy  necessaries,^  but  it  has  not  been 

=»  Burghart  v.  Angerstein,  6  C.  &  P.  "  Burghart    v.    Hall,    4    M.    &    W. 

690;  Foster  v.  Redgrave,  L.  R.  4  Ex.  727. 

3.5,  note;  Barnes  v.  Toye,  13  Q.  B.  D.  ™  Brent  v.  Williams,  79  Miss.  355, 

410;  Johnstone  v.  Marks,  19  Q.  B.  D.  30  So.  713;  Rivers  v.  Gregg,  5  Rich. 

509;   Conboy  v.  Howe,  59  Conn.  112,  Eq.   274. 

22   Atl.    35;   McKanna  v.   Merry,   61  "'Rivers  v.  Gregg,  5  Rich.  Eq.  274. 

111.    177,    180;    Trainer   v.   Trumbull,  'Rivera  v.  Gregg,  5  Rich.  Eq.  274. 

141   Mass.   527,  6  N.  E.  761 ;   Decell  See  also  Nicholson  v.  Wilborn,  13  Ga. 

V.  Lewenthal,   57  Miss.   331,   34  Am.  467. 

Rep.  449;    Perrin  v.  Wilson,   10  Mo.  =  Bainbridge  v.  Pickering,  2  W.  Bl. 

451;   Nichol  V.  Steger,  6  Lea,  393.  1325;  Hoyt  v.  Casey,  114  Mass.  397, 

■«  Nicholson    v.    Wilborn,     13     Ga.  19  Am.  Rep.  371;   Perrin  v.  Wilson, 

467;  Johnson  v.  Lines,  6  Watts  &  S.  10  Mo.   451;    Freeman  v.   Bridger,   4 

80,  40  Am.  Dee.  542.  Jones   L.   1,   67  Am.  Dec.  258;    Con- 

»"  Barnes  v.  Toye,  13  Q.  B.  D.  410,  noUy  v.  Hull,  3  McCord,  6,  15  Am. 

414;   Kline  v.  L'Amoureux,  2  Paige,  Dec.  612. 

419,    22    Am.    Dec.    652;    Nichol    v.  'See  supra,  §   19. 
Steger,  6  Lea,  393. 
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decided  "wlietlier  in  case  of  a  sale  where  title  has  passed  to  the 
infant  but  the  goods  have  not  been  delivered,  the  infant  may 
repudiate  the  bargain.  It  seems  reasonable  that  he  should,  if 
for  instance  he  iinds  that  he  no  longer  needs  the  goods.  Though 
the  elements  of  contractual  liability  exist,  the  unjust  enrichment 
which  forms  the  basis  of  r/wasi-contractual  liability  does  not.  If 
this  be  so  the  time  that  the  infant  becomes  bound,  if  at  all,  is 
when  the  goods  are  so  delivered.  For  this  reason  in  the  Sales  Act 
the  moment  of  delivery  is  the  time  considered  in  determining 
whether  an  infant  has  a  previous  supjoly. 

§  2G.  False  representations  of  age. —  It  is  everywhere  agreed 
that  the  fact  that  the  infant  was  trading  as  an  adult  or  otherwise 
appeared  to  be  of  age,  and  that  the  other  party  contracted  with 
him  on  the  belief  that  he  was  an  adult,  does  not  affect  the  validity 
of  the  transaction  or  the  infant's  privilege  either  at  law*  or  in 
equity.''  If  the  infant  is  guilty  of  actual  misrepresentation,  the 
authorities  are  not  so  unifoi-m  but  the  view  generally  accepted 
is,  that  so  far  as  the  validity  of  contracts  and  conveyances  is  con- 
cerned the  rights  at  law  of  the  parties  are  not  affected  by  the 
misrepresentation.''  In  equitable  proceedings,  however,  the  infant 
is  generally  held  to  be  estopped  to  avoid  such  a  transaction  if  he 

*  Miller     v.     Blankley,     3S     L.     T.  Foster,  12  C.  B.  (N.  S.)  272;  Sims  r. 

(X.  S.)   527;  ilacGrealf.  Taylor,  1U7  Evcrhardt,   102    U.  S.  300,  312,  2i;  L. 

U.  S.  6S8,  0'J5,  42  L.  ed.  32(i;   Oliver  ed.  S7  ;   Tobin  v.  Spann,  85  Ark.  5.1G, 

V.  !Mc(.'lellan,  21  Ala.   075;   Buchanan  109  S.  ^^'.  534;   ^Merriam  r.  Cunning- 

V.  Hubbard,  90   Ind.   1;   Folds  v.  Al-  ham,  11  Cush.  40;  Conrad  r.  Lane,  2u 

lardt,   35   ilinn.   4S8,   499,   29   X.    W.  Minn.  3S9,  4  X.  W.  605,  37  Am.  Rep. 

201;   Houston   r.    Cooi.er,   3   X.   J.   L.  412;    Alt   i\   Graff,   65   :Minn.   191,   08 

800;     Van    Winkle     r.     Kctcliam,     3  X'.  W.  9;   United  States  Corp.  r.  Ul- 

Caines,   32;'.;    Curtin   i:.  Patton,   11   S.  rickson,   84   Minn.    14,   20,   SO    X.    ^'^^ 

&  R.  305,  309;   Caipenter  r.  Pridgen,  613,  87  Am.   St.  Pep.   320;   Burley   i\ 

40  Tex.  32,  35.  Russell,   10   X.  H.   184,   34  Am.  Dec. 

°  Stikeman 'K.  Dawson,  1  De  0.  &  S.  146;  Conroe  v.  Birdsall,  1  Johns.  Cas. 
90;  Alvey  v.  Reed,  115  Ind.  148  127,  1  Am.  Dec.  105;  Brown  r.  Mc- 
(Code),  17  X.  E.  265,  7  Am.  St.  Rep.  Cune,  5  Sandf.  224.  But  se"  contra, 
418;  Baker  v.  Stone,  136  IMass.  405;  Damron  v.  Commonwealth,  110  Ky. 
Brantley  r.  Wolf,  60  Jliss.  420;  Riv-  268,  96  Am.  St.  Rep.  453;  Com- 
ers 1-.  Gregg,  5  Rich.  Eq.  274,  279.  mander    v.   Bra7.il,    88   jMiss.    UflS,   4) 

"Price  r.  Hewctt,  8  Ex.  140;  Bart-  So.    497.      S<'<;   also   Harper    v.   Utsej 

lett  V.  Wells,  1  B.  &  S.  836;  DeRoo  p.  (Tex.  Civ.  App.),  97  S.  W.  508. 
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cannot  restore  the  consLderationJ  Such  misrepresentation  has, 
moreover,  other  effects.  Though,  the  infant  may  not  lose  his  privi- 
leges under  the  bargain,  at  law  or  perhaps  even  in  equity,  the 
adiilt  acquires  also  the  right  to  disaffirm  the  contract.  A  trans- 
action induced  by  fraud  is  voidable  by  the  defrauded  person,  and 
it  is  immaterial  for  this  purpose  whether  the  fraudulent  person 
is  an  infant  or  an  adult.^  Whether  the  infant  is  liable  in  tort  for 
deceit  in  misrepresenting  his  age  is  not  so  clear.  There  is  con- 
siderable authority  that  he  is  not.^  The  sounder  view,  however, 
is  that  the  infant  is  liable.^"  It  is  conceded  in  all  the  cases-  that 
an  infant  is  as  a  rule  liable  for  his  torts  and  there  is  no  valid 
reason  why  he   should  not  be  liable   for  false   and  fraudulent 


''Ex  parie  Unity  Aasooiation,  3  De 
O.  &,  J.  03  (citing  earlier  authorities 
"by  whicli  the  court  felt  bound  but  of 
•which  it  expressed  its  dislike)  ;  Corn- 
-wall  r.  Hawkins,  41  L.  J.  Ch.  435 
(compare  Bartlett  v.  Wells,  1  B.  &  S., 
830;  De  Eoo  r.  Foster,  12  C.  B. 
(N.  S.)  272)  ;  Ferguson  v.  Bobo,  54 
Miss.  121.  See  also  Davidson  v. 
Young,  38  III.  145.  See  further,  §  18. 
Contra,  however,  is  Sims  v.  Ever- 
liardt,  102  U.  S.  300,  26  L.  ed.  87. 
The  force  of  this  decision  is  somewhat 
weakened  by  the  fact  that  the  court 
was  evidently  ignorant  of  the  distinc- 
tion made  by  the  English  decisions 
between  legal  and  equitable  proceed- 
ings so  far  as  this  question  of  estop- 
pel is  concerned.  Sims  -v.  Everhardt 
is  cited  as  controlling  in  Sanger  v. 
Hibbard,  104  Fed.  Rep.  455,  43  C. 
C.  A.  635.  See  also  Geer  v.  Hovy,  1 
Hoot,  179;  Schmitheimer  v.  Eiseman, 
7  Bush,  298. 

*  Lempriere  v.  Lange,  12  Ch.  D. 
675 ;  Badger  v.  Phinney,  15  Mass. 
S59.  So  where  the  infant  obtains 
goods  with  fraudulent  intent  not  to 
pay  for  them.  Wallace  v.  Morss,  5 
Hiil,  391;  Kilgore  v.  Jordan,  17  Tex. 
341,  351. 

°  "  The  earlier  authorities  are  clear 
to  this  point  that  no  such  action  can 


be  maintained.  Johnson  v.  Pie,  1 
Lev.  169,  and  1  Keb.  905;  Grove  f. 
Nevill,  1  Keb.  778;  Green  v.  Green- 
bank,  2  Marsh.  485."  Merriam  v. 
Cunningham,  11  Cush.  40.  To  the 
same  effect  are  Liverpool  Assoc,  v. 
Fairhurst,  9  Ex.  422;  Slayton  v. 
Barry,  175  Mass.  513,  56  N.  E.  574, 
49  L.  R.  A.  560,  78  Am.  St.  Eep. 
510;  Brooks  v.  Sawyer,  191  Mass-. 
151;  Brown  v.  McCune,  5  Sandf.  224, 
229;  Nash  v.  Jewett,  61  Vt.  501,  18 
Atl.  47,  4  L.  R.  A.  501,  15  Am.  St. 
Eep.  931.     See  also  Price  v.  Hewett, 

8  Ex.  146;  Bartlett  v.  Wells,  1  B.  & 
S.  836;  Brown  r.  Dunham,  1  Root, 
272;  Geer  v.  Hovy,  1  Root,  179; 
Conrad  r.  Lane,  20  Minn.  389,  4 
N.  W.  695,  37  Am.  Eep.  412;  United- 
States  Corp.  V.  Ulrickson,  84  Minn. 
14,  20,  86  K.  W.  613,  87  Am.  St.  Rep. 
326;  Ferguson  v.  Bobo, '54. Miss.  121, 
131;  Keen  r.  Hartman,  48  Pa.  St. 
497,  88  Am.  Dec.  472. 

"Davidson  v.  Young,  38  111.  145; 
Rice  V.  Boyer,  108  Ind.  472,  9  N.  E. 
420,  58  Am.  Rep.  53;  Yeager  v. 
Knight,  60  Jliss.  730;   Fitts  r.  Hall, 

9  N.  H.  441  (the  leading  case)  ; 
Eckstein  v.  Frank,  1  Daly,  334;  Kil- 
gore I'.  Jordan,  17  Tex.  341 ;  Car- 
penter V.  Pridgen,  40  Tex.  32. 
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representations  as  fully  as  for  other  torts,  nor  if  he  is  in  general 
liable  for  his  deceits  is  there  any  reason  to  distinguish  the  case 
where  the  injurious  consequence  of  the  deceit  is  entering  into 
an  unenforcible  contract  from  cases  where  the  injurious  con- 
sequences are  of  a  different  nature.  The  reasoning  generally  given 
in  cases  which  protect  the  infant,  "  that  infants  are  liable  for 
their  torts,  yet  the  form  of  action  does  not  detennine  their  liability, 
and  they  cannot  be  made  liable  when  the  cause  of  action  arises 
from  a  contract,  although  the  form  is  ex  delicto,"  ^^  does  not  meet 
the  difficulty.  The  infant  is  not  held  liable  on  his  contract  either 
in  form  or  substance  if  he  is  held  liable  for  deceit. 

§  27.  Other  false  representations. —  Even  more  difficult  ques- 
tions have  arisen  in  regard  to  other  false  statements  of  infants  — 
especially  warranties  of  quality  or  title.  The  action  upon  a  war- 
ranty is  older  than  the  action  of  assumpsit,  deceit  being  regarded 
as  the  gist  of  the  action.  In  modern  times  a  warranty  has  been 
regarded  as  contractual  in  its  nature,  but  the  right  to  bring  an 
action  sounding  in  tort  upon  it  having  been  early  established  has 
persisted.  Undoubtedly  many,  perhaps  most,  warranties  are  rep- 
resentations of  fact  as  well  as  promises,  but  in  other  cases  the 
warrantor's  liability  is  wholly  based  on  a  promise,  and  so  far  as 
there  is  any  representation  to  be  implied  from  the  warranty,  it  is 
one  of  opinion.  Even  where  a  warranty  contains  a  false  repre- 
sentation of  fact,  the  seller  may  be  iinaware  that  his  reiJresentation 
is  false,  and  in  such  a  case  an  essential  element  of  the  ordinary 
right  of  action  for  deceit  is  lacking.  If  an  action  of  tort  is  allowed 
under  such  circumstances  against  an  adult,  the  gist  of  the  action 
is  nevertheless  contractual  or  guasi-eontractual,  and  if  the  ac- 
tion is  against  an  infant,  his  privilege  should  protect  him  from 
liability.  If,  however,  an  infant  makes  representations  of  fact, 
known  to  him  to  be  false,  and  these  representations  are  relied  on, 
the  fact  that  the  infant  has  also  warranted  the  truth  of  his  state- 
ments should  not  protect  him.  This  reasoning  agrees  with  that  in 
a  South  Carolina  decision,^-  and  finds  some  support  from  other 
cases,  not  directly  in  point,  for  instance,  the  decisions  cited  in  the 
preceding  section  holding  an  infant  liable  for  misrepresentino'  his 

"Nash  V.  Jewett,  61  Vt.  501,  503,  "Word  v.   Vance,   1    Nott  &   MqC. 

18  Atl.  47,  4  L.  R.  A.  561,  61  Am.  in?,  9  Am.  Dec.  683.  The  court  in 
St.  Rep.  931.  view  of  the  finding  of  the  jury  that 
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age,  and  other  decisions  in  which  it  was  held  that  an  infant  who 
obtains  property  with  intent  not  to  pay  for  it  is  liable  in  tort.^* 
The  broad  statement  sometimes  made^*  that  an  infant  is  not 
liable  for  a  tort  which  grows  out  of  contractual  relations  is  also 
discredited  by  another  class  of  cases  which  hold  that  if  property 
is  bailed  to  an  infant  for  one  purpose  and  in  violation  of  his  con- 
tract he  uses  it  for  another  he  is  guilty  of  conversion.-'^  Never- 
theless, there  are  decisions  holding  without  qualification  that  an 
infant  warrantor  is  not  liable  in  any  form  of  action  or  under  any 
circumstances.-'®  The  distinction  is  not  observed  in  these  cases 
between  holding  the  infant  to  make  good  the  warranty  and  hold- 
ing him  liable  for  the  damage  caused  by  inducing  the  plaintiff  to 
enter  into  the  transaction.  The  former  ought  not  to  be  allowed 
even  though  the  action  is  in  tort ;  the  latter  ought  to  be. 

§  28.  Insane  persons;  early  law. —  The  rule  laid  down  by  Lord 
Coke  as  to  a  lunatic  was  that  he  could  not  be  permitted  to  show 
the  invalidity  of  his  acts  because  to  do  so  woiald  be  to  stultify 
himself.^^  This  reasoning  would  probably  prevail  nowhere  at 
the  present  time,  and  may,  therefore,  be  disregarded.     There  are, 

the  infant  kne-vv  of  the  falsity  of  hia  ^°  Burnard  v.  Haggis,  14  C.  B. 
representations  held  the  plea  of  in-  {N.  S.)  45;  Walley  c.  Holt,  35  L.  T. 
fancy  inefifectual,  saying:  "This  is  631;  Homer  v.  Thwing,  3  Pick.  492; 
an  action,  as  well  in  form  as  in  sub-  Eaton  v.  Hill,  50  N.  H.  235,  9  Am. 
stance,  ex  delicto,  and  -when  such  is  Eep.  180;  Stack  v.  Cavanaugh,  67 
the  cause  of  action,  even  -where  the  N.  H.  149,  30  Atl.  350;  Campbell  v. 
form  is  ex  contractu,  the  defense  of  Stakes,  2  Wend.  137,  19  Am.  Dec. 
infancy  -will  not  avail.  Bristow  v.  561;  Fish  v.  Ferris,  5  Duer,  49; 
Eastman,  1  Esp.  172."  In  Bristo-w  v.  Moore  v.  Eastman,  1  Hun,  578;  Free- 
Eastman,  the  action  of  money  had  man  c.  Boland,  14  R.  I.  39,  51  Am. 
and  received  -was  allowed  against  an  Eep.  340;  Green  v.  Sperry,  16  Vt. 
infant  to  recover  money  embezzled  by  390,  42  Am.  Dec.  519;  Towne  v. 
him.  To  the  same  effect  are  Shaw  v.  Wiley,  23  Vt.  355,  56  Am.  Dec.  85; 
Coffin,  58  Me.  254,  4  Am.  Eep.  290;  Ray  v.  Tubbs,  50  Vt.  688,  28  Am. 
Elwell  !!.  Martin,  32  Vt.  217.  Rep.  519.  Contra,  Jennings  v.  Run- 
"  Mathews  v.  Cowan,  59  111.  341;  dall,  8  T.  R.  335;  Schenk  v.  Strong, 
Ashlock  V.  Vivell,  29  111.  App.  388;  1  Southard  (N.  J.),  87;  Penrose  v. 
Wallace  v.  Morss,  5  Hill,  391.  See  Curren,  3  Rawle,  351,  24  Am.  Dec. 
also  Badger -y.  Phinney,  15  Mass.  359,  356;  Wilt  v.  Welsh,  6  Watts,  9. 
8    Am.    Dec.    105;    Walker   v.   Davis,  "Grove     v.    Nevill,     1     Keb.    778; 

1  Gray,  506;  Gaunt  v.  Taylor,  15  N.  Green  v.  Greenbank,  2  Marsh.  485; 
Y.  Suppl.  589;  Harseim  v.  Cohen  Prescott  v.  Norris,  32  N.  H.  101; 
(Tex.  Civ.  App.),  25  S.  W.  977.  Doran  'v.   Smith,  49  Vt.  353. 

"See  e.  g.,  Cooley  on  Torts,  *106;  "Beverley's  Case,  4  Co.  Eep.  123b. 

2  Kent's  Com.  *241. 
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however,  still  several  theories  in  regard  to  the  nature  of  a  luna- 
tic's contract  or  deed.  Most  of  the  cases  relate  to  deeds,  but  there 
seems  to  be  no  distinction  in  principle  betv^een  the  case  of  a  deed 
or  conveyance  of  real  estate  and  a  contract  or  sale  of  personal 
property.  Decisions,  therefore,  in  regard  to  deeds,  may  be  taken 
as  establishing  a  rule  of  decision  for  other  cases  in  the  absence  of 
authority  to  the  contrary.  These  several  theories  may  now  be 
considered. 

§  29.  Limaties'  transactions  void. —  It  seems  a  natural  con- 
sequence of  lunacy  that  a  transaction  which  requires  mutual  assent 
cannot  be  effectually  made  by  a  lunatic ;  as  was  said  in  a  de- 
cision of  the  Supreme  Court  of  the  United  States:  "  The  funda- 
mental idea  of  a  contract  is  that  it  requires  the  assent  of  two 
minds ;  but  a  lunatic  or  a  person  ?ion  compos  mentis  has  nothing 
which  the  law  recognizes  as  a  mind."  ^^  Accordingly  it  was  held 
in  early  English  cases  that  a  lunatic  could  not  execute  a  deed,^^ 
nor  a  bond,^  nor  indorse  a  bill  of  exchange. ^^  And  so  it  was  held 
that  a  family  settlement  made  by  a  lunatic  ought  to  be  set  aside, 
although  it  was  reasonable  and  for  the  convenience  of  the  family."' 
In  accordance  with  this  view  it  is  held  in  many  cases,  especially 
those  of  not  very  recent  times,  that  a  lunatic's  contract^^  or  deed^* 

"Dexter    v.    Hall,    15    Wall.    9,   21  07  Fed.  Eep.  39f) ;  Thompson  v.  New 

L.  ed.  73.  England    Co.,    110  Ala.   400,    18   So. 

"Yates   !'.   Boen,   2    Strange,   1104.  315,  5.3  Am.  St.  Eep.  29;  Dougherty 

=°Faulder  r.  Silk,  3  Campb.  12G.  v.  Powe,   127   Ala.   577,   30   So.   524; 

"'  Alcock  V.  Alcock,  3  M.  &  Gr.  268.  Wilkins   r.  Wilkinson,   129  Ala.  279, 

'-  Clerk  r.   Clerk,  2  Vern.  323.  30  So.  578 ;  Van  Deusen  j .  Sweet,  51 

^  Edwards  r.  Davenport,  4  McCrary,  N.  Y.  378  ;  Sander  i .  Savage,  75  N.  Y, 

34;    Henry    r.    Fine,    23    Ark.    417;  App.    Div.    333     (but    see    Blinn    v. 

Caulkins     r.     Fry,     35     Conn.     170;  Scliwarz,    177    N.    Y.    2:;2,    69   X.   E. 

Eeinskopf  r.  Rogge,  37    Ind.    207;    At-  542);    Farley    v.    Parker,   6   Or.    105, 

well   V.    Jenkins,    163   Mass.    362,   40  25  Am.  Eep.  504;  Estate  of  Desilver, 

N.  E.  178,  28  L.  R.  A.  694,  47  Am.  5   Rawie,    111;    Rogers   r.   Walker,   6 

St.    Eep.    463;    Burke    v.    Allen,    29  Pa.   St.   371,  47  Am.  Dec.  470.     And 

N.  H.  106,  61  Am.  Dec.  642;  Berkley  see  Dexter  v.  Hall,  1.3  Wall.  9,  21  L. 

V.  Cannon,  4  Eioh.  L.  136;  Hunter  v.  ed.  73;   Jacks  r.  Estee,  139  Cal.  507, 

Tolbard,    47    W.   Va.    258,    34    S.    E.  73  Pac.  247;   Edwards  v.  Davenport, 

737;    Bursinger    v.    Bank    of    Water-  4  IMcCrary.  34;  Waller  r.  Julius,  68 

to\vn,  67  Wis.  75,  30  N.  W.  290,  58  Kan.    314,    74    Pac.    1.37:    Valpey    v. 

Am.  Rep.  848.     See  also  Chicago,  etc.,  Eea,  130  Mass.  384;  Brigham  v.  Fay- 

Ry.  p.  Lewis,  109  111.  120.  erweather,    144   Mass.    48,    10    N.   E. 

^*  German  Savings  Soc.  v.  Lashmutt,  735. 
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is  absolutely  void.  It  should  be  noticed,  however,  that  the  word 
"void"  is  used  with  very  different  meanings -by  judges  and  law 
writers  ;'■'  and  it  may  be  doubted  whether  most  of  the  courts  which 
have  said  that  the  acts  of  a  lunatic  are  void  would  'follow  that 
doctrine  to  its  logical  conclusion.  Thus :  If  the  contracts  of  a 
kmatic  are  void  they  cannot  be  'ratiified;  third  persons  may 
effectually  deny  the  title  of  an  insane  person's  grantee;  and  a 
sane  party  to  a  bargain  with  a  hmatic  may  repudiate  it  although 
the  lunatic  has  performed  on  his  side,  or  ds  ready 'to  perform. 
That  all  these  consequences  would  be  admitted 'by  courts  which 
speak  of  the  contracts  of  a  lunatic  as  void  is  at  least  not' clear. 

§  30.  innatics'  transactions  voidable. — According  to  the  view 
more  commonly  expressed,  a  lunatic's  transactions  are  voidable. 
An  analogy  with  infant's  contracts,  confessedly  inot  perfect,  in- 
asmuch as  an  infant  may  be,  in  fact,  mentally  competent,  whereas 
a  lunatic  generally,  at  least,  is  incompetent  in  fact  to  understand 
the  force  of  his  bargain,  has  been  followed  both  as  to  contracts^* 
and  deeds.^^ 


^^  See  BTinn  v.  Sohwarz,  177  N.  Y. 
252,  259,  69  N.  E.  542 ;  'State  v.  Eicli- 
mond,  26  N.  H.  232,  239;  Markby, 
lElements  on  , Law  (3d  ed.),  §§  274, 
651. 

"=  Wright  V.  Waller,  127  Ala.  557, 
29  So.  57,  .54  L.  R.  A.  440;  Coburn 
V.  Raymond,  76  Conn.  484,  100  Am. 
St.  Rep.  1000;  Orr  i'., Equitable  Mort- 
,gage  Co.,  107  Ga.  499,  33  S.  E.  708; 
Wooley  V.  Gaines,  114  Ga.  122,  39 
S.  E.  892,  88  Am.  St.  Rep.  22;  Joest 
V.  'Williams,  42  Ind.  565,  13  Am.  St. 
Rep.  377;  Mussclmajx  v.  Cravejis,  47 
Jnd.  .1;  Louisville,  etc.,  Ry.  Co.  v. 
Eerr,  135  Ind.  591,  35  N.  E.  556; 
Mansfield  v.  Watson,  .2  Iowa,  111; 
AUen  r.  Berryhill,  27  Iowa,  534,  1 
Am.  Rep.  309;  Van  Patten  v.  Reals, 
46  Iowa,  62;  Seaver  v.  Phelps,  11 
Pick.  304,  22  Am.  Dee.  372;  Car- 
ipenter  v.  -Rodgers,  61  Mich.  384,  28 
N.  W.  156,  1  Am.  St.  Rep.  595;  Ee 
Vries  v.  Crofoot,  148  Mich.  183,  111 
N.  W.  775;  .Broadwater  v.  Darne,  10 
3 


Mo.  277;  Jngraham  v.  Baldwin,  9 
N.  Y.  .45;  BiUsh  r.  Breinig,  113  Pa. 
St.  310,  6  Atl.-86,  57  Am.. Rep.  469. 

-"Luhrs  V.  Hancock,  181  U.  S.  567, 
574,  21  S.  Ct.  726,  44  L.  ed.  10O5 ; 
Wooley  !>.  Gaines,  114  Ga.  122,  39 
S.  E.  892,  88  Am.  St.  Rep.  22;  Scan- 
Ian  V.  Cobb,  85  111.  ,  296 ;  Nichol  v. 
Thomas,  53  Ind.  .42;  Freed  v.  BrowTi, 
.55  i Ind.  ,310;  Sch.uff  i'.  Eamsom,  79 
Ind.  458;  Boj'er  v.  Berriman,  123 
Ind.  451,  24  N.  E.  249;  Harrison  v. 
Otley,  101  Iowa,  652,. 70. N.  W.  724; 
Gri'bben  v.  Maxwell,  34  Kans.  8,  7 
Pac.  584 ;  Smith's  Committee '  v.  For- 
sythe,  2S  Ky.  L.  Rep.  1034,  90  S.  W. 
1075;  Hovey  v.  Hobson,  53  Me.  ,451, 
89  Am.  Dec.  705;  Allis  v.  Billings,  6 
Mete.  415,  39  Am.  Dec.  744;  Riley  v. 
Carter,  76  Md.  581,  25  Atl.  667,  19 
L.  E.  A.  489;  Arnold  D.  Richmond 
Iron  Works,  1  Gray,  434;  Gibson  v. 
Soper,  0  Gray,  .279,  66  Am.  Dec.  414; 
Howe  ■!-.  Howe,  99  Mass.  88,  98; 
Rogers,  l).  Blackwell,  49  Mich.  ,192,  13 
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§  31.  Voidable  against  bona  fide  purchaser. —  Though  a  lunatic's 
contracts  are  regarded  as  voidable  only,  they  naay  at  common  law, 
if  voidable  at  all,  be  avoided  against  a  purchaser  who  paid  value 
for  the  property  which  was  the  subject  of  the  lunatic's  bargain  and 
which  the  purchaser  bought  in  ignorance  of  the  original  owner's 
insanity  from  the  person  to  whom  the  lunatic  sold  it.^  This  rule 
has,  however,  been  changed  by  the  Sales  Act^^  which  makes  no 
exception  to  the  rule  that  a  bona  fide  purchaser  for  value  from 
one  who  has  a  voidable  title  acquires  a  good  title. 

§  32.  Ratification  and  disaffirmance. —  It  is  a  consequence  of  the 
voidable  character  of  a  lunatic's  contracts  that  they  may  be  rati- 
fied and  the  authorities  almost  uniformly  support  the  validity 
of  such  ratification.^''  Anj  conduct  on  the  part  of  the  lunatic 
who  has  regained  his  reason  which  clearly  indicates  assent  to  his 
previous  acts,  will  ratify  those  acts.^^  Such  conduct  will  amount 
to  ratification  in  spite  of  ignorance  of  the  right  to  avoid  the  trans- 


N.  W.  512  (sertible)  ;  Moran  v.  iloran, 
106  Mich.  8,  03  N.  w.  989,  58  Am. 
St.  Rep.  462;  Thorpe  v.  Hanscom,  64 
Minn.  201,  60  N.  W.  1;  Miller  v. 
Barber,  73  N.  J.  L.  38,  62  Atl.  276; 
Blinn  v.  Schwarz,  177  N.  Y.  252,  69 
N.  E.  542,  101  Am.  St.  Eep.  806; 
Riggan  v.  Green,  80  N.  C.  236,  30  Am. 
Rep.  77 ;  Elston  v.  Jasper,  45  Tex. 
409.  See  also  Hardy  c.  Dyas,  203 
III.  211,  67  X.  E.  852;  Sheehan  c. 
Allen,  67  Kans.  712,  74  Pac.  245. 

^»Hull  V.  Louth,  109  Ind.  315,  10 
X.  E.  270,  5S  Am.  Rep.  405;  Hovey 
!■.  Hohson,  53  ile.  451,  89  Am.  Dec. 
705;  Rogers  i\  Blackwell,  49  Mich. 
192,  13  N.  W.  512 ;  McKenzie  v.  Don- 
nell,  151  Mo.  431,  52  S.  W.  214; 
Dewey  v.  Allgire,  37  Neb.  6,  55  N.  W. 
276,  40  Am.  St.  Rep.  468;  Gingrich  «. 
Rogers,  69  Xeb.  527,  96  X.  W.  156. 
But  see  Ashcraft  i,-.  De  Armond,  44 
Iowa,  229;  Odom  v.  Riddick,  104 
N.  C.  515,  10  S.  E.  609,  7  L.  R.  A. 
118,  17  Am.  St.  Rep.  686,  where  it 
was  held  that  a  hona  fide  purchaser 
of  land  who  had  paid  full  value  for 
it  could  not  be  deprived  thereof  un- 
less  the   consideration   paid  was   re- 


stored. It  should  be  observed  that 
wherever  it  is  held  that  a  lunatic  can- 
not avoid  a  contract  made  by  him 
with  one  who  is  ignorant  of  his 
lunacy  and  who  pays  him  full  value 
as  consideration,  unless  the  original 
status  is  restored,  it  necessarily  fo!' 
lows  that  property  if  recoverable  from 
a  hona  fide  purchaser  can  be  recov- 
ered only  upon  the  same  conditions. 

"»  Sec.   24.     See  infra.   §   348. 

™ilatthews  v.  Baxter,  L.  R.  8  Ex. 
132;  Bald^A-yn  r.  Smith,  [190O]  1  Ch. 
588;  -I'ltna  L.  I.  Co.  v.  Sellers,  154 
Ind.  370,  56  X.  E.  97,  77  Am.  St. 
Rep.  481 ;  Arnold  )'.  Richmond  Works, 
1  Gray,  434;  Wolcott  v.  Conn.  L.  I. 
Co.,  137  Mich.  309;  Gingrich  l'. 
Rogers,  69  Xeb.  527,  96  N.  W.  156; 
Blinn  i\  Schwarz,  177  X^.  Y.  252,  69 
X.  E.  542,  101  Am.  St.  Rep.  806. 
And  see  cases  in  the  following  notes. 
But  see  Oakley  v.  Shelley,  129  Ala. 
407,  470,  29  So.  385. 

'"Barry  r.  St.  Joseph's  Hospital 
(Cal.),  48  Pac.  Eep.  68;  Strod- 
der  r.  Southern  Granite  Co.,  99  Ga. 
595,  27  S.  E.  174 ;  Beasley  r.  Beasley, 
180  111.  163,  54  N.  E.  187;  Louisville, 
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action  and  of  the  effect  of  the  subsequent  conduct  as  a  relin- 
quishment of  that  right.^^  Whether  a  mere  failure  to  disaffirm 
a  bargain  made  during  insanity  will  suffice  for  ratification  has 
not  been  as  much  discussed  as  the  corresponding  question  in  re- 
gard to  infants.  It  seems,  however,  that  if  the  limatic  on  re- 
covering his  reason  was  aware  of  the  bargain  which  he  had  made 
while  insane,  delay  without  more  would  preclude  him  from  dis- 
aiErming  the  transaction.^^  The  lunatic's  representatives  may 
ratify  after  his  death  a  contract  made  by  him.^*  Similarly  they 
may  disaffirm  the  bargain.^''  In  England  ratification  by  a  guard- 
ian has  been  upheld.^^  And  in  this  country  the  converse  propo- 
sition, that  the  guardian  of  a  lunatic  may  disaffirm  his  con- 
tracts, is  upheld.^^  It  has  been  held  in  IN'ebraska,  however,  that 
the  acts  of  a  lunatic  cannot  be  ratified  by  his  guardian  or  even 
by  the  court  having  jurisdiction  over  the  lunatic.^^  The  party 
with  whom  the  lunatic  dealt  cannot  avoid  the  contract  be- 
cause of  the  kmacy.^®    And  so  far  as  third  persons  are  concerned 


etc.,  Ry.  Co.  v.  Herr,  135  Ind.  591,  35 
N.  E.  556;  Whitcomb  v.  Hardy,  73 
Minn.  285,  76  N.  W.  29 ;  AUis  v.  Bill- 
ings, 6  Mete.  415,  39  Am.  Dec.  744; 
Arnold  v.  Richmond  Works,  1  Gray, 
434;  Gibson  v.  Western,  etc.,  E,.  B. 
Co.,  164  Pa.  St.  142,  30  Atl.  308,  44 
Am.  St.  Kep.  586. 

=^  Arnold  •  v.  Richmond  Works,  1 
Gray,  434.  But  see  Alabama,  etc., 
Ry.  V.  Jones,  73  Miss.  110,  19  So.  105, 
55  Am.  St.  Rep.  488. 

^  Cockrill  r.  Cockrill,  92  Fed.  Rep. 
811,  34  C.  C.  A.  254;  Barry  v.  St. 
Joseph's  Hospital  (Cal.),  48  Pac.  68; 
Strodder  v.  Southern  Granite  Co.,  99 
Ga.  595,  27  S.  E.  174;  Bunn  v. 
Postell,  107  Ga.  490,  33  S.  E.  707; 
Spicer  v.  Holbrook,  29  Ky.  L.  Rep. 
865,  96  S.  W.  571;  Morris  v.  Gt. 
Northern  Ry.  Co.,  67  Minn.  74,  69 
N.  W.  628.  See  also  Wright  v. 
Fisher,  65  Mich.  275,  284,  32  N.  W. 
605,  8  Am.  St.  Rep.  886. 

^Bunn  V.  Postell,  107  Ga.  490,  33 
S.  E.  707;  Bullard  v.  Moor,  158  Mass. 
418,  33  N.  E.  928. 

==  Langley  v.  Langley,  45  Ark,  392. 


397 ;  Orr  v.  Equitable  Mortgage  Co., 
107  Ga.  499,  33  S.  E.  708;  Downham  ' 
V.  Holloway,  158  Ind.  €26,  64  N.  E. 
82,  92  Am.  St.  Rep.  330. 

"BaldAvyn  v.  Smith,  [1900]  1  Ch. 
588. 

"Eldredge  v.  Palmer,  185  111.  018, 
57  X.  E.  770,  76  Am.  St.  Rep.  59; 
Hull  V.  Louth,  109  Ind.  315,  10  N.  E. 
270,  58  Am.  St.  Rep.  405;  Louisville, 
etc.,  Ry.  Co.  v.  Herr,  135  Ind.  591,  35 
N.  E.  556;  Alexander  v.  Haskins,  68 
Iowa,  73,  25  N.  W.  935;  Reason  v. 
Jones,  119  Mich.  672,  78  N.  W.  899. 

"'Gingrich  v.  Rogers,  69  Neb.  527, 
96  N.  W.  156.  See  also  Rannells  i;. 
Gerner,  80  Mo.  474. 

'"  Harmon  v.  Harmon,  51  Fed.  Rep. 
113;  Allen  v.  Berryhill,  27  Iowa,  534; 
Breckenridge  i:  Ormsby,  1  J.  J. 
Marsh.  236,  239,  19  Am.  Dec.  71; 
Atwell  r.  Jenkins,  163  Mass.  362,  40 
N.  E.  178,  28  L.  R.  A.  694,  47  Am. 
St.  Rep.  463.  Compare  Ashley  v.  Hol- 
man,  15  S.  C.  97,  where  the  court 
seemed  to  regard  any  liability  of  the 
other  party  to  be  gMO-si-contractual. 
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the  contract  before  it  has  been  avoided  is  valid.*''  Therefore,  a 
creditor  of  an  insane  person  cunnot  attack  a  transfer  of  property 
made  by  his  debtor  for  the  sole  reason  that  the  grantor  was  a  luna- 
tic at  the  time  of  the  transfer.*^  If  ii  contract  has  been  ratified  it 
is  obvioiTS  that  it  cannot  thereafter  be  avoided."^  It  has  been  held 
that  a  lunatic's  contracts  cannot  be  effectively  avoided  by  him 
•  while  insane/^  but  the  decisions  on  this  question  in  regard  to 
.infants  should  be  compared/* 

§  33.  Lunatic's  contracts  valid  in  some  cases. —  In  comparatively 
recent  times  courts  have  made  a  still  farther  departure  from  the 
view  that  a  lunatic's  contract  is  void  because  of  his  inability  to 
.  give  intelligent  assent.  In  the  leading  case  of  ilolton  v.  Cam- 
roux/^  the  rule  was  stated  "  The  modern  casts  show  that  when 
that  state  of  mind  was  unknown  to  the  other  contracting  party, 
and  no  advantage  was  taken  of  the  lunatic,  the  defense  cannot 
prevail,  especially  where  the  contract  is  not  merely  executory  but 
executed  in  the  whole  or  in  part  and  the  parties  cannot  be  restored 
altogether  to  their  original  positions."  *''  Tne  rule  thus  stated 
had,  at  the  time,  the  support  of  decisions  in  equity,*^  bnt  went 
beyond  what  had  been  previously  decided  by  courts  of  law.  The 
rule  is,  however,  in  line  with  the  ^•iew  now  generally  prevailing 
in  regard  to  mutual  assent  as  a  requirement  for  the  formation 
of  contracts.  According  to  the  modern  view  actual  mental  assent 
is  not  material  in  the  formation  of  contracts,  the  important  thing 
being  what  each  party  is  warranted  in  believing  from'  the  actions 
and  words  of  the  man  he  is  dealing  with.     Accordingly  if  one 

"Atwell  V.  Jenkins,  163  ^Mass.  3fi2,  general    assignment    made    by    their 

40  N.  E.  178,  28  L.  R.  A.  694,  47  Am.  debtor  for  the  benefit  of  his  creditors 

St.  Eep.   4f;3.     See,  however,  Waller  on  the  ground  that  he  was  insane. 

17.  Julius,  08  Ivans.  314,  74  Pac.  157,  '"-  Bunn  v.  Postell,  107  Ga.  490,  33 

where  it  was  held  that  one  in  posses-  S.  K.  707. 

eion    of   land   might    set   up   the   in-  "Louisville,  etc.,  Ey.   Co.   v.  Herr, 

■validity  of  a  deed  made  by  an  insane  135  Ind.  591,  35  N.  E.  556. 

,  owner,  in  view  of  the  iacts  that  no  "  See  supra,   §   16. 

consideration  was  paid  by  the  grantee  ■^  2  Ex.  487;   4  Ex.  17.     This  was 

and  he  knew  of  the  insanity.  an   action   brought   after   a  lunatic's 

<^  Brumbaugh  r.  Eichcreek,  127  Ind.  death  to  recover  back  premiums  paid 

240,  20  N.  B.  604,  22  Am.   St.  Eep.  by   him    for    an    annuity.      Eecovery 

.  649.      Compare    Eiley    r.    Carter,    76  was  not  allowed. 

Md.  581,  2o  Atl.  607,  19  L.  E.  A.  489,  '•  4  Ex.  17,  19. 

35  Am.   St.  Eep.   443,  where.it  was  *' Mell  v.  Morley,  9  Ves.  478. 
held   that   creditors    might   attack   a 
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dealing  with  a  lunatic  may  reasonably  suppose  he  is  sane  and 
makes  a  bargain  with  him  on  that  assumption,  there  is  no  theo- 
retical difficulty  in  the  lack  of  mutual  assent.     It  is,  however, 
for  reasons  of  justice,  necessary  that  the  lunatic  should  be  privi- 
leged to  avoid  the  contract  if  it  is  oppressive.     As  this  is  a  per- 
sonal privilege  it  may  well  be-  limited  to  cases  where  there  would  i 
be  hardship  otherwise.     It  is  so  limited  by  the  rule  of  ilolton  v. 
Oamroux,   for   if    a  lunatic  has   received   fair   consideration,    of 
which  he  has  had  the  benefit,  and  which  he  cannot  restore,  there 
is  no  hardship  in  treating  the  transaction  as  valid.     Accordingly^ 
the  rule  has  not  only  been  followed  in  England,*^  but  has  been 
much  extended.      In  Melton  v.   Camroux  the  court  confined  its- 
remarks  strictly  to  the  case  of  executed  contracts,  but  in  the  case- 
of  Imperial  Loan  Co.  v.  Stone*"  all  the  judges  state  without  limita- 
tion that  unless  the  mental  incapacity  was  known,  to  the   other; 
party  insanity   is   no   defense   to   an   action   on   a   contract ;    and 
Lord  Esher  says  expressly  "  whether  it  is  executory  or,  executed." 
But  one  of  the  three  judges  suggests  that  it  is  essential  that  the^ 
contract  shall  be  fair,  and  none  of  the  three  suggest  that  if  the- 
consideration  was  restored  the  lunatic  might  rescind  the  contract. 
Indeed  in  the  actual  case  the  lunatic  was  a  surety,  who  may  be  pre- 
sumed to  have  received  no  benefit  from  the  consideration.   Whetheri 
all  the  implications  of  this  decision  can  be  taken  as  settled  law  in 
England  may  be  questioned  in  view  of.  late  judicial  expressions- 
in  other  cases.^"    In  this  country,  the  weight  of  authority  certainly; 
supports  the  rule  quoted  above  from  Molton  v.  Camroux.'^     This^ 

''Matthews  -v.  Baxter,  L.  R.  8  Ex.  now  v.  Roach,  210  111.  304,  71  X.  E.' 

132;    Imperial    Loan    Co.    v.    Stone,  454;  Fay  v.  Biirditt,  81  Ind.  433,  42- 

[1892]   1  Q.  B.  599.  Am.  Rep.  142;   Copenrath  v.  Kienby, 

'^  [1S92]  1  Q.  B.  599.  83   Ind.   18;   Northwestern,  etc.,  Ins. 

'■' "  There  cannot  be  a  contract  by  a  Co.  v.  Blankenship,  94  Ind.  535,  544, 

lunatic,"     per     Cotton,     L.     J.,     Re  48    Am.    Rep.    185;    Behrens    v.    Mc- 

Rhodes,   44    Ch.    T).    94,    105    [1890].  Kenzie,    23    Iowa,   333,    92   Am.   Dec. 

"A  man,  while  of  unsound  mind,  en-  428;  Abbott  v.  Creal,  56  Iowa,  175,  9 

tered  into  a  contract  to  purchase  an  N.   W.   115;    Bokemper  v.   Hazen,   96' 

estate.     The  contract  was  accordingly  Iowa,  221,  fi4  N.  W.  773;  Swartwood' 

voidable,''  per  Byrne,  J.     Bald-wyn  v.  v.  Chance,  131  Iowa,  714,  109  N.  W. 

Smith,  [1900]   1  Ch.  588,  590.  297;  Gribben  v.  Maxwell,  34  Kans.  8, 

"Brodrib  v.  Erodrib,  56  Cal.  563;  7    Pac.    584;    Smith's    Committee    v. 

More  -v.  Calkins,  85  Cal.  177,  24  Pac.  Forsythe,    28   Ky.   L.   Rep.    1034,   90 ' 

729;    Strodder    v.    Southern    Granite  S.  W.  1075;  Flach  v.  Gottschalk  Co., 

Co.,  99  Ga.  595,  27  S.  E.  174;  Boll-  88  Md.  368,  41  All.  908,  42  L.  R.  A, 
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principle  applies  to  the  case  of  a  deed  made  by  a  lunatic.^^  So 
negotiable  paper  executed  by  a  hmatic  is  binding  in  the  hands  of 
an  innocent  holder  for  value,  if  the  lunatic  received  a  proper 
consideration  therefor.'^*  It  seems  generally  assumed  in  these 
cases  that  if  any  consideration  received  by  the  lunatic  can  be  and 
is  restored,  the  bargain  may  be  rescinded."*  It  follows,  therefore, 
that  contracts  still  wholly  executory  are  not  enforcible  against  a 
lunatic."^  And  probably  most  courts  in  this  country  would  agree 
with  the  Supreme  Court  of  Georgia  in  holding  that  the  mere 
fact  "  that  the  other  party  to  the  contract  was  ignorant  that  the 
person  with  whom  he  was  dealing  was  in  fact  insane,  and  that 
the  existence  of  such  insanity  could  not  have  been  discovered  by 
an  ordinarily  reasonable  and  prudent  person,  does  not  make  such 


745,  71  Am.  St.  Eep.  41S;  Shoultera 
t'.  Allen,  51  Mich.  529,  16  X.  \Y.  888; 
Schaps  I'.  Lelmer,  54  Jlinn.  208,  55 
N.  W.  911;  Morria  v.  Great  Northern 
Ey.  Co.,  67  Minn.  74,  69  X.  W.  02S; 
Matthiessen,  etc.  c.  McMahon's  Adm., 
38  N.  J.  L.  536;  ililler  v.  Barber,  73 
N.  J.  L.  38,  62  Atl.  276;  Young  t\ 
Stevens,  48  N.  H.  133,  2  Am.  Eep. 
202,  97  Am.  Dec.  592;  Mutual  Life 
Ins.  Co.  r.  Hunt,  79  N.  Y.  541;  Hos- 
ier i\  Beard,  54  Ohio  St.  308,  43  X.  E. 
1040,  35  L.  R.  A.  IGl,  56  Am.  St. 
Eep.  720;  Beals  r.  See,  10  Pa.  St. 
56,  49  Am.  Dec.  573;  Kneedler's  Ap- 
peal, 92  Pa.  St.  428;  Cooney  v.  Lin- 
coln, 21  E.  I.  240,  42  Atl.  867,  79 
Am.  St.  Eep.  709 ;  Sims  v.  McLure,  8 
Eich.  Eq.  2S6,  70  Am.  Dec.  196. 

"^Eonan  v.  Bluhm,  173  111.  277,  50 
K.  E.  694;  Eldredge  v.  Palmer,  1S5 
in.  618,  57  N.  E.  770,  76  Am.  St. 
Eep.  59;  Thrash  v.  Starbuck,  145 
Ind.  673,  44  N.  E.  543;  Ashcraft  v. 
De  Armond,  44  Iowa,  229;  Harrison 
v:  Otley,  101  Iowa,  652,  70  N.  W. 
724;  ityers  r.  Knabe,  51  Kans.  720, 
33  Pae.  602 ;  Rusk  v.  Fenton,  14  Bush, 
490,  29  Am.  Eep.  413;  Smith's  Com- 
mittee V.  Forsythe,  28  Ky.  L.  Eep. 
1034,  90  S.  W.  1075;  McKenzie  p. 
Donnell,  151  Mo.  431,  52  S.  W.  214; 
Yauger  v.  Skinner,  14  N.  J.  Eq.  389; 


Eiggan  v.  Green,  80  X.  C.  236,  30 
Am.  Eep.  77.  Contra,  Nicliol  v. 
Thomas,  53  Ind.  42;  Hovey  u.  Hobson, 
53  Me.  451,  55  Me.  256,  275,  89  Am. 
Dec.  705;  Bates  v.  Hyman  (Miss.), 
28  So.  567;  Dewey  v.  Allgire,  37 
Neb.  6,  55  X.  W.  276,  40  Am.  St. 
Eep.  468 ;  \Yager  ):.  Wagoner,  53  Sah. 
511,  73  X.  \Y.  037;  Smith  i\  Eyan, 
191  X.  Y.  452,  84  N.  E.  402;  Gil- 
gallon  V.  Bishop,  46  X.  Y'.  App.  Div. 
350;  Crawford  r.  Scovell,  94  Pa.  St. 
48,  39  Am.  Eep.  766. 

°^  Lancaster  Bank  r.  Moore,  78  Pa. 
St.  407,  21  Am.  Eep.  24;  Snyder  v. 
Laubach  (S.  C.  Pa.),  7  \Y.  N.  C. 
464,  9  C.  L.  J.  496.  Contra.  Hosier 
V.  Beard,  54  Ohio  St.  308,  43  X.  E. 
1040,  35  L.  E.  A.  161,  56  Am.  St. 
Eep.  720,  but  is  not  binding  if  he 
did  not;  ^TeClain  v.  Davis,  77  Ind. 
419;  Moore  v.  Hershey,  90  Pa.  St. 
196;  Wirebach  r.  Bank,  97  Pa.  St. 
543,  39  Am.  Eep.  821. 

"So  held  in  Wooley  v.  Gaines,  114 
Ga.  122,  39  S.  E.  892,  88  Am.  St.  Eep. 
22. 

"'^Baldwyn  v.  Smith,  [1900]  1  Ch. 
588;  Corbit  P.  Smith,  7  Iowa,  60,  71 
Am.  Dec.  431;  Y'nung  p.  Stevens,  48 
X.  H.  133,  2  Am.  Eep.  202,  97  Am. 
Dec.  592. 
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a  contract  valid  and  binding."  °^  The  fact  that  the  consider- 
ation has  been  spent  and, that  the  lunatic  without  fault  is  un- 
able to  restore  it  does  not  seem  to  be  material  if  he  cannot  do 
so,  for  whatever  cause,  the  contract  is  binding.®^  The  require- 
ment of  restoration  of  the  consideration  as  a  condition  of  rescission 
is  not  universal.  Of  course  jurisdictions  which  hold  the  contract 
of  a  lunatic  is  void  cannot  enforce  such  a  condition,  and  accord- 
ingly some  of  the  older  decisions  hold  that  restoration  of  the  con- 
sideration is  unnecessary.^*  Even  though  the  consideration  for  a 
lunatic's  promise  does  not  inure  to  his  benefit  as  has  been  seen, 
the  transaction  has  none  the  less  been  held  binding  in  England^* 
and  the  English  decision  finds  support  in  this  country,®"  but  the 
contrary  has  been  held  in  Indiana,  even  though  the  contract  was 
a  fair  one.''^  Where  the  insanity  was  known  to  the  person  dealing 
with  the  lunatic,  an  ofEer  to  restore  the  consideration  is  not  re- 
quired as  a  condition  precedent  to  rescission,®^  and  the  same  result 
has  been  reached  where  the  bargain  was  an  unfair  one.®^ 


'°Orr  V.  Equitable  Mortgage  Co., 
107  Ga.  499,  33  S.  E.  708.  See  also 
Jacks  V.  Estee,  139  Cal.  507,  73  Pac. 
247;  Woolley  v.  Gaines,  114  Ga.  122, 
39  S.  E.  892,  88  Am.  St.  Eep.  22; 
Hull  c.  Louth,  109  Ind.  315,  10  N.  E. 
270,  58  Am.  Kep.  405. 

"Scanlan  v.  Cobb,  85  111.  296; 
Burnham  v.  Kidwell,  113  111.  425; 
Young  V.  Stevens,  48  N.  H.  133,  2 
Am.  Eep.  202,  97  Am.  Dec.  592; 
Matthiessen  v.  McMahon's  Adm.,  38 
N.  J.  L.  53G;  Yauger  v.  Skinner,  14 
N.  J.  Eq.  389;  Mutual  L.  I.  Co.  v. 
Hunt,  79  N.  Y.  541 ;  Eiggan  v.  Green, 
80  N.  C.  236,  30  Am.  Rep.  77;  Lan- 
caster Bank  v.  Moore,  78  Pa.  St.  407, 
21  Am.  Rep.  24;  Sims  i;.  McLure,  8 
Rich.  Eq.  {S.  C.)  286,  70  Am.  Dec. 
196.  See,  however,  Strodder  v.  South- 
em  Granite  Co.,  99  Ga.  595,  27  S.  E. 
174;  Hale  v.  Kobbert,  109  Iowa,  128, 
130,  80  N.  W.  308. 


''  Breckenridge  f.  Ormsby,  1  J.  J. 
Marsh.  236,  245,  19  Am.  Dec.  71; 
Hovey  v.  Hobson,  53  Me.  451,  89  Am. 
Dec.  705;  Gibson  v.  Soper,  6  Gray, 
279,  66  Am.  Dec.  414;  Flanders  v. 
Davis,  19  N.  H.  139. 

™  Imperial  Loan  Co.  v.  Stone, 
[1892]   1  Q.  B.  599. 

"Abbott  V.  Creal,  56  Iowa,  175,  9 
N.  W.  115;  Blount  v.  Spratt,  113  Mo. 
48,  20  S.  W.  967;  Bank  v.  Sneed,  97 
Tenn.  120,  36  S.  W.  716,  56  Am.  St. 
Rep.  788. 

"  Northwestern,  etc.,  Ins.  Co.  v. 
Blankenship,  94  Ind.  535,  48  Am.  Eep. 
185;  Physio-Medical  College  v.  Wil- 
kinson, 108  Ind.  314,  9  N.  E.  167.       ' 

"^  Imperial  Loan  Co.  v.  Stone, 
[1892]  1  Q.  B.  599;  Allore  c.  Jewell, 
94  U.  S.  506,  24  L.  ed.  260 ;  Harding 
V.  Wheaton,  2  Mason  (U.  S.),  378; 
Henry  v.  Fine,  23  Ark.  417;  Ronan 
V.  Bluhn,  173  111.  277,  50  N.  E.  694; 


"^Hale  V.  Kobbert,  109  Iowa,  128, 
80  N.  W.  308;  Clark  v.  Lopez,  75 
Miss.  932,  23  So.  648,  957 ;  Halley  v. 


Troester,  72  Mo.  73 ;  Sims  v.  MoLure, 
8  Rich.  Eq.  (S.  C.)  286,  70  Am.  Dec. 
196. 
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§  34.  Necessaries. —  For  the  same  reason  as  in  the  case  of 
infants,  lunatics  are  liable  for  necessaries  furnished  them.®*  As 
pointed  out,®^- under  the  heading  of  infancy,  this  liability  should, 
be  regarded  as  ^uasi-contractual' rather  than  contractual.'"''  Hence 
it  is  not  necessary  for  the  existence  of  the  liability  that  any  ex- 
jDress  contract  be  made,  as  is  shown  by  the  fact,  that  even  though 
a  lunatic  is  under  guardianship  and,  consequently,  totally  inca- 
pable of  contracting,  he  can,  nevertheless,  bind  himself  for  neces- 
saries if  not  furnished  with  them  by  his  guardian.®^  As  in  the 
case  of  infants  also  a  lunatic's  liability  is  measured  not  by  the 
promises  he  may  hare  made  but  by  the  value  of  the  necessaries 
furnished  him.'^*  As  to  what  constitutes  necessaries,  the  same 
principles  that  have  been  discussed  previously  in  case  of  infants 
are  applicable.  In  the  case  of  a  lunatic  medical  services,  including 
aursing.  and  other  protection  usual  for  insane  persons,  may  be 


Hardy  r.  Dyas,  203  111.  211,  07  X.  E. 
852;  Thrash  r,  Starbuck,  145  Ind. 
C73,  44  N.  E.  543)  Sheelian  r.  Allen, 
67  Kans.  712,  74  Pac.  245;  Waller  r. 
Julius,  68  Kans.  314,  74  Pac.  157,  35 
L.  E.  A.  ICl;  Rhoades  v.  Fuller,  139 
Mo.  179,  40  S.  W.  7i;0;  Creekmore  v. 
Baxter,  1-21  N.  C.  31,  27  S.  E.  994; 
Hosier  v.  Beard,  54  Ohio  St.  398,  43 
N.  E.  1040,  56  Am.  St.  Rep.  720; 
Crawford  i.  Scovell,  94  Pa.  St.  48,  39 
Am.  Rep.  70(1;  Lincoln  v.  Buck- 
master,  32  Vt.  652. 

"Baxter  v.  Portsmouth,  5  B.  &  C. 
170;  Ex  parte  Northington,  37  Ala. 
496,  79  Am.  Dec.  07;  Borum  r.  Bell, 
132  Ala.  85,  31  So.  454;  Henry  v. 
Fine,  23  Ark.  417;  Ratliff  r.  Baltzcr'a 
Adm  (Idaho),  89  Pac.  71,  Sawyer 
i;.  Lufkin,  50  :Me.  308;  Kendall 
V.  May,  10  Allen,  59;  Gross  v. 
Jones,  89  Miss.  44,  42  So.  802; 
Reando  v.  Misplay^  90  Mo.  251,  2 
S.  W.  405,  59  Am.  Rep.  13;  Seeva  i: 
True,  5S  X.  H.  027;  Van  Horn  v. 
Hann,  39  N.  J.  L.  207;  Waldron  v. 
Davis,  70  N.  J.  L.  788.  58-  Atl.  293. 
66     L.    R.    A.    591;    Richardson     v. 


Strong,  13  Ired.  L.  106,  55  Am.  Dec. 
430;  Surles  v.  Pipkin,  09  N.  C.  513; 
Kneedler's  Aiip.,  92  Pa.  St.  428; 
Blaisdell  r.  Holmes,  48  Vt.  492. 

''■•  See  supra,   §  21.' 

•'Re  Rhodes,  44  Cli.  D.  94;  Henry 
r.  Fine,  23  Ark.  417,  418;  Sceva  v. 
True,  53  N.  H.  627.'  Iti  Re  Rhodes, 
at  p.  107,  Lindley^  L.  J.,  deprecated 
"  The  unfortunate  terminology  of  our 
law,  owing  to  which  the  expression 
'  implied  contract '  has  been  used  to 
denote  not  only  a.  genuine  contract 
established  by  inference,  but  also  an. 
obligation  which  does  not  arise  from 
any  real  contract,  but  which  can  be 
enforced  as  if  it  had  a  contractual 
origin.  Obligations  of  this  class  are 
called  by  civilians  ohligationes  quasi 
ex  contractu." 

"Creagh  r.  Tunstall,  98  Ala.  249, 
12  So.  713;  Sawyer  v.  Lufkin,  56  Jle. 
308;  Darby  !;.  Cabanne,  1  Mo.  App. 
126;  Stannard  r.  Burns,  63  Vt.  244, 
22  Atl.  460;  Maughan  r.  Burns,  64 
Vt.  316,  23  Atl.  583. 

"Surles  V.  Pipkin,  69  N.  C.  513. 
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necessary.^®    Necessaries  furnished  to  the  wife  of  the  lunatic  are 
also  a  necessary  expense  for  which  he  may  be  held  liable.™ 

§  35.  "What  constitutes;  insanity. —  In  the  early  decisions  little 
distinction  is  made  between  different  kinds  of  lunatics  or  different 
kinds  of  insanity.  It  was  indeed  recognized  from  early  times  that, 
a  lunatic  might  enjoy  lucid  intervals  and  contracts  made  during, 
such  intervals  have  been  regarded  as  good.^^  This  rule,  of  course, 
still  prevails.'^  In  modern  times  it  has,  however,  been, recognized, 
that  a  person  may  be  insane  for  some  purposes  and  yet  be  perfectly 
able  to  reason  upon  other  matters.  The  question,  however,  should 
and,  according  to  the  great  weight  of  modem  authority,  does- 
depend  upon  whether  the  alleged  lunatic  had  sufficient  reason  to 
enable  him  to  understand-  the  nature  and  effect  of  the  act  in 
dispute.'^^  It  is  not  necessary,  however,  that  a  person  should  have 
average  mental  capacity  in  order  to  make  a  valid  bargain.  Mere 
weakness  of  mind  or  a  condition  approaching  imbecility  is  not 
sufficient  to  constitute  what  the  law  regards  as  insanity.^*  Such 
condition,  however,  is  highly  important,  for  frequently  advantage 
is.  taken  by  designing  persons  of  those  in  this  way  partially  dis- 

"  Richardson  v.  Strong,  13  Ired.  L.  III.    269;    Raymond    v.    Wathen,    142. 

106,  55  Am.  Dec.  430.  Ind.   367,   41    N.  E.   815;    Ehvood   r. 

"Drew  V.  Nunn,  4  Q.  B.  D.   661,;  O'Brien,  105  Iowa,  239,  74  N.  W.  740; 

Pearl   v.    McDowell,    3    J.   J.   Marsh.  Swartwood  i'.  Chance,  131  Iowa,  714, 

659,     20    Am.,    Dec.     199;     Shaw     v.  109  N.  W.  297;  Meigs  v.  Dexter,  172 

Tliompson,  16  Pick.  198,  26  Am.  Dec.  Mass.  217,  52  N.  E.  75 ;   Chadwell  v. 

655;  Stuckey  v.  Mathes,  24  Hun,  461.  Reed,    198   Mo.   359,   95    S.   W.   227; 

"Beverley's  Case,  4  Co.  Rep.  123b;  Dewey  v.  Allgire,  37  Neb.  610,  40  Am. 

Hall  V.  Warren,  9  Ves.  605..  St.  Rep.  468;  Dennett  v.  Dennett,  44 

"Critchfield  v.  Easterday,  26  App.  N.   H.   531,   84   Am.   Dec.   97;    Sbar- 

D.  C.  89;  Lilly  v.  Waggoner,  27  111.  bero   v.  Miller    (^^.   J.   Eq.),   65  Atl. 

395;    Jones'   Admr.   v.  Perkins,  5   B.  472;  Aldrich  v.  Bailey,  132  N.  y.  85. 

Mon.      (Ky.)      222;     Richardson     v.  30  N.  E.  264;   Sprinkle  !;.  Wellborn, 

Smart,  ,152  Mo.  623,  54  S.  W.  542,  75  140  N.  C.  163,  HI  Am.  St.  Rep.  827 ; 

Am.  St.  Rep.  488;  Gingrinh  v.  Rogers,  Buckey  i,-.  Buckey,  38  W.  Va.  168,  18 

69,  Neb.  527,  96  N.  W.  156;  Wright  S.   E.   383. 

V.   Market   Bank    (Tenn.    Cli.    App.),  "  Soberanes.  v.   Soberanes,   106  Cal. 

60  S.  W.  623 ;  McPeck  v.  Graham,  56  1,  39  Pac.  39,  527 ;  Harrison  v.  Otley, 

W.  Va.  200,  49.  S.  E.  125-.  101    Iowa,   652,    70   N.   W.   724;    En- 

"Baldwyn  f.  Smith,   [1900]    1   Ch.  twistle   v.  Meikle,   180   111.   9,  21,  54 

588;   Parker  v.  Marco,  76  Fed.  Rep.  N.  E.  217;  MuUoy  u.  Ingalls,  4  Neb. 

510;   Pike  v.   Pike,   104  Ala.   642,  16  115;  Ducker  v.  Whitson,  112  N.  C.  44, 

So.  689;  More  v.  Calkins,  85  Cal.  177,  16  S.  E.  854. 
24  Pac.  729;   Searle  v.  Galbraith,  73 
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qualified  to  protect  themselves,  and  evidence  of  v^eakness  of  mind, 
together  with  other  circumstances,  may  be  important  in  estab- 
lishing that  a  bargain  is  voidable  for  fraud  or  undue  influence, 
although  it  fails  to  establish  insanity.  If  insanity  is  established 
the  burden  is  upon  one  who  claims  that  a  transaction  took  place 
during  a  lucid  interval  to  show  sufficient  capacity  at  the  time  in 
question,^''  but  this  rule  has  been  denied  if  the  insanity  is  only 
occasional  and  intermittent."^ 

§  3  6.  During  guardianship  lunatics'  bargains  are  void. —  In  the 
discussion  thus  far  it  has  been  assumed  that  the  lunatic  was  not 
under  guardianship.  When  a  guardian  is  appointed  he  thereupon 
becomes  vested  with  the  control  of  the  property  of  his  ward,  and 
he  alone  is  capable  of  transferring  it."  It  may  also  be  assumed 
that  all  contracts  of  a  lunatic  made  during  guardianship  would 
be  held  void.  The  guardian  represents  the  lunatic  for  the  purpose 
of  all  business  transactions.  So  far  is  this  doctrine  carried  that 
even  though  the  lunatic  has  a  lucid  interval  or  regains  his  reason 
while  the  guardianship  still  exists  a  transaction  with  him  is 
void.'^*  The  contrary  has,  however,  been  held  where  the  lunatic 
had  regained  his  reason  and  the  guardianship  had  been  allowed 
to  fall  into  disuse  although  not  legally  terminated.''^  Stress  is 
laid  in  many  of  the  cases  upon  whether  the  lunatic  has  been  so 
found  by  inquisition.  If  so  found  there  are  statements  in  the 
books  that  his  transactions  are  void.  The  truth  seems  to  be, 
however,  that  the  finding  merely  establishes  the  fact  of  insanity, 
and  the  legal  effect  of  the  transaction  is  the  same  as  it  would  be 
in   any   case   of   proved   insanity.      It    is   the    appointment    of   a 

">  Rogers     v.     Rogers      (Del.),     66  r.  Jones,  116  X.  Y.  67,  22  N.  e.  446, 

Atl.    374;    Richardson    r.    Smart,    152  5  L.  R.  A.  632,  15  Am.  St.  Rep.  3S6; 

Mo.   023,  54   S.   W.   542,  75  Am.   St.  Sander  r.  Savage,  75  N.  Y.  App.  Div. 

Rep.  488 ;  Gingrich  v.  Rogers,  69  Neb.  333. 

527,  06  N.  w.  156;  Fisliburne  r,  Fer-  "  i?e    Walker,    [1905]     1    Ch.    160; 

guson,  84  Va.  87,  4  S.  E.  575.           '  Gingrich   r.   Rogers,  69   Neb.   527,  96 

"ilcPeck    r.    Graham,    56    W.    Va.  N.  W.   156;   Carter   i:  Beckwith    128 

200,  49  S.  E.  125.  X    y.  312,  28  N.  E.  582;   Sander  p. 

"Re    Walker,    [1905]    1    Ch.    160;  Savage,  75  N.  Y.  App.  Div.  333. 

Cockrill  v.  Cockrill,  92  Fed.  Rep.  811,  "Thorpe  v.  Hanscom,  64  Minn.  201, 

34  C,  C.  A.  254;  McKenzie  v.  Donnell,  66  N.  W.  1;   Blaisdell  r.  Holmes    48 

151  Mo.  431,  52  S.  W.  214;   Hughes  Vt.  492. 
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guardian  which  works  the  change  in  the  legal  power  of  a  lunatic 
to  act  for  himself.^" 

§  37.  Drunkenness  —  When  it  incapacitates. —  It  is  not  every 
degree  of  intoxication  that  renders  a  person  incapable  in  a  legal 
sense.  In  order  to  make  out  incapacity  it  is  necessary  to  prove 
that  a  man  was  so  far  intoxicated  as  to  be  incapable  in  fact  of 
understanding  the  nature  of  the  transaction  in  which  he 
€ngaged.^^ 

§  38.  Drunkards'  bargains  voidable. —  If  intoxication  is  so 
extreme  as  to  produce  legal  incapacity,  the  effect  is  generally  held 
to  be  the  same  as  that  of  insanity;  consequently,  a  contract  or 
sale  made  under  such  circumstances  is  voidable.^^  In  some  juris- 
dictions where  insanity  is  said  to  make  a  lunatic's  transactions 
void,  extreme  intoxication  is  also  said  to  make  bargains  void  and 


'"Wolcott  V.  Conn.  Life  Ins.  Co., 
137  Mich.  309.  In  Hughes  v.  Jones, 
116  y.  Y.  67,  22  X.  E.  446,  5  L.  R.  A. 
632,  15  Am.  St.  Rep.  386,  the  rule  is 
stated  that  before  office  found  though 
within  the  period  during  which  the 
lunatic  is  declared  by  the  finding  to 
have  been  insane,  the  evidence  of  in- 
capacity is  only  presumptive  and  may 
be  overthrown  by  satisfactory  evi- 
dence of  sanity,  but  "  the  presump- 
tion whether  conclusive  or  prima 
facie  extends  to  all  the  world,  and 
includes  all  persons  whether  they 
have  notice  of  the  inquisition  or  not." 
By  statute  in  New  York  after  in- 
quisition and  confirmation  a  lunatic's 
contracts  are  void.  2  Rev.  St.  (6th 
<d.),  p.  1094;  O'Reilly  v.  Sweeney,  54 
N.  Y.  Misc.  Rep.  408,  105  N.  Y. 
Suppl.   1033. 

"Hawkins  v.  Bone,  4  F.  &  F.  311; 
Conley  V.  Nailor,  118  U.  S.  127,  6 
S.  Ct.  1001,  30  L.  ed.  112;  Taylor  v. 
Purcell,  60  Ark.  606,  31  S.  W.  567; 
Cook  V.  Bagnell  Timber  Co.,  78  Ark. 
47,  94  S.  W.  695 ;  Caulkins  !:.  Fry,  35 
Conn.  170;  Bates  v.  Ball,  72  111.  108; 
Shackelton  v.  Sebree,  86  111.  616; 
Watson  V.  Doyle,  130  111.  415,  22 
N.  E.  613;   Ryan  v.   Schutt,   135  111. 


App.  554;  Kuhlman  v.  Wieben,  129 
Iowa,  18S,  105  X.  W.  445;  Wright  v. 
Fisher,  65  Mich.  275,  32  N.  W.  605,  8 
Am.  St.  Rep.  886;  Johns  v.  Fritchey, 
39  Md.  258;  Rogers  v.  Warren,  75 
Mo.  App.  271;  Spoonheim  v.  Spoon- 
heira,  14  N.  Dak.  380,  104  N.  W.  845; 
French  v.  French,  8  Ohio,  214,  31 
Am.  Dec.  441;  Bush  v.  Breinig,  113 
Fa.  St.  310,  0  Atl.  86,  57  Am.  Rep. 
409;  Reynolds  v.  Dechaums,  24  Tex. 
174,  70  Am.  Dec.  101;  Houston,  etc., 
R.  R.  Co.  V.  Tierney,  72  Tex.  312,  12 
S.  W.  580 ;  Loftus  r.  Jlaloney,  89  Va. 
570,  10  S.  E.  749;  Bursinger  v.  Bank, 
67  Wis.  75,  30  X.  W.  290,  58  Am. 
Rep.  848.  Tlie  rule  was  applied  with 
considerable  strictness  in  Caulkins  v. 
Fry,  35  Conn.  170,  and  Johns  v. 
Fritchey,  39  Md.  258.  In  the  former 
ease  the  court  held  that  if  the  drunk- 
ard could  remember  the  following 
morning  what  he  had  done,  he  was 
not  so  far  intoxicated  as  to  be  legally 
incapacitated. 

»=  Gore  V.  Gibson,  13  M.  &  W.  623 
Matthews  v.  Baxter,  L.  R.  8  Ex.  132 
Phelan     v.     Gardner,    43     Cal.     306 
Caulkins  v.  Frj',  35  Conn.  170;  Cum- 
mings  V.  Henry,   10  Ind.  109;   Mans- 
field V.  Watson,  2  Iowa,   111;  Johns 
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for  the  same  reason,  namely  —  lack  of  mutual  assent.®^  But  in. 
Alabama  the  court  makes  a  distinction  between  intoxication  and 
insanity,  holding  that  the  former  cannot  render  a  bargain  void.^* 
Although  going  beyond  the  statements  of  most  courts,  the  doctrine 
enunciated  in  Xew  Jersey  is  sustained,  it  is  submitted,  by  sound 
reason:  "Drunkenness  may  be  insanity,  but  it  is  voluntary.  It. 
is  no  excuse  from  the  consequences  of  crime;  why  should  it  be 
against  those  of  acts  affecting  property  %  Sound  policy  requires 
that  it  should  not,  unless  brought  about  l)y  the  other  party,  or 
unless  it  was  so  total  as  to  be  palpable  evidence  of  fraud  in  the 
person  entering  into  a  contract  with  one  so  intoxicated."  ^^  If 
an  intoxicated  person  is  able  to  appear  to  give  intelligent  assent 
he  should  not  be  allowed  to  set  up  his  own  misconduct  to  defeat 
one  who  has  been  deceived  in  dealing  with  him.  Doubtless  the 
reason  why  such  a  rule  is  not  more  generally  expressed  in  the 
books  is  because  cases  in  fact  can  rarely  arise  where  one  dealing- 
with  an  intoxicated  person  is  unaware  of  the  fact.  Insane  per- 
sons frequently  appear  to  be  sane,  bat  persons  so  far  intoxicated 
as  to  have  lost  their  intelligence  must  almost  invariably  give 
indication  of  their  condition  to  any  one  dealing  with  them.  If,, 
however,  we  suppose  the  case  of  an  oiler  signed  in  extreme  intoxi- 
cation and  sent  to  some  one  at  a  distance,  it  is  submitted  that  if 

V.    Fritcliev,    39    ]Mil.    258;     Foss     r.  sanity    and    idiocy,    drunl:enness   does. 

Hildrfth,   10  Allen,   70;    Carpenter   c.  not    create    such    legal    incapacity    as- 

Rodgers,  01  Mich.  384,  2S  N.  ^V.  156,  -will    alone   render   a   contract   wholly 

1     Am.     St.     Eep.     .59.5;     Xewell     r.  void.      Though    it    may    fvirnish    the 

Fisher,    11    Sm.    &    il.    431,    49    Am.  party    suffering    from    it    ground    for 

Dec.    66;    Broadwater    i.    Darne^    10  rescission,    yet    being    voidable    only,. 

Mo.   277 ;    Van  Wyelc   z.  Brasher,   81  the    contract    may    be    affirmed     and 

N.  y.  260;  Baird  v.  Howard,  51  Ohio  made  binding  by  him  after  he  becomes 

St.  57,  36  N.  E.  732,  22  L.  R.  A.  840,  sober."     As     expressed     in     a     recent. 

46  Am.  St.  Rep.  5.50;  Bush  r.  Breinig,  Illinois  decision  the  drunkenness  must 

113  Pa.  St.  310,  0  All.  80.  have   been   such   as   to   drown   reason^ 

'"Taylor    r.    Purcell,    60    Ark.    006,  memory,    and    judgment,    and   to    im- 

31   S.  W.  507  ;   Shackelton   x.   Sebree,  pair  the  mental  faculties  to  such  an 

86    111.    610;     Berkley    c.    Cannon,    4  extent    as    to    render    tlie    party    non 

Rich.   L.   136;   Hunter   v.  Tolbard,   47  compos    mentis    for    the    time    being. 

W.  Va.  25.S.  34  S.  E.  737.  ilartin     v.    Harsh,    231    111.    384.    83 

"Oaldey   v.    Shelley.    120   Ala.   467,  X.  E.   104,  13  L.  R.  A.    (X.  S.)    1000. 
29  Sn.  385.    The  court  said  at  p.  470:  '''Burroughs    r.   Richman,    I    C4reen 

"Unlike   general    and   permanent   in-  (X.  J.  L.),  233,  238,23  Am.  Dec.  717. 
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accepted  and  certainly  if  acted  on,  the  intoxicated  person  should 
be  bound.^" 

§  39.  Effects  of  drunkards'  bargains. —  If  a  bargain  is  voidable 
on  the  ground  of  intoxication,  the  same  consequences  follow  as  in 
the  case  of  a  bargain  voidable  for  insanity.  The  transaction  may, 
therefore,  be  ratified.^^  What  constitutes  ratification  gives  rise 
to  the  same  question  as  in  the  case  of  insanity,  and,  therefore,  a 
failure  to  disaffirm  the  transaction  within  a  reasonable  time  after 
:  becoming  sober  will,  unless  the  drunkard  remains  ignorant  of 
what  he  did  when  intoxicated,  amount  to  a  ratification.*^  If 
.goods  are  bought  when  drunk  and  kept  when  sober,  the  buyer 
must  pay  the  price.  The  same  reasons. that  require  return  of  con- 
sideration as  a  condition  precedent  to  the  avoidance  of  a  lunatic's 
bargain  apply  with-  even  greater  force  to  the  case  of  an  intoxicated 
person,*®  and  if  the  consideration  is  not  restored  the  drunkard  may 
be  sued  for  it.^"  Even  though  the  drunkard  should  have  spent  or 
wasted  the  consideration  while  intoxicated,  the  rule  should  not  be 
relaxed  unless  the  person  dealing  with  the  drunliard  knowingly 
took  fraudulent  advantage  of  his  condition.''-' 

§  40.  Bona  £de  purchasers. — As  the  lack  of  intelligence  of  an 

intoxicated  person  is  his  own  fault,  his  privilege  of  avoiding  a  bar- 

.  gain  made  while  intoxicated  should  not  enable  him  to  regain  prop- 

"  See   Youn   v.    Lament,   56    Minn.  478 ;     Spoonheim    v.    Spoonheim,     14 

216,  57  N.  W.  478.  K.   Dak.   380,    104   N.   W.   845;    Bush 

"Matthews  v.  Baxter,  L.  R.  8  Ex.  !).   Breinig,    113   Pa.    St.   310,   316,   6 

132;    Johnson   r.   Harmon,   94   U.   S.  Atl.    86,    57    Am.   Kep.    469;    Fowler 

371,  24  L.  ed.  271;  Oakley  v.  Shelley,  v.    Meadow    Brook    Co.,    208    Pa.    St. 

129  Ala.  467,  29  So.  385;   Strickland  473,  57  Atl.   959;   Williams   i".  Inab- 

V.  ParUn  &  Orendorf  Co.,  118  Ga.  213,  net,  1  Bailey,  343;  Smith  v.  William- 

44  S.  E.  997;   Ilawley  v.  Howell,  60  son,     8     Utah,     219,     30     Pac.     753. 

Iowa,  79,  14  N.'W.  199;  Carpenter  r.  Confra,  Eeinskopf  v.  Rogge,   37   Ind. 

Rodgers,  61  Mich.  384,  28  N.  W.  156,  207. 

1   Am.   St.  Rep.  595;   Easton's  Adm.  "  Joest    !'.   Williams,   42   Ind.    565, 

r.  Perry,  29  Mo.  96;   Smith  t?.  Wil-  13  Am.  Rep.  377;  Fowler  v.  Meadow 

liamson,   8   Utah,   219,   30   Pac.   753.  Brook   Co.,    208   Pa.    St.   473.     Com- 

But  see  Newell  t!.  Fisher,  U  Sm.  &  M.  pare    Thackrah   v.    Haas,    119    U.    S. 

431,    49    Am.    Dec.    66;     Berkley    v.  499,  7  Sup.  Ct.  311,  30  L.  ed.  486. 

Cannon,  4  Rich.  L.  136.  '"' Haneklau     v.    Felchlin,     57     Mo. 

»» Wright  V.  Waller,   127  Ala.  557,  App.  602. 

29   So.   57,   54  L.  R.  A.   440;   Mans-  "Compare  Thackrah  v.  Haas,   119 

field  V.   Watson,   2   Iowa,   111;   Youn  U.  S.  499,  7  Sup.  Ct.  311,  30  h.  ed. 

V.  Lamont,  56  Minn.  216,  57  N.  W.  486. 
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erty  transferred  by  him  and  subsequently  transferred  to  one  who 
paid  value  for  it  in  good  faith  without  notice  of  the  circumstances 
under  which  it  had  been  acquired  from  the  original  owner.  This 
question  has  arisen  several  times  in  the  case  of  negotiable  paper 
and  it  has  been  said  that  the  better  opinion  supports  the  right  of 
the  drunkard  to  set  up  his  condition  as  a  defense  even  against  a 
iona  fide  purchaser  for  value. ^^  The  modern  decisions,  however, 
with  good  reason,  take  the  opposite  view.*^  The  case  of  ordinary 
chattel  property  does  not  differ  in  principle  from  that  of  negotiable 
paper.  In  the  case  of  ordinary  chattel  property,  as  in  the  case  of 
negotiable  paper,  if  a  title  voidable  for  a  cause  personal  to  the 
original  grantee  is  transferred  to  one  who  pays  value  without 
notice  of  the  voidable  character  of  the  title,  an  indefeasible  title 
is  created.  It  has  already  been  argued  and  reasons  have 
already  been  given  for  confining  a  drunkard's  right  of  avoiding 
his  contracts  to  such  as  were  made  with  persons  who  knew  of  his 
condition."  The  same  reasons  should  protect  a  bona  fide  pur- 
chaser. Under  the  Sales  Act  it  is  clear  that  there  can  be  no  right 
to  avoid  a  voidable  title  after  the  property  has  been  acquired  by  a 
hona  fide  purchaser  for  value  without  notice.^® 

§  41.  Necessaries. —  For  the  same  reason  and  to  the  same  extent 
as  in  the  case  of  lunatics,  intoxicated  persons  are  liable  on  prin- 
ciples of  (^i'f'S'-contract  for  necessaries  which  have  been  furnished 
to  them.^'' 

§  42.  Fraud  upon  intoxicated  persons. —  Bargains  made  with 
intoxicated  persons  are  peculiarly  likely  to  have  been  induced  by 
fraud.  Xo  different  legal  principle  covers  such  cases  from  that 
applicable  to  all  eases  of  fraud,  but  in  view  of  the  obvious  impro- 

='  Daniel  on  Negotiable  Inatrumenta,  Utah,  219,  30  Pac.  753.     See  also  ^lil- 

214,    quoting    from    Gore    r.    Gibson,  ler   v.   Finley,  26  Mich.  249,   12  Am. 

13   M.   &   W.    623.     "  It   is  just  the  Rep.  306. 

same  as  if  the  defendant  had  written  "  Supra,  §  38. 

his  name  on  the  bill  in  his  sleep  in  "^  Sales  Act,  Sec.  24.     See  infra.  § 

the  state  of  somnambulism.''  S48. 

"Page  V.   Krekey,   137   N.   Y.   307,  "°  Gore  r.  Gibson,  13  :\I.  &  W.  623 

33   N.   E.   311,   21   L.   R.   A.   409,   33  McCrillis    i\   Bartlett,   8   N.  H.   569 

Am.    St.    Rep.    731;     State    Bank    r.  Va,n  Horn  v.  Hann,  39  X.  J.  L.  207 

SlcCoy,   69   Pa.   St,   204,   8  Am.  Rep.  Brockway  v.  Jewell,  52  Ohio  St.  1S7 

246;    :McSparran    v.    Neeley,    91    Pa.  39  N,  E.  470. 
St.     17;     Smith     v.     Williamson,     8 
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priety  of  entering  into  a  bargain  with  an  intoxicated  person,  such 
a  transaction  should  be  closely  scrutinized.  It  is,  of  course,  not 
essential  in  order  to  make  out  a  case  of  fraudulent  advantage  to 
show  that  the  intoxication  was  sufficient  altogether  to  overthrow 
the  reasoning  powers  if  it  was  sufficient  to  diminish  the  intelli- 
gence, and  the  party  dealing  with  the  intoxicated  person  knowingly 
made  use  of  the  situation  in  order  to  induce  the  bargain.  If  such 
a  case  has  been  made  out  the  transaction  may  be  set  aside  in  any 
proceeding  against  the  fraudulent  party.®^  Especially  if  the  in- 
toxication was  brought  about  by  the  other  party  is  there  ground 
for  suspecting  the  good  faith  of  the  transaction  and  reason  for 
setting  it  aside.*^ 

§  43.  Married  women. —  The  incapacity  of  married  women  at 
common  law  may  be  considered  in  connection  with  their  rights 
and  liabilities  under  contracts,  and  as  affecting  attempted  trans- 
fers of  personal  chattels  to  or  by  a  married  woman. 

§  44.  Eights  and  liahilities  under  contracts. — A  married  woman 
could  not  make  herself  liable  on  a  contract.®^  If  she  were  liable 
upon  a  contract  at  the  time  of  her  marriage  the  liability  upon  this 
contract  passed  to  her  husband.  Upon  such  ante-nuptial  liabilities, 
however,  the  husband  could  not  be  sued  alone,^  and  if  the  wife 
died  before  judgment  had  been  recovered  against  both,  the  hus- 
band's liability  was  discharged,^  except  so  far  as  he  might  have 
assets  in  his  hands  as  her  administrator.  If  the  husband  died 
before  judgment  had  been  recovered,  the  widow  was  again  liable 
as  if  she  had  never  been  married.^  The  capacity  of  a  married 
woman  to  acquire  rights  under  a  contract,  though  limited,  was  not 

"Say  V.  Barwick,  1  Ves.  &  B.  195;  130  note;  Wilcox  17.  Jackson,  5 1  Iowa, 

Cooke    V.    Clayworth,     18    Veg.     12;  208,  1  N.  W.  513;   Newell  i-,  Fiaher, 

Holland's    Adm.    v.    Barnes,    53    Ala.  11   Sm.  &  M.  431,  49  Am.  Dec.   66; 

83,  25  Am.  Rep.  595;  Murray  v.  Car-  O'Connor  v.  Kempt,  29  N.  J.  Eq.  156; 

lin,   67   111.  286;   Henry   v.  Eitenour,  Dunn  v.  Amos,  14  Wis.  106. 

31   Ind.    136;    Warnock  v.   Campbell,  "Com.  Dig.  Baron  &  Feme    (Q.)  ; 

25  N.  J.  Eq.  485;   Baird  v.  Howard,  James  v.  Fowks,  12  Mod.  101. 

51  Ohio  St.  57,  36  N.  E.  732,  22  L.  R.  '  Garrard    v.    Guibilei,     13     C.    B. 

A.   846,  46  Am.  St.  Rep.  550;   Bird-  (N.  S.)    832. 

song  r.  Birdsong,  2  Head,  289;  Jones  ^  Com.  Dig.,  Baron  &  Feme   (C.  2). 

V    MoGruder,   87   Va.    360,   12   S.   E.  'Woodman  v.   Chapman,   1  Campb. 

792.  189- 

'=  Johnson  v.  Medlicott,  3  P.  Wms. 
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absolutely  excluded.  Obligations  for  which  she  rendered  personal 
services  were  recognized  as  giving  her  a  contractual  right.*  It  is 
true  that  the  husband  might  reduce  this  right  to  possession  and 
thereby  acquire  the  fruits  of  it  himself,  but  unless  he  did  so  the 
right  survived  to  the  Avife  or,  if  she  died  during  her  hxisband's 
life,  passed  to  her  representatives.'"  A  contractual  right  which 
a  woman  had  before  marriage  was  dealt  with  in  the  same  way. 
It  might  be  reduced  to  possession  by  the  husband,  but  in  the 
meantime  was  regarded  as  wife's  chose  in  action  and  upon  her 
husband's  death,  or  her  own,  was  dealt  with  accordingly.® 

§  45.  Effects  of  attempted  transfers-. — As  the  chattels  a  woman 
had  upon,  her  marriage  immediately  passed  to  her  husband,  she 
was  obviously  incapacitated  from  transferring  such  property  even 
aside  from  her  inability  to  make  a  valid  bargain,  because  she  had 
no  title.''  If  property  was  transferred  to  her  while  she  was  mar- 
ried, it  vested  immediately  in  the  husband  in  the  same  way  as 
property  owned  by  her  at  the  time  of  her  marriage,  and  it  was 
immaterial  whether  the  property  was  acquired  by  the  wife's  per- 
sonal services,  by  gift,  or  otherwise.® 

§  46.  Madifications  in  equity. —  The  almost  absolute  denial  of 
projierty  rights  to,  a  married  woman  under  the  common-law  system 
was  modified  in  equity  by  the  doctrine  of  separate  estate.  Origi- 
nally this  was  given  effect  by  conveying  to  trustees  property  of 
which  a  married  woman  was  made  the  beneficiary."  Though  it 
remained  customary  to  convey  the  property  to  trustees,  it  became 
permissible  to  make  the  conveyance  directly  to  the  married  wo- 
man for  her  separate  use.  A  court  of  equity  would  then  compel 
her. husband  to  hold  the  legal  estate,  which  he  took  by  virtue  of  the 
common-law  rules,  in  trust  for  his  wife  for  her  separate  use.  As 
to  property  held  to  the  separate  use  of  a  married  woman,  courts 

'  See   cases   in   the   following   note.  and   the  Imsband  i  may  have  trover.'' 

'  Brashf  ord     v.     Buckingham,     Cro.  Com.     Dig.,     Baron    &    Feme     (Q.)  ; 

Jac.  77;  Dalton  r.  Midland,  etc.,  Ry.  Manby   r.   Scott,   1   Sid.   109,   122. 

Co.,   1.3   C.  B.  474,  478.  »  Com.  Dig.,  Baron  &  Feme  (E.  3); 

«0om.  Dig.,  Baron  &  Feme   (E.  3),  Buckley  v.   Collier,   1   Salk.   114. 

(2.).  "Hayne.    Gutlinps    of   Equity,   Lec- 

'"If   the   wife    sell    or    dispose   of  ture < VII ;  Fettiplace  ■!).  Gorges,  1  Ves. 

the  money  or  goods   of  the  husband  Jr.  46. 
without  his  assent  the  sale  is   void, 
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of  equity  gave  her  a  limited  power  of  contracting  and  charging  it. 
In  order  that  a  contract  should  bind  the  separate  estate,  it  was 
necessary  that  it  should  have  been  made  with  reference  to  the 
■separate  estate  or  that  either  from  express  language  or  otherwise 
the  courts  should  find  a  purpose  to  charge  the  separate  estate.'"' 
In  order  to  protect  married  women  from  improvident  dispositions 
of  their  separate  property,  it  became  usual  in  settlements  of  prop- 
erty on  married  women  to  add  a  clause  restraining  them  from 
"anticipation."  The  effect  of  this  clause  was  to  deprive  the 
woman  of  power  to  alienate  or  charge  the  property. •''■  The  re- 
straint might  be  confined  to  the  principal  or  it  might  extend  also 
to  the  income.-'^ 

§  47.  Modern  statutes. —  In  England  the  Married  Woman's 
Property  Act  of  1882  greatly  extended  the  rights  of  married 
women.  In  this  country  there  are  statutes  in  nearly  if  not  quite 
all  the  States  extending  or  changing  the  rules  of  the  common  law. 
Except  in  so  far  as  those  rules  are  changed  by  statute,  they  still 
exist,-'*  but  the  statutes  in  most  States  are  so  far  reaching  that 
little  is  left  of  the  old  rules.  The  legislation  in  the  different 
States,  however,  varies  widely.  Some  States  broadly  provide  that 
married  women  have  the  same  rights  and  powers  as  if  sole,  others 
limit  the  right  of  a  married  woman  to  make  certain  kinds  of 
contracts,  such  as  contracts  of  suretyship  or  contracts  with  her 
husband.-'^  It  may  now  be  assumed  in  most  jurisdictions  that  a 
married  woman  has  the  power  to  make  ordinary  purchases  and 
sales  of  personal  property. 

§  48.  Agency  of  wife  for  husband. —  Even  at  common  law  in 
early  times  it  was  recognized  that  the  wife  might  be  the  agent  of 
the  husband  and,  as  such,  bind  him  by  contracts  and  purchases. 
She  herself  incurred  no  liability  even  as  a  warrantor  of  her 
authority,^^  but  under  modern  statutes,  giving  a  married  woman 

"Murray  v.   Barlee,   3  Myl.   &  K.       Ala.   89;    Flesh   v.   Lindsay,    115   Mo. 

209.  1,   37   Am.   St.   Rep.   374. 

^ Re  Currey,  32  Ch.  D.  361.  "The    American    statutes    are    col- 

"  Cooper   V.    Macdonald,    7    Ch.  D.       lected    in    1    Parsons    on    Contracts 

288.  (9th  ed.),  *371. 

'"Bank    v.    Partee,    99    IT.    S.    325,  "  Smout  v.  Ilbery,   10  M.  &  W.  1. 

25  L.  ed.  390;  Parker  v.  Lambert,  31 
4 
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power  to  contract,  this  would  doubtless  be  otherwise.  Whether 
a  married  woman  is  in  any  case  agent  for  her  husband,  except  in 
regard  to  contracts  for  necessaries,  is  a  question  of  fact  to  be 
determined  by  the  same  rules  which  govern  the  law  of  agency  in 
general.  So  far  as  express  authority  is  concerned,  there  is  no 
occasion  for  discussion.  As  to  implied  authority,  however,  the 
relation  of  husband  and  wife  necessarily  differentiates  the  situa- 
tion from  that  of  ordinary  eases  of  implied  authority  in  the  law 
of  agency ;  though  the  differences  are  of  fact  rather  than  of  legal 
principle.  Where  a  husband  and  wife  are  living  together  and 
the  wife  is  in  the  habit  of  buying  goods  and  pledging  her  hus- 
band's credit  for  them  and  he  has  been  in  the  habit  of  paying 
the  price  of  such  goods,  it  may  fairly  be  inferred  that  he  author- 
izes tjie  continued  purchase  of  goods  of  that  character.-'®  This 
implication  may,  however,  be  avoided  if  it  appears  that  the  hus- 
band warned  the  seller  not  to  give  credit,  or  if  the  husband  and 
vnfe  separate.-'^  As  to  necessaries  for  the  wife  or  family,  an 
obligation  is  imposed  by  law  upon  the  husband  similar  to  that 
which  the  law  imposes  upon  infants  and  insane  persons  in  re- 
gard to  necessaries  furnished  to  them.  There  is  some  confusion 
in  the  early  cases  between  this  obligation  of  the  husband  to  pay 
for  necessaries  purchased  on  his  credit  by  his  wife,  and  his  obliga- 
tion to  pay  for  goods  which  he  had  either  impliedly  or  apparently 
authorized  her  to  buy.  The  distinction  is  important  because 
while  an  implied  or  apparent  authority  may  be  revoked  by  ex- 
press prohibition,  an  obligation  imposed  by  law,  sometimes  called 

"Wallis     V.     Biddick,     2i     W.     E.  v.   Thomas,   99   111.   App.  355;   Olson 

76;    Rj'an    r.    Sams,    12    Q.    B.    460;  Co.    v.    Youngquist,    76   :\:inn.    26,    78 

Eebenham    r.    Jlellon,    6    A.    C.    24;  N.  W.   870;   Hass   v.  Brady,  49  N.  Y. 

Dolan  V.  Brooks,  168  Mass.  350,  353,  Misc.  Eep.  235,  96  N".  Y.  Suppl.  449; 

47   X.  E.  408;   Bergli  i'.  Warner,   47  Segelbaum  v.  EnsmingBr,  117  Pa.  St. 

Minn.  250,  50  N.  \v.   77^  28  Am.   St.  248,  10  Atl.  759,  2  Am.  St.  Eep.  662. 

Rep.   362;   Feiner   v.   Boynton,   73   N.  And  as  to  goods   of  a  character  not 

J.    L.    136,    62    Atl.    420;    Oilman    v.  needed    for    herself    or    for    ordinary 

Andrus,  28  Vt.  241,  67  Am.  Dec.  713.  family  nse  no  inference  of  authority 

"Etherington    r.    Parrot,    1    Salk.  can   be   made,    as    where   goods   were 

118.     See  also  Jolly  v.  Rees,  15  C.  B.  bought  by  the  wife  to   establish  her 

(N.  S.)    628;  Debenham  v.  Mellon,  6  sons  in  business.     Eichburg  r.   Slier- 

A.   C.   24;   McKee   c.   Cunningham,   2  wood    (Tex.    Civ.    App.),    105    S.    W 

Cal.   App.   684,   84  Pac.   260;    Hibler  524. 
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an  "  agency  by  necessity,"  cannot  be.  This  agency  by  necessity 
is  limited  to  cases  where  the  husband  is  not  fulfilling  the  obliga- 
tion imposed  upon  him  by  law  to  furnish  support  to  his  wife 
according  to  his  station  in  life,  owing  to  his  fault  and  not  that 
of  his  wife,  but  within  this  limit  the  husband  is  bound  even 
though  the  necessaries  are  furnished  against  his  will.^^  If  the 
parties  are  living  apart  the  plaintiff  in  order  to  recover,  on  the 
theory  of  agency  by  necessity,  must  show  that  the  separation  is 
due  to  the  husband's  fault.^^  If  the  wife  is  sufBciently  provided 
for  by  her  husband  she  has  no  agency  by  necessity  to  bind  him 
even  for  articles  of  a  sort  which  would  ordinarily  be  classified 
as  necessaries.^"  Whether  a  wife  has  power  to  pledge  her  hus- 
band's credit  in  this  way,  if  she  has  a  property  of  her  own  from 
which  she  could  derive  an  adequate  support,  is  a  point  which 
has  been  somewhat  questioned.  Two  early  English  cases^^  denied 
her  that  right.  In  the  latter  of  these  cases  Lord  Ellenborough 
instructing  the  jury  said:  "The  only  credit  given  to  the  hus- 
band is  an  implied  one,  which  arises  from  his  situation  and  the 
inadequacy  of  the  funds  of  the  wife  *  *  *  If  so  [she  was  ade- 
quately provided  for]  the  circumstance  repels  all  idea  of  implied 
credit."  This  seems  still  to  represent  the  law  of  England,^^  and 
has  some  support  in  this  country.^^     But  in  a  recent  New  ITamp- 

>»  Nissen  v.  Bendixsen,  69  Cal.  521,  Warner,  47  Minn.  250,  252,  50  N.  W. 

11   Pae.   29;    Rea   v.   Durkee,   25   III.  77,  28  Am.  St.  Rep.  362;  Oatman  v. 

503;    Raynea    d.    Bennett,    114   Mass.  Watrous,     105     N.     Y.     Suppl.     174. 

424;    Tebbets    v.   Hapgood,   34  N.   H.  Compare   Wenz    i\    McCann,    107    N. 

420;    Ott   V.   Hentall,   70   N.   H.   231,  Y.   App.   Div.   557,   95  N.   Y.    Suppl. 

47  Atl.  80,  51  L.  R.  A.  226;  Clothier  462. 

V.      Sigle      (N.      J.      L.),      63      Atl.  =' War     c.    Huntly,     1    Salk.-   118; 

865.  Liddlow  v.  Wilmot,  2  Stark.  86. 

"  Brinckerhoff    i'.    Briggs,    92    111.  "'^  Dixon  v.  Hurrell,  8  C.  &  P.  717. 

App.    537;     Sturbridge    v.    Franklin,  ==  Litson    r.    Brown,    26    Ind.    489; 

160  Mass.  149,  33  I>r.  E.  669;  Clothier  Hunt  v.  Hayes,  64  Vt.  89,  23  Atl.  920, 

V.    Sigle     (N.    J.    L.),    63    Atl.    865;  15   L.   R.   A.    661,    33   Am.    St.   Rep. 

Sturtevant    v.    Starin,    19    Wis.    268.  917.     In  both  these   cases   it  should 

Compare  Baker  v.  Oughton,  130  Iowa,  be  noticed  that  the  wife's  means  were 

35,   106  N.  W.  272.  derived   from   her   husband.      In   the 

'"Reid    V.    Teakle,    13    C.    B.    627;  Vermont    case    as    an    allowance    ex- 

Hoey  V.  Heehtman,  2  Cal.  App.  120,  pressly  for  her   support,   and  appar- 

83    "Pac.    85     (statutory)  ;    Bergh    v.  ently   sufficient  for   that  purpose. 
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shire  case,^*  the  conn  in  a  careful  opinion  held  that  the  wife's 
right  was  not  limited  by  her  possession  of  means  suiScient  to  sup- 
ply her  reasonable  wants.  On  principle,  this  decision  seems 
sound.  Certainly,  if  the  husband  is  bound  to  support  his  wife 
when  she  is  living  with  him  in  spite  of  the  fact  that  she  has  means 
of  her  own,  she  ought  to  be  allowed  to  pledge  his  credit  if  he  fails 
lu  y.n-form  that  obligation.  The  early  English  decisions  went 
on  the  mistaken  idea  of  an  agency  implied  in  fact  instead  of  a 
right  given  by  law.  Certainly,  the  fact  that  the  wife  has  separate 
property,  if  it  is  inadequate  for  her  support,  will  not  prevent  her 
from  pledging  her  husband's  credit."'  The  wife  herself 
at  common  law  could  not  be  made  liable  even  for  nec- 
essaries.^'' Xow  by  statute  in  a  few  States,  her  separate 
estate  is  bound  though  she  did  not  buy  the  necessaries.^' 
If  credit  is  in  fact  given  to  the  wife,  she  alone  will  be 
liable  even  though  the  circumstances  were  such  that  she  might 
■have  pledged  her  husband's  credit."''  The  word  "  necessaries," 
in  connection  with  married  women,  seems  to  have  a  wider  mean- 
ing than  when  used  in  regard  to  infants.  In  a  Massachusetts 
case,^"  the  court  said:  "As  a  general  rule  the  term  'necessaries.' 
applied  to  a  wife,  is  not  confined  to  articles  of  food  or  clothing 
required  to  sustain  life,  or  to  preserve  decency,  but  includes 
such  articles  of  utility  as  are  suitable  to  maintain  her  ac- 
cording   to    the    estate    and    degree    of    her    husband."      Accord- 

"Ott  i:  Hentall,  70  N.  H.  231,  47  =»  Eontley  v.  Griffin,  5  Taunt.  3.56; 

Atl,  SO.     Pee  also  Eiler  v.  CruU,  99  llctcalfe  v.  Shaw,  3  Campb.  ii ;  Shel- 

Ind.   375;    Arnold   r.  Brandt,   IG   Ind.  ton  v.  Pendleton,   IS  Conn.  417;   Tay- 

App.    169,    44    X.    E.    936;    Scott    r.  lor    v.    Shelton,    30    Conn.    122;    Halle 

Carothers,    17    Ind.   App.    673,   47    X.  v.  Einstein,   34  Fla.  5S9,  16  So.  554; 

E.   389;   Thorpe   r.   Shapleigh,  67   Jle.  Connerat    i.    Goldsmith,    6    Ga.     14; 

235;  Dolan  l.  Brooks,  16S  Mass.  350,  Dola,n   f.   Brooks,   168  ilass.   350,   47 

353,   47  N.  E.  408;   Prescott  )'.   Web-  X.  E.  408;  Swett  r.  Penrice,  24  Miss, 

ster,  175  Mass.  316,  56  N.  E.  577.  416;    Tnttle   v.   Hoag,   46   Mo.   38,   2 

=' Arnold    v.    Brandt,    16    Ind.    App.  Am.   Eep.    481;    Hill    c.   Goodrich,   46 

169,   44  X.   E.   936;   Preseott  r.  Web-  X.    H.    41;    Stammers    r.   Macomb,    2 

ster,  175  Mass.  316,  56  X.  E.  577.  Wend.    454;    Simmons    r.    McElwain, 

=°^Iarshan  r.  Button,  8  T.  R.  545.  26   Barb.   420;    Catron    i.\   Warren,   1 

"  Starr  -v.    Curtis,    Annot.    St.    111.  Coldw.    358 ;     Carter    i:    Howard,    39 

(1896),    c.     08,     §     15;     Iowa    Code  Vt.    106;    Zent   v.    Sullivan    (Wash.), 

(1897),  §  3165;  ilo.  Rev.  St.   (1899),  91   Pac.   1088. 

§    4340;     Hill's     Annot.     Laws     Or.  =°  Raynes     v.     Bennett,     114    Mass. 

(1892),   §  2874.  424,   429. 
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ingly  the  court'  refused  to  say,  as  matter  of  law,  that  a 
gold  chain  and  locket  and  a  gold  watch  and  chain  were 
not  necessaries,  and  evidence  that  the  husband  wore  diamonds 
and  kept  a  fast  horse  was  held  to  be  admissible.^"  The  question 
whether  money  lent  to  the  wife  on  the  credit  of  her  husband  for 
the  purchase  of  necessaries  and  which  is,  in  fact,  expended  by 
her  for  necessaries  can  be  recovered  from  the  husband  by  the 
lender  should  be  governed  by  the  same  principles  previously  dis- 
cussed under  the  heading  of  infancy  and  insanity j*-*-  but  there  is 
an  additional  circumstances  in  the  case  of  husband  and  wife  to 
which  attention  is  not  always  directed.  If  the  money  is  loaned 
on  the  credit  of  the  wife  there  seems  no  possible  ground  for  hold- 
ing the  husband  liable.  The  English  authorities  have  held  broadly 
that  the  husband  is  not  liable,*^  and  these  cases  have  been  followed 
to  some  extent  in  this  country.^*  In  equity  the  husband,  on  the 
other  hand,  has  been  held  liable.^*  In  the  decisions  both  at  law 
and  in  equity  it  does  not  seem  generally  to  have  been  regarded- 
as  material  whether  the  credit  was  in  fact  given  by  the  lender  to 
the  husband.  This  seems,  however,  a  vital  point  and  the  import- 
ance of  it  is  bro\ight  out  in  a  recent  Massachusetts  decision.^^ 

"  See  further,  Phillipson  v.  Hayter,  Eep.  841 ;  Gill  i:  Read,  5  H.  i.  343,. 

L.  R.  6  C.  P.  38;  Shelton  v.  Hoadley,  73  Am.  Dec.  73. 

15  Conn.  535;  Clark  v.  Cox,  32  Mich.  "Harris    v.    Lee,    1    P.    Wma.    482; 

204;    Sauter   v.    Scrutchfield,   28   Mo.  Matter   of   Wood's   Est.,   1   De  G.   J: 

Agp.   150.     Under  an  Illinois  statute  &  S.  465;   Jenner   v.  Morris,  3  De  G. 

a  waist  of  Honiton  lace,  costing  $200,  F.  &  J.  45 ;  Deare  v.   Soutten,  L.  R. 

was    held    a    "  family    expense "    for  9    Eq.    151 ;     Kenyon    v.    Farris,    47 

which   a  wife   could   pledge   her  hus-  Conn.  510,  3G  Am.  Rep.  80;  Reed  v. 

band's  credit.     Ross  v.  Johnson,   125  Crissey,  63  Mo.  App.  184;  Walker  v. 

HI.  App.   65.     A   set  of   "  Stoddard's  Simpson,  7  Watts  &  S.    (Pa.)   83,  42 

Lectures"   was    held   not   necessaries  Am.  Dec.   216.     See,   however,   Leup- 

in  Shumau  v.  Steinel,   129  Wis.  422,  pie  v.  Osborn's  Ex.,  52  N.  J.  Eq.  637, 

109  N.  W.  74,  116  Am.  St.  Rep.  961.  29  Atl.  433,  where  the  court  refused 

"See   §§   24,   34.  to   apply   the   rule   to   a   case   where 

"Knox  V.  Bushell,  3  G.  B.   (N.  S.)  the    husband's    default    was    the    re- 

334;  Paule  v.  Goding,  2  F.  &  F.  585.  suit   of   misfortune. 

"  Zeigler    v.    David,    23    Ala.    127 ;  "  Skinner  v.  Tirrell,  159  Mass.  474, 

Gilbert's  Ex.   v.   Plant,   18   Ind.   308;  34  N.   E.   692,   21   L.  R.  A.   673,   38 

Anderson    v.    Cullen,    16    Daly,    15;  Am.   St.  Rep.   447.     It  is   perhaps  a, 

Schwarting  v.  Bisland,  4  N.  Y.  Misc.  fair    implication    from    the    decision 

Rep.    534;    Marshall    v.    Perkins,    20  that   the   court   would   not   have   al- 

E.    I.    34,    37    Atl.    301,    78   Am.    St.  lowed     recovery     even     though     the 
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§  49.  Corporations. —  Corporations  derive  their  power  from  the 
government  which  creates  them,  and  if  they  act  beyond  the  limits 
of  power  given  them  by  that  government,  their  acts  are  at  least 
unwarranted  by  law  and,  according  to  many  authorities,  abso- 
lutely void.  It  is  beyond  the  scope  of  this  work  to  enter  upon 
a  full  discussion  of  the  law  of  ultra  vin's,  but  the  effect  upon 
contracts  to  sell  and  sales  made  by  a  corporation  without  charter 
power  to  enter  into  such  a  transaction  may  be  briefly  stated.  If 
the  contract  in  question  is  wholly  executory  on  both  sides  it  will 
not  be  enforced.^"  It  is  unnecessary  to  decide  in  such  cases 
whether  the  invalidity  is  due  to  lack  of  power  or  simply 
to  violation  of  authority.  In  the  case  of  contracts  which  have 
been  executed  wholly  or  partly  on  either  side  the  distinction 
becomes  important.  All  jurisdictions  agree  in  allowing  some  relief 
to  the  party  which  has  parted  with  consideration,  but  the  grounds 
and  the  measure  of  recovery  differ.  The  view  which  has  the  sup- 
port of  perhaps  a  majority  of  the  most  authoritative  courts  is 
that  the  contract  is  absolutely  void  because  the  corporation  was 
wholly  lacking  in  capacity  to  make  such  a  bargain  and,  con- 
sequently, that  recovery  must  be  had.  on  principles  of  quasi-con- 
tract,  for  the  benefit  that  has  been  rendered  to  or  by  the  corpora- 
tion rather  than  for  what  was  actually  promised.^'^  A  niimber  of 
American  courts,  however,  refuse  to  adopt  this  view  and  probably 
with  greater  justice  hold  that  the  contract  is  not  void,  that  the 
corporation  in  fact  made  it  and  that  it  is  merely  a  question  of 
public  policy,  using  the  words  in  a  broad  sense,  whether  the  con- 
money  had  been  borrowed  on  the  decisions  collected  in  29  Am.  &  Eng. 
credit   of   the    husband,   but   the    de-       Encyc.  49. 

cision  was    primarily   rested   on   the  "  Central     Transportation     Co.     v. 

ground   that   the   wife   borrowed   the       Pullman's  Co.,  130  U.  S.  24,  11  Sup. 
money  on  her  own  credit.  Ct.  478,  35  L.  ed.  55;  Pullman's  Co. 

''Ashbury  Ey.  Carriage  Co.  v.  v.  Central  Transportation  Co.,  171 
Kiche,  L.  R.  7  H.  L.  653;  Atty.-Gen.  V.  S.  138,  18  S.  Ct.  808,  43  L.  ed. 
V.  Gt.  Eastern  Ry.  Co.,  5  A.  C.  473;  108;  Davis  r.  Old  Colony  R.  R.  Co., 
Camden,  etc.,  R.  R.  Co.  v.  May's  131  Mass.  258,  41  Am.  St.  Rep.  2-21 ; 
Ijanding,  etc.,  R.  R.  Co.,  48  N.  J.  L.  Tennessee  Ice  Co.  v.  Raine,  107  Tenn. 
530,  7  Atl.  523;  Jemison  v.  Citizens'  151,  64  S.  W.  29.  See  many  decisions 
Sav.  Bank,  122  N.  Y.  135,  25  N.  E.  collected  in  29  Am.  &  Eng.  Encyc. 
264,  19  Am.  St.  Rep.  482.    See  many      54. 
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tract  should  be  enforced.  These  courts  hold  that  if  the  contract 
has  been  partly  executed  on  either  side,  the  other  party  will  not 
be  allowed  to  set  up  the  defense  of  ultra  vires  in  order  to  defeat 
liability  on  a  promise  made  in  return.^® 

=«Heims   Brewing  Co.  v.   Flannery,  E.   496,   92   Am.   St.   Rep.   761.     See 

137  111.  309,  27  N.  E.  286;  Eehberg  many  decisions   collected   in   29   Am. 

V.  Tontine  Surety  Co.,  131  Mich.  135,  &   Eng.   Encyc.   57.      See   also   infra, 

91    N.    W.    132;    Vought   v.   Eastern  §  663. 
Bldg.  Assoc,   172   N.   Y.   508,   65   N. 
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117.  Time  of  making  the  memorandum. 

118.  Written   contracts  may  be  varied  by   subsequent  agreement   at 

common  law. 

119.  Contracts  within  the  Statute  of  Frauds  —  Rescission. 

120.  Variation   of  contract  within  the   Statute   of   Frauds  —  General 

doctrine. 

121.  Variation     of     contracts     within     the     statute  —  Massachusetts 

doctrine. 

122.  Amount  of  variation. 

123.  Part  performance  of  varied  agreement. 

124.  Hickman  v.  Haynes. 

125.  Performance  of  part  of  contract  within  the  statute. 

126.  Conflict  of  laws. 

§  50.  Contracts  to  sell,  or  sales,  may  be  written  or  oral  —  Pro- 
visions of  the  Sales  Act. — 

Sec.  3.  FORM  OF  CONTRACT  OR  SALE— Subject 
to  the  provisions  of  this  act  and  of  any  statute  in  that  behalf,  a 
contract  to  sell  or  a  sale  may  be  made  in  writing  (either  with  or 
without  seal),  or  by  word  of  mouth,  or  partly  in  writing  and  partly 


58  FOBMATIOX    OF    THE    CoNTEACT. 

by  word  of  mouth,  or  may  be  inferred  from  the  conduct  of  the 
parties.^ 

This  section  states  an  obvious  rule  of  the  common  law.  Aside 
from  Statutes  of  Frauds  the  only  importance  of  a  writing  in  a 
contract  to  sell  or  a  sale  is  that  it  furnishes  evidence  which  can 
not  be  varied  by  parol.  Even  though  parties  expressly  contract 
that  subsequent  agreements  shall  not  be  valid  unless  in  writing, 
a  subsequent  oral  agreement  is  not  thereby  invalidated,  for  the 
later  agreement  indicates  a  rescission  of  the  earlier.-'" 

§  51.  Statutes  of  Frauds  in  England  and  America. —  The  seven- 
teenth section  of  the  English  Statute  of  Frauds"  is  as  follows: 
"And  be  it  further  enacted  by  the  authority  aforesaid,  That  from 
and  after  the  said  four  and  twentieth  day  of  June  [a.  d.  1677] 
no  contract  for  the  sale  of  any  goods,  wares,  and  merchandises, 
for  the  price  of  ten  pounds  sterling  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized."  In  the  United  States  a  corresponding 
provision  has  been  passed  in  all  the  States  -but  Alabama,  Arizona, 
Delaware,  Illinois,  Kansas,  Kentucky,  Louisiana,  Xew  Mexico, 
ISTorth  Carolina,  Ohio,  Pennsylvania,  Rhode  Island,  Tennessee, 
Texas,  Virginia,  and  West  Virginia.  The  language  9f  the  Ameri- 
can statutes  is  not  uniform  and  often  not  quite  the  same  in  mean- 
ing as  that  of  the  English  statute.  Reference  will  be  made  here- 
after to  these  changes  in  wording. 

'  This    f ollowa    section    3     of    the  certainly  is  not  law  in  this  country, 

English  act  except  for  the  omission  so  far  as  contracts  to  sell  and  sales 

of  a  proviso  contained   in  that  act:  of    goods     are     concerned.       It    was 

"  Provided  that  nothing  in  this  sec-  thought    unnecessary    to    insert    the 

tion  shall  affect  the  law  relating  to  proviso  for  this  reason, 

corporations."     This  proviso  was  in-  "  Nichols   &   Shepard   Co.    o.    ilax- 

serted    in    the    English    act    out    of  son,  76  Kan.  607,  92  Pac.   .54.5.     See 

deference   to   the    old   law   that   cor-  also   National  Bank  v.  Dutcher,   128 

porations   could   contract  only  under  la.  413,  104  N.   W.   497,   1  L.  R.  A. 

seal.     This  is  not  law  in  England  to-  (N.  S.)    142. 

day    to    its    former    extent,    and    it  '29  Car,  II,  c.  3,  §  17, 
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§  52.  Statute  of  Frauds  in  Sales  Act,—  The  effect  of  the  English 
statute  has  been  preserved  in  the  English  Sale  of  Goods  Act, 
section  4,  though  the  wording  has  been  changed  and  elaborated. 
In  the  Sales  Act,  except  in  one  or  two  particulars  which  will  be 
hereafter  referred  to,  the  wording  of  the  later  English  statute 
has  been  followed. 

Sec.  4.  STATUTE  OF  FRAUDS.— (1.)  A  contract  to 
sell  or  a  sale  of  any  goods  or  choses  in  action  of  the  value  of  five 
hundred  dollars^  or  upwards  shall  not  be  enforceable  by  action  unless 
the  buyer  shall  accept  part  of  the  goods  or  choses  in  action  so  con- 
tracted to  be  sold  or  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  contract,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing  of  the  contract  or  sale 
be  signed  by  the  party  to  be  charged  or  his  agent  in  that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such  contract 
or  sale,  notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such  con- 
tract or  sale  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereof,  or  rendering  the  same  fit  for  delivery;  but  if  the 
goods  are  to  be  manufactured  by  the  seller  especially  for  the  buyer 
and  are  not  suitable  for  sale  to  others  in  the  ordinary  course  of  the 
seller's  business,  the  provisions  of  this  section  shall  not  apply. 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of  this 
section  when  the  buyer,  either  before  or  after  delivery  of  the  goods, 
expresses  by  words  or  conduct  his  assent  to  becoming  the  owner  of 
those  specific  goods. 

§  53.  "A  contract  to  sell  or  a  sale." — The  question  was  early 
made  under  the  English  Statute  whether  it  applied  to  executory 
contracts  to  sell  goods  as  well  as  to  sales,  and  there  were  decisions 
to  the  effect  that  executory  contracts  were  not  included,*  but  the 
contrary  view  was  afterward  taken  and  the  correctness  of  it 
confirmed  by  a  statute  known  as  Lord  Tenterden's  Act."^     This 

'  Amended  to  $100  in   Connecticut       506 ;    Clayton   v.    Andrews,    i    Burr, 
and  to  $2,500  in  Ohio.  1201. 

'  Towers    i;.    Osborne,     1     Strange,  '  9  George  IV,  u.  14,  §  7. 
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statute  is  in  terms  merely  declaratory,  and  such  it  has  always  been 
considered,  so  that  though.  Lord  Tenterden's  Act  has  never  been 
enacted  in  this  country  there  has  never  been  any  doubt  that  execu  - 
tory  contracts  are  within  the  terms  of  Statutes  of  Frauds.* 
It  is  probable,  however,  that  the  early  English  decisions  in 
in  regard  to  this  matter  have  been  partly  responsible  for  the 
confusion  of  the  law  in  this  country  in  regard  to  contracts  for 
work  and  labor  as  distinguished  from  contracts  to  sell.  The 
words  of  the  Sales  Act  make  it  clear  that  executory  contract* 
are  covered.  A  contract  to  bequeath  personal  property  has  beea 
held  within  the  statute.''^ 

§  5i.  Contracts  of  work  and  labor — The  English  rule. —  Con- 
tracts for  work  and  labor  have  never  been  within  the  terms  of 
Statutes  of  Frauds.  It  is,  therefore,  necessary  to  mark  the  line 
which  divides  such  contracts  from  contracts  to  sell.  The  earljr 
English  decisions*  suggested  different  rules  which  have  been 
influential  upon  the  decisions  in  this  country  but  which  have  been 
superseded  in  England  by  the  decision  of  Lee  r.  GriiBn,^  in  which 
it  was  decided  that  a  contract  for  the  manufacture  of  a  set  of 
false  teeth  to  the  order  of  the  defendant's  testatrix  was  a  con- 
tract for  the  sale  of  goods.  The  rule  in  that  case  was  thus  stated 
by  Blackburn,  J. :  "  If  the  contract  be  such  that,  when  carried 
out,  it  would  result  in  the  sale  of  a  chattel,  the  party  cannot  sue 
for  work  and  labor;  but  if  the  result  of  the  contract  is  that  the 
party  has  done  work  and  labor  which  ends  in  nothing  that  can 
become  the  subject  of  a  sale,  the  party  cannot  sue  for  goods  sold 
and  delivered.  The  case  of  an  attorney  employed  to  prepare  a, 
deed  is  an  illustration  of  this  latter  proposition.  It  cannot  be 
said  that  the  paper  and  ink  he  uses  in  the  preparation  of  the 
deed  are  goods  sold  and  delivered.  The  case  of.  a  printer  print- 
ing a  book  would  most  probably  fall  within  the  same  category 
*  *  *.  I  do  not  think  that  the  test  to  apply  to  these  cases  is 
whether  the  value  of  the  work  exceeds  that  of  the  materials  used 
in  its  execution;  for,  if  a  sculptor  were  employed  to  execute  a 

"See   case.s   cited  itifm,    §    55;  also           'Rondeau    v.    Wyatt,   2   H.   Bl.   63; 

Barr   v.    Satcher,    72   S.   C.    35.  Garbutt  r.  Watson,  5  B.  &  Aid.  C13; 

'Wallace    v.    Long,    105    Ind.  522,       Clay  v.  Yates,  1  H.  &  X.  73. 

5  N.  E,  666,  55  Am.  Rep.  222.  '1  B.  &  S.  272. 
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work  of  art,  greatly  as  his  skill  and  labor,  supposing  it  to  be  of 
tie  highest  description,  might  exceed  the  value  of  the  marble  on 
"which  he  worked,  the  contract  would,  in  my  opinion,  nevertheless 
he  a  contract  for  the  sale  of  a  chattel."  This  rule  has  been 
carried  to  the  extent  of  holding  that  a  contract  to  paint  a  por- 
trait is  a  contract  for  the  sale  of  goods.-''*  Canada  follows  the  Eng- 
lish decisions.-'*''' 

§  55.  American  rules. — Although  the  rule  finally  reached  in 
lEngland  is  absolutely  logical  and  is  the  only  rule  that  has  ever 
been  suggested  for  which  so  much  can  be  said,  it  has  not  been 
widely  followed  in  this  country.  The  only  decisions  approving 
it  to  its  full  extent  seem  to  be  Missouri  cases. ■'^  The  rule  most 
commonly  adopted  is  what  is  known  as  the  Massachusetts,  rule, 
which  was  first  laid  down  by  Chief  Justice  Shaw,  in  Mixer  v. 
Howarth.-*^  This  was  an  action  to  recover  the  price  of  a  buggy 
made  to  the  defendant's  order  and  the  court  held  the  plaintiff  en- 
titled to  recover.  Chief  Justice  Shaw  stated  the  principles  gov- 
erning the  case  as  follows:  "When  the  contract  is  a  contract  of 
sale,  either  of  an  article  then  existing,  or  of  articles  which  the 
vendor  usually  has  for  sale  in  the  course  of  his  business,  the 
statute  applies  to  the  contract,  as  well  where  it  is  to  be  executed 
at  a  future  time,  as  where  it  is  to  be  executed  immediately. 
*  *  *  But  where  it  is  an  agreement  with  a  workman  to  put 
materials  together  and  construct  an  article  for  the  employer, 
whether  at  an  agreed  price  or  not,  though  in  common  parlance 
it  may  be  called  a  purchase  and  sale  of  the  article,  to  be  com- 
pleted in  futuro,  it  is  not  a  sale  until  an  actual  or  constructive 
delivery  and  acceptance;  and  the  remedy  for  not  accepting  is  on 
the   agreement."      This  rule  has  been  followed  both  in  Massa- 

"  Isaacs  I'.  Hardy,  1  Cab.  &  E.  287.  Mo.  App.  202;  Schmidt  v.  Rozier,  121 

"•Canada   Bank   Note   Co.   v.   Tor-  Mo.   App.   306,   98    S.   W.   791.     The 

onto    Ey.    Co.,    22    Ont.    App.    462;  facts   of  these   cases   do   not   present 

"Wolfenden  v.  Wilson,  33  U.  C.  Q.  B.  an  extreme  application  of  tlie  English 

j^2  rule.     That  last  cited  was  u.  contract 

"  Pratt   V.  Miller,   109   Mo.   78,   13  of    a   tailor   to   make    a   customer    a, 

S.    W.    965,    32    Am.    St.    Rep.    636;  coat    and   waistcoat    according    to    a 

Burrell  v.  Highleyman,  33  Mo.  App.  special  pattern. 

183;   Pike  Co.  v.  Richardson  Co.,  42  "21  Pick.  ,205,  32  Am.  Dec.  256. 

Mo.  App.  272;  Helmera  v.  Nagel,  112 
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cliusetts'^  and  elsewhere,  either  exactly  or  substantially.-'*  In 
New  York  still  another  rule  is  in  force.  The  distinction  is  drawn 
between  goods  to  be  manufactured,  which  are  treated  as  not 
within  this  statute,  and  goods  already  in  existence  which  are 
treated  as  within  the  statute,  even  though  something  remains  to 
be  done  before  they  are  in  deliverable  condition.-'^  This  rule 
also  has  had  a  wide  following  in  this  country.'"'     In  the  Sales 


"  Goddard  i;.  Binney,  115  Mass. 
450,  15  Am.  Rep.  112.  But  if  the 
seller  is  to  procure  the  goods  from  a 
third  person  who  manufactures  them, 
the  contract  is  within  the  statute. 
Smalley  v.  Hamblin,  170  Mass.  380, 
49  N.   E.   026. 

"Flynn  v.  Dougherty,  91  Cal.  669, 
27  Pac.  1080,  14  L.  R.  A.  230;  At- 
water  v.  Hough,  29  Conn.  508,  79 
Am.  Dec.  229;  Cason  r.  flieely,  6  Ga. 
!>e4;  Yoe  v.  Xewcomb,  33  Ind.  App. 
615,  71  N.  E.  256;  Edwards  v.  Grand 
Trunk  R.  Co.,  48  Me.  379;  Crockett 
r.  .Scribner,  04  'Me.  447 ;  Turner  r. 
Mason,  65  Mich.  662,  32  N.  W.  846; 
Russell  V.  Wisconsin  Ry.  Co.,  39 
Minn.  145,  39  X.  W,  302;  Brown  & 
Hayward  Co.  v.  Wunder,  04  Minn. 
450,  67  X.  W.  357;  Schloss  v. 
Josephs,  98  Minn.  442,  108  N.  W. 
474;  Pitkin  v.  Noyes,  48  N.  H.  294, 
97  Am.  Dec.  61.i,  2  Am.  Rep.  218; 
Prescc.tt  r.  Locke,  51  X.  H.  94.  12 
Am.  Rep.  55;  Pawelski  v.  Hargreaves, 
47  N.  J.  L.  334,  54  Am.  Rep.  162; 
Mechanical  Boiler  Co.  v.  Kellner,  62 
N.  J.  L.  544,  43  At).  599;  Roubicek 
r.  Haddad,  67  X.  J.  L.  522,  51  Atl. 
93S ;  Orman  v.  Ha'ger,  3  X"".  Mex.  331, 
9  Pac.  363;  Puget  Sound  Depot  v. 
Rigby,  13  Wash.  264,  43  Pac.  39; 
Meincke  v.  Falk,  55  Wis.  427,  13 
X.  W.  545,  42  Am.  Rep.  722 ;  Hanson 
r.  Roter,  64  Wis.  622,  25  N.  W.  530; 
Gross  !'.  Heckert,  120  Wis.  314;  Wil- 
liams-Hayward  Co.  v.  Brooks,  9  Wyo. 
424,  64  Pac.  342.  See  also  Sawyer 
V.    Ware,    36    Ala.     675;     Scales"  v. 


Wiley,  68  Vt.  39,  33  Atl.  771;  Wis- 
consin Fibre  Co.  v.  Jeffris  Lumber 
Co.,         Wis.       ,  111  X'.  W.  237. 

"  Parsons  v.  Loucks,  48  X".  Y.  17, 
8  Am.  Rep.  517;  Cooke  r.  Millard, 
05  X.  Y.  352,  22  Am.  Rep.  619; 
Hinds  v.  Kellogg,  13  X.  Y.  Suppl. 
922 ;  affirmed,  133  X.  Y.  536,  30  X.  E. 
1148;  Deal  v.  Maxwell,  51  X.  Y.  652; 
Warren  Co.  r.  Holbrook,  118  X.  Y. 
586,  23  X.  E.  908,  16  Am.  St.  Rep, 
788;  Joy  v.  Schloss,  15  Abb.  X.  C. 
373;  Talmadge  v.  Lane,  17  X'.  Y. 
Misc.  Rep.  731,  41  X.  Y.  Suppl.  413; 
Gerli  !,-.  Metzger,  99  X.  Y.  St.  Rep. 
858.  See  also  Roubicek  v.  Haddad, 
67   X.  J.  L.  522,  51  Atl.   938. 

"Bennett  r.  Xye,  4  Greene  (Iowa), 
410  (compare  Mighell  r.  Dougherty,  86 
Iowa,  480,  53  N.  W.  402,  17  L.  R.  A. 
755,  41  Am.  St.  Rep.  511;  Lewis  v, 
Evans,  108  Iowa,  296,  79  X.  W.  81.; 
Dierson  r.  Petersmeyer,  109  Iowa, 
233,  80  X.  W.  389)  ;  Eichelberger  v. 
M'Cauley,  5  H.  &  J.  213,  9  Am.  Dec. 
514;  Bagby  (\  Walker,  78  ild.  239, 
27  Atl.  1033;  Deal  !-.  Maxwell,  51 
X.  Y.  652 ;  Higgins  v.  ilurray,  4  Hun, 
565,  73  X.  Y.  252;  Rutty  v.  Con- 
solidated Fruit  Jar  Co,,  13  X',  Y, 
Suppl.  331;  Winship  v.  Buzzard.  9 
Rich.  103;  Suber  v.  Pullin,  1  S.  C. 
273;  Mattison  v.  Westcott,  13  Vt. 
258;  Ellison  v.  Brigham,  38  Vt.  64; 
Forsyth  v.  Mann,  68"  Vt.  116,  34  Atl. 
481,  32  L.  R.  A.  788.  See  also  Hientz 
V.  Burkhard,  29  Or.  55,  43  Pac.  866, 
54  Ana.  St.  Rep.  777. 
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Act  it  was  thought  best  to  follow  the  Massachusetts  rule  as  repre- 
senting, on  the  whole,  the  weight  of  American  authority,  al- 
though the  English  rule  is  more  exact  from  a  scientific  stand- 
point ;  as  a  practical  rule  it  seems  to  have  no  advantage." 

§  56.  Exchanges. —  It  is  said  by  Chalmers  in  his  annotation 
of  the  Sale  of  Goods  Act  that  an  exchange  is  not  within  the 
meaning  of  sale  in  the  Statute  or  Frauds.  He  cites  no  authority 
for  this,  however,  and  in  this  country  it  is  well  settled  that  a 
contract  of  exchange  or  barter  is  within  the  statute.^*  As  the 
mischief  is  the  same  whether  the  bargain  is  one  for  a  money 
price  or  an  exchange  or  barter,  it  is  desirable  that  the  rule 
should  be  the  same.  Under  the  definition  of  sale  in  section  1, 
and  that  of  price  in  section  9  (2)  of  the  Sales  Act,  there  can  be 
no  question  that  an  agreement  to  transfer  title  to  goods,  or  an 
actual  transfer  of  title,  in  consideration  of  any  personal  prop- 
erty transferred  or  promised  to  be  transferred,  is  within  the 
terms  of  section  4  of  the  Act.^* 

§  57.  Mortgages. —  It  is  not  clear  at  common  law  whether  a 
mortgage  of  goods  is  to  be  regarded  as  within  the  statute.  In 
jurisdictions  where  it  is  held  that  a  mortgage  does  not  transfer 

"By    express    provision    of    a    few  478;   Gorman  l.  Brossard,   120  Mich, 

statutes  some  definition  is  made.     In  611,  79  N.  W.  903;  Rutan  r.  Hinch- 

California  (Civ.  Code,  §  1740),  agree-  man,    30    N.    J.    L.    255;    Misner   v. 

ments    to    manufacture    goods    from  Strong,  181  N.  Y.  163,  168,  73  N.  E. 

materials  furnished  by  the  manufac-  965.     In   Spinney  v.   Hill,   81   Minn, 

turer   or   another   are  excluded.     See  316,  84  N.   W.   116,  however,  it  was 

Flynn  v.  Dougherty,  91   Cal.  669,  27  held,    citing    no    authority,    that    an 

Pac.   1080,   14  L.  R.  A.   230.     So  in  agreement  to  transfer  stock  in  part 

Iowa    (Code  1897,  §  4626),  contracts  payment  for  services  was  not  a  sale 

requiring    the    expenditure    of    labor,  of  the  stock  within  the  meaning  of 

skill,  or  money  for  producing  or  pro-  tht  Statute  of  Frauds.     But  see  the 

curing  the  goods   are  excepted.     See  case  of  White  v.  Drew,  56  How.  Pr. 

Dierson    v.    Peter.smeyer,    109    Iowa,  53,   where   a   contract   to   give   stock 

233,  80  N.  W.  389 ;   Lewis  v.  Evans,  for     valuable     information    was     re- 

108  Iowa,  296,  79  N.  W.  81.  garded  as  within  the  statute,  though 

"  Raymond  v.  Colton,  104  Fed.  Rep.  the    bargain    was    enforced    because 

219,    43    C.    C.   A.    501 ;    Franklin   v.  the    statute   was   held   to   have   been 

Matoa  Gold  Min.  Co.,  158  Fed.  Rep.  satisfied.     Also  Wallace  v.  Long,  105 

941,         C.  C.  A.       ;  Kuhns  v.  Gates,  Ind.   522,  526,  5  N.   E.  666,  55  Am. 

92  Ind.  66;  Wallace  v.  Long,  105  Ind.  Rep.   222. 
522,  526,  5  N.  E.  666,  55  Am.  Rep.  '■'  See  infra-,  §  98. 

222;  Dowling  v.  McKenney,  124  Mass. 
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title  but  merely  creates  a  lien,  it  seems  obvious  that  the  statute 
must  be  held  inapplicable.  Even  in  jurisdictions  where  a  mort- 
gage is  held  to  transfer  a  title  defeasible  upon  the  condition 
subsequent  of  payment  by  the  mortgagor,  authority  points  in  the 
same  direction.^"  In  view  of  the  definitions  in  section  75  of 
the  Sales  Act,  it  is  clear  that  mortgages  are  not  within  the  words 
"contract  to  sell"  or  "sale"  in  section  4. 

§  58.  Partnership  agreements. — A  contract  by  which  parties 
agree  to  acquire  and  sell,  or  simply  to  sell,  property  for  their 
joint  benefit  is  not  a  contract  to  sell,  or  a  sale,  within  the  terms 
of  the  statute.^-'  Similarly  an  agreement  between  partners  to 
dissolve  the  partnership  and  divide  the  assets  is  not  within  the 
statute,  even  though  one  partner,  who  has  advanced  the  money 
with  which  the  assets  had  been  purchased,  is  by  the  agreement 
to  have  a  lien  on  the  property  until  the  other  partner  pays  his 
share  of  the  debt.^^  With  such  cases  should  be  contrasted  a  case 
where  the  agreement  is  that  one  party  shall  buy  goods  and, 
subsequently,  resell  a  share  of  them  to  the  other.  Such  a  con- 
tract is  within  the  statute.^^  Where  choses  in  action  are  ex- 
pressly included  in  the  terms  of  the  statute  the  sale  of  a  partner's 
interest  in  a  business  would  seem  also  to  require  a  writing.^* 
JBut  otherwise  such  a  sale  is  not  within  the  statute.^"^ 

"G-leason   t\    Drew,   9    Greenl.   79;  Mass.  380,  71  X.  E.  789;  Buckner  v. 

Alexander   v.    Ghiselin,    5    Gill,    138;  Eies,  34  ilo.   357;  ^SIcNealy  p.  Bart- 

Bogigian  v.  HassanoflF,  186  Mass.  380,  lett,  123  JIo.  App.  58,  99  S.  W.  767; 

3S2,    71    N.   E.    7Sfl,      See    also   Hel-  Coleman  r.  Eyre,  45  N.  Y.  38;  Sanger 

frech,   etc.,    Co.    v.    Houaker,   25   Ky.  i:    French,    1,57    N.    Y.    213,    234,   51 

L.    Rep.    717,    76    S.    \V.    342.      In  N.   E.   979;    Treat   v.   Hiles,   68   Wis. 

Cerny  v.  Paxton  &  Gallagher  Co.,  344,  32  N.  W.  517,  60  Am.  Rep.  858. 

Neb.         ,   110   N.   W.   882,   a   debtor  But  see  Mace  v.  Heath,  30  Xeb.  620, 

gave  a  chattel  mortgage  to  his  cred-  416  N.  W.  918  __A  fortiori,  a  contract 

itor  on  the  faith  of  a  promise  by  the  of  agency  under  which  the   agent  is 

latter   that,    if    the     property    when  to   purchase   goods   for   the   principal 

sold     at     auction     did     not     bring  is  not  within  the  statute.     Wiger  v. 

above  a   certain   price,  he  would  bid  Carr,           Wis.         ,   111  X.  W.  657, 

it   in   and    allow   the   debtor   to   sell  11  L.  R.  A.    (X.  S.)    650. 

it  at  private  sale  and  keep  any  bal-  "Mason  v.   Spiller,   186  Mass.  346, 

ance    above    the    debt.      This    agree-  71  N.  E.  779. 

ment  was  held  not  within  the  statute.  ^°  Brown   v.    Slauson    23   Wis,   244. 

"'Colt    V.    Clapp,    127    Mass.    476;  '*  See  in/ro,  §  67. 

Bullard  v.   Smith,   139  Mass.   492,   2  « Vincent  i-.  Vieths,  60  Mo.  App.  9. 
N.  E.  86;  Bogigian  v.  Hassanoff,  186 
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§  59.  Agreements  of  compromise. — A  contract  by  which  one  per- 
son agrees  merely  to  surrender  a  claim  upon  goods  is  not 
"within  the  statute,  for  the  title  in  the  other  person  vests  in  him, 
not  by  virtue  of  a  transfer  from  the  adverse  claimant,  but  by 
virtue  of  his  own  original  title.^"  So  where  parties  having  com- 
peting executions  agree  that  the  property  shall  be  sold  und«r  one 
of  them  and  the  proceeds  divided,  they  are  not  agreeing  to  trans- 
fer title  to  the  property  or  to  their  claims  but  merely  to  divide 
the  money  received  from  the  sale.^^ 

§  60.  "  Of  any  goods." —  The  words  of  the  original  English 
statute  were  "goods,  wares,  and  merchandise,"  but  the  term 
"goods,"  as  defined  in  the  Sales  Act,  is  as  wide  in  its  meaning 
fls  the  several  words  used  in  the  older  statute.  The  most  trouble- 
some question  in  any  attempt  to  define  the  meaning  of  goods 
relates  to  the  di\dding  line  between  real  and  personal  property. 
Although  the  Statutes  of  Frauds  in  England  and  in  this  country 
require  a  bargain  in  regard  to  real  estate  to  be  in  writing,  it  is 
frequently  important  to  distinguish  whether  a  transaction  is  within 
the  section  of  the  statute  relating  to  lands  or  in  that  relating  to 
goods,  for  there  is  no  limitation  of  value  in  the  section  relating 
to  lands,  and  that  section  also  offers  only  one  method  of  making 
the  transaction  enforcible,  namely,  a  writing,  whereas  the  sec- 
tion relating  to  goods  offers  several   alternatives. 

§  61.  Crops  and  fructus  indnstriales. —  It  would  seem,  on  prin- 
ciple, that  as  long  as  crops  are  growing  or  even  standing  matured 
in  the  earth,  they  are  affixed  to  the  realty ;  and  that  an  agreement 
for  an  immediate  transfer  of  title  to  them  while  thus  growing  or 
standing  is  an  agreement  for  the  sale  of  an  interest  in  land. 
Doubtless  the  earth  may  be  used  as  a  storehouse  for  articles 
of  any  kind,  but  to  apply  this  reasoning,  as  has  been  done 
to  the  case  of  trees  in  a  nursery,^^  is  pushing  it  beyond  the 
point  where  it  is  justified  by  the  facts.  In  truth,  the  nur- 
seryman has  attached  his  trees  to  the  soil  and  the  fact  that 
he   means   to    detach   them   later    does    not    diminish   the   bond 

="  Clark    V.    Duffey,    24    Ind.    271;  47    N".    "VV.    618.      See    also   Goldbeck 

Holden  v.   Gilfeather,  78  Vt.  405,  63  v.  Kensington  Bank,  147  Pa.  St.  267, 

Atl.    144.  23  Atl.  565. 

"'"Mygatt  V.  TarteU,   78  Wia.   351,  ^'Jliller     v.    Baker,      1     Met.     2J. 
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existing  in  the  meantime.  On  the  other  hand  it  is  clear,  on 
principle,  that  a  contract  to  sell  a  particular  crop  after  it 
has  been  gathered  is  a  contract  for  the  sale  of  goods,  even 
though  at  the  time  the  contract  was  made  the  crop  was  still  grow- 
ing (unless  under  a  local  American  rule  it  was  a  contract  for  work 
and  labor),  for  the  contract  is  not  to  sell  the  standing  crop  but  to 
sell  the  harvested  crop.  There  can  be  no  doubt  that  the  law  sup- 
ports this  proposition^  but  it  does  not  support  the  criticisms  as 
to  trees  in  a  nursery.  The  tendency  of  the  decisions  has  been  to 
treat  crops  as  personal  property  in  some  cases  where  strict  reason- 
ing might  lead  to  a  contrary  conclusion.  The  vegetable  products 
of  the  earth  have  been  classified  as  fructus  naturales  and  frudus 
industriales.  In  the  former  class  are  included  everything  which 
grows  spontaneously,  or  without  annual  cultivation,  such  as  trees 
or  grass.  In  the  second  class  are  included  crops  which  are  the 
subject  of  yearly  planting  and  cultivation.  By  a  rule  arbitrary, 
but  not  inconvenient,  fructus  industriales  are  treated  in  every  case 
as  goods,  whether  matured  or  not  at  the  time  when  by  the  terms 
of  the  bargain  they  were  to  be  sold.^°  The  definition  of  goods  in 
the  Sales  Act  clearly  invoh'es  the  adoption  of  this  rule.  Some 
difficult  questions  have  arisen  in  regard  to  the  line  dividing  fructus 
naturales  and  fructus  industriales.  Thus,  in  the  case  of  fruit, 
though  the  crop  is  picked  annually,  it  is  not  the  result  of  annual 
planting  and  not  always  of  regular  cultivation,  but  because  of  the 
annual  character  of  the  crop,  together  with  the  labor  required  to 
produce  it,  it  has  been  held  that  a  crop  of  peaches  or  other  orchard 

"  Evans  r.  Roberts,  5  B.  &  C.  820 ;  Ind.  375 ;  :\rorplaii(l  v.  Myall.  14  Bush, 

Watts    r.    Friend,    10    B.    &    C.    440;  474;    Bryant    r.    Crosby,    40    Me.    9; 

Bowman   r.   Conn,   8   Ind.   58;   Wain-  Purner  v.  Piercy,  40  Md.  212,  17  Am. 

scott    !'.   Kellogg,    84   Mo.    App.    621;  Rep.    591;    Whitmarsh    v.    Walker,    1 

Pitlcin   r.   Noyes,   48    X.    H.   294,    97  Met.   313;    Smock    r.   Smock,   37   Mo. 

Am.  Dec.   615,   2  Am.  Rep.   218.     If  App.  56;   Holt  v.  Holt,  57  Mo.  App. 

the   contract   is   to   raise   and   sell   a  272;  SwaflFord  f.  Spratt,  93  Mo.  App. 

crop,  under  the  Xew  York  rule  it  is  631,  67   S.   W.  701;   Wimp   v.  Early, 

a  contract  for  work  and  labor.     Tal-  104     JIo.     App.     85;     Kewcomb     v. 

madge  v.  Lane,   17   N.  Y.  ilisc.  Rep.  Ramer,  2  Johns.  421,  note;   Webster 

731,  41  N.  Y.  Suppl.  413.  r.    Zielly,    52    Barb.    482;    Walton   r. 

•"Marshall    v.    Green,    1    C.    P.    D.  Jordan,    65    X.    C.     170;     Carson    v. 

35;    Marshall    r.    Ferguson,    23    Cal.  Browder,   2   Lea,    701;    Kerr    v.   Hill, 

65 ;  Davis  r.  McFarlane,  37  Cal.  634,  27   W.  Va.   576.     Compare  Powell  v. 

99  Am.  Dec.   340;   Bull   r.   Griswold,  Rich,   41    111.   466;   Powers   f.   Clark- 

19    111.    631;    Sherry    v.    Picken,    10  son,  17  Kan.  218. 
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fruit  is  to  be  classed  as  fructus  indiostriales.^^  The  same  has  been 
held  in  regard  to  hops.^^ 

§  62.  Trees  and  fructus  naturales. —  In  England  the  court  has 
gone  to  great  length  in  supporting  the  validity  of  an  oral  contract 
to  sell  standing  trees.  In  Marshall  v.  Green,^^  there  was  a  parol 
sale  of  thirty-two  trees  "  to  be  got  away  as  soon  as  possible."  After 
six  of  the  trees  had  been  cut  down  the  seller  countermanded  the 
sale,  but  the  buyer  continued  to  cut  and  the  action  was  brought  by 
the  seller  because  of  this.  The  court  held  that  "  where  the  thing 
sold  is  to  derive  no  benefit  from  the  land,  and  it  is  to  be  taken 
away  immediately,  the  contract  is  not  for  an  interest  in  land." 
Since  part  of  the  trees  had  been  taken  away  the  section  of  the 
statute  relating  to  goods  was  satisfied  and  the  bargain  was  held  to 
be  enforeible.  The  same  doctrine  prevails  in  several  States  in 
this  country,^*  but  "  the  courts  of  most  of  the  American  States 
that  have  considered  the  question  hold  expressly  that  a  sale  of 
growing  or  standing  timber  is  a  contract  concerning  an  interest 
in  land."  ^ 

§  63.  Water  and  ice. —  Water  when  separated  from  a  stream  or 

"'Purner  v.  Piercy,  40  Md.  212,  17  566,  28  Am.  Kep.  776;  Coody  i'.  Gress 

Am.    Eep.    591;    Vulicevich    i;.    Skin-  Lumber   Co.,   82    Ga.    793,    10    S.    E. 

ner,  77  Cal.  239,  19  Pac.  424;  Smock  218;    Hostetter   v.   Auman,    119    Ind. 

17.   Smock,   37   Mo.   App.   56.  7,  20  N.  E.  506;  Cool  v.  Lumber  Co., 

"Rodwell  V.   Phillips,   9  M.  &  W.  87    Ind.   531;    Terrell   v.   Frazier,   79 

501 ;   Frank  v.  Harrington,  36  Barb.  Ind.    473 ;    Owens   v.   Lewis,    46   Ind. 

415.  488,   15  Am.  Eep.  295;   Armstrong  v. 

"•  1  C.  P.  D.  35.  Lawson,    73    Ind.    498 ;     Jackson    v. 

"Bostwick  V.   Leach,   3   Day,  476;  Evans,   44  Mich.   510,   7    N.   W.   79; 

Cain   V.   McGuire,    13   B.   Mon.    340;  Kileen    v.    Kennedy,    90    Minn.    414, 

Byasaee  v.  Reese,  4  Mete.   (Ky.)   372,  97  N.  W.   126;   Harrell  v.  Miller,  35 

83  Am.  Dec.  481;  Prater  v.  Campbell,  Miss.  700,  72  Am.  Dec.  154;   Walton 

110  Ky.  23,  60  S.  W.  918;  Cutler  v.  v.  Lowry,  74  Miss.  484,  21   So.  243; 

Pope,  13  Me.  377;  Erskine  v.  Plum-  Lyle    v.    Shinnebarger,    17    Mo.   App. 

mer,   7   Me.   447,   22   Am.   Dec.    216;  66;    Howe   v.    Batchelder,    49    N.    H. 

Smith  V.  Bryan,  5  Md.   141,  59  Am.  204;  Putney  v.  Day,  6  N.  H.  430,  25 

Dec.  104;  Nettleton  v.  Sykes,  8  Met.  Am.   Dec.   470;   Westbrook  v.   Eager, 

(Mass.)    34;    Claflin  v.   Carpenter,  4  16  N.  J.  L.  81;  Green  v.  Armstrong, 

Met.    (Mass.)    580,  38  Am.  Dec.  381.  1   Denio,   550;   Bishop  v.   Bishop,   11 

See  also  Sterling  v.  Baldwin,  42  Vt.  N.   Y.    123,   62  Am.   Dec.   68;   Mizell 

306.  V.  Burnett,  4  Jones   (N.  C),  249,  69 

=»Hirth  V.  Graham,  50  Ohio  St.  57,  Am.  Dec.  744;  Drake  v.  Howell,  133 

33   N.   E.    90,    19    L.   R.   A.    721,    40  N.   C.    162,   45    S.   E.   539;    Clark   v. 

Am.    St.    Rep.    641.      To    the    same  Guest,  54  Ohio  St.  298,  43  N.  E.  862; 

effect  are  Heflin  v.  Bingham,  56  Ala.  Bowers   v.   Bowers,   95   Pa.    St.   477; 
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lake  becomes  personalty.  In  the  case  of  Jersey  City  v.  Harrison,'' 
where  one  town  had  contracted  to  supply  water  to  another  at  a 
speciiied  price  per  million  gallons,  the  court  held  the  contract  to 
he  "  a  contract  for  the  sale  of  goods,  wares,  and  merchandise,  as 
fully  as  if  the  water  was  to  be  delivered  in  bottles."  ^^  Ice  which 
has  been  cut  is  personal  property,  and  a  contract  to  sell  and  de- 
liver after  cutting  would  be  a  contract  to  sell  goods.  It  has  even 
been  broadly  held  that  a  sale  of  ice,  whether  the  subject  of  the  sale 
is  ice  in  the  water  or  not,  is  a  sale  of  goods,  owing  to  the  ephemeral 
character  of  ice  and  because  it  can  only  be  used  and  sold  as  per- 
sonalty.^^ 

§  64.  Minerals,  manure. —  Minerals  also,  though  part  of  the 
realty,  may  be  severed  and,  when  severed,  become  goods.  A 
contract  to  sell  severed  iron  ore  would  be  a  contract  to  sell  goods 
even  though  the  ore  which  the  parties  expected,  or  even  con- 
tracted, should  be  the  subject  of  the  ^ale,  was  not  yet  mined; 
but  any  attempt  to  give  the  buyer  a  right  in  the  ore  before  it 
was  mined  would  be  an  attempt  to  transfer  an  interest  in  land.^" 
As  to  manure,  the  Massachusetts  court  said  i*^  "  It  is  till  then 
(t};^  time  when  mixed  with  the  soil)  an  incident  of  the  real  estate 
of  "such  peculiar  character  that  while  it  remains  only  constructively 
annexed,  it  will  be  personal  property  if  the  parties  interested  agree 
so  to  treat  it."  *^ 

§  65.  Fixtures. —  The  legal  interest  which  a  tenant  has  in 
articles  affixed  to  the  realty,  but  which  he  has  a  right  to  remove, 
is  a  right  to  sever  the  fixtures  and  revest  himself  with  the  title  to 
them  as  personalty.  Consequently  what  purports  to  be  a  sale  of 
fixtures  by  a  tenant  to  his  landlord  is  in  reality  a  surrender  by  the 
tenant  of  his  right  to  sever.     The  title  is  already  in  the  landlord 

jMiller   r.  Zufall,   113  Pa.   St.   317,  6  =»  Higgms    v.    Kusterer,    41    Jlich. 

Atl.  350;  Knox  r.  Haralson,  2  Terni.  318,   2   X.  W.   13,   32  Am.  Eep.   160. 

Ch.   232;    Buck    v.    Pickwell,   27    Vt.  Compare  State  v.  Pottmeyer,  33  Ind. 

157;    Fluharty   r.   ilills,   49   W.   Va.  402. 

446,  38  S.  E.  521;  Daniels  r.  Bailey,  "See    McConathy    r.    Lanham,    25 

43    Wis.    506:    Lillie    v.    Dunbar,    02  Ky.  L.  Pep.   971,  76  S.  W.  535. 

Wis.  ms,  22  N.  W.  467;  Seymour  v.  "Strong   r.   Doyle,    110    Mass.    92, 

Cushway,    100    Wis.    580,    76    N.    W.  93. 

769,   68  Am.   St.  Rep.   957.  "  The  court,  therefore,  held  title  to 

"71  N.  J.  L.  69,  72  N.  J.  L.  185,  the  manure  in  question  did  not  pasa 

58  Atl.   100.  to  the  purchaser  of  a  farm,  it  hav- 

"71  N.  J.  L.  69,  70.  lug  been  agreed  that  it  should  not. 
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by  virtue  of  his  ownership  of  the  real  estate  of  which  the  fixtures 
form  part.  The  bargain  is,  tliercfore,  neither  within  the  fourth 
section  nor  the  seventeenth  section  of  the  English  statute.^  A 
case  where  a  tenant  attempts  to  sell  his  fistures  to  a  third  person 
should  be  sharply  distinguished.  Such  a  transaction  involves  an 
agreement  on  the  part  of  the  tenant  to  transfer  the  title  to  them, 
and,  therefore,  it  is  a  contract  to  sell  goods.  Even  if  it  is  con- 
templated that  the  buyer  shall  make  the  severance,  he  can  only 
become  owner  of  the  property  severed  by  virtue  of  the  agreement 
that  the  tenant  has  made  to  transfer  title.  This  distinction  has 
not  been  sufficiently  observed  by  the  cases.*^  What  are  fixtures 
may  depend  to  some  extent  upon  the  agreement  of  the  parties.*'' 
For  the  same  reason  that  a  sale  of  fixtures  by  a  tenant  to  his  land- 
lord is  not  a  sale  of  goods,  so  a  contract  by  which  one  person  agrees 
to  make  improvements  on  land  of  another  who  agrees  to  pay  sub- 
sequently for  the  improvements  is  not  within  the  statute,  whether 
the  agreement  is  made  before  or  after  the  improvements  have  been 
made.*^ 


"Hallen  r.  Runder,  1  C.  M.  &  R. 
26G;  Lee  v.  Gaskell,  1  Q.  B.  D.  700; 
South  Baltimore  Co.  v.  Muhlbach,  69 
Md.  395,  16  Atl.  117,  1  L.  R.  A.  507. 

"Lee  V.  Gaskell,  1  Q.  B.  D.  700; 
Moody  V.  Aiken,  50  Tex.  65.  These 
were  both  cases  where  a  sale  was 
made  to  a  third  person  and,  in 
both,  the  statute  was  held  inopera- 
tive. In  Lee  v.  Gaskell,  Cockhurn, 
C.  J.,  said :  "  Fixtures,  although  they 
could  be  removable  during  the  ten- 
ancy, as  long  as  they  remained  un- 
severed,  are  part  of  the  freehold  and 
you  cannot  dispose  of  tliem  to  the 
landlord  or  any  one  else  as  goods 
and  chattels  because  they  are  not 
severed  from  the  freehold  so  as  to 
become  goods  and  chattels."  To  this 
it  should  be  answered  that  it  is  set- 
tled that  the  statute  applies  to  con- 
tracts for  the  sale  of  goods  not  in 
existence  as  such,  or  in  existence 
at  all  at  the  time  of  the  bargain. 
The  decision  of  the  cases  of  Lee  v. 
Gaskell  and  of  Moody  v.  Aiken,  was, 


nevertheless,  correct.  In  each  case 
the  action  was  not  between  the 
parties  to  the  bargain,  but  between 
the  purchaser  from  the  tenant  and 
the  landlord.  The  landlord  had  no 
right  to  set  up  the  lack  of  memo- 
randa under  the  seventeenth  section. 
If  the  seller  and  buyer  are  content 
to  make  an  oral  sale  or  contract  to 
sell,  no  one  else  can  say  that  it  is 
invalid.  See  infra,  §  71.  Browne 
on  the  Statute  of  Frauds,  §  234,  fails 
to  observe  the  importance  of  dis- 
tinguishing between  a  sale  of  fixtures 
to  the  landlord  and  one  to  a  third 
person.  See  also  Strong  v.  Doyle, 
110  Mass.  92,  93. 

«Durkee  v.  Powell,  75  N.  Y.  App. 
Div.  176.  See  also  Strong  v.  Doyle, 
110  Mass.  92. 

"  Frear  !'.  Hardenbergh,  5  Johns. 
272,  4  Am.  Dec.  356;  Benedict  v. 
Beebee,  1 1  Johns.  145 ;  Lower  v. 
Winters,  7  Cow.  263.  See  also  Under- 
feed Stoker  Co.  v.  Detroit  Co.,  135 
Mich.  431,  97  N.  W.  959. 
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§  66.  Buildings, — Agreements  are  not  infrequently  made  for 
the  sale  of  buildings  or  of  the  materials  in  standing  buildings. 
If  the  contract  is  to  sell  and  deliver  a  house,  even  though  the  house 
is  at  the  time  of  the  bargain  affixed  to  the  realty,  it  is  a  contract 
for  the  sale  of  goods,  for  the  parties  contract  to  buy  and  sell  a 
house  separated  from  the  realty  and  moved  from  its  foundations.*^ 
On  the  other  hand  if  the  parties  attempt  to  make  a  present  transfer 
of  a  building  or  materials  fixed  in  a  building,  it  is  evident  that 
they  are  attempting  to  make  a  sale  of  realty,  even  though  it  is 
also  agreed  that  the  subject-matter  of  the  sale  shall  be  severed 
within  a  short  time.*^ 

§  67.  Choses  in  action. —  Under  the  English  statute  it  is  settled 
that  choses  in  action  are  not  included  within  the  terms  "goods, 
wares,  and  merchandise."  Even  though  the  chose  in  action  in 
question  is  evidenced  by  a  tangible  document,  as  a  certificate  of 
stock,  the  rule  is  still  applicable.*^  In  this  country,  even  under 
statutes  similar  to  the  English  original,  shares  of  stock  are  held 
to  be  included.*^     Likewise  a  bond  and  mortgage  are  within  the 

*'  Scoggin   V.    Slater,   22   Ala.   687 ;  ever,    Keyser   v.    School    District,    35 

Harris  v.  Powers,  57  Ala.  139;  Long  K.  H.  477. 

V.  White,  42  Ohio  St.  59.  See  also  *'  See  as  to  shares  of  stock,  Hum- 
Rogers  V.  Cox,  90  Ind.  157,  49  Am.  ble  v.  Mitchell,  11  A.  &  E.  205; 
Rep.  152;  Whetmore  r.  Rhett,  12  Bradley  v.  Holsworth,  3  M.  &  W. 
Rich.  L.  565;  Brown  v.  Roland,  11  422;  Knight  p.  Barber,  16  M.  &  W. 
Tex.  Civ.  App.  648,  33  S.  W.  273.  66;  Heseltine  v.  Siggers,  1  Ex.  856; 
Compare  Fenlason  r.  Backliff,  50  Me.  Tempest  v.  Kilner,  3  C.  B.  249; 
362;   Powell  v.  McAshin,   28  :Mo.   70.  Bowlby    ^.    Bell,    3    C.    B.    284;    Dun- 

"Lavery  v.  Pursell,  39  Gh.  D.  508.  cuft  r.  Albrecht,  12  Sim.  189.     As  to 

In  this  case  the  defendant  sold  build-  choses   in   action   generally,    Colonial 

ing    materials    in    a    standing    build-  Bank    v.    Whinney,    30    Ch.    D.    261, 

ing.     By  the  terms   of   the   sale  the  283;    Benjamin   on   Sales    (5th   Eng. 

materials  were  to  be  taken  dtiwn  and  ed. ),   174.     Compare  Evans  v.  Davies, 

removed  within  two  months.     Chitty,  [1893]    2   Ch.  216. 

J.,  held  the  contract  to  be  one  for  *  ilayer  r.  Child,  47  Cal.  142,  144; 
the  sale  of  an  interest  in  land  and  North  v.  Forest,  15  Conn.  400;  Banta 
refused  to  follow  the  doctrine  applied  v.  Chicago,  172  111.  204,  218,  50  X. 
to  trees  in  Marshall  v.  Green,  1  C.  E.  233,  40  L.  R.  A.  611;  Pray  v. 
P.  D.  35,  that  the  prospect  of  im-  Mitchell,  60  ^le.  430;  Colvin  r.  Wil- 
mediate  severance  took  the  case  out  liams,  3  H.  &  J.  38,  5  Am.  Dec.  417; 
of  the  fourth  section.  To  the  same  Tisdale  r.  Harris,  20  Pick.  9;  Board- 
effect  as  Lavery  v.  Pursell  is  Meyers  man  v.  Cutter,  128  Mass.  388;  Fine 
V.    Schemp,    67    111.    469.      See,    how-  v.    Hornsby,    2    Mo.    App.    61;    Bern- 
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statute  in  this  eountrj'j^"  and  bills  and  notes.^^  On  the  other  hand 
it  has  been  held  that  an  oral  agreement  for  the  sale  of  an  interest 
in  an  invention,  before  letters-patent  had  been  obtained,  might  be 
enforced. °^  In  a  Massachusetts  case  which  so  held,^^  the  court 
said :  "  The  words  of  the  statute  have  never  yet  been  extended 
by  any  court  beyond  securities  which  are  subjects  of  common  sale 
and  barter  and  which  have  a  visible  and  tangible  form."  These 
words  are  quoted  with  approval  in  other  cases. ^*  They  are,  how- 
ever, not  strictly  accurate,  for  even  a  sale  of  a  simple  contract 
debt  has  been  held  by  some  courts  to  be  within  the  statute.'*' 
The  sale  of  a  partner's  interest  in  a  firm  is  not  within  the 
statute.^®  In  some  States  choses  in  action  have  been  included 
by  the  express  words  of  the  statute,*^  or  the  wide  term  "  personal 


hardt  v.  Walla,  29  Mo.  App.  206. 
Webb  V.  Baltimore,  etc.,  R.  K., 
77  Md.  92,  26  Atl.  113,  32  Am.  St. 
Rep.  396,  follows  the  English  de- 
cisions, and  discredits  a  dictum  to 
the  contrary  in  Colvin  v.  Williams, 
supra.  See  also  Rogers  v.  Burr,  105 
Ga.  432,  31  S.  E.  438,  70  Am.  St. 
Rep.  50.  Compare  Meehan  v.  Sharp, 
151  Mass.  564,  24  N.  E.  507;  Green 
V.  Brookins,  23  Mich.  48,  9  Am.  Rep. 
74.  Where  a  company  was  in  process 
of  reorganization  and  its  stock,  as 
yet  unissued,  was  represented  by  re- 
organization receipts,  it  was  said  to 
be  doubtful  whether  an  agreement 
to  sell  the  stock  was  within  the  stat- 
ute in  Berwin  v.  Bolles,  183  Mass. 
340,  342,  67  N.  E.  323.  See  also 
Green  v.  Brookins,  23  Mich.  48,  9 
Am.  Rep.  74. 

"  Greenwood  v.  Law,  55  N.  J.  L. 
168,  26  Atl.  134,   19  L.  R.  A.  688. 

"Hudson  V.  Weir,  29  Ala.  294; 
Gooch  V.  Holmes,  41  Me.  523;  Pray 
V.  Mitchell,  60  Me.  430,  435;  Bald- 
win V.  Williams,  3  Met.  365;  Som- 
erby  v.  Buntin,  118  Mass.  279,  19 
Am.  Rep.  459.  But  see  contra,  Vaw- 
ter  V.  Griffin,  40  Ind.  593;  Howe  v. 
Jones,  57   Iowa,   130,   8   N.   W.   451, 


10  N.  W.  299;  Whittemore  v.  Gibbs, 
24  N.  H.  484. 

"  Somerby  v.  Buntin,  118  Mass. 
279,  19  Am.  Rep.  459;  Jones  v.  Rey- 
nolds, 120  N.  Y.  213,  24  N.  E.  279. 
See  also  Cook  v.  Sterling  Electric 
Co.,  118  Fed.  Rep.  45.  An  assign- 
ment of  a  patent  must  be  in  writing. 
U.   S.   Rev.   St.,   §   4898. 

"Somerby  v.  Buntin,  118  Mass. 
279,  19  Am.  Rep.  459. 

"Meehan  v.  Sharp,  151  Mass.  564, 
24  N.  E.  907;  Vincent  v.  Vieths, 
60  Mo.  App.  9.  See  also  Banta  v. 
Chicago,  172  111.  204,  218,  50  N.  E. 
233  40  L.  R.  A.  611;  Howe  v.  Jones, 
57  Iowa,   130,  8  N.  W.   451. 

''Walker  i'.  Supple,  54  Ga.  178; 
French  i'.  Schoonmaker,  69  N.  J.  L. 
6,  54  Atl.  225. 

"Victor  V.  Vieths,  60  Mo.  App.  9. 

"  See  Colton  v.  Raymond,  114  Fed. 
Rep.  863,  52  C.  C.  A.  382;  Artcher 
1'.  Zeh,  5  Hill,  200;  Peabody  v.  Spey- 
ers,  56  N.  Y.  230;  Tompkins  v. 
Sheehan,  158  X.  Y.  617,  53  N.  E. 
502 ;  Greenberg  v.  Davidson,  39  N.  Y. 
Misc.  Rep.  796,  81  N.  Y.  Suppl.  345; 
Nichols  r.  Clark,  40  N.  Y.  Misc.  Rep. 
107;  Spear  v.  Bach,  82  Wis.  192,  52 
N.  W.  97. 
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property "  is  used.^®  AVhere  the  statute  is  in  this  form  there 
seems  no  ground  for  confining  the  statute  to  choses  in  action 
having  "  a  visible  and  palpable  form."  But  where  the  words 
of  the  statute  are  confined  to  goods,  wares,  and  merchandiffC, 
this  construction  seems  sound.  As  there  is  perhaps  quite  as 
muek  reason  why  the  transfer  of  intangible  property  should  be 
supported  by  written  evidence  as  the  transfer  of  visible  property 
the  Sales  Act  expressly  includes  choses  in  action. 

§  68.  Undivided  interest  in  goods. —  The  sale  of  an  undivided 
share  of  goods  is  within  the  statute.^® 

§  69.  "  Of  the  value  of."—  The  English  statute  contained  the 
words  "  for  the  price,"  and  the  word  ''  price  "  has  generally  been 
copied  in  the  statutes  in  this  country.  Lord  Tenterden's  Act,'^ 
however,  made  use  of  the  word  "  value,"  and  it  was  subsequently 
held  that  the  effect  of  this  was  to  extend  to  all  contracts  for  the 
sale  of  goods  to  the  value  of  £10  and  upwards  the  earlier 
statute.  That  is,  "  to  substitute  the  word  '  value '  for  the 
word  '  price.'  "  ^^  Though  the  word  "  price  "  is  used  in  almost  all 
the  American  statutes,  and  the  word  "  value"  in  none,  the  narrow 
construction  which  the  English  court  suggests  that  it  would  have 
given  to  the  Statute  of  Erauds,  had  it  not  been  for  Lord  Tenter- 
den's Act,  has  never  been  adopted  in  this  country.  Thus,  con- 
tracts of  barter  are  held  to  be  within  the  terms  of  the  statute.^ 
The  importance  of  determining  whether  value  is  equivalent  to 
price  also  arises  where  the  contract  is  to  sell  an  article  for  a  fair 
price  or  to  sell  several  articles  for  a  lump  price,*"^  or  a  contract  to 
sell  a  quantity  of  goods  as  yet  undetermined  at  a  price  to  be  de- 
termined by  the  number,  weight,  or  measure  of  the  goods. ^*  That 
such  bargains  may  be  within  the  statute  is  clear  from  the  au- 

»«See  Mechem  on  Sales,   §  287.  120  ilich.  611,  Tt)  X.  W.  903;  Rutan 

""Dehority  r.  Paxson,  97  Ind.  253;  r.  Hinchman,  30  X.  J.  L.  255;  ilia- 

Gterndt   r.   Conradt,   117   Wis.   15,   93  ner    t.    Strong,    181    N.   Y.    163,    168, 

X.   W.   804.  73  X.  E.   965;   supra,   §  50.     But  see 

«°9  George  IV,  c.  14.  Spinney    r.    Hill,    81    Minn.    316,    84 

"^Harman  v.  Reeve,  25  L.  J.  C.  P.  N.  AV.   116. 

257.  "Harmau  r.  Reeve,  25  L.  J.  C.  P. 

■"Raymond  v.  Colton,  104  Fed.  Rep.  257. 

219,  43  C.  C.  A.  501;  Kuhns  r.  Gates,  »•  Watts  v.  Friend,  10  B.  &  C.  446; 

92    Ind.    66;    Dowling    i\    JIcKenney,  Bowman   v.   Corn,   8  Ind.   58;    Jersey 

124  Mass.  478;   Gorman  v.  Brossard,  City  v.  Harrison,  72  N.  J.  L.  185. 
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thorities  cited,  but  a  subsidiary  question  is,  as  yet,  not  so  clearly 
settled.  Is  the  value  of  goods,  when  it  must  be  fixed  in  order  to 
determine  wbether  the  bargain  is  within  the  statute,  to  be  re- 
garded as  the  amount  the  parties,  or  a  reasonable  person  in  the  posi- 
tion of  the  parties,  would  have  expected  it  to  be,  or  is  the  value 
to  be  considered  what  it  actually  turns  out  to  be,  or  is  the  con- 
struction which  has  been  adopted  in  connection  with  contracts 
not  to  be  performed  within  a  year  to  be  adopted,  namely,  that 
if  the  value  may  not  exceed  the  statutory  amount,  even  thoug'h 
it  probably  will  and,  in  fact,  ultimately  does,  the  contract  is 
not  within  the  statute.  Probably  the  true  view  is  that  the 
matter  depends  on  the  ultimate  value  of  the  goods  actually  sold.®® 
This  rule,  however,  leads  to  the  curious  result  that  not  only  may 
it  be  uncertain  at  the  time  the  contract  is  made  whether  it  is 
within  the  statute,  but  if  the  contract  is  utterly  broken  by  the 
seller  at  the  outset,  it  may  happen  that  it  never  can  be  deter- 
mined with  certainty  what  the  amount  or  value  of  the  goods 
would  have  been  if  the  contract  had  been  carried  out,  and,  there- 
fore, whether  the  contract  is  within  the  statute. 

§  70.  "  Five  hundred  dollars  or  upwards."  The  amount  fixed  by 
the  English  statute  is  £10  or  upwards,  and  this  amount  has 
generally  been  translated  in  this  country  into  $50.  In  Arkansas, 
Maine,  JVIissouri,  and  New  Jersey,  it  is  fixed  at  $30 ;  in  Kew 
Hampshire,  $33;  in  Vermont,  $40;  in  California,  Idaho,  Mon- 
tana, and  Utah,  $200;  and  in  Florida  there  is  no  limit.  It 
should  be  noticed  that  at  the  time  when  the  amount  was  origi- 
nally fixed  in  the  English  statute,  £10  meant  a  great  deal 
more,  money  than  it  does  to-day.  It  was  deemed  vsdse  in 
the  Sales  Act  to  name  $500,  amended  to  $2,500  in  Ohio,  and 
to  $100  in  Connecticut.  It  has  been  seriously  questioned 
whether  the  seventeenth  section  of  the  Statute  of  Frauds  enacts  a 
desirable  rule,'^"  and  as  to  small  transactions  where  the  custom  of 

°=  Watts  V.  Friend,  10  B.  &  C.  446.  102.     It  "is  one  of  the  wisest  \a.vn 

™  See    for    instance    an    article    by  in    our    statute    book;"    Wright,    J., 

Justice    Fitzjames    Stephen     ♦     *     ♦  Shindler    v.    Houston,    1    N.    Y.    201, 

1     Ii.    Q.     Rev.     1.       Compare    Lord  "  this  meritorious  law." 
Kenyon,   Chaplin   v.   Rogers,   1   East, 


V4  Formation"  of  the  Conteact. 

reasonable  business  men  does  not  prescribe  a  writing,  it  may  well 
be  that  more  fraud  is  caused  than  avoided  by  the  section  in  ques- 
tion. As  to  transactions  so  considerable  in  amount  as  $500,  how- 
ever, it  seems  probable  that  prudent  business  men  wouLl  not  gen- 
erally leave  the  matter  on  the  basis  of  a  mere  oral  agreement.  lu 
determining  whether  the  value  in  a  given  case  exceeds  the  specified 
amount,  the  question  properly  is,  "  What  is  the  total  value  of  all 
the  goods  bargained  for  in  one  sale  or  contract  to  sell  'I  "  The  mere 
fact  that  several  articles  are  bought  and  that  a  separate  price  is 
agreed  on  for  each  article  does  not  necessarily  prove  that  several 
contracts  existed.^'^"  This  doctrine,  though  doubtless  correct, 
has  been  carried  to  great  lengths  in  the  cases.  In  gen- 
eral, courts  have  been  rather  disposed  to  take  doubtful  cases 
out  of  the  statute,  rather  than  to  force  them  within  its  terms, 
but  here  it  is  otherwise.  In  the  leading  case  of  Baldey  v. 
Parker,"^  not  only  were  there  several  articles  upon  which  a 
separate  price  was  agreed,  but  the  articles  seem  to  have  been 
bought  separately,  one  after  another.  The  fact  that  a  bill  for  the 
total  amount  was  afterward  ordered  to  be  sent  does  not  seem 
to  alter  the  fact  that  separate  sales  were  made,  not  one  sale  of  a 
number  of  articles.  The  doctrine  has  even  been  carried  so  far  as 
to  hold  where  there  were  several  successive  sales  by  auction  to  one 
person,  although  each  article  was  separately  bid  for  and  knocked 
down,  acceptance  of  one  article  took  all  out  of  the  statute.^  If 
goods  are  to  be  delivered  in  instalments,  even  though  each  instal- 
ment is  of  less  value  than  that  specified  in  the  statute,  the  con- 

«"•  Baldey  v.  Parker,  2  B.  &  C.  37 ;  «'  B.  &  C.  37.  See  also  Weeks  r. 
Elliott  V.  Thomaa,  3  M.  &  W.  170;  Crie,  94  Me,  458,  48  All.  107,  80 
Scott  V.  Eastern  Countiea  Ey.  Co.,  Am.  St.  Eep.  410. 
12  ^I.  &  W.  33;  Bigg  v.  Whisking,  >»  Jenness  r.  Wendell,  51  X.  H.  63, 
14  C.  B.  195;  Garfield  v.  Paris,  96  12  Am.  Rep.  48;  Coffman  r.  Hamp- 
U.  S.  557,  24  L.  ed.  821;  Weeks  r.  ton,  2  W.  &  S.  377,  37  Am.  Dec.  511; 
Crie,  94  Me.  458,  48  Atl.  107,  80  Am.  Tompkins  r.  Haas,  2  Barr,  74.  In 
St.  Rep.  410;  Brown  v.  Snider,  126  the  New  Hampshire  case  the  pur- 
Mich.  198,  85  N.  W.  570;  Jenness  chases  were  not  even  all  made  on 
V.  Wendell,  51  N.  H.  63,  12  Am.  the  same  day.  But  see  the  contrary 
Rep.  48;  Allard  v.  Greaaert,  61  N.  Y.  and  sounder  decisions,  Emerson  v. 
1 ;  Tompkins  v.  Sheehan,  158  N.  Y.  Heelis,  2  Taunt.  38 ;  Couston  v.  Chap- 
617,  53  N.  E.  502.  man,  L.  R.  2  H.  L.  Sc.  250,  252. 
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tract  is  within  the  statute  if  it  is  in  fact  a  single  contract,  and 
if  the  total  value  of  all  the  instalments  exceeds  the  prescribed 
amount.^*  Where,  however,  goods  belonging  to  several  persons  are 
sold,  even  though  one  bargain  only  is  intended,  there  must  be 
several  sales  in  order  to  transfer  title  to  the  goods  to  a  purchaser 
and  the  property  of  each  seller  must  be  considered  separately.''*' 

§  71.  "  Shall  not  be  enforceable  by  action." —  The  correspond- 
ing words  of  the  original  English  statute  are,  "shall  not  be  al- 
lowed to  be  good,"  but  the  draughtsman  of  the  English  Sales 
of  Goods  Act  changed  the  words  to  those  at  the  heading  of 
this  section,  and  these  words  have  been  in  turn  adopted  in 
the  Sales  Act.  The  meaning  of  the  'later  expression  is  sup- 
posed to  be  the  same  as  that  which  the  courts  had  given  the 
earlier  expression.  In  considering  what  is  the  nature  of 
a  contract  to  sell,  or  a  sale,  which  is  valid  at  common  law 
but  as  to  which  there  has  been  no  compliance  with  the 
statute,  and  how  far  such  a  transaction  has  any  validity,  it 
is  desirable  to  bear  in  mind  the  words  of  the  statute  that  may 
be  in  question;  for  in  this  country  varying  language  has  been 
used  in  the  different  statutes  and  the  meaning  does  not  seem 
necessarily  identical.  Maryland  alone,  of  the  States,  seems  to 
have  adopted  the  English  statute  as  such,  as  part  of  her  juris- 
prudence," but  the  statutes  of  other  States  contain  words  which 
are  either  the  same,  or  must  be  regarded  as  equivalent.  The 
words,  "  shall  be  good,"  are  contained  in  the  statutes  of  Con- 
necticut,^^ Florida,''^  Massachusetts,''*  Mississippi,^*  South  Caro- 
lina,'® Washington.''''  Several  States  enact  that  only  such  a  bar- 
gain as  fulfills  the  terms  of  the  statute  "  is  valid  "  or  that  other- 
wise  it    "  is    invalid."      Such    States   are    California,''*    Idaho,''* 

"Marsh    v.    Hyde,    3    Gray,    331;  Md.  92,  26  Atl.  113,  39  Am.  St.  Eep. 

Standard  Wall  Paper   Co.  v.   Towns,  396;  Corbett  v.  Wolford,  84  Md.  426, 

72  N.  H.  324,  56  Atl.  744.  35  Atl.  1088. 

™  Tompkins  v.   Sheehan,   158  N.  Y.  "Gen.  St.   (1902),  §  1090. 

617,  53  N.  E.  502.  "Rev.  St.    (1892),  §  1996. 

"See  Colvin  v.  Williams,  3  H.  &  J.  "Rev.  Laws  (1902),  o.  74,  §  5. 

38,  5  Am.  Dee.  417  ;  Newman  v.  Mor-  "  Code,  §  4229. 

Tis,  4  H.  &  McH.  421 ;  Rentch  v.  Long,  "  Code   ( 1902 ) ,  §  2653. 

27  Md.  188;   Sentman  v.   Gamble,  69  "  Ballinger's  Codes   (1897),  §  4577. 

Md.    293,    13    At!.    58,    14   Atl.    673;  '"Civil  Code   (1903),  §  1739. 

Webb  V.  Baltimore,  etc.,  R.  R.  Co.,  77  "Civil  Code   (1901),  §  2739. 
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Indiana/"  Maine,*^^  Michigan,^^  Montana;^'  'New  Hampshire,^ 
North  Dakota,®^  South  Dakota,^^  Vermont.^^  In  Arkansas  the 
words  are,  "  shall  be  binding  on  the  parties."  ^^  In  Georgia  the 
words  are,  '"  binding  on  the  promisor."  ^"  In  Iowa  the  statute 
reads,  "  no  evidence  is  competent  unless  it  be  in  writing."  If 
there  has  been  neither  part  delivery  nor  part  payment,  these  vari- 
ous expressions  may  be  assumed  to  be  identical  in  legal  effect  with 
the  expressions  used  in  the  English  statute,  but  the  same  assump- 
tion cannot  safely  be  made  in  regard  to  the  words  ''  shall  be 
void,"  or  '■  are  void,"  which  are  contained  in  the  statutes  of  a 
number  of  the  States,  namely:  Colorado,®"  Minnesota,^'-  Xe- 
braska,"^  aSTevada,"^  Xew  Jersey,^*  Xew  York,®^  Oregon,"'^  Utah," 
"Wisconsin,'"*  AA'yoming.""  Under  the  English  statute  it  has  been 
held  that  only  the  enforcibility,  not  the  validity,  of  a  bargain 
depends  upon  the  satisfaction  of  the  statute.  It  is  even  said  that 
the  only  effect  of  the  statute  is  to  require  certain  evidence  in  order 
to  prove  the  bargain.  This  view  has  been  given  currency  by  the 
learned  author  of  the  leading  treatise  on  the  Statute  of  Frauds,^ 
and  has  been  expressed  in  the  statute  of  Iowa  referred  to  above. 
It  has  also  received  the  sanction  of  high  judicial  authority.^ 
Xevertheless  it  seems  that  the  eifect  of  the  statute  is  more  far- 
reaching  than  a  rule  of  evidence.  In  the  first  place  a  memo- 
randum made  after  the  beginning  of  the  action  will  not  satisfy 

•"Burns  Annot.  St.   (1901),  §  CC35.  °«  Sanborn  &  Berryman  St.   (189S), 

"Rev.  St.    (1903),  c.   113,  §   4.  §  2308. 

"Comp.  LaAvs   (1897),  §  9516.  »=  Rev.  St.    (1899),  §  29.54. 

"  Civil   Code,   §   2340.  ^  Browne  on  the  Statute  of  Fra-uds. 

*'Pub.  St.,  c.  215,  §  3.  ^Lord    Blackburn    in    Maddison    v. 

"Rev.  St.   (1895),  §  3958.  Alderson,  8  App.  Cas.  467,  at  p.  488: 

™  Annot.  St.    ( 1 901 ) ,  §  4804.  "  I  tliink  it  is  now  finally  settled  that 

"Stat.    (1894),  §  122,3.  the  true  construction  of  the  Statute 

™Dig.  of  St.    (1894),   §  3470.  of    Frauds,    both    the    4th    and    17th 

''Code   (1S95),  §  2693.  sections,    is    not    to    render    the    con- 

"» Mills'  St.    (l,S!ll),  §   2025.  tracts    under    them    void,    still    less 

"Rev.  Laws   (1905),  §  3484.  illegal,  but  is  to  render  the  kind  of 

°^  Comp.  St.   (1899),  §  3183.  evidence  required  indispensable  when 

°=Gen.  St.    (1885),  §  2631.  it  is  sought  to  enforce  the  contract." 

"Gen.   St.    (1895),  p.   1603,  §   6.  Similar  expressions   are  used  by  the 

==Birdseye's  Rev.  St,  (1901),  p,  2634.  court  in  Townsend  r.  Hargraves,  118 

°°  Hill's  Annot.  Laws  (1892),  §  785.  Mass.  325;  Crane  r.  Powell,  139  N.  Y. 

"Rev.  St.    (1898),  §  2469.  379,  34  N.  E.  911. 
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the  statute.^  Again,  it  is  generally  held  that  the  statute  must  be 
aifirniatively  pleaded.*  If  only  a  rule  of  evidence  were  involved 
this  would  be  unnecessary.  To  be  sure  the  requirement  of  a 
special  plea  is  by  no  means  universal;  for  in  England  at 
common  law,  and  still  in  many  jurisdictions,  the  defendant  may 
take  advantage  of  the  statute  under  the  general  issue. ^  The  words 
of  the  English  statute  also  seem  to  express,  if  naturally  con- 
strued, more  than  a  rule  of  evidence.  For  this  reason  it  seems 
better  to  call  the  rule  of  the  statute  one  of  remedial  procedure, 
somewhat  analogous  to  the  rule  of  the  Statute  of  Limitations, 
rather  than  a  mere  rule  of  evidence.®  The  validity  of  an  unen- 
foreible  contract,  or  sale,  may  be  important  in  several  kinds  of 
cases.     As  between  the  parties  themselves  the  effect  of  a  trans- 


"Bill  V.  Bament,  9  M.  &  W.  36; 
Lucas  V.  Dixon,  22  Q.  B.  D.  357; 
Bird  V.  Munroe,  66  Me.  337,  347,  22 
Am.  Rep.  571.  See  alao  Purdon  Co. 
i;.  Western  Union  Tel.  Co.,  153  Fed. 
Eep.  327.  A  contrary  decision,  under 
tlie  section  of  the  statute  relating  to 
land,  is  Remington  v.  Linthieum,  14 
Pet.  84,  10  L.  E.  364.  See  also  Cash 
r.  Clark,  61  Mo.  App.  636;  and  infra, 
§  117. 

« Carter  v.  Fischer,  127  Ala.  52,  28 
So.  376;  Wolfskin  v.  Douglas  (Cal.), 
59  Pac.  987.  But  see  Fecney  v. 
Howard,  79  Cal.  525,  532,  21  Pac. 
984,  4  L.  R.  A.  826,  12  Am.  St.  Rep. 
162;  Taliaferro  v.  Smiley,  112  Ga.  62, 
37  S.  E.  106;  Koenig  v.  Dohm,  209 
111.  468,  476,  70  N.  E.  1061;  De 
Montague  v.  Bacharach,  187  Mass. 
128,  132,  72  isr.  E.  938;  Fee  v. 
Sharkey,  59  N.  J.  Eq.  284,  44  Atl. 
673;  Crane  v.  Powell,  139  N.  Y.  379, 
34  N.  E.  911;  Agan  v.  Barry,  66  N.  Y. 
App.  Div.  101 ;  Hemmings  v.  Doss, 
125  N.  C.  400,  34  S.  E.  511;  Gladwell 
V.  Hume,  18  Ohio  C.  C.  845  (but  see 
Birchell  v.  Neaster,  36  Ohio  St.  331)  ; 
Smith  V.  Ruohs  (Tenn.  Ch.  App.),  54 
S.  W.  161;  Citty  v.  Manufacturing 
Co.,  93  Tenn.  276,  24  S.  W.  121,  42 
Am.  St.  Rep.  919;  Hart  v.  Garcia 
(Tex.    Civ.    App.),    63    S.    W.    921; 


Abba    V.    Smyth,    21    Utah,    109,    59 
Pac.  756. 

'  Buttermere  v.  Hayes,  5  M.  &  W. 
456;  Eastwood  v.  Kenyon,  11  A.  &  E. 
438;  Dunphy  v.  Ryan,  116  U.  S.  491, 
6  S.  Ct.  486,  29  L.  ed.  703 ;  JIcDonald 
V.  Yungbluth,  46  Fed.  Rep.  836;  Buhl 
V.  Stephens,  84  Fed.  Rep.  922 ;  Feeney 
V.  Howard,  79  Cal.  525,  21  Pac.  984, 
4  L.  R.  A.  826,  12  Am.  St.  Eep.  162; 
Salomon  v.  McRae,  9  Colo.  App.  23; 
Thompson  v.  Frakes,  112  Iowa,  585, 
84  N.  W.  703;  Morgan  v.  Wickliffe, 
22  Ky.  L.  Rep.  1648,  61  S.  W.  13; 
Hamilton  v.  Thirston,  93  Md.  213,  48 
Atl.  709;  Morgart  v.  Smouse,  103 
Md.  463,  63  Atl.  1070,  115  Am.  St. 
Eep.  367 ;  Bean  v.  Lamprey,  82  Minn. 
320,  84  N.  W.  1016;  Neuvirth  v. 
Engler,  83  Mo.  App.  420;  Young  v. 
Ledford,  99  Mo.  App.  565,  568,  74 
S.  W.  443;  Hillhouse  v.  Jennings,  60 
S.  C.  373,  38  S.  E.  599;  Williams- 
Hayward  Co.  v.  Brooks,  9  Wyo.  424, 
64  Pac.  342. 

'  This  view  is  elaborated  in  an  able 
article  in  9  Am.  L.  Rev.  434.  The 
article  is  not  signed  but  was,  in  fact, 
written  by  William  C.  Loring,  now  a 
justice  of  the  Supreme  Judicial  Court 
of  Massachusetts.  The  tlieory  is 
substantially  stated  also  by  Willes, . 
J.,  in  Gibson  v.  Holland,  L.  R.  1  C.  P. 
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action  sufficient  at  common  law  to  pass  the  title  to  property  but 
where  the  statute  has  not  been  satisfied,  was  thus  expressed  in  a  re- 
cent English  case.'  "  The  contract  being  good,  all  the  legal  conse- 
quences of  a  contract  follow ;  so  that,  if  the  contract  is  for  sale  of 
specified  goods,  the  property  in  the  goods  passes  to  the  buyer.  It 
may  be  asked,  What  hajDpens  if  the  buyer,  after  making  the  pur- 
chase, refuses  to  fulfill  any  of  the  statutory  conditions  which  alone 
will  make  the  contract  enforcible  against  him?  The  property  in 
the  goods  has  passed  to  him,  and  it  may  be  that  he  has  received 
the  goods  themselves,  yet  he  cannot  be  sued  for  the  price.  My 
answer  is  that  the  seller  may  call  on  the  buyer  to  pay  for  the  goods, 
and,  if  he  fails  to  comply,  the  seller  may  treat  the  contract  as 
rescinded.  The  eifect  of  such  rescission  would  be  to  revest  the 
property  in  the  seller  and  to  entitle  him  to  resume  the  possession." 
It  is  clear,  however,  that  the  seller  must  have  a  right  to  repudiate 
if  the  sale  is  not  enforcible  against  him,  and  if  he  can  do  this, 
he  must  also  be  able  to  resell  them  and  give  the  second  purchaser 
a  good  title.     This  was  so  held  in  a  recent  Missouri  case.® 


1,  in  language  quoted  and  approved 
by  Peters,  J.,  in  Bird  r.  ^lunroe,  66 
Me.  337,  347,  22  Am.  Rep.  571:  "  The 
courts  have  considered  the  intention 
of  the  Legislature  to  be  of  a  mixed 
character;  to  prevent  persons  from 
having  actions  brought  against  them 
so  long  as  no  written  evidence,  was 
existing  when  the  action  was  insti- 
tuted." 

'Taylor  i.  Great  Eastern  Ry.  Co., 
[1901]   1  K.  B.  774,  779. 

'  Shelton  r.  Thompson,  96  Mo.  App. 
327,  70  S.  W.  256.  The  court  said: 
"  If  the  acts  of  the  parties  constituted 
a  sale  at  law,  the  transaction  was  not 
void  but  only  voidable  at  the  elec- 
tion of  the  party  to  be  charged.  Ault- 
man  v.  Booth,  95  Mo.  383,  8  S.  W. 
742;  Maybee  !'.  Moore,  90  Mo.  340,  2 
S.  W.  471.  And  it  may  alpo  be  said 
that  as  the  Statute  of  Frauds  affects 
only  the  remedy  of  the  party  sought 
to  be  charged,  its  benefits  cannot  be 
claimed  by  one  who  is  not  a  party  to 


the  contract  and  is  not  sought  to  be 
charged  thereby.  St.  Louis  Railway 
r.  Clark,  121  Mo.  169,  25  S.  W.  192, 
906.  But  we  hold  that  the  defend- 
ants are  not  within  the  above  rule, 
for  the  reason  that  their  vendor. 
Bain,  voided  the  contract  in  the  first 
instance  by  refusing  to  let  plaintiffs 
have  the  hogs  in  dispute.  It  would 
be  illogical  to  hold  that  after  a 
vendor  had  repudiated  an  oral  con- 
trait  like  the  one  in  question,  he 
could  not  thereafter  sell  the  goods 
and  give  good  title.  That  ia  to  say, 
that  thereafter  he  must  keep  the 
goods  because  a  purchaser  could  not 
be  found,  for  the  reason  that  they 
could  be  taken  from  him  by  the  orig- 
inal vendee,  which  would  destroy 
their  character  as  articles  of  mer- 
chandise. But  it  is  plain,  that  when 
the  vendor  voids  a  sale  under  said 
statute  and  retains  the  goods,  his 
title  is  as  if  no  such  sale  had  ever 
been  made,  and  he  can  resell  and  give 
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§  72.  Third  persons  cannot  take  advantage  of  the  statute. —  If 
the  views  that  have  been  stated  in  the  previous  section  are  sound, 
as  is  believed,  it  follows  that  a  contract  or  sale  within  the  statute 
is  valid  except  that  it  cannot  he  enforced  against  either  party 
unless  the  statute  has  been  satisfied  as  to  him.  A  third  party 
should  not  be  able  to  assert  the  invalidity  of  such  transactions. 
In  general  the  authorities  support  this  view.  Therefore,  in  an 
action  for  preventing  performance  of  a  contract  between  a  third 
person  and  the  plaintiff,  the  defense  cannot  set  up  that  the 
contract  was  oral.®  Again,  if  insurance  is  made  by  a  buyer  upon 
property  which  he  has  bought  by  oral  sale,  and  the  statute  has  not 
been  in  any  way  satisfied,  the  insurance  company  cannot  set  up 
that  the  insurer  had  no  insurable  interest  in  the  property.  ■'°  It 
should  also  be  true  that  the  buyer,  in  the  case  of  such  a  sale,  should 
be  able  to  recover  against  any  one  who  has  injured  the  property. 
Much  of  the  authority  seems,  however,  without  good  reason,  to 
be  contrary.  The  buyer  has  not  been  allowed  to  sue  a  carrier  for 
goods  injured  in  transit  when  title  had  passed  at  common  law, 

as  good  a  title  as  his  own  to  the  pur-  Ind.  531 ;  Dixon  v.  Dnke,  85  Ind.  434; 

chaser,  who  can,  at  a  suit  by  the  first  Wright  !'.  Jones,  105  Ind.  17,  4  N.  E. 

vendee  for  the  same  goods,  plead  the  281;   Savage  v.  Lee,   101  Ind.  515,  8 

action  of  the  vendor,  as  a  bar  to  such  Am.  &  Eng.  Enc.  Law,  659,  and  cases 

suit."  cited.     It  concerns  the  remedy  alone, 

'  Jackson  v.  Stanfield,  137  Ind.  592,  and   the   modern  law   is   well   settled 

36  N.  B.  345,  37  N.  E.  14,  23  L.  R.  A.  that,   in  the   absence  of   a  statutory 

588.      The    court    said :      "  If    this   be  provision   to   the   contrary,   the   effect 

true,  it  is  no  concern  of  the  appe\leea.  of  the   statute   is  not  to  render  the 

Parties  to  contracts  and  their  privies  agreement   void,    but   simply   to    pre- 

can  alone  take  advantage  of  the  fact  vent    its    direct    enforcement   by    the 

that  a  contract  is  invalid  under  the  parties,  and  to  refuse  damages  for  its 

Statute  of   Frauds.     Many  forms   of  breach.     8  Am.  &  Eng.  Enc.  Law,  658, 

expression  by  this   and   other  courts  659,  and  cases  cited." 
illustrate   the   doctrine   that   a   third  '°  Amsinck    v.    American    Ins.    Co., 

person   cannot   make   the   Statute    of  129   Mass.    185 ;     Wainer  v.   Milford 

Frauds     available     to     overthrow     »  Mutual  F.  I.  Co.,  153  Mass.  335,  26 

transaction    between    other    persons;  N.  E.  877,  11  L.  R.  A.  598.     Compare 

that   the   defense   of   this   statute   is  Stockdale  v.  Dunlop,  6  M.  &  W.  224, 

purely  a  personal  one,  and  cannot  be  per  Parke,  B. ;   Felthouse  v.  Bindley, 

made  by  strangers.     Burrow  v.  Rail-  11  C.  B.   (N.  S.)   869,  per  Willes,  J.; 

road  Co.,  107  Ind.  432,  8  N.  E.  167;  Pitney   v.    Glens    Falls    Ins.    Co.,    65 

Bodkin  v.  Merit,  102  Ind.  293,  1  N.  E.  N.  Y.  6. 
625;  Cool  u.  Peters  Box,  etc.,  Co.,  87 
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but  the  statute  had  not  been  satisfied.''^  It  has  been  held  in 
Florida  that  a  buyer  could  not  maintain  an  action  against  a  third 
jjerson  for  detaining  property  which  the  buyer  had  bought,  the 
statute  not  having  been  satisfied.''"  Other  decisions,  however,  are 
opposed  to   this   in  principle.''^     Further,   though   in   Minnesota 


"  Morgan  r.  Sykea,  stated  in  3  Q.  B. 
486;  O'Neill  v.  New  York,  etc.,  R.  R. 
Co.,  60  N.  y.  138.  It  should  be 
noticed,  however,  that  the  New  York 
statute  says  that  such  a  transaction 
shall  be  "  void." 

"  Summerall  v.  Thorns,  3  Fla.  298. 

"  Garcia  r.  X'nited  States,  37  Ct.  CI. 
243;  Norton  v.  Simonds,  124  ilass. 
19.  In  this  case  the  plaintiff  was  a 
purchaser  from  one  who  had  acquired 
title  by  a  sale  in  which  the  statute 
was  not  satisfied.  The  plaintiff  was, 
nevertheless,  allowed  replevin  against 
a  third  person.  In  Townsend  r.  Har- 
graves,  118  ifass.  325,  333,  Colt,  J., 
said:  "In  carrying  out  its  purpose, 
the  statute  only  affects  the  modes  of 
proof  as  to  all  contracts  within  it. 
If  a  niemorandvim  or  proof  of  any 
of  the  alternative  requirements 
jieculiar  to  the  seventeenth  section  be 
furni.slied ;  if  acceptance  and  actual 
receipt  of  part  be  shown;  then  the 
oral  contract,  i^s  proved  by  the  other 
evidence,  is  estalilished  with  all  the 
consequences  which  the  common  law 
attaches  to  it.  If  it  be  a  completed 
contract  according  to  common-law 
rules,  then,  as  between  the  parties  at 
least,  the  property  vests  in  the  pur- 
c]ia-er,  and  a  right  to  the  price  in 
the  seller,  as  soon  as  it  is  made,  sub- 
ject only  to  the  seller's  lien  and  right 
of  stoppage  in  transitu,  ilany  points 
decided  in  the  modern  casps  support 
by  the  strongest  implication  the  con- 
struction here  given.  Thus,  if  one 
party  has  signed  the  memorandum, 
the  contract  can  be  enforced  against 
him,  though  not  against  the  other  — 
showing  that  the  promise  of  the  other 


is  not  wholly  void,  because  it  affords 
a  good  and  valid  consideration  to  sup- 
port the  promise  which  by  reason  of- 
the  memorandum  may  be  enforced. 
Eeuss  V.  Picksley,  L.  R.  1  Ex.  342. 
The  memorandum  is  sufficient  if  it  be 
onl}'  a  letter  written  by  the  party  to 
his  o\vn  agent ;  or  an  entry  or  record 
in  his  own  books;  or  even  if  it  con- 
tain an  express  repudiation  of  the 
contract.  And  this  because  it  is  evi- 
dence of,  but  does  not  go  to  make  the 
contract.  Gibson  v.  Holland,  L.  R.  1 
C.  P.  1 ;  Buxton  r.  Rust,  L.  R.  7  Ex_ 
1,  279 ;  Allen  c.  Bennet,  3  Taunt.  169 ; 
Tufts  r.  Plymouth  ilining  Co.,  14 
Allen,  407 ;  Argus  Co.  r.  Albany,  55 
N.  Y.  495.  A  creditor,  receiving  pay- 
ment from  his  debtor,  without  any 
direction  as  to  its  application,  may 
apply  it  to  a  debt  upon  which  no 
action  can  be  maintained  under  the 
statute.  Hayues  v.  Nice,  100  Mass. 
327,  1  Am.  Rep.  109.  The  contract  ia 
treated  as  a  subsisting  valid  contract 
when  it  comes  in  question  between 
other  parties  for  purposes  other  than 
e,  recovery  upon  it.  Hence  the  statute 
cannot  be  used  to  charge  a  trustee, 
who  may  set  up  against  his  debt  to 
the  principal  defendant  a  verbal 
piomise  within  the  statute  to  pay  the 
defendant's  debt  to  another  for  a 
greater  amount.  Cahill  v.  Bigelow, 
18  Pick.  369.  And  a  guarantor  may 
recover  of  his  principal  a.  debt  paid 
upon  an  unwritten  guaranty.  Beal  v. 
Brown,  13  Allen,  114.  On  the  ground 
that  the  statute  affects  the  remedy 
and  not  the  validity  of  the  contract, 
it  has  been  held  that  an  oral  con- 
tract, good  by  the  law  of  the  place 
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and  ISTew  York  it  has  been  held  that  a  buyer  under  such  a 
sale  cannot  maintain  an  action  against  an  officer  who  attaches 
the  goods  as  the  property  of  the  seller,"  in  opposition  to 
these  cases  are  decisions  in  Maine  and  jSTew  Jersey,  allowing 
the  action  against  the  officer.^^  Under  a  Federal  statute  al- 
lowing compensation  to  loyal  o-miers  of  property  captured  or 
destroyed  during  the  Civil  War,  the  Supreme  Court  of  the 
United  States  had  to  consider  the  question  whether  the  buyer 
of  cotton,  tinder  a  sale  in  which  the  statute  had  not  been 
satisfied,  could  be  regarded  as  owner,  and  the  court  held  that 
he  could  not.-'"  The  court  cites  no  authorities  in  support  of 
this  statement,  however ;  and  a  later  .decision  by  the  same  court, 
involving  almost  precisely  the  same  question,  expressed  a  con- 
trary view  without  citing  the  earlier  case.-'^    Support  for  the  view 


where  made,  will  not  be  enforced  in 
the  courts  of  a,  country  where  the 
statute  prevails.  Leroux  i;.  Brown, 
12  C.  B.  801.  The  defendant  may 
always  waive  its  protection,  and  the 
court  will  not  interpose  the  defense. 
Middlesex  Co.  v.  Osgood,  4  Gray,  447. 
And,  except  that  the  statute  provides 
that  no  -action  shall  be  brought,  there 
would  be  no  good  reason  to  hold  that 
B,  memorandum  signed,  or  an  act  of 
acceptance  proved,  at  any  time  before 
the  trial,  would  not  be  sufficient.  Bill 
V.  Bament,  9  J\I.  &  W.  36;  Tisdale  v. 
Harris,  20  Pick.  9.  In  a  recent  case 
in  the  Queen's  Bench,  a,  memorandum 
in  writing  made  by  the  defendant, 
after  the  goods  had  been  delivered  to 
a  carrier  and  been  totally  lost  at  sea 
while  in  his  hands,  was  held  sufficient 
to  take  the  case  out  of  the  statute, 
and  no  notice  is  taken  of  the  fact  that 
the  goods  were  not  in  existence  when 
the  memorandum  was  furnished. 
Leather  Cloth  Co.  r.  Hieronimus, 
T,.  R.  10  Q.  B.  140." 

"Waite  V.  McKelvy,  71  Minn.  167, 
Y3  X.  W.  727;  Ely  v.  Ormsby,  12 
Barb.  570.  See  also  Winner  v.  Wil- 
liams, 62  Mich.   363,  28   N.   W.   904. 


Here  also  it  should  be  noticed  that 
both  the  Minnesota  and  the  New  York 
statute  use  the  word  "  void." 

"  Cowan  V.  Adams,  1  Fairf.  374,  25 
Am.  Dec.  242;  Sherron  v.  Humphreys, 
2  Green  (N.  J.  L.),  217. 

"Mahan  v.  United  States,  16  Wall. 
143,  21  L.  ed.  307.  Miller,  J.,  de- 
livering the  opinion  of  the  court,  said 
(p.  147)  :  "To  hold  that  an  agree- 
ment which  that  statute  declares 
shall  not  be  allowed  to  be  good  and 
valid  was  sufficient  to  transfer  the 
title  of  the  property  to  the  claimant 
would  be  to  overrule  the  uniform  con- 
struction of  this  or  a  similar  clause 
in  all  Statutes  of  Frauds  by  all 
ths  court^  which  have  construed^ 
them." 


"  Briggs  !'.  United  States,  143  U.  S. 
346,  12  S.  Ct.  391,  36  L.  ed.  180.  The 
court  there  said :  "  There  was  no 
creditor  or  purchaser  who  could  ques- 
tion the  transfer  of  title  to  the 
vendee.  The  government  stood  in  no 
such  relation  and  could  raise  no  such 
objection.  It  had  no  pre-existing  de- 
mand or  equity  against  the  property. 
All  the  rights  of  the  government  re- 
sulted from  capture." 
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that  the  contract  is  valid  except  as  concerning  enforcibility  be- 
tween the  parties  Avill  also  be  found  in  the  cases  under  the  section 
of  the  statute  relating  to  land.  These  cannot  be  examined  here 
but  should  be  referred  to.^^  How  far  the  use  of  the  word  "  void  " 
in  the  statute  should  be  held  to  require  a  difference  in  construc- 
tion is  a  question  upon  which  authority  is  lacking.  Such  statutes 
were  probably  not  intended  to  vary  the  meaning  of  the  English 
statute  which  forms  the  original  basis  of  all  of  them,  and  it  may 
be  that  the  word  "  void  "  should  be  given  the  meaning  of  "  void- 
able," at  the  election  of  the  other  party.-'^ 

§  73.  Satisfaction  of  the  statute. —  The  statute  specifies  three 
waj^s  in  which  contracts  or  sales  within  its  terms  may  be  made 
binding:  (1)  Acceptance  of  the  whole  or  part  of  the  goods- 
(or  clioses  in  action)  sold,  and  actual  receipt  of  the  same;  (2) 
payment  of  earnest  money  or  a  portion  of  the  price;  (3)  The  giv- 
ing of  a  memorandum  signed  by  the  party  to  be  charged.  There 
has  been  elaborate  judicial  construction  of  each  of  these  require- 
ments, all  of  which  are  found  with  hardly  an  exception  in  the 
American  statutes.^"  These  statutory  requirements  are  obviously 
additional  to  what  the  common  law  requires;  although  the  same 
circumstances  may  sometimes  indicate  the  formation  of  a  bargain 
at  common  law  and  a  satisfaction  of  the  statute  by  the  statutory  re- 
quirements. In  order  to  recover,  therefore,  a  plaintiff  must  show 
a  good  bargain,  whether  contract  or  sale,  at  common  law,  and 

"See    Browne    on    the    Statute    of  Annot.  St.    (1901)    §   CC35.     In  Iowa 

Frauds,    c.    VlII,    29    Am.    &    Eng.  the  corresponding  requirement  is  that 

Encyc.  807.  part    of    the    goods    be    "  delivered." 

"In  Crane  v.  Powell,  139  X.  Y.  379,  Code   (1S!17),  §  4625.     As  to  the  con- 

384,   34    N.    E.    911,   the   court   said,  struction   of  this  language,   see   Bul- 

speaking  of  the  statute:     "  It  simply  lock   r.   Tschergi,   13   Fed.   Kep.   345; 

requires  that  certain  agreements  must  Legget   &    :Meyer    Co.    r.    Collier,    89 

be  proved  by  writing.     It  introduced  Iowa,  144,  56  N.  W.  417;  Dierson  v. 

a    new    rule    of    evidence    in    certain  Petersmeyer,  109  Iowa,  233,  80  N.  W. 

cases  without  condemning   as   illegal  389.      The   first   of   these   cases    held 

any  contract  that  was  legal  before."  delivery  to   a,   carrier   for   the   buyer 

The  court  here  does  not  seem  to  dis-  satisfied  the   statute.     The  latter  de- 

tinguish  the  construction  to  be  given  cision  in  the  same  State  held  the  con- 

the    New    York    statute    from    that  trary.    ilany  American  statutes  make 

given  the  English  statute.  no  reference  to  earnest,  but  any  sum 

=°In     Indiana     the     statute     uses  of  money  paid  to  bind  a  bargain  of 

simply   the   word   "receive"   without  sale  would  in  fact  always  be  a  part 

reference      to      acceptance.        Burns'  payment  of  the  price. 
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satisfaction  of  the  statute  in.  one  of  the  three  specified  ■■ways.  Until 
this  has  been  done,  the  defendant  may  withdraw  without  liability.^^ 
The  requirement  of  a  memorandum  is  obviously  suitable  either 
for  a  contract  to  sell  or  a  sale.  The  other  two  modes  of  satisfac- 
tion seem  more  naturally  to  apply  to  sales  than  to  executory  con- 
tracts. It  is  clear,  however,  that  earnest  money,  or  a  portion  of 
the  price,  may  be  paid  by  the  buyer  before  the  time  when  it  is 
agreed  that  the  property  shall  pass;  and  if  this  is  done  the  ex- 
ecutory contract  must  become  binding.  Even  acceptance  and 
actual  receipt  of  the  goods  may  take  place  before  title  has  passed, 
though  the  case  is  so  unusual  as  to  make  it  appear  strange.  The 
seller  may,  however,  deliver  to  the  buyer  the  goods  to  which  the 
contract  relates  and  the  buyer  may  accept  them  though  it  is 
agreed  that  the  property  shall  not  pass  until  some  time  later.  The 
ordinary  case  of  a  conditional  sale  is  an  instance  of  the  sort. 
Such  a  bargain,  though  oral,  is  enforcible  if  the  buyer  accepts 
and  receives  the  goods,  though  he  does  not  get  complete  titl^  as 
yet.^^  Also  the  seller  may  deliver  part  of  the  goods  and  transfer 
the  property  in  these,  while  the  contract  as  to  the  rest  of  the  goods 
still  remains  executory.^*  Satisfaction  of  the  statute  by  ac- 
ceptance and  actual  receipt  of  part  of  the  goods^*  or  by  part 
payment  makes  the  entire  bargain  of  the  parties  enforcible,  even 
though  the  bargain  contains  as  a  part  of  it  another  agreement  to 
sell  besides  that  which  has  been  partly  performed.  Thus  if  the 
seller  of  goods  agree  as  part  of  the  original  bargain  to  take  them 
back  if  desired,  this  agreement  of  repurchase  becomes  enforcible 
by  the  acceptance  and  receipt  or  payment  by  the  buyer.^° 

=1  Smith  V.  Hudson,  6  B.  &  S.  431;  =»  Williams  v.  Burgess,  10  A.  &  E. 

Dierson    v.    Petersmeyer,    109    Iowa,  499;  Gurwell  v.  Morris   (Cal.  App.), 

233,    80    N.    W.    389;     Schwartz    v.  83  Pac.  578;   Hilliard  v.  Weeks,   173 

Church  of  Holy  Cross,  60  Minn.  183,  Mass.   304,   53   N.   E.   818;    Fremont 

62  N.  W.  266.     See  §  82.  Carriage    Co.    v.    Thomsen,    65    Neb. 

"'Pinkham    v.    Mattox,    53    N.    H.  370,    91    N.    W.     376;     Johnston    i'. 

600.  Trask,  116  N.  Y.  136,  22  N.  E.  377,  5 

="  Garfield  v.   Paris,   96  U.   S.   557,  L.  E.  A.  630,  15  Am.  St.  Eep.  394; 

562,   24   L.  ed.   821;    Rickey  v.   Ten-  Fay   i:   Wheeler,  44  Vt.   292.     So  if 

broeck,  63  Mo.  563.  that  portion  of  a  contract  which  is 

^  By  the  words  of  the  statute  it  is  within  the  statute  is  reduced  to  writ- 

Bufficient  if  part  of  the  goods  are  ao-  ing  the  memorandum  makes  the  whole 

cepted    and    actually    received.      See  enforcible.      Agnew   v.    Baldwin, 

infra,  §  94.  Wis.        ,  116  N.  W.  641. 
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§  74.  Acceptance  and  receipt  is  not  equivalent  to  delivery. —  In 

the  early  linglisii  cases,  involving  the  question  of  acceptance  and 
actual  receipt  of,  the  word  "  delivery  "  is  frequently  used  as  if 
that  word  were  the  equivalent  of  acceptance  and  actual  receipt.^' 
The  word  "  acceptance,"  likewise,  in  some  cases  is  used  alone  as 
if  in  itself  it  included  the  whole  requirement  of  the  statute. ^^  One 
of  the  services  to  clear  thinking  in  the  law  of  sales  rendered  by 
Blackburn  in  his  book  on  the  "  Contract  of  Sale,"  was  making 
it  clear  that  acceptance  and  actual  receipt  were  imposed  by  the 
statute  as  a  double  requirement.  "As  there  may  be  an  actual 
receipt  without  any  acceptance,  so  there  may  be  an  acceptance 
without  any  receipt."  "^ 

§  75.  Acceptance. —  The  meaning  of  acceptance,  under  the 
statute,  seems  to  be  an  assent  on  the  part  of  the  buyer  to  take 
specified  goods  as  owner,  though  as  has  been  shown  it  need  not  be 
an  assent  to  be.  owner  at  oncc."^  It  is,  however,  necessary  that 
goods  should  be  identified  in  order  that  there  may  be  an  ac- 
ceptance, and  if  they  are  still  part  of  a  larger  mass  there  can  be 
no  at-feptance.^"  It  has  also  been  said  that  if  the  transaction  con- 
templates that  the  seller  shall  do  something  further  to  put  the 
goods  in  deliverable  condition,  there  can  be  no  acceptance.^^  This 
statement,  however,  should  perhaps  be  qualified.  It  is  of  course 
po>>ible  if  the  parties  so  intend,  though  the  presumed  intention 

^"Chaplin   r.  Eogers,   1   East,   192;  aometliing  indicating  that  he  has  ao- 

Elmore  v.  Stone,  1  Taunt.  45S.     See  cepted  part  of  the  goods  and  taken  to 

Scaili'    I.   Kcoves,    2    Esp.    598;    Xor-  them  as  owner,"  by  Lord  Campbell,  in 

man    r.   Phillips,    U   :\I.   &   W.   277;  Parker  r.  Wallis,  5  E.  &;  B.  21,  26. 

Vincent  v.  Germond,  11  Johns.  283.  So  in  Eohde  r.  Thwaites,  6  B.  &  C. 

»  Howe  «.  Palmer,  3  B.  &  Aid.  321;  388,    393,   Holroyd,    J.,    said:      "The 

Tempest  v.   Fitzgerald,   3   B.   &  Aid.  sugars  agreed  to  be  sold  being  part 

680;    Bill  v.  Bament,  0  :\I.  &  W.  36  of  a  larger  parcel,  the  vendors  were 

(by  Lord  Abinger)  ;  Terney  v.  Doten,  to    select   twenty   hogsheads   for   the 

70  C'al.  399,  11  Pac.  743;  Washington  vendee.     That  selection  was  made  by 

Ice  Co.  r.  Web.ster,  62  Jle.  341,  360,  the  plaintiffs,  and  they  notified  it  to 

16  Am.  Rep.  462.  the    defendant,    and    the    latter   then 

^Blackburn  on  Sales  (1st  ed.),  22.  promised  to  take  them  away.     That 

See    also    Kemensky    v.    Chapin,    193  is  equivalent  to  an  actual  acceptance 

TMa.'Js.    500,    70   N.   E.    7S1;    Cross    !'.  of  the  sixteen  hogsheads  by  the  de- 

O'Donnell,  44  X.  Y.  661,  664,  4  Am.  fendant."     \Yhere   the   action  of   the 

Rep.  721;  Grant  v.  :\Tilam,  Okla.  buyer  is  ambiguous  and  may  or  may 

,  95  Pac.  424,  and  decisions  in  fol-  not  indicate  acceptance,  his  intent  is 

lowing  section.  material.     Jarrell  [•.  Young,  105  :\Id. 

"  The    buyer     '•'  must     have     done  280,  66  Atl.  50. 
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is  othenvise,  for  title  to  pass  at  common  law  while  the  seller  still 
has  something  to  do  upon  the  goods.  It  would  seem  equally  pos- 
sible for  him  to  assent  to  those  goods  being  the  goods  to  which  the, 
bargain  relates  within  the  Statute  of  Frauds,  and  to  accept  them 
as  such,  the  seller  agreeing  to  do  further  work  upon  them.  It  has 
been  decided  at  least  that  there  may  be  acceptance,  though  the 
goods  must  be  counted,  weighed,  or  measured  to  fix  the  price.^^ 


If  goods  are  submitted  to  the  examination  of  the  spiici^to  deter-' 
mine  whether  they  are  the  goods  he  has  agreed  to  take,  it  seems 
obvious  that  there  is  as  yet  no  acceptance  except  upon  the  con- 
struction of  the  statute  given  by  the  recent  English  decisions,  to 
which  reference  will  be  made  hereafter.^^"  Mere  delivery  is  not 
sufficient,^^  and  "  under  the  statute  the  buyer  is  at  liberty  to  refuse, 
even  if  his  action  could  be  found  to  have  been  arbitrary  and 
wholly  unreasonable."  ^* 

§  76.  Time  of  acceptance. —  It  is  clearly  settled  that  acceptance, 
as  well  as  receipt  of  the  goods,  may  be  subsequent  to  the  common- 
law  bargain  to  which  the  statute  is  applicable,  whether  a  contract 
to  sell  or  a  sale.^^  A  more  difficult  question  relates  to  the  rule 
covering  the  relative  time  of  acceptance  and  receipt;  that  receipt 

'"Terney  v.  Doten,  70  Cal.  399,  11  472;   Remick  v.  Sandford,   120  Mags. 

Pac.  743;  Knight  v.  Mann^  118  Mass.  309;  Keraensky  v.  Chapin,  193  Mass. 

143;   Atherton  l-.   Newhall,   123  Mass.  500,  79  N.  E.  781;  Mechanical  Boiler 

141,    25    Am.    Eep.    47;    Rodgers    v.  Co.    o.   Kellner,   62   N.   J.   L.   544,  43 

Phillips,  40  N.  Y.  519.  Atl.  599;  Stone  v.  BrowTiing,  51  N.  Y. 

''Hinchman   v.   Lincoln,    124   U.    S.  211,  68  N.  Y.  598;  Gibbs  v.  Benjamin, 

38,  51,   8   S.  Ct.  369,  31  L.  ed.  337;  45  Vt.  124;  Bacon  v.  Eecles,  43  Wis. 

Brunswick    Grocery    Co.    v.    Lamar,  227. 

116  Ga.   1,  42  S.  E.  366;   Oilman  v.  ^'Kemensky   v.   Chapin,    193   Mass. 

Hill,    36    N.    H.    311;    Outwater    v.  500,  79  N.  E.  781. 
Dodge,  7  Cow.  85 ;   Cooke  v.  Millard,  ^  Buckingham  v.  Osborne,  44  Conn. 

65  N.  Y.  352,  22  Am.  Rep.  619;  Wegg  133;   Coffin  v.  Bradbury,  3  Ida.  770, 

17.  Drake,  16  U.  C.  Q.  B.  252.  35    Pac.    715,    95   Am.    St.   Rep.    37; 

«=  Daniel  v.  Hannah,  106  Ga.  91,  31  Davis  i;.  Moore,  13  Me.  424;  Bush  v. 
S.  E.  7.34;  Maeomber  v.  Parker,  13  Holmes,  53  Me.  417;  Marsh  v.  Hyde, 
Pick.  175;  Cunningham  v.  Ashbrook,  3  Gray,  331;  McCarthy  v.  Nash,  14 
20  Mo.  553.  In  the  latter  two  cases  Minn.  127;  Ortloff  v.  Klitzke,  43 
tlie  goods  were  delivered  to  the  buyer  Minn.  154,  44  N.  W.  1085;  Field  i\ 
while  still  unweighed.  In  Daniel  v.  Runk,  2  Zab.  525 ;  McKnight  v.  Dun- 
Hannah,  they  were  left  at  an  agreed  lop,  5  N.  Y.  537,  55  Am.  Dec.  370; 
public  place.  Jackson  !'.  Tupper,  101  N.  Y.  515,  5 

=='  See  infra,  §  80.  N.  E.  65 ;  Danforth  v.  Walker,  40  Vt. 

=^  Nicholson   v.   Bower,    1    E.    &   E.  257;    Cotterill    v.    Stevens,    10    Wis. 

172;  Jamison  r.  Simon,  68  Cal.  17,  8  422. 
Pac.   502;   Hewes  v.   Jordan,   39  Md. 
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may  precede  acceptance  there  seems  no  doubt.  Thus:  Where 
goods  are  sent  in  accordance  with  the  contract  and  the  gcil&r  takes 
,  them  into  his  possession,  this  will  constitute  receipt,  and  when 
he  thereafter  examines  them  and  assents  to  their  quality,  this 
will  constitute  acceptance.^®  It  is  equally  true  that  acceptance 
may  precede  the  receipt.  This  was  finally  decided  in  England 
by  the  case  of  Cusack  v.  Robinson,^^  and  the  decision  has  been 
followed  in  this  country,^^  though  expressions  may  be  found  which 
seem,  literally  interpreted,  to  indicate  a  contrary  understanding.^* 
Thi^  Sales  Act,  therefore,  follows  the  existing  law  in  declaring 
that  acceptance  may  be  either  before  or  after  delivery  of  the 
goods.*"  If,  therefore,  the  goods  in  regard  to  which  the  parties 
are  dealing  are  identified,  the  agreement  of  the  buyer  to  buy  these 
goods  is  in  itself  an  acceptance  of  them.*-' 


™  Knight  !'.  Matin,  118  Mass.  143. 
See  also  cases  cited  supra,  note  33. 

='  1  B.  &  S.  299.  This  case  over- 
ruled certain  expressions  in  Saunders 
V.  Topp,  4  Ex.  390,  to  the  effect  that 
it  is  necessary  that  the  acceptance 
should  be  subsequent  to  or  contem- 
poraneous with  the  receipt;  but  con- 
trary expressions  are  to_  be  found  in 
Morton  v.  Tibbett,  15  q!  B.  423.  In 
Cusack  V.  kob'insori,  Blackburn,  J., 
quflted  these  and  summarized  the 
matter  as  follows :  "  The  intention 
of  the  Legislature  seems  to  have  been 
that  the  contract  should  not  be  good 
unless  partially  executed;  and  it  is 
partially  executed  if,  after  the  vendee 
has  finally  .agreed  on  the  specific  arti- 
cles which  he  is  to  take  under  the 
contract,  the  vendor  by  the  vendee's 
directions  parts  with  the  possession, 
and  puts  them  under  the  control  of 
the  vendee,  so  as  to  put  a  complete 
end  to  all  the  rights  of  the  unpaid 
vendor  as  such.  We  think,  therefore, 
that  there  is  nothing  in  the  nature 
of  the  enactment  to  imply  an  inten- 
tion, which  the  Legislature  has  cer- 
tainly not  in  terms  expressed,  that 
an  acceptance  prior  to  the  receipt  will 
not  suffice." 


"Ex  parte  Safford,  2  Low.  563; 
Hewes  v.  Jordan,  39  Md.  472,  17  Am. 
Rep.  573;  Ullman  v.  Barnard,  7  Gray, 
554;  Cross  f.  O'Donnell,  44  X.  Y. 
661,  4  Am.  Rep.  721;  Bristol  v. 
Mente,  79  N.  Y.  App.  Div.  67,  74,  80 
N.  Y.  Suppl.  52 ;  affirmed,  without 
opinion,  178  X.  Y.  599,  70  X.  E. 
1096. 

"  See  .Jones  r.  Mechanics'  Bank,  29 
Md.  287,  96  Am.  Dec.  533  ;  Black  v.  Del- 
bridge  Co.,  90  Mich.  56,  51  X.  W. 
269;  Shepherd  v.  Pressey,  32  X.  H. 
40.  In  the  case  first  cited,  the  court 
said:  "There  can  be  no  acceptance 
under  the  statute  without  delivery 
by  the  seller,"  and  this  statement  was 
quoted  with  approval  in  Richardaon 
V.  Smith,  101  Md.  15,  20,  60  Atl.  612, 
70  L.  R.  A.  321,  109  Am.  St.  Rep. 
552.  Too  much  importance  should  not 
be  laid  on  such  expressions,  however. 
This  is  evident  from  the  fact  that,  in 
spite  of  these  remarks  by  the  ilary- 
land  court,  that  very  court  has  fol- 
lowed Cusack  V.  Robinson,  when  the 
question  was  actually  involved.  See 
Hewes  -u.  Jordan,  supra,  note  38. 

"Section  4    (3). 

"  See  cases  referred  to  in  this  sec- 
tion, supra.^ 
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§  77.  Acceptance  by  dealing  with  the  goods  as  owner. —  Though 
acceptance  will  ordinarily  take  place  after  the  buyer  has  suffi- 
ciently examined  the  goods  to  understand  their  nature  and  quality, 
it  is  obviously  possible  for  a  buyer  to  accept  goods  without  making 
an  examination.  If  he  assents  to  take  specified  goods  as  his,  there 
seems  no  reason  to  doubt  that  he  has  accepted  them  within  the 
terms  of  the  statute.  If,  therefore,  he  does  any  act  in  relation  to 
specified  goods,  which  necessarily  involves  the  conclusion  that  he 
has  taken  them  as  owner,  there  is  an  acceptance.  Such  an  act  is 
a  resale  of  the  gQods  by  the  buyer.*^  So  mortgaging  the  goods 
implies  acceptance;*^  or  assenting  to  the  deposit  of  goods  ina 
warehouse  for  the  buyer  andTpaymg  part  of  the  price,**  or  remov- 
ing, or  otherwise  dealing  with  property  as  owner. *^  Even  deten- 
tion of  the  goods  for  an  unreasonable  time  may  indicate  accept- 
ance.*^ In  the  cases  that  have  just  been  put  it  will  be  observed  that 
the  buyer  does  not  express  satisfaction  with  the  goods,  he  merely 
assumes  ownership  of  them.     If  he  does  this  it  may  be  that  in 


"  The  leading  case  upon  thia  point_ 
J9  MortoiTf.  'i'ibbett,  15  Q.  H.  4ii8"^ 
Lord  Campbell  lolloping  the  earlier 
case  of  Blenkinsop  v.  Clayton,  7 
Tannt.  597,  held  the  resale  an  ac- 
ceptance, saying:  "He  exercised  an 
act  of  ownership  over  it  by  reselling 
it  at  a  profit,  and  altering  its  destina- 
tion by  sending  it  to  another  wharf, 
there  to  be  delivered  to  his  vendee. 
The  wheat  was  then  constructively  in 
his  own  possession;  and  could  such  a 
resale  and  order  take  place  without 
lis  having  accepted  and  received  the 
commodity?  Does  it  lie  in  his  mouth 
to  say  that  he  has  not  accepted  that 
which  he  has  resold  and  sent  on  to 
be  delivered  to  another?  At  any  rate 
is  not  this  evidence  from  which  such 
an  acceptance  and  receipt  may  be  in- 
ferred by  the  jury  ?  "  To  the  same 
eflfeet  are  Marshall  r.  Ferguson,  23 
Cal.  65;  Phillips  v.  Ocmulgee  Mills, 
55  Ga.  633;  Taylor  f.  Mueller,  30 
Minn.  343,  346,  15  N.  W.  413,  44  Am. 
Eep.  199;  Gray  c.  Davis,  10  N.  Y. 
285;  Roman  v.  Bressler,  32  Neb.  240, 
49  N.  W.  36S;  Hill  v.  McDonald,  17 


Wis.  97.  But  see  .Tones  v.  Mechanics' 
Bank,  29  Md.  287,  96  Am.  Dec.  533. 

"  Wyler  r.  Rothschild,  53  Neb.  566, 
74  N.  W.  41. 

"  Shaw  Lumber  Co.  v.  Manville,  4 
Ida.  369,  39  Pac.  559. 

"  Currie  v.  Anderson,  2  E.  &  E. 
592 ;  Corbett  v.  Wolford,  84  Md.  426, 
35  Atl.  1088;  Edwards  v.  Brown,  98 
Me.  165,  56  Atl.  654. 

"  Coleman  v.  Gibson,  1  M.  &  R. 
168;  Norman  !'.  Phillips,  14  M.  &  W. 
277;  Parker  i'.  Wallace,  5  E.  &  B. 
21;  Bushel  f.  Wheeler,  15  Q.  B.  442; 
Treadwell  v.  Reynolds,  39  Conn.  31; 
Godkin  v.  Weber,  Mich.         ,  114 

N.  W.  924;  Schwartz  v.  Church  of 
Holy  Cross,  60  Minn.  183,  62  N.  W. 
266;  Small  v.  Stevens,  65  N.  H.  209, 
18  Atl.  196;  Standard  Wall  Paper 
Co.  v.  Towns,  72  N.  H.  324,  56  Atl. 
744;  Chambers  v.  Lancaster,  160  N. 
Y.  342,  54  N.  E.  707 ;  Lamar  v.  Rich- 
mond Cooperative  Institution,  8 
Utah,  305,  31  Pac.  397;  Spencer  v. 
Hale,  30  Vt.  314,  73  Am.  Dec.  309. 
Compare  Hinchman  v.  Lincoln,  124  U. 
S.  38,  52,  31  L.  ed.  337. 
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spite  of  objections  and  even  refusal  to  accept  there  may,  never- 
theless, be  an  acceptance.*^  Acts  of  any  sort  which  not  only  indi- 
cate an  assumption  of  ownership,  but  also  indicate  the  buyer's 
satisfaction  with  the  particular  goods  furnished  him,  after  exami- 
nation, even  more  clearly  indicate  acceptance.*^  In  connection 
with  the  question  of  acceptance  under  the  Statute  of  Frauds  by 
assuming  ownership,  cases  involving  acceptance  as  an  indication 
of  transfer  of  the  property  apart  from  the  statute  may  be 
examined.*" 

§  78.  Right  of  objection. —  Much  discussion  has  arisen  in  re- 
gard to  the  question  whether  acceptance  can  take  place  before  the 
purchaser  has  lost  his  right  co  object.  In  several  cases  statements 
have  been  made  that  this  is  impossible.^"  These  dicta  were  ex- 
amined in  Morton  v.  Tibbett'^  and  held  to  be  unfounded.  The 
conclusion  of  this  decision  seems  to  follow  inevitably  from  the 
decisions  in  the  previous  section  and  from  a  consideration  of  the 
matter  upon  principle.  If  a  horse  is  sold  with  a  warranty  and 
the  buyer  takes  him  home  and  uses  him,  and  pays  the  price, 
surely  there  has  been  an  acceptance  and  receipt ;  but  equally 
certainly  the  buyer  may  still  object  that  the  horse  does  not  comply 
with  the  warranty.^^  Similarly,  if  there  is  a  contract  to  sell  goods 
by  sample,  the  buyer  may  take  and  use  the  goods  that  are  offered 
to  him,  but  this  will  not  preclude  him  from  afterward  showing 
that  the  warranty  implied  in  a  sale  by  sample  was  not  complied 
with.^^     Again,  if  the  buyer  is  induced  to  buy  goods  by  fraud,  or 

"Sclra-artz  v.  Church  of  Holy  117,  28  N.  W.  755;  Galvin  r.  Mac- 
Cross,  60  Minn.  183,  63  X.  W.  266.  Kenzie,  21  Or.  184,  27  Pac.  1039; 
In  this  case,  altars  were  furnished  to  Schmidt  p.  Thomas,  75  Wis.  529,  44 
the  defendant  .church  and  were  N.  W.  771;  Walker  v.  Boulton,  3 
actually  set  up  in  the  church.  The  V.  C.  Q.  B.  252. 
buyer  objected  to  them  and  requested  *°  See  infra,  §  483. 
the  seller  to  remove  them.  Meantime  '"  Howe  v.  Palmer,  3  B.  &  Aid.  321 
one  altar  was  used  but  not  in  such  a  Hanson  v.  Armitage,  5  B.  &  Aid.  557 
way  as  to  injure  it.  It  was  held  that  Smith  v.  Surman,  9  B.  &  C.  561,  577 
there  was  no  acceptance,  but  there  Xorman  v.  Phillips,  14  M.  &  W.  277. 
was  a  dictum  that  unreasonable  de-          "  15  Q.  B.  428. 

tention  might  be  equivalent  to  accept-  "  Eemick    r.    Sandford,    120    Mass. 

ance,  in  spite  of  denials  or  objections;  309,  316,  note. 

actions     would     speak     louder     than  °' See  infra,   §§  483,  489;   Edwards 

■words.  V.   Brown,   98  Me.    165,   166,  56   Atl. 

"  Beaumont    r.    Brengeri,   5    C.    B.  654. 
301 ;  Richards  v.  Burroughs,  62  Mich. 
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a  mutual  mistake  of  fact  exists  as  to  the  nature  of  the  goods, 
these  circumstances  could  be  shown  although  the  buyer  had  taken 
to  the  goods  as  owner  and  had  paid  the  price  for  them."**  ' 

§  79.  Right  of  rejection. —  By  a  curious  substitution  of  a  word 
that  seems  similar,  but  means  something  different.  Lord  Camp- 
bell's decision  and  statement  in  Morton  v.  Tibbett,^^  that  an 
acceptance  might  take  place  though  the  right  to  object  still  re- 
mained, has  been  interpreted  as  deciding  that  acceptance  could 
take  place  when  a  right  to  reject  still  existed.''''  It  is  obvious 
that  acceptance  does  preclude  the  possibility  of  any  assertion  by 
the  buyer  that  he  did  not  at  the  time  of  the  acceptance  assent 
to  become  the  owner  either  then  or  thereafter.  The  definition 
previously  given,  which  seems  both  to  accord  with  the  natural 
meaning  of  the  language  of  the  statute  and  to  be  supported  by 
authority,  requires  that  the  buyer  shall  have  assented  to  become 
the  owner  of  the  goods.  Though  it  does  not  follow  that  the  buyer 
may  not  claim  that  the  goods  do  not  fulfill  a  warranty,  express  or 
implied,  in  regard  to  them,  nor  that  he  may  not  rescind  his  assent 
to  becoming  the  ovsoier,  if  he  has  been  induced  by  fraud,  duress, 
or  mistake  to  give  such  assent  (or  if  there  has  been  a  breach  of 
warranty  in  jurisdictions  where  breach  of  warranty  justifies 
rescission  of  title),  it  does  follow  that  he  cannot  assert  that  he  did 
not  agree  to  take  the  property  in  the  very  goods  in  question,  if 
within  the  meaning  of  the  statute  he  has  accepted  them.®^ 

§  80:  Modern  English  rule. —  The  curious  substitution  of  the 
word  "  reject "  for  "  object "  has  enabled  the  English  court  to  give 
a  meaning  to  acceptance  widely  different  from  any  meaning  given 
by  any  court  prior  to  1878,  and  remarkable  for  its  disregard  of 
the  language  of  the  act.  It  is  now  held  that  if  goods  are  offered 
under  contract  to  the  buyer  and  the  buyer  examines  them,  even 
though  immediately  upon  such  examination  he  refuses  them,  there 

"Eodgers  t'.  Phillips,  40  N.  Y.  519,  Ed-wards  v.  Brown,  98  Me.  165,  166, 

per  Daniels,  J.  56  Atl.  654;   Eodgers   v.  Phillips,  40 

55 15  Q.  B.  428.  N.  Y.  519,  per  Woodruff,  J. 

'"Kibble   v.   Gough,   38   L.   T.  Rep.  "  Remick    v.    Sandford,    120   Mass. 

204;  Page  v.  Morgan,  15  Q.  B.  D.  228;  309,   316;    Simpson  v.  Krumdick,  28 

Taylor  v.  Smith,  [1893]   2  Q.  B.  65;  Minn.  352,  354,  10  N.  W.  18. 
Abbott  V.  Wolsey,  [1895]  2  Q.  B.  97 
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is  an  acceptance.'^^  The  English  Sale  of  Goods  Act,  following 
these  decisions,  now  defines  acceptance  as  meaning  any  act  by  the 
buyer  in  relation  to  the  goods  which  recognizes  a  pre-existing 
contract.^''  These  English  cases,  however,  have  had  no  following 
in  this  country'"'  or  even  in  Canada.''*"' 

§  81.  Who  may  accept. — A  buyer  may  accept  the  goods  by  an 
agent."^  The  power  of  the  agent  to  bind  his  principal  depends 
upon  the  law  of  agency.  The  statute  imposes  only  the  limitations 
immediately  to  be  mentioned.  There  is  a  dictum  in  a  jSTew  York 
decision  that  payment  to  an  agent  whose  authority  is  derived  from 
the  same  oral  agreement,  the  validity  of  which  is  in  question,  will 
not  take  the  agreement  out  of  the  statute.®^  The  same  reasoning 
would  be  applicable  to  an  agent  to  receive  the  goods  instead  of 
the  money,^^  but  this  reasoning  is  open  to  the  criticism  applicable 
to  New  York  decisions  upon  acceptance  and  receipt  generally,  that 
it  attempts  to  make  a  rule  which  the  words  of  the  statute  do  not 
justify;  that  something  other  than  mere  oral  words  are  always 
necessary  to  take  a  case  out  of  the  statute.''*  It  may  be  observed 
also  that  imquestionably  an  agent  as  a  broker  or  auctioneer  may 
be  authorized  by  parol  to  sign  a  memorandum  for  the  buyer  as 
part  of  the  transaction  to  which  the  memorandum  relates.^'  "What- 
ever may  be  said  of  the  iSTew  York  decision,  it  is  at  least  settled 

"» Kibble    r.   Gough,   38   L.   T.   Rep.  ""Scott   v.    Melody,    27   Ont.   App. 

204;  Page  i'.  Morgan,  15  Q.  B.  D.  228;  193. 

Taylor  v.  Smith,  [1893]   2  Q.  B.  65;  "  Simmonds    v.    Humble,    13    C.   B. 

Abbott  I'.  Wolsey,  [1805]  2  Q.  B.  97.  (N.    S.)     258;    Jones    !-.    Mechanics' 

"»  Section  4    (3).     The  English  au-  Bank,  29  Md.  287,  96  Am.  Dec.  533; 

thorities  have  now  defined  acceptance,  iSnow   v.    Warner,    10    Met.    132,    43 

therefore,  aa  an  acceptance  of  the  con-  Am.   Dec.   417 ;    Gaff   v.   Homeyer,  59 

tract;    but   the    statute   says   plainly  Mo.  345;  Vanderbilt  v.  Central  R.  R. 

that  what  is  requisite  is  acceptance  of  Co.,  43  N.  J.  Eq.  669,   12  Atl.   188; 

the  goods.  Cutwater    )'.    Dodge,    6    Wend.    397; 

""Dierson  r.  Petersmeyer,  109  Iowa,  Rogers  r.  Gould,  6  Hun,  229;  Wilcox 

233,  80  N.  W.  389;   Corbett  v.  Wol-  Silver  Plate  Co.  v.   Green,   72  N.  Y. 

ford,    84    Md.    4-2fi,     35    Atl.     1088;  17 ;  Alexander  r.  Oneida  Co.,  76  Wis. 

Remick  v.  Sandford,  120  Mass.  309;  56,  45  X.  W.  21. 

Mechanical  Boiler  Co.   i>.  Kellner,  62  '^Hawley  v.  Keeler,  53  N.  Y.  114, 

N.   J.  L.  544,  43  Atl.   599;   Stone   v.  120. 

Browning,    51    N.    Y.    211,   68   N.   Y.  "^  See  Alexander   v.   Oneida  Co.,  76 

598.     Compare  Standard  Wall  Paper  Wis.  56,  60,  45  N.  W.  21. 

Co.  V.  Towns,  72  N".  H.  324,  56  Atl.  "  This  rule  is  discussed,  infra,  §  87. 

744;   Strong  v.  Dodds,  47  Vt.  348.  "See  infra,  §  114. 
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that  the  seller  himself  cannot  be  the  agent  of  the  buyer  to  accept. 
Aside  from  the  statute  it  is  entirely  possible  for  the  buyer  to 
constitute  the  seller  his  agent  to  appropriate  goods  to  the  bargain, 
and  such  appropriation  is  sufficient  to  transfer  title  at  common 
law,  but  it  is  not  sufficient  to  constitute  an  acceptance  within  the 
statute."^  This  principle  is  necessarily  involved  in  the  decisions 
which  hold  that  delivery  to  a  carrier  or  other  bailee  for  the  buyer 
is  not  a  satisfaction  of  the  statute,  even  though  the  buyer  has 
selected  and  shipped  the  goods  in  accordance  with  the  offer  or 
contract  of  the  consignee,''^  for  the  delivery  to  the  carrier  or 
bailee  for  the  buyer  is  clearly  a  sufficient  receipt ;  what  is  lacking 
is  the  acceptance.'^  For  this  reason  the  delivery  of  goods  at  a 
particular  place  by  the  buyer,  in  accordance  with  the  contract, 
does  not  satisfy  the  statute  unless  there  is  some  acceptance  before 
or  after  the  delivery.^"  Acceptance  by  one  joint  buyer  is  insuffi- 
cient^" unless  he  is  as  partner  or  otherwise  expressly  or  impliedly 
authorized  by  his  cobuyers  to  act  for  them. 

§  82.  Parties  may  withdraw  before  the  satisfaction  of  the  stat- 
ute.—  Until  the  contract  or  sale  has  become  enforcible  imder  the 
statute  either  party  may  withdraw;  consequently,  the  buyer  may 
reject  the  goods  though  he  has  previously  accepted  them,  provided 
he  has  not  as  yet  received  them,^^  and  on  the  other  hand  the  seller 
may  refuse  to  go  on  with  the  bargain  and  a  subsequent  acceptance 
by  the  buyer  will  be  ineffectual.''^ 

§  83.  Acceptance  under  a  mistake. —  In  Eodgers  v.  Phillips,^^ 
Daniels,  J.,  said,  referring  to  an  acceptance  of  an  alleged  bill  of 
lading  by  the  buyer  after  the  goods  which  it  represented  had  been 

""  See  supra,  §   75 ;   also  Sotham  v.  Mo.  App.  262,  95  S.  W.  963 ;  Finney 

Weber,  116  Mo.  App.   104,  92  S.  W.  v.  Apgar,  31  N.  J.  L.  266;  Brewster 

181.  V.  Taylor,  63  N.  Y.  587. 

"  See  infra,  §  89.  "  Chamberlain    v.    Dow,    10    Mich. 

«« Lloyd    V.    Wright,    25    Ga.    215;  319.     The  contrary  decision  of  Smith 

Jones    V.    Mechanics'    Bank,    29    Md.  v.   Milliken,   7   Lans.   336,  cannot  be 

287,  96  Am.  Dec.  533;   Kemensky  v.  supported. 

Chapin,  193  Mass.  500,  79  N.  E.  781;  "Hatch  v.  Gluck,   47  N.  Y.  Misc. 

Cross  V.  O'Donnell,  44  N.  Y.  661,  4  Rep.  128,  93  N.  Y.  Suppl.  508.     See 

Am.  Rep.   721.     See  also  eases  cited  supra,  §§  73,  75. 

infra,  §  89.  "  Smith  v.  Hudson,  6  B.  &  S.  431. 

«»Hart  V.  Bush,   E.   B.   &   E.   494;  "40  X.  Y.  519. 
Eichberg  v.  Benedict  Paper  Co.,  119 
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destroyed :  "  What  they  did  in  this  respect  was  done  before  they 
had  received  any  intelligence  of  the  misfortune  to  the  property. 
And  even  if  prior  to  that  time  they  had  determined  to  accept  the 
shipment  by  accepting  the  bill  of  lading  upon  the  supposition  and 
belief  that  the  property  was  then  afloat,  they  became  at  liberty  to 
rescind  their  determination  and  refuse  to  receive  it  as  soon  as  they 
discovered  that  it  had  been  formed  under  a  mistake  of  a  material 
fact  affecting  it.''  The  doctrine  thus  stated  seems  open  to  ques- 
tion. By  hypothesis,  the  requisites  at  common  law  for  transfer 
of  title  have  been  satisfied  and  all  that  is  necessary  is  to  satisfy  the 
statute.  There  seems  no  reason  why  the  buyer  should  be  pro- 
tected if  the  requirements  of  the  statute  have  actually  been  satis- 
fied, even  though  he  was  induced  to  satisfy  them  by  a  mistaken 
belief  in  regard  to  an  essential  fact.  He  is  only  doing  what  he 
ought  to  do  in  any  event,  although  he  could  not  be  legally  com- 
pelled to  do  it.  AVhere  a  man  performs  a  duty,  even  if  an  unen- 
forcible  one,  such  as  paying  a  debt  barred  by  the  Statute  of 
Limitations,"  or  accepting  goods  which  he  had  bought  imder  an 
oral  contract,  mistake  affords  no  reason  for  excusing  him.'*  The 
case  presents  a  certain  analogy  to  that  of  a  memorandum  used  to 
satisfy  the  Statute  of  Frauds,  though  not  made  for  that  purpose.''^ 
Accordingly,  in  Massachusetts,  the  buyer  has  been  held  liable 
upon  an  acceptance  and  receipt  of  part  made  under  these 
circumstances."*^ 

§  84.  Actual  receipt. —  There  is  less  opportunity  for  doubt  as 
to  the  meaning  of  actual  receipt  than  there  is  as  to  the  meaning  of 
acceptance.  Whatever  difficulties  exist  in  regard  to  receipt  arc- 
rather  due  to  the  inherent  difficulty  of  determining  what  is,  in 
fact,  possession,  than  to  any  doubt  as  to  the  meaning  of  the  word 
"  receipt."  All  cases  admit  that  it  means  acquisition  of  posses- 
sion by  the  buyer,  and  in  the  following  sections  the  question  of 
what  is  such  possession  will  be  considered." 

"Townsend  V.  Hargravea,  118  :Mass.  as     acceptance     and     receipt     is     not 

325.     See  also  infra,  §  94.  enough.       Calvert     r.     Schultz,     143 

■"See  infra,  §  106.  Mich.  441,   106  N.  W.   1123.     As  ac- 

"Townsend  r.  Hargraves,  118  Mass.  ceptance  has  reference  simply  to  the 

32.5.     See  also  Vincent  t'.  Germond,  11  buyer's  assent  to  becoming  owner.it 

Johns.  283.  would  seem  that   any   act  which,  by 

"A    custom    to    regard    something  a   eustoni  binding   both   parties,   had 
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§  85.  Forcible  taking  or  giving  of  possession. —  In  aa  early 
English  case'^*  it  was  casiially  remarked  by  Abbott,  C.  J. :  '"'  I  do 
not  mean,  however,  to  say  that  if  the  buyer  were  to  take  away 
the  goods  without  the  assent  of  the  seller,  that  would  not  be  suffi- 
cient to  bind  him."  But  it  is  probable  that  it  would  generally  be 
held  that  the  receipt  or  possession  that  the  contract  requires  must 
he  obtained  with  the  assent  of  the  hu^Mfe-  Certainly  a  forcible 
seizure  is  insufficient.™  The  constant  use  of  the  word  "  delivered  " 
m  the  cases  as  a  substitute  for  the  words  of  the  statute,  "  actual 
receipt,"  seems  to  indicate  that  the  courts  have  in  mind,  at  least, 
receipt  acquired  by  an  att  on  the  part  of  the  seller.  The  converse 
case  arises  where  the  seller  attempts  to  force  delivery  on  the 
buyer  without  his  knowledge  or  assent  This  was  held  insufficient 
in  a  recent  Iowa  decision.*"  The  court  said:  "  To  take  a  contract 
out  of  the  Statute  of  Frauds  the  vendor  must  not  only  act  with 
the  purpose  of  placing  the  right  of  possession  in  the  vendee,  but 
the  latter  must  actually  accept  with  the  intention  of  taking  pos- 
If  it  be  admitted  that  possession,  taken 


session  as  owner. 


been  treated  as  an  acceptance  would 
be  sufficient  for  that  purpose  under 
the  statute;  but  for  actual  receipt 
an  external  test,  of  which  intent  of 
the  parties  cannot  wholly  supply  the 
place,  is  necessary.  Custom  might, 
however,  indicate  assent  to  regard  a 
delivery  to  a,  third  person  or  at  a 
particular  place  as  a  receipt  by 
the  buyer,  and  in  Calvert  v.  Schultz, 
seems  to  have  done  so.  The  court 
was  doubtless  influenced  by  the  fact 
that  the  goods  were  not  actually 
moved  and  the  whole  transaction 
rested  in  parol.     See  infra,  §  86. 

"Tempest  v.  Fitzgerald,  3  B.  & 
Aid.  680. 

"Washington  Ice  Co.  v.  Webster, 
62  Me.  341,  16  Am.  Rep.  462;  Baker 
V.  Cuyler,  12  Barb.  667;  Brand  v. 
Focht,  3  Keyes,  409. 

"  Dierson  v.  Petersmeyer,  109  Iowa, 
233,  80  N.  W.  389. 

*'  It  may  be  that  the  court  in  mak- 
ing this  remark  was  also  influenced 


by  the  idea  that  acceptance  must 
be  subsequent  to  delivery,  an  idea 
which  seems  erroneous  in  view  of 
the  authorities  cited  in  §  76,  supra. 
The  facts  of  the  case  make  the 
decision  obviously  correct  for  the 
buyer  had  refused  to  take  the  goods 
before  the  attempted  delivery  was 
made  without  his  knowledge,  in  the 
place  specified  in  the  oral  contract. 
A  more  difficult  case  would  arise  had 
there  been  no  such  prior  refusal. 
Such  a  case  is  covered  by  the  lan- 
guage in  Goodivine  v.  Cadwallader, 
158  Ind.  202,  204,  61  N.  E.  939.  The 
court  said,  quoting  with  approval 
from  Dehority  v.  Paxson,  97  Ind.  253, 
256  ;  "  The  seller  must  part  with  his 
control  witli  the  purpose  of  vesting 
the  right  of  property  in  the  buyer 
who  must  receive  with  such  intent  on 
his  part."  Neither  case,  however, 
presented  facts  of  the  sort  under 
discussion. 
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without  authority  by  the  buyer,  cannot  be  treated  by  him  as 
actual  receipt  within  the  statute,  it  may  yet  be  asked  whether  the 
other  party  m^ay  so  treat  it.  It  would  seem  that  he  might.  The 
question  has  not  arisen,  but  in  a  Wisconsin  decision  it  was  held 
that  where  the  buyer  fraudulently  obtained  goods  from  a  bailee 
of  the  seller,  the  seller  might  treat  this  as  receipt  by  the  buyer, 
and  acceptance  of  an  offer  which  the  seller  had  made.®^ 

§  86.  Receipt  of  goods  in  the  hands  of  a  third  person. —  There  is 
no  doubt  that  goods  may  be  received  within  the  meaning  of  the 
statute  while  still  remaining  in  the  hands  of  a  third  person  as 
bailee. ^^  It  is  necessary,  of  course,  that  the  buyer  assent  to  the 
bailment  that  is  made  for  him.^*  It  is  also  essential,  in  order  to 
make  out  actual  receipt  by  the  buyer  in  such  case,  that  there 
should  be  assent  on  the  part  of  the  bailee  to  hold  for  the  buyer.^'* 
This  assent  of  the  bailee  may  be  given,  it  would  seem,  either  by 
attornment  by  the  bailee  to  the  purchaser  after  the  purchase,  or 
by  a  negotiable  promise  of  the  bailee  prior  to  the  bargain  to  hold 
the  goods  for  any  one  whom  the  buyer  should  nominate,  as  in  a 
negotiable  warehouse  receipt,  since  after  the  negotiation  of  the 
receipt  the  promise  of  the  warehouseman  by  its  terms  runs  di- 
rectly to  the  indorsee.  The  goods,  though  they  may  not  be  in  the 
hands  of  a  bailee  at  the  time  of  the  bargain,  may  be  subsequently 
delivered  to  him.  Whether  they  are  then  "  received  "  by  the  buyer 
depends  upon  the  terms  on  which  the  bailee  receives  them.     If 

"'  Somers    r.   iloLaughlin,    57    Wig.  seems   to   have   been   evidence   of   as- 

358,  362,   15   N.   W.   442.     Tlie  court  sent  subsequent  to   the  arrangement  ■ 

said:     "  It  was  fraud  upon  the  plain-  between    the    seller    and    the    bailee, 

tiff    if    the    defendant    obtained    the  but    the    court    held    it    insufficient, 

possession   of  the   mare   from   James  probably  because  of  tlie  doctrine  re- 

[the  bailee]   by  suppressing  the  real  ferred  to  in  the  next  section, 
bargain.     In   such   case,   if   the   pos-  ""^  Bentall  v.  Burn,  3  B.  &  C.  423 

session  is  obtained  by  fraud,  it  may  Farina._r_._JHorne.   16   M.   &   W.    119 

be   treated   by   the   vendor   as    a,   de-  Stevans     i\     Stewart,     'i  "^al.     140 

livery    to    complete    the    sale    at   his  Gooch  v.  Holmes,  41  Me.  523;  To%vn- 

option."  send    r.    Hargraves,    118   Mass.    325; 

"Daniel    v.   Hannah,    106    Ga.    91,  Bassett   r.    Camp,   54   Vt.   232.     But 

95,  31   S.  E.  734.     See  also  cases  in  see  King  v.  Jarman,  35  Ark.  190,  37 

the  four  following  notes.  Am.    Rep.    11;    Sahlman    r.    Mills,    3 

"Calvert  v.  Schultz,  143  Mich.  441,  Strob.  384,  51  Am.  Dec.  630. 
106  N.  W.  1123.     In  this  case  there 
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he  receives  them  for  the  buyer  there  is  receipt  ;^^  but,  on  the 
other  hand,  if  the  goods  are  still  subject  to  the  seller's  orders, 
though  in  the  bailee's  hands,  there  is  no  actual  receipt  by  the 
buyer.^^ 

§  87.  New  York  rule. —  In  a  leading  case  in  New  York^^  which 
has  had  great  subsequent  influence,  the  court  laid  down  a  rule 
more  stringent  than  that  suggested  in  the  preceding  paragraph 
Wright,  J.,  said:  "  The  uniform  doctrine  of  the  cases,  howevet,, 
has  been  that  in  order  to  satisfy  the  statute  there  must  be  some- 
thing more  than  mere  words ;  that  the  act  of  accepting  and  receiv- 
ing required  to  dispense  "vyith  a  note  in  writing  implies  more  than 
a  simple  act  of  the  mind."  It  may  be  readily  admitted  that  the 
last  sentence  of  this  quotation  is  sound.  The  preceding  sentence, 
that  mere  words  are  necessarily  insufficient,  is  not  so  clear.  In 
the  case  itself  the  court  held  that  lumber  on  a  dock  apart  from 
other  lumber  could  not,  as  matter  of  law,  be  received  by  the 
buyer  though  the  dock  was,  apparently,  a  public  or  gua^'-publio 
place.  The  lower  court  had  left  the  matter  to  the  jury  with  the 
instruction,  "  that  if  they  were  satisfied  that  it  was  the  intention 
of  the  parties  to  consider  the  lumber  delivered  at  the  time  of  the 
bargain,  and  that  nothing  further  was  agreed  or  contemplated  to 
be  done  in  order  to  change  the  title  in  or  possession  of  the  lumber, 
the  plaintiff  was  entitled  to  recover ;  that  the  sale  was  not  within 
the  Statute  of  Frauds  and  did  not  require  any  note  or  memo- 
randum in  writing,  provided  they  should  find  from  the  evidence 
that  there  was  a  delivery  and  acceptance  of  the  lumber  at  the 
time  of  the  bargain."  The  majority  of  the  upper  court  held  that 
the  statute  could  not  have  been  satisfied,  since  the  alleged  delivery 
consisted  merely  of  words.  This  decision  and  the  rule  on  which 
it  is  based  have  been  followed  in  New  York^"  and  some  other 

"  Dodsley   v.   Varley,    12   A.    &   E.  "  Shelton    v.     Thompson,     96    Mo. 

632;   Cusaek   i;.  Robinson,  1   B.  &  S.  App.   327,   70    S.   W.   256.      See   also 

299;    Schroder    v.   Palmer    Hardware  Scully  v.  Smith,  110  N.  Y.  App.  Div. 

Co.,  88  Ga.  578,  15  S.  E.  327;  Moore  88,  i,6  N.  Y.  Suppl.  998. 

V.  Hays,  12  Ind.  App.  476,  40  N.  E.  "  Shindler  v.  Houston,  1  N.  Y.  261, 

638;    Snow   v.  Warner,   10  Met.    132,  49  Am.  Dec.  316. 

43     Am.     Dec.     417;     Vanderbilt    v.  "Marsh    v.   Rouse,   44  N.  Y.   643; 

Central  R.  R.,  43  N.  J.  Eq.  669,  12  Hallenback  i\  Cochran,  20  Hun,  416; 

Atl.  188.  Hinchman  v.   Lincoln,   124  U.   S.  38, 


96  Formation  of  the  Conteact. 

States,^"  but  it  seems  to  commend  itself  neither  as  a  construction 
of  the  statute  nor  as  a  practical  working  rule.  The  aim  of  the 
statute  doubtless  was  to  require  certain  things,  because  in  general 
these  things  would  supplement  or  be  a  substitute  for  parol  evi- 
dence ;  but  the  statute  did  not  and  could  not  well  do  away  with 
parol  evidence  nor  prevent  the  decision  of  cases  turning  some- 
times solely  upon  parol  evidence.  It  did  not  attempt  to  do  this, 
it  simply  prescribed  certain  requisites ;  one  of  them  is  actual 
receipt.  If  the  buyer  is,  as  a  matter  of  fact,  in  possession  and 
control  of  goods,  the  fact  that  he  acquired  the  possession  without 
any  act  other  than  words  is  immaterial.  AYhcre  p)roperty  is  bulky 
it  will  not  infrequently  happen  that  transfer  of  possession  will  be 
made  by  the  statement  of  the  htPfei— that  he  relinquishes  owner- 
ship and  control  to  the  -selfer  and  the  assent  of  the  aoll^'r  to  receive 
this.  As  a  practical  matter  the  New  York  rule  is  a  bad  one,  for 
it  is  not  alwaj's  easy  to  deal  with  bulky  property  otherwise  than  as 
the  parties  did  in  the  case  under  discussion.  They  should  not  b^i 
P'  nalized  for  adopting  the  only  natural  and  reasonable  means  of 
delivery.  The  language  of  this  decision  has  been  elsewhere  criti- 
oised.^1 

§  88.  Receipt  by  delivery  at  a  particular  place. —  If  the  agree- 
ment of  the  parties  is  that  the  goods  shall  be  delivered  at  a  par- 
ticular place,  which  is  not  in  the  control  of  any  one,  but  to  which 
the  buyer  has  access  and  from  which  he  may  take  the  goods  when 
he  pleases  vdthout  asking  permission  of  any  one,  there  is  receipt 
within  the  statute.''"  If  the  goods  at  the  time  of  the  bargain  are 
already  lying  in  this  place,  the  statement  by  the  seller  that  he 
delivers  them  is  likewise  good  delivery  by  the  seller  and  receipt 

8    S.    Ct.    3G9,    31    L.    ed.    337.      The  "  Browne,  Statute  of  Frauds,  §  320. 

deci.sion  last  cited  came  up  from  tlie  "  Cu?ack    c.    Robinson,    1    B.    &   S. 

Circuit  Court  for  the  Southern  Dis-  299;   Bulkley  v.  Waterman,  13  Conn, 

trict    of    Now    York    and    involved    a  328;    Daniel   r.   Hannah.    106   Ga.   91, 

discussion  of  New  York  law.  31   S.   E.   734;    Barkalow  v.   Pfeiffer, 

"Brunswick  Grocery  Co.  r.  Lamar,  38    Ind.    214;     Whaley    v.    Ga.e,    48 

116  Ga.   1,  42  S.  E.  360;   Dehority   i'.  Mich.    193,    12   N.   W.   33;    Somers-  v. 

Paxson,  97  Ind.  253;  Gorman  t.  Bros-  McLaughlin,  57  Wis.   358,  362,  15  X. 

sard,   120  Mich.   611,   79   N.   w.   go3;  "w.    442.      But   see    Finney    r.  'Apgar, 

Calvert  ,■.  Schultz,  143  Mich.  441,  106  31  N.  J.  L.  266.    And  compare  How°ard 

N.    W.    1123.      See   also   Edwards    v.  v.  Borden,  13  Allen,  299. 
Grand  Trunk  R.  R.  Co.,  54  :\Ie.   105. 


Formalities  of  the  Conteaot. 


97 


by  the  })ujer°^  unless  where  the  New  York  rule,  requiring  more 
than  mere  words  to  satisfy  the  statute,  prevails."* 

§  89.  Receipt  by  delivery  to  a  carrier. —  When  goods  have  been 
ordered  from  a  distance  or  are  selected  and  appropriated  by  the 
buyer  and  shipped  to  him  by  a  carrier,  the  statute  is  not  satisfied 
by  the  delivery  to  the  carrier.  There  is  actual  receipt  but  no 
acceptance.''^  It  has  sometimes  been  thought  to  make  a  differ- 
ence if  the  buyer  designated  the  carrier  by  which  the  goods  were 
sent.®''    This  distinction,  however,  is  obviously  unsound,  for  unless 


"  Leonard  r.  Davis,  1  Black,  476, 
17  L.  ed.  222;  Calkins  r.  Lockwood, 
17  Conn.  154,  42  Am.  Dec.  729;  Boyn- 
ion  r.  Veazie,  24  Me.  286;  Jewett  v. 
Warren,  12  jMass.  300,  7  Am.  Dec. 
74;  Carter  l".  Willard,  19  Pick.  1. 
See  also  Tansley  i\  Turner,  2  Bing. 
X.  C.  151;  Cooper  r.  Bill,  3  H.  & 
G.  722. 

"*  The  facts  of  Sliindler  v.  Houston, 
1  N.  Y.  201,  49  Am.  Dec.  316, 
necessarily  involved  this  question. 
Tlie  same  point  was  decided  in  the 
same  way  in  a  recent  Michigan  de- 
cision. Gorman  v.  Brossard,  120  Mich. 
611,  79  N.  W.  903.  In  this  case  the 
agreement  related  to  a  quantity  of 
curbstone  lying  where  the  seller  had 
deposited  it  after  completing  a  bulky 
contract.  Ladnier  i;.  Ladnier,  90 
]Miss.  475,  40  So.  940.  See  also 
€ooke  V.  Millard,  65  N.  y.  352,  22 
Am.  Eep.  019;  Brewster  v.  Taylor, 
63   X.   Y.  5S7. 

"=  Hanson  v.  Armitage,  5  B.  &  Aid. 
557;  Acebal  r.  I^vy,  10  Bing.  376; 
Hart  r.  Bush,  E.  B.  &  E.  494;  Bil- 
lin  V.  Henkel,  9  Colo.  394,  13  Pac. 
420;  Lloyd  v.  Wright,  25  Ga.  215; 
Brunswick  Grocery  Co.  v.  Lamar, 
116  Ga.  1,  4,  42  S.  E.  366;  Keiwert 
V.  Meyer,  62  Ind.  587,  30  Am.  Bep. 
206;  Hausman  v.  Nye,  62  Ind.  485, 
30  Am.  Eep.  199;  Jones  v.  Mechan- 
ics' Bank,  29  Md.  287,  96  Am.  Deo. 
533 ;  Frostburg  Min._^  Co^  y.^^^^^New 
England    Glass    Co.,""'9     Cush.     IIJL; 


Johnson  v.  Cuttle,  105  Mass.  447, 
7  Am.  Rep.  545 ;  Kemensky  v.  Chapin, 
193  Mass.  500,  79  X.  E.  781;  Gatiss 
■V.  Cyr,  134  Mich.  233,  96  N.  W.  26; 
Grimes  v.  Van  Vechten,  20  Mich. 
410;  Eindskopf  v.  De  Ruyter,  39 
Mich.  1,  33  Am.  Rep.  340;  Smith 
1!.  Brennan,  62  Mich.  349,  28  N.  W. 
892,  4  Am.  St.  Rep.  867;  Calvert  v. 
Schultz,  143  Mich.  441,  106  N.  W. 
1123;  Simmons  Hardware  Co.  v. 
Mullen,  33  Minn.  195,  22  N.  W.  294; 
Fontaine  v.  Bush,  40  Minn.  141,  41 
N'.  W.  465,  12  Am.  St.  Rep.  722; 
Waite  V.  McKelvy,  71  Minn.  167,  73 
N.  W.  727;  Salomon  v.  King,  63 
N.  J.  L.  39,  42  Atl.  745 ;  Shepherd  v. 
Pressey,  32  X.  H.  49,  55;  Standard 
Wall  Paper  Co.  v.  Towns,  72  N.  H. 
324,  56  Atl.  744;  Rodgers  r.  Phillips, 
40  X.  Y.  519;  Allard  v.  Greasert,  61 
X.  Y.  1 ;  Hudson  Furniture  Co.  v. 
Freed  Furniture  &,  Carpet  Co.,  10 
Utah,  31,  36  Pac.  132.  See,  how- 
ever, the  contrary  decision  of  Strong 
r.  Dodds,  47  Vt.  348.  In  Iowa  where 
the  statute  does  not  require  accept- 
ance it  has  been  held  that  delivery 
to  a  carrier  under  the  circumstances 
suggested  satisfies  the  statute.  Bul- 
lock 1-.  Tschergi,  13  Fed.  Rep.  345; 
Leggett  &  Meyer  Co.  v.  Collier,  89 
Iowa,  144,  149,  56  X.  W.  417. 

"  Rodgers  v.  Phillips,  44  N.  Y.  519, 
by  Daniels,  J. ;  Spencer  v.  Hale,  30 
Vt.  314,  73  Am.  Dec.  309. 
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the  carrier  were  designated  by  the  buyer  expressly  or  impliedly,  or 
unless  the  seller  were  given  authority  to  select  the  carrier,  the  title 
to  the  goods  would  not  pass  at  common  law  and  there  would  be  no 
need  of  raising  any  question  about  the  statute.  The  carrier 
would  not  be  the  agent  to  receive  for  the  buyer,  much  less  the 
agent  to  accept.  And  even  though  the  carrier  be  specially  named 
by  the  buyer,  it  is  still  true  that  though  the  carrier  has  authority 
to  receive  for  the  buyer,  he  has  not  authority  to  accept.  The 
agency  of  the  carrier  is  to  receive  and  carry  goods,  not  to  decide 
whether  they  conform  to  the  contract  or  offer.  Accordingly  it  is 
generally  agreed  now  that  even  though  the  carrier  is  particularly 
designated  by  the  buyer,  delivery  of  the  goods  to  him  does  not 
satisfy  the  statute.^''  It  should  be  observed,  however,  that  if  the 
goods  are  identified  by  the  buyer's  order,  or  contract,  and  not 
merely  by  the  seller's  appropriation,  this  constitutes  acceptance; 
and  the  subsequent  delivery  of  these  goods  to  an  authorized  carrier, 
consigned  to  the  buyer,  being  a  receipt,  the  statute  is  satisfied.®*  If 
the  goods  when  shipped  are  consigned  by  the  seller  to  his  own 
order,  though  the  bill  of  lading  is  indorsed  and  sent  forward  with 
a  draft  for  the  price,  delivery  to  the  carrier  is  no  receipt  by  the 
buyer,  and,  therefore,  though  the  goods  were  identified  and  assented 
to  before  shipment,  the  statute  is  not  satisfied."®  If  the  goods 
arrive  at  their  destination  and  the  buyer  sends  a  truckman  to 
haul  them  to  the  buyer's  place  of  business,  even  then  there  may 
be  no  acceptance,  for  the  buyer's  dealing  with  the  goods  is  as  con- 
sistent with  a  temporary  possession  for  the  purpose  of  inspection 
as  with  an  assumption  of  ownership.-' 

§  90.  Keceipt  of  goods  in  the  hands  of  buyer. —  It  sometimes 
happens  that  at  the  time  of  a  bargain  the  goods  in  question  are 

^  Jones  V.  Mechanics'  Bank,  29  ^li.  seller  refuses  to  let  the  car  in  which 

287,  96  Am.  Dec.  533;  Smith  v.  Bren-  the  goods  are  loaded  go  forward  until 

nan,  62  Mich.  349,  28  N.  W.  892,  4  the    goods    are    paid    for.      Scully    v. 

Am.  St.  Rep.  867;   Fontaine  v.  Bush,  Smith,   110   N.   Y.  App.   Div.   88,   96 

40  Minn.  141,  41  N.  W.  465,  12  Am.  N.  Y.  Suppl.  998. 

f=t.  Rep.  722;  Rodgers  r.  Phillips,  40  "Fort  Worth  Packing  Co.  v.  Con- 

N.  Y.   519,  by  Woodruff,  J.;   Allard  sumers    Meat    Co.,    86    Md.    635,    39 

V.  Greasert,  61  N.  Y.  1.  Atl.  746. 

"  Ullman  v.  Barnard,  7  Gray,  554 ;  '  Standard     Wall     Paper     Co.     v. 

Cross    V.    O'Donnell,    44    N.    Y.    661,  Towns,  72  N.  H.  324,  66  Atl,  744. 
4    Am.    Rep.    721.      But    not    if    the 
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already  in  the  possession  of  the  buyer.  Under  these  circumstances 
the  goods  will  generally  be  identified  and  no  difficulty  can  arise  in 
regard  to  acceptance.  As  the  buyer  has  possession  it  would  seem 
also  proper  to  hold  that  he  has  actual  receipt  of  the  goods.  This  is 
well  settled  in  England^  and  the  English  decision  has  been  followed 
in  this  country.^  It  will  be  observed,  however,  that  these  cases 
are  obnoxious  to  the  Kew  York  rule,  to  which  reference  has  been 
made  above,*  for  the  whole  transaction  rests  in  parol.  Accord- 
ingly, several  decisions  of  the  lower  courts  in  New  York  have 
held,  under  such  circumstances,  that  the  statute  was  not  satisfied."* 
In  a  recent  case,  however,  in  the  Supreme  Court  of  New  York, 
affirmed  without  opinion  by  the  Court  of  Appeals,^  the  majority  of 
the  court,  without  citing  the  earlier  decisions,  held  that  where  part 
of  the  goods  had  been  sent  to  the  buyer  for  his  examination,  and 
he  subsequently  had  agreed  to  buy  the  goods  thus  in  his  possession, 
there  was  an  acceptance  and  receipt  of  part  of  the  goods  within 
the  meaning  of  the  statute.  While  the  decision  commends  itself, 
it  seems  inconsistent  with  the  earlier  cases  referred  to  above  and 
also  with  the  rule  of  Shindler  v.  Houston,^  requiring  something 
more  than  words  to  make  out  acceptance  and  receipt.^ 

§  91.  Receipt  of  goods  in  the  hands  of  seller As  has  been  pre- 

'  Edan  v.  Dudfield,  1  Q.  B.  302.  lower   price   than   at   first   tlie  buyer 

'  Devine   v.  Warner,   73   Conn.   375*  accepted.     In  the  other  cases  iu  thia 

379,    53   Atl.    782,   96   Am.    St.   Rep.  note  the  buyer  was  in  possession  by 

211,  76  Conn.  229,  56  Atl.  562;  Couil-  virtue   of     a     previous     arrangement 

lard  1-.  Johnson,  24  Wis.  533;  Snider  disconnected  with   the  ultimate  sale. 

V.  Thrall,  56  Wis.  674,  14  N.  W.  814.  "  Bristol  v.  Mente,  79   N.   Y.  App. 

See  also  Smith  v.  Bryan,  5  Md.  141,  Div.   67,  80   N.   Y.   Suppl.   52;   affd., 

59  Am.  Dec.  104;  Norton  y.  Simonda,  without   opinion,   178   N.   Y.   599,   70 

124  Mass.  19.  N.  E.   1096. 

•See  I  86.  '1  X-  Y.  261,  49  Am.  Dec.  316. 

"Dorsey  v.  Pike,  50  Hun,  534;  Fol-  'In   Silkman  Lumber   Co.   v.   Hiin- 

lett    Wool    Co.    r.    Utica    Trust    Co.,  holz,  132  Wis.  610,  112  N.  W.  1081, 

84   N.    Y.   App.    Div.    151;    Linde   v.  11  L.  R.  A.    (N.  S.)    1186,  a  sale  of 

Huntington,  37  N.  Y.  Misc.  Rep.  212.  lumber  which  was  at  the  time  of  the 

In  the  case  last  cited  the  goods  had  sale  in  a  portion  of  the  seller's  lumber 

been    put    into    the    possession    of    a  yard  occupied  by  the  buyer  under  a 

prospective    buyer    for    examination,  license,  was  held  within  the  statute, 

and  after  temporary  examination  the  and  the  doctrine  of  Shindler  v.  Hous- 

buyer   declined  the   goods;   but  later  ton,   1   N.  Y.  261,  49  Am.  Dec.  316, 

when  the  buyer  oflFered  to  sell  for  a  approved. 
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viously  seen®  acceptance  cannot  be  made  by  the  seller  himself 
acting  as  agent  for  the  buyer,  and  as  will  hereafter  be  seen  one 
party  cannot  be  the  agent  for  the  other  to  sign  a  memorandum 
under  the  statute.-"'  By  analogy  it  might  be  supposed  that  the 
seller  could  not  act  as  agent  or  bailee  for  the  buyer  in  such  a  way 
as  to  constitute  a  receipt  of  the  goods.  Under  what  has  been 
called  the  ISTew  York  rule,  which  requires  more  than  mere  words 
in  order  to  satisfy  the  statute,  this  result  is  practically  reached; 
for  where  the  seller  holds  possession  of  the  goods  after  the  sale 
for  the  buyer,  there  is  generally  no  oiitward  dealing  with  the 
goods  to  indicate  the  change  of  ownership ;  they  simply  remain 
where  they  have  been,  but  the  seller  has  agreed  to  hold  them  in  a 
different  capacity.  Accordingly,  some  decisions  may  be  found 
which  deny  broadly  that  the  seller  can  receive  for  the  buyer.-'' 
Such  decisions,  however,  are  at  variance  with  the  English  law. 
The  early  decisions  seem  to  have  gone  almost  to  the  length  of 
holding  that  the  mere  making  of  a  bargain  and  assenting  to  the 
transfer  of  the  property  in  specified  goods,  of  itself,  operated  as 
a  receipt,  since  the  seller  thereby  became  bailee  for  the  buyer  by 
operation  of  law,^^  biit  later,  though  the  possibility  was  still  ad- 
mitted of  actual  receipt  taking  place  while  the  seller  still  re- 
tained the  goods,  it  was  decided  that  unlcps  the  seller  ceased  to  hold 
in  the  character  of  unpaid  vendof  and  held  wholly  as  bailee  for 
the  buyer,  there  was  no  receipt  within  the  statute.^®  The  same 
test  has  been  adopted  in  jurisdictions  which  do  not  adopt  the  New 
York  requirement  of  something  other  than  words."     The  seller  in 

'Supra,  §  81.  the    goods    but    scanty    ei-idence    of 

^' Infra,  §  114.  any    actual    receipt,    if    by    that    is 

"  Bruns-wick  Grocery  Co.  i\  Lamar,  to  be  understood  a  taking  of  possea- 

116  Ca.  1,  42  S.  E.  366.  eion;    indeed,   in  Blenkinsop  r.   Clay- 

"  Chaplin    v.   Rogers,   1    East,    192,  ton,  as  reported,  there  seems  to  have 

note;    Anderson    r.    Scott,    1    Campb.  been    none.      After    the    decision    of 

235,    note;    Hodgson    r.    Le    Bret,    1  that    last    case,    the    current    of    au- 

Campb.     233;     Elmore     r.     Stone,     1  thority  set  the  other  -svay." 

Taunt.  4.i8;   and  Blenkinsop  v.  Clay-  "Tempest    r.    Fitzgerald,    3    B.    & 

ton,    7    Taunt.    597.      In    Blackburn,  Aid.  080;  Bill  r.  Bament,  9  JI.  &  W. 

Contract    of    Sale     (1st   ed.),    p.    33,  36;   Lillywhite  v.  Devereux,  15  M.  & 

after     referring    to    these     decisions,  W.  285;  JIarvin  v.  Wallis,  6  E.  &  B, 

the     author     says :    "  In     all     these  726. 

cases     there     seems     to     have     been  "Ex   parte    Safford,    2    Low.    563; 

ample  evidence   of   an   acceptance   of  Terney    r.    Doten,    70    Cal.    399     11 
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possession  will  rarely  have  parted  with  his  lien  unless  he  has 
either  been  paid  or  has  bcoB  -given  credit ;  in  either  of  these  events, 
without  any  express  words,  it  seems  that  the  holding  of  the  seller 
is  necessarily  wholly  as  agent  for  the  buyer,  and  if  it  be  admitted 
that  the  seller  may  act  as  the  buyer's  agent  to  receive,  there  seems 
no  reason  to  question  that  there  has  been  an  actual  receipt.  As 
payment  satisfies  the  statute,""  receipt  in  such  a  case  is  im- 
material. The  fact  that  at  the  expiration  of  the  period  of 
credit  the  lien  will  revive  if  the  price  has  not  been  paid  is  im- 
material. In  the  meantime  the  right  of  the  buyer  to  demand  the 
goods  has  been  absolute,  and  actual  receipt,  for  however  short  a 
period,  is  enough.-'^  In  regard  to  the  sufficiency  of  the  test  pro- 
vided by  the  sellers'  lien,  it  should  also  be  observed  that  by  con- 
tract in  many  jurisdictions  the  seller  may  reserve  an  equitable 
lien  independent  of  actual  possession;  but  such  a  lien  will  not,  of 
itself,  prevent  actual  receipt  by  the  buyer. ■'^ 

§  92.  Symbolic  receipt. —  It  is  not  always  possible  in  the  case 


Pae.  743;  Devine  v.  Warner,  76  Conn. 
229,  .'je  Atl.  562;  Edwards  v.  Brown, 
98  ile.  165,  56  Atl.  654;  Safford  v. 
McDonough,  120  Mass.  290;  Rodgers 
V.  Jones,  129  Mass.  420;  Kirby  v. 
Johnson,  22  Mo.  354;  Sotham  v. 
Weber,  110  Mo.  App.  104,  92  S.  W. 
181;  Clark  v.  Labreche,  63  N.  H. 
397 ;  Eeinhart  r.  Gregg,  8  Wash.  191, 
193,  35  Pac.  1075;  Janvrin  v.  Max- 
Well,  23  Wis.  51. 

"^  Infra,  §  98. 

^  Kelly  V.  Brooks,  25  Ala.  523. 

"Dodsley  c.  Varloy,  12  A.  &  E. 
632.  In  this  case  the  goods  after  the 
purchase  were  deposited  on  the  prem- 
ises of  a,  third  person,  an  agreement 
being  made  that  they  should  not  be 
removed  by  the  buyer  until  paid  for. 
The  buyer  exercised  various  rights  of 
ownership  over  the  goods  where  they 
were  stored  and  the  court  held  there 
was  actual  receipt,  saying:  "We 
think  that,  upon  this  evidence,  the 
place  to  which  the  wools  were  re- 
moved must  be  considered  as  the  de- 


fendant's warehouse,  and  that  he  was 
in  actual  possession  of  it  there  as 
soon  as  it  was  weighed  and  packed: 
that  it  was  thenceforward  at  his 
risk,  and  if  burned  must  have  been 
paid  for  by  him.  Consistently  with 
this,  however,  the  plaintiff  had  not 
what  is  commonly  called  a  lien,  de- 
terminable on  the  loss  of  possession, 
but  a  special  interest,  sometimes,  but 
improperly,  called  a  lien,  growing  out 
of  his  original  ownership,  inde- 
pendent of  the  actual  possession,  and 
consistent  with  the  property  being  in 
the  defendant.  This  he  retained  in 
respect  of  the  term  agreed  on,  that 
the  goods  should  not  be  removed  to 
their  ultimate  place  of  destination 
before  payment.  But  this  lien  is 
consistent,  as  we  have  stated,  with 
the  possession  having  passed  to  the 
buyer,  so  that  there  may  have  been  a 
delivery  to  and  actual  receipt  by  nim. 
This,  we  think,  is  the  proper  conclu- 
sion upon  the  present  evidence;  and 
there  will  be  no  rule." 
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of  bulky  goods,  or  goods  at  a  distance,  for  the  buyer  to  transfer 
possession,  of  the  goods  themselves  immediately  and,  under  the 
Statute  of  Frauds  as  well  as  in  other  branches  of  the  law  of  sales, 
where  delivery  is  impossible,  the  delivery  of  the  symbol  has  in 
some  cases  been  recognized  as  sufficient.  The  typical  case  always 
given  is  the  delivery  of  a  key  of  a  room,  or  building,  in  which  the 
goods  are  stored."  Likewise  where  iron  was  lying  in  a  separate 
jnass  and  the  seller  said,  "  I  deliver  this  iron  to  you."  "  Similar 
words  in  regard  to  logs  floating  in  a  stream  are  sufficient.^^  So 
where  cattle  are  running  on  a  range,  branding  them  and  turning 
them  loose  again  is  sufficient.^"  In  these  cases  it  will  be  observed 
that  though  the  goods  themselves  are  not  changed  from  the  position 
which  they  occupied  before  the  bargain,  that  position  is  one 
which  puts  the  goods  as  fully  in  the  actual  physical  control  of  the 
buyer  as  of  any  other  person ;  but  cases  may  be  supposed  where 
this  is  not  true.  For  instance,  where  goods  are  at  sea  no  actual 
delivery  is  possible,  but  the  goods  are  in  the  possession  of  the 
captain  of  the  vessel,  who  for  this  purpose  is  the  ag^iit  of  the 
seller.  It  may  be  doubted  whether  in  such  a  case  there  can  be 
actual  receipt  of  the  goods  by  the  buyer  without  a  negotiable  bill 
of  lading,  although  there  are  doubtless  decisions  holding  that 
there  is  a  delivery  so  far  as  to  satisfy  common-law  requisites  of 
delivery  between  buyer  and  seller,  or  even  so  far  as  to  bind  cred- 
itors of  the  seller. 

§  93.  Documents  of  title. —  By  far  the  most  important  kind  of 
symbolic  delivery  is  that  made  by  bills  of  lading  and  warehouse 
receipts.  There  are  surprisingly  few  cases  raising  the  qiiestion, 
but  upon  principle  it  would  seem  that  delivery  of  a  non-negotiable 
document  of  title,  though  frequently  called  s^Tnbolic  delivery,  in 

"Atwell    V.    ililler,    6    Md.    10,    61  "Calkins    r.    Lockwood,    17    Conn. 

Am.  Dec.   294;    Sliindler  r.   Houston,  154,  42  Am.  Dec.  720. 

1  X.  Y.  261,  49  Am.  Dec.  316;  Gray  "Leonard   i.   Davis,    1    Black,   476, 

V.    Davis,    10    N.    Y.    285.      See    also  17  L.  ed.  222;  Boynton  r.  Veazie,  24 

ViiiiiiK  r.  Gilbreth,  39  lie.  496;  Pack-  Me.  286;  Jewett  i.  Warren,  12  Mass. 

ard     r.     Dunsmore,     11     Cush.     282;  300.  7   Am.  Dec.  74;   Carter  v.   Wil- 

Wilkes  r,  Ferris,  5  Johns.  335,  4  Am.  lard,  10  Pick.  1. 

Dec.  364;   Barr   ,-.   Reitz,   53  Pa.   St.  =»  ^^■alden  i.  Murdock,  23  Cal.  540, 

256.    In  the  cases  last  cited  the  ques-  83  Am.  Dec.  135. 
tion  of  delivery  did  not  relate  to  the 
Statute  of  Frauds. 
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cases  not  involving  the  Statute  of  Frauds,  can  hardly  be  con- 
sidered as  actual  receipt  of  the  goods  by  the  buyer.  The  goods 
are,  in  fact,  in  the  possession  of  a  bailee,  and  until  the  bailee 
attorns  to  the  buyer  he  is  an  agent  for  the  seller  and  his  possession 
is  the  seller's  possession.^^  If,  however,  a  document  of  title  is 
negotiable  there  seems  no  reason  to  doubt  that  the  indorsement 
and  delivery  of  the  document  may  be  a  receipt  of  the  goods.  The 
meaning  of  negotiability,  primarily,  is :  That  the  obligor,  that  is, 
the  bailee,  is  directly  bound  by  contract  to  the  assignee  of  the 
document  immediately  upon  its  assignment  —  no  attornment  being 


"Bentall  v.  Burn,  3  B.  &  C.  423; 
Farina  i-.  Home.  16  M.  &  W.  119.  In 
T;he  former  of  these  cases  the  court 
said  of  a  delivery  order:  "There 
could  not  have  been  any  actual  ac- 
ceptance of  the  wine  by  the  vendee 
until  the  dock  company  accepted  the 
order  for  the  delivery,  and  thereby 
assented  to  hold  the  -vrine  as  the 
agents  of  the  vendee.  Tliey  held  it 
originally  as  the  agents  of  the 
vendors,  and  as  long  as  they  con- 
tinued so  to  hold  it  the  property  was 
unchanged.  It  has  been  said  that  the 
London  Dock  Company  were  bound 
by  law,  when  required  to  hold  the 
goods  on  account  of  the  vendee. 
That  may  be  true,  and  they  might 
render  themselves  liable  to  an  action 
for  refusing  so  to  do;  but  if  they  did 
wrongfully  refuse  to  transfer  the 
goods  to  the  vendee,  it  is  clear  that 
there  could  not  then  be  any  actual 
acceptance  of  them  by  him  until  he 
actually  took  possession  of  them." 
And  in  the  latter  case,  Parke,  B.,  said 
of  a  dock  warrant :  "  This  warrant  is 
no  more  than  an  engagement  by  the 
wharfinger  to  deliver  to  the  consignee 
or  any  one  he  may  appoint ;  and  the 
wharfinger  holds  the  goods  as  the 
agent  of  the  consignee  (who  is  the 
vendor's  agent),  and  his  possession  is 
that  of  the  consignee  until  an  as- 
signment has  taken  place,  and  the 
wharfinger  has  attorned,  so  to  speak. 


to  the  assignee,  and  agreed  with  him 
to  hold  for  him.  Then,  and  not  till 
then,  the  wharfinger  is  the  agent  or 
bailee  of  the  assignee,  and  his  pos- 
session that  of  the  assignee,  and  then 
only  is  there  a  constructive  delivery 
to  him.  In  the  meantime  the  war- 
rant, and  the  indorsement  of  the  war- 
rant, is  nothing  more  than  an  offer  to 
hold  the  goods  as  the  warehouseman 
of  the  assignee."  So  in  Boardman  i\ 
Spooner,  13  Allen,  353,  the  accept- 
ance of  a  bill  of  goods  stored  in  a 
general  warehouse,  an  order  for  their 
delivery  without  notice  to  the  ware- 
house was  held  insufficient  to  satisfy 
the  statute.  See  also  Quintard  i. 
Bacon,  99  Mass.  185.  See,  however, 
Wadhams  v.  Balfour,  32  Or.  313,  51 
Pac.  642.  In  Rodgers  v.  Phillips,  40 
N.  Y.  519,  the  court  remarked:  'As- 
suming, as  it  may  properly  be  done, 
that  the  acceptance  of  the  bill  of 
lading  by  the  defendants  under  ordi- 
nary circumstances  would  have  been 
equivalent  to  the  acceptance  of  the 
property  mentioned  in  it,  yet  that 
could  not  be  the  effect  of  it  where,  as 
in  this  case,  the  property  had  been 
previously  lost."  But  in  this  case 
the  court  was  considering  acceptance 
rather  than  actual  receipt,  and  ac- 
ceptance of  a  document  of  title  may 
well  indicate  assent  to  buy  the  goods 
which  it  represents. 
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necessary.     He  is,  therefore,  agent  of  the  buyer  as  soon  as  the 
buyer  becomes  the  indorsee  of  the  document.^^ 

§  94.  Part  of  the  goods. —  By  the  terms  of  the  statute  accept- 
ance and  receipt  of  part  of  the  goods  suffice,  and  it  is  immaterial 
how  small  the  part  may  be.  It  is,  therefore,  sufficient  if  the 
buyer  receives  a  sample  of  the  goods,  provided  the  sample  is 
part  of  the  bulk ;  that  is,  if  it  diminishes  the  quantity  of  goods 
subsequently  to  be  delivered  to  the  buyer. ^*  But  otherwise  where 
the  sample  is  merely  to  show  what  the  goods  are  like.^*  A  sample 
given  merely  for  the  purpose  of  examination  is  of  course  insuffi- 
cient.^'  It  is  immaterial  when  the  part  is  received  and  it  seems 
that  an  executory  contract  for  unspecified  goods  may  be  made 
binding  by  the  specification  and  acceptance  and  receipt  of  a  por- 
tion of  the  goods  under  this  contract,  though  the  remainder  are 
unspecified.^*  It  is  essential  in  order  to  make  acceptance  and 
receipt  of  part  suffice,  that  the  part  be  accepted  and  received  as 
part  of  the  goods.  If,  therefore,  the  buyer  when  taking  the 
part  declines  to  take  more,  the  statute  is  not  satisfied."'  But 
where  part  of  the  goods  were  taken  by  the  buyer  into  his  control 
after  the  destruction  of  the  remainder,  this  act  of  the  buyer  was 
held  sufficient  to  render  him  liable  for  all  the  goods.^^     So  if  an 

=' Mueller    v.    Giive,    12    Mo.    App.  Co.,     12    il.    &    W.     33;     Rickey    r. 

588;    Wadbams    r.    Balfour,    32    Or.  Tenbroeek,    63    :Mo.    503;    Gabriel    c. 

313,    51    Pac.    642.      In    Wadbams    v.  Kildare    Elevator    Co.,    18    Okla.    318, 

Balfour  tbe  receipt  does  not  seem  to  90   Pac.    10.      See,    however,    May    r. 

bave   been  negotiable,  but   the   court  Ward,    134    Mass.    127;     Ladnier    v. 

held  its  delivery  sufficient.  Ladnier,  90  ili^s.  47-i,  43  So.  946. 

==Hinde     p.    Vhitebouse,     7     East,  ^  Atherton    c.   Xewhall,   123   Mass. 

.^.iS;     Gardner     r.    Grout,    2    C.    B.  141,  25  Am.  Rep.  47.     See  also  Dixoa 

(N".   S.)    340;    Gilliat   v.   Roberts,   19  v.   Yates,   5   B.   &  Ad.   313;   Pratt   v. 

L.    J.    Ex-.    410;    Moore    v.    Love,    57  Chase,  40  Me.  269,  273. 

Miss.  765;  Brock  c.  Knower,  37  Hun,  =«  Goddard     r.    Demerritt.    48    :Me. 

609.  211;     Townsend     v.    Hargraves,     118 

'*  Morton  v.  Tibbett,  15  Q.  B.  428;  :Mass.     325.       These     decisions     seem 

Dierson    r.    Petersmeyer,    109    Iowa,  sound  for  the  statute  is  satisfied  ac- 

233,    80   N.    W.    389;    Richardson   v.  cording  to  its  terms,  and  though  the 

Smith,   101   Md.   15,  60  Atl.  612,  70  buyer    may    not    have    contemplated 

L.  R.  A.  321,  109  Am.  St.  Rep.  552;  making  himself  liable  for  the  whole, 

Moore  r.  Love,  57  :\Iiss.  765.  he  did  not  repudiate  tbe  contract  and 

"Mechanical  Boiler  Co.  v.  Kellner,  his  liability  necessarily  follows.     See 

62  N.  .T.  L.  544,  43  Atl.  599.  also  Vincent   v.   Germond,   11   Johns. 

"°  Scott    V.    Eastern    Counties    Ry.  283,  and  supra,  §  83. 
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agent  selling  goods  for  his  princi23al  agrees  to  throw  in  goods  of  his 
own  in  order  to  induce  the  buyer  to  enter  the  bargain,  and  the 
latter  goods  axe  delivered,  the  statute  is  not  satisfied  as  to  the  other 
goods.'*  Other  decisions  involving  an  acceptance  and  receipt  of 
part  of  the  goods,  are  given  in  the  note  below. ^^ 

§  95.  Choses  in  action. —  Most  of  the  statutes  which  specifically 
include  choses  in  action  within  the  statute  also  mention  acceptance 
and  actual  receipt  of  the  evidences  of  the  choses  in  action  as  a 
method  of  satisfying  the  statute,  but  even  where  evidences  of  the 
choses  in  action  are  not  mentioned  there  can  be  no  doubt  that 
delivery  of  any  document  which  is  customarily  regarded  as  repre- 
senting the  choses  in  action  would  be  sufficient.  Thus  the  ac- 
ceptance and  receipt  of  a  stock  certificate  would  satisfy  the  statute 
so  far  as  a  contract  to  sell  stock  is  eoncerned.^^  How  far  beyond 
the  case  of  a  document  courts  might  go  is  doubtful.  In  Jones  v. 
Eeynolds^^  a  model  of  an  invention  as  yet  unpatented  was  de- 
livered, and  this  was  held  sufiicient  to  satisfy  the  statute  when  the 
invention  was  sold.  In  regard  to  choses  in  action  having  no 
tangible  evidence,  the  method  of  satisfying  the  statute  by  accept- 
ance and  actual  receipt  is  not  suitable  and  resort  must  be  had  to 
the  other  methods  prescribed. 

§  96.  Acceptance  and  receipt  present  questions  of  fact. —  It  is 
for  the  jury  to  determine  in  a  doubtful  case  whether  there  has 
been  acceptance  and  receipt.^^  If,  however,  there  is  no  evidence 
justifying  the  jury  in  finding  more  than  one  way,  the  court  may 
properly  decide  the  question."* 

§  97.  "  Or  give  something  in  earnest  to  bind  the  contract." — At 
the  present  day,  earnest  as  distinguished  from  part  payment  is  sel- 

"■McCormick     Harvesting     Co.     V.  ==  Edan   v.   Dndfield,    1   Q.   B.    302; 

Cusack,  116  Mich.  647,  74  N.  W.  1005.  Lillywhite  v.  Devereux,  15  M.  &  W. 

There  were  necessarily  two  sales,  one  285;  Morton  r.  Tibbett,  15  Q.  B.  428; 

by  the  principal  and  one  by  the  agent.  Hinchman  v.  Lincoln,   124  U.   S.  38, 

See  Tompkins  v.  Sheehan,  158  N.  Y.  48,  8  S.  Ct.  369,  31  L.  ed.  337;  Waite 

617,  53  N.  E.  502.  •^'.  McKelvy,  71  Minn.  167,  73  X.  W. 

»°  Elliott    V.    Thomas,    3    M.    &   W.  727;  Houghtaling  r.  Ball,  19  Mo.  84, 

170;   MacEvoy  v.  Aronson,  46  N.  Y.  59  Am.  Dec.  331;  Becker  v.  Holm,  89 

Misc.  Rep.  622,  92  N.  Y.  Suppl.  724.  Wis.  86,  61  N.  W.  307. 

"Berwin  v.  Bolles,   183  Mass.  340,  "Hinchman  v.  Lincoln,   124  U.   S. 

67  N.  E.  323.  38,  48,  8  S.  Ct.  369,  31  L.  ed.  337. 

'^  120  N.  Y.  213,  24  N.  E.  279. 
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dom  or  never  given.  Formerly  a  small  payment  was  sometimes 
made  to  bind  the  bargain  which  vyas  not  regarded  as  part  of  the 
price. ^^  This  would  perhaps  still  be  binding  and  satisfy  the  statute, 
but  the  possibility  of  earnest  as  distinguished  from  part  payment 
is  now  of  little  practical  importance.^**  The  only  question  that  has 
arisen  in  modern  times  in  regard  to  the  meaning  of  earnest  is 
whether  a  sum  of  money  deposited  with  a  third  person  as  a  for- 
feit to  secure  the  performance  of  a  bargain,  but  not  to  be  applied 
as  part  payment  is  earnest  within  the  meaning  of  the  statute. 
It  was  held  not  to  be.^^  If  money  were  deposited  with  the  buyer 
to  be  applied  on  the  price  if  the  buyer  completed  the  bargain 
but  otherwise  to  be  forfeited,  there  would,  however,  seem  to  be 
a  part  payment. 

§  98.  "Or  in  part  payment." — The  statute  requires  no  specific 
amount  but  it  does  require  payment.      Consequently  a  tender  is 


«»  See  Bach  v.  Owen,  5  T.  R.  409, 
where  the  buyer  paid  a,  halfpenny  to 
bind  the  bargain,  and  this  was  held 
sufficient  to  transfer  the  property  in 
the  horse  which  was  the  subject  of 
the  sale. 

"  See  Howe  v.  Hayward,  108  Mass. 
54,  11  Am.  Rep.  306;  Jennings  r. 
Dunham,  60  Mo.  App.  635. 

"Noakes  r.  Morey,  30  Ind.  103; 
Howe  r.  Hayward,  108  Mass.  54,  11 
Am.  Rep.  306 ;  Jennings  r.  Dunham, 
60  JIo.  App.  635.  In  the  latter  case 
the  ciTiirt  said,  .it  p.  638 :  "  Orig- 
inally this  '  earnest '  was  not  neces- 
sarily a  part  payment.  It  was  a  cus- 
tom under  the  common  law,  and 
seems  also  to  have  been  a  custom  in 
other  countries  than  England  to  give 
something  to  bind  a  bargain.  In 
some  countries  some  act  was  per- 
formed. Story  on  Sales,  §  273. 
Benjamin  states  in  his  work  on  Sales, 
§  196,  that  one  species  of  earnest 
in  the  Roman  law  was  a  payment  of 
a  sum  which  if  the  sale  was  carried 
out  was  to  be  credited  on  the  price, 
but  which  carried  the  understanding 
that  it  was  forfeit  money  if  the  sale 


■^^•as  not  completed  by  the  buyer;  and 
if  the  contract  was  not  performed  by 
the  seller,  he  was  to  return  to  the 
buyer  the  money  advanced  together 
with  a  like  sum  as  a  forfeit  on  his 
part.  Whether  a  sum  which  is  termed 
forfeit  money  was  ever  a  species  of 
earnest  by  the  common  law  need  not 
now  be  investigated,  since  it  has 
ceased  to  be  of  practical  importance. 
It  is  now  considered,  that  giving 
something  in  earnest  to  bind  the  bar- 
gain, and  giving  something  in  pay- 
ment mean  the  same  thing;  that  is, 
a  part  payment  of  the  price.  Ben- 
jamin on  Sales,  §  189 ;  Story  on 
Sales,  §§  273,  275.  So,  while  in 
some  countries  in  olden  times,  '  earn- 
est to  bind  tlie  bargain  '  might  consist 
of  forfeit  money,  it  is  not  so  now. 
In  modern  times,  earnest  must  be  a 
part  payment  of  the  price.  And, 
where  the  parties  to  a  contract  put 
up  a  sum  of  money  to  be  forfeited  to 
the  nondefaulting  party,  it  is  not  a 
part  payment,  and,  therefore,  does 
not  take  the  contract  out  of  the 
Statute  of  Frauds.*' 
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not  enough.^»  iSTor  does  it  suffice  that  the  price  remain  in  the 
buyer's  hands  for  the  seller  to  draw  upon.^"  It  has  been  seen 
that  contracts  of  barter  are  within  the  statute.*^  It  must  follow 
that  the 'payment  required  by  the  statute  is  not  necessarily  a  pay- 
ment in  money.  It  may  be  other  property."  This  is  put  beyond 
doubt  in  the  Sales  Act  by  the  provision  that  the  price  may  be  any 
personal  property.*^  So  the  use  of  property  has  been  held  a  pay- 
ment.*^ Likewise  services."  If  the  contract  or  sale  specifies  a 
money  price,  however,  the  requirement  of  the  statute  would  seem 
not  to  be  satisfied  by  negotiable  paper  given  for  the  price  until 
-the  paper  is  paid  or  unless  it  was  taken  in  absolute  payment.*' 
The  buyer's  note  not  generally  being  talten  in  absolute  payment 
will,  therefore,  generally  not  be  sufficient,*®  but  the  note  of  a 
third  person  given  as  absolute  payment  is  sufficient.*'     The  most 


=«  Davis  V.  Phillips  (K.  B.  1907), 
24  T.  L.  R.  4;  Herahey  Lumber  Co. 
V.  St.  Paul  Sash  Co.,  66  Minn.  449, 
69  X.  W.  215;  Edgerton_  u.  'Hajge. 
41  Vt.  676. 

"  Bowers  v.  Anderson,  49  Ga.  143. 
In  tliis  case  the  buyer  was  obviously 
simply  to  remain  a  debtor.  If  the 
buj'er  became  the  bailee  or  trustee  of 
specific  money,  the  cases  would  be  in- 
distinguishable from  the  analogous 
situation  in  regard  to  goods,  supra, 
i  91. 

*°  See  supra,  §  56. 

"  Eastern  R.  R.  Co.  v.  Benedict,  10 
Gray,  212;  Kuhns  v.  Gates,  92  Ind. 
66;  Wallace  v.  Long,  105  Ind.  522, 
526,  5  N.  E.  666,  55  Am.  Rep.  222; 
Weir  V.  Hudnut,  115  Ind.  525,  18  N. 
E.  24;  Howe  v.  Jones,  57  Iowa,  130; 
Driggs  V.  Bush,  152  Mich.  53,  115 
N.  W.  fl85;  Burton  r.  Gage,  85  Minn. 
355,  88  N.  W.  997 ;  Dow  v.  Worthen, 
37  Vt.  108 ;  Sharp  v.  Carroll,  66  Wis. 
62,  27  N.  W.  832. 
"=  Section  9    (2). 

"Weir  V.  Hudnut,  115  Ind.  525,  18 
N.  E.  24. 

"Wallace  v.  Long,  105  Ind.  522, 
526,  5  N.  E.  666,  55  Am.  Rep.  222; 
White  V.  Drew,  56  How.  Pr.  53.     In 


Dl-iggs  v.  Bush,  152  Mich.  53,  115 
K.  W.  985,  the  defendant  agreed  to 
sell  and  the  plaintiff  to  buy  certain 
hay  at  $10  a  ton.  The  hay  was  to  be 
baled  by  the  plaintiff  and  then  trans- 
ported by  the  defendant  to  an  ad- 
joining town.  The  plaintiff  sent  men 
to  the  defendant's  premises  who  with 
his  assent  baled  the  hay,  and  the 
plaintiff  paid  them  for  the  work. 
The  defendant  afterward  refused  to 
carry  out  the  contract.  It  was  held 
that  the  propertj'  had  not  passed  to 
the  buyer,  and  that,  therefore,  the 
baling  of  the  hay  inured  to  the  bene- 
fit of  the  defendant,  and  that  this 
benefit  received  in  accordance  with 
the  contract  was  a  part  payment 
taking  the  case  out  of  the  statute. 

"  A  check  drawn  by  the  buyer  and 
afterward  paid  by  the  bank  was  held 
to  satisfy  the  statute  in  Hunter  v. 
Wetsell,  84  N.  Y.  549,  38  Am.  Rep. 
544,  and  in  McLure  v.  Sherman,  70 
Fed.  Rep.  190,  and  Logan  v.  Carroll, 
72  Mo.  App.  613,  a  check,  though  not 
cashed,  was  held  to  suffice. 

"Krohn  v.  Bantz,  68  Ind.  277; 
Ireland  v.  Johnson,  18  Abb.  Pr.  392. 

"  Combs  V.  Bateman,  10  Barb.  573. 
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difBcult  question  of  part  payment  is  where  the  seller  is  indebted 
to  the  buyer  on  a  previous  account  and  contracts  to  sell,  or  sells, 
goods,  in  satisfaction  of  the  claim  in  -whole  or  in  part.  The 
leading  case  upon  this  point  is  Walker  v.  Xussey,**  where  the 
goods  were  not  delivered  and  the  court  held  that  by  the  terms  of 
the  bargain  the  old  claim  was  not  to  be  extinguished  until  the 
goods  should  be  delivered  and  that,  therefore,  there  was  no  pay- 
ment. Pollock,  C.  B.,  said,  however:  "Had  these  parties  posi- 
tively agreed  to  extinguish  the  debt  of  £4  odd,  and  receive  the 
plaintiff's  goods  pro  tanto  instead  of  it,  the  law  might  have  been 
satisfied  without  the  ceremony  of  paying  it  to  the  defendant  and 
repaying  it  by  him.  But  the  actual  contract  did  not  amount  to 
that,  and  there  has  been  no  part  payment  within  the  statute." 
There  seems  no  reason  to  question  the  correctness  of  this  dictum 
and  it  has  been  approved  in  Vermont*''  and  finds  support  else- 
where.^" But  generally  it  has  either  been  overlooked  or  not 
proved  convincing  in  subsequent  decisions,  for  they  decide,  or  at 
least  say  for  the  most  part,  that  the  mere  agreement  that  the  old 
account  should  be  canceled  is  not  enough.^-'  This  leads  to  the 
rather  curious  result  that  though  as  a  matter  of  common  law  the 
whole  price  has  been  paid  by  the  cancellation  of  an  indebtedness, 
there  has  not  been  any  part  payment  within  the  statute,  because 
the  satisfaction  of  the  price  is  effected  wholly  by  parol.  The 
statute  puts  no  limitation  on  the  way  that  the  price  should  be 
paid,  and  its  seems  an  unnecessary  piece  of  judicial  legislation 
for  courts  to  make  the  requirements  of  the  statute  more  stringent 
than  the  Legislature  has  done.  This  might  be  expected  of  i^Cew 
York,  in  view  of  the  rule  laid  down  by  the  courts  of  that  State 

"  16  M.  &  W.  302.  "Norton     v.    Davidson,     [1899]     1 

'"  Dow  r.  Worthen,  37  Vt   108.  Q.  B.  401 ;    Galbraith   r.  Holmes.   15 

"^"Peake   v.   Conlan,   43   Iowa,   297;  Ind.  App.  34,  43  X.  E.  575;  Gorman  r. 

Howe  1.  Jones,  57  Iowa,  130,  S  N.  W.  Brossard,   120   Jlicli.    611,   79   X.   W. 

451,     10    N.     W.     299;     Cotterill     r.  903;  ]\Iattliiesspn  r.  :McMahon's  Adni., 

Stevens,    10    ^\is..    422.      In    the    case  38   N.    J.   L.   536;    Artcher    v.   Zeh,   5 

last     cited     the     arrangement     was  Hill,  200;  Walrath  r.  Richie,  5  Lans. 

triangular,  the  buyer  agreeing  to  as-  362;   Brabin  r.  Hyde,  32  N.  Y.  519; 

sume  a  debt  of  the  seller's  to  a  third  Miles   r.   Covaoevich,   40   Or.   239,   66 

person  who  assented  to  the  transac-  Pac.  914.     In  many  of  these  cases,  as 

tion.      This    novation    was    held    to  in     ^^'alker     v.     Nussey,     there     was 

amount     to     payment     within     the  merely    an    agreement    to    extinguish 

statute.  tlie    debt    later.      Lord    Halsbury    in 
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in  regard  to  acceptance  and  receipt,'^-  and  of  other  jurisdictions 
which  have  followed  N"ew  York,  but  with  the  exception  of  Pollock's 
dictum  quoted  above,  and  the  few  authorities  following  it,  the 
rule  seems  general.  The  surrender  of  a  note  representing  the 
buyer's  claim  is  sufficiently  tangible  to  amount  to  part  payment.'^^ 
As  is  indorsement  upon  a  note,"  or  an  entry  in  books  of  account.^^ 
Payment  to  a  third  person,  in  accordance  with  an  agreement  made 
with  the  seller  that  the  price  shall  be  so  paid,  is  enough,^"  and  of 
course  payment  to  the  seller's  agent  is  enough.^^  This  has  been 
so  held  even  though  a  local  statute  required  that  authority  to 
enter  into  a  contract  required  in  law  to  be  in  writing  can  only 
be  given  in  writing. ^^  Payment  to  an  agent  for  several  sellers  who 
were  entitled  to  share  the  money  paid  satisfies  the  statute  as  to 
each  of  the  sales. ''^  So  payments  made  on  a  general  account  and 
applicable  to  the  price  of  several  lots  of  goods  take  all  the  trans- 
actions out  of  the  statute.""  But  payment  for  a  past  purchase, 
though  made  as  an  inducement  for  making  a  present  one,  is  insuffi- 
cient.'^^ 

§  99.  Time  of  payment. —  Under  the  English  statute  and  simi- 
lar American  statutes    (including  the  Sales  Act),   it  makes  no 

Xorton    V.    Davison,    uses    language  to  impose  on  the  appointment  of  an 

similar  to  that  in   Shindler   v.  Hous-  agent    by    requiring    that    the    agent 

ton,   1   N.  Y.  261,  49  Am.  Dec.   316,  shall  not  arise  from  the  same  parol 

that   mere   words   are   insufficient   to  agreement    which    it    is     sought    to 

satisfy  the  statute,  though  it  is  per-  validate    has    been    previously    criti- 

fectly  settled   in  England  that  mere  cised.     See  §   81. 

-words  may  be  sufficient,  e.  g.,  where  °°  Case  v.  Kramer,  34  Mont.  142,  85 

the  goods  are  already  in  the  posses-  Pac.   878.     In  this  case:     "An  agent 

sion  of  the  buyer  or  where  the  seller  orally  employed  to  sell  cattle  was  in- 

tecomes  bailee  for  the  buyer.    Supra,  structed  to  require  a  part  payment  of 

f§  90,  91.  the  purchase  price.     The  agent  pro- 

'-  See  supra,  §  86.  cured  a  purchaser  who  made  a  partial 

"  Sharp  V.  Carroll,  66  Wis.  62,  27  payment.     Held,  that  the  contract  of 

N.  W.  832.  sale   was  valid  notwithstanding  Civ. 

"  Dieckman  v.  Young,  87  Mo.  App.  Code,     §     3085,     declaring    that    au- 

530.  thority  to  enter   into  a  contract  re- 

"  Norwegian    Plough    Co.    v.    Han-  quired  by  law  to  be  in  writing  can 

thorn,  71  Wis.  529,  37  N.  W.  825.  only  be  given  in  writing." 

"Brady  !--.  Harrahy,  21  U.  C.  Q.  B.  »» Burhans  v.  Corey,  17   Mich.  282. 

340.     See  also   Stoddard  v.   Graham,  «°  Berwin  v.  BoUes,   183  Mass.  340, 

23  How.  Pr.  518.  67  N.  E.  323. 

"Hawley  v.  Keeler,  53  N.  Y.  114.  "Organs.  Stewart,  60  N.  Y.  413. 
The  limitation  which  this  case  seeks 
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difference  when  the  payment  is  made  with  reference  to  the  oral 
bargain.*^  In  jSTew  York  and  a  number  of  other  States,  however, 
the  statute  expressly  inserts  the  words  "  at  the  time."  "^  Under,  a 
statute  in  this  form  it  is  necessary,  in  order  to  make  a  subsequent 
payment  operate  as  a  satisfaction  of  the  statute,  that  there  should 
be  at  least  a  restatement  or  recognition  of  the  essential  terms  of  - 
the  contract,  when  the  payment  is  made.*'* 

§  100.  "  Some  note  or  memorandum  in  writing  of  the  contract  or 
sale." —  The  third  way  of  satisfying  the  statute  in  regard  to  sales 
or  contracts  to  sell,  unlike  the  other  methods,  is  not  peculiar  to 
the  section  of  the  statute  devoted  to  sales  of  personal  property. 
On  the  contrary  the  requirement  of  a  writing  is  in  the  other  sec- 
tions the  only  method  of  satisfying  the  statute.  Consequently, 
in  determining  the  sufficiency  of  a  memorandum  in  writing,  de- 
cisions under  any  of  the  sections  are  often  in  point.  The  wording 
of  any  section  under  which  a  case  comes  up  should,  however,  be 
observed,  for  many  of  the  statutes  in  regard  to  agreements  con- 
cerning land  and  other  matters  within  the  statute  require  the 
"  contract "  to  be  in  writing  in  order  to  be  enforcible,  while  sec- 
tions relating  to  the  sale  of  goods,  with  almost  perfect  uniformity, 
are  satisfied  by  a  "  note  or  memorandum."  ^  The  difference  be- 
tween a  contract  in  writing  and  a  memorandum  of  a  parol  con- 

« Davis     r.    :\Ioore,     13    Me.    424;  "See  Raymond  f.  Colton,  104  Fed. 

Thompson  i:.  Alger,  12  Met.  428,  430;  Rep.  219,  43  C.  C.  A.  501;  Koewing  v. 

Dallavo  r.  Richardson,  134  Mich.  226,  Wilder,  128  Fed.  Rep.  558,  63  C.  C.  A. 

96    N.   W.   20;    Gault    v.   Brown,   48  ISC;    Franklin    r.   Matoa    Gold   Min. 

N.  H.  183,  2  Am.  Rep.  210.  Co.,  158  Fed.  Rep.  941,           C.  C.  A. 

"» California,     Civ.     Code      (1903),  ;  Bissell  i:  Balcom,  39  N.  Y.  275; 

§   1739;   Colorado,  Mills'  St.    (1891),  Hawley     r.    Keeler,    53    X     Y.    114; 

§    2025;    Idaho,    Civ.    Code     (1901),  Hunter  v.  Wetsell,  57  N.  Y.  375.  15 

§      2739;      Minnesota,      Rev.      Laws  Am.   Rep.   508;    s.   c,   84  N.  Y.   549, 

(1905),  §   3484;  Montana,  Civ.  Code,  38  Am.  Rep.  544;  Jackson  v.  Tupper, 

§  2340;  Nebraska,  Comp.  St.   (1899),  101  N.  Y.  515,  5  N.  E.  65;  Milos  r. 

§    3183;     Nevada,    Gen.    St.     (1885),  Covacevich,  40   Or.   239,   242,   66  Pac. 

§   2631;    New   Y'ork,   Birdseye's   Rev.  914;  Bates  v.  Chesebro,  32  Wis.  .394, 

St.    (1901),  p.   2634;   North  Dakota,  36  Wis.  636 ;  Paine  u.  Fulton,  34  Wia. 

Rev.    St.     (1895),    §    3958;    Oregon,  83;   Kerkhof   r.  Atlas  Paper  Co.,  68 

Hill's   Annot.   Laws    (1892),    §    785;  Wis.   674.  32  N.  W.   766;   Hanson  v. 

Utah,  Rev.  St.    (1898),  §  2409;  Wis-  Roter,  64  Wis.   622,   25   N.   W.   530; 

consin,     Sanborn     &     Berryman     St.  Crosby  Hardwood  Co.   v.   Trester,  90 

(1898),   §   2308;   Wyoming,  Rev.   St.  Wis.  412,  63  N.  W.  1057. 
(1899),  §  2954. 


Formalities  of  the  Contkact. 


Ill 


tract  is  important.  Thus  a  note  or  memorandum  may  be  made 
at  any  time  prior  to  the  beginning  of  the  action'^"  and  as  will 
appear  from  subsequent  discussion,  need  not  be  made  with  the 
intent  of  making  a  memorandum.  The  parol  evidence  rule  also 
affects  differently  a  contract  in  writing  from  a  memorandum  in 
writing.  The  former  is  necessarily  the  only  complete  statement  of 
the  contract  and  the  only  evidence  in  regard  to  it,  but  a  written 
memorandum  may  be  shown  by  parol  to  be  inaccurate  or  inade- 
quate, and  hence  not  a  compliance  with  the  statute.®^ 

§  101,  Foriii  of  memorandum. —  The  memorandum  may  be  in 
any  form,  and  an  enumeration  of  particular  cqses  that  have  arisen 
is  not  exclusive,  but  merely  illustrative.  The  memorandum  may 
of  course  be  in  the  form  of  a  carefully  prepared  written  contract, 
but  it  may  also  be  in  the  form  of  a  letter  or  letters,*®  receipts,®'  an 


""  This  section  of  the  Statute  of 
Georgia  (Code  of  1895),  §  2693  (7), 
requires  the  "  promise "  to  be  in 
writing,  but  the  Supreme  Court  of 
Georgia  seems  to  lay  no  stress  on 
this  difference  from  the  ordinary  form 
of  the  statute.  See  Foster  v.  Leeper, 
29  Ga.  294;  Phillips  v.  Ocmulgee 
Mills,  55  Ga.  633.  In  these  cases 
memoranda  made  subsequently  to  the 
oral  bargain,  and  in  the  former  case 
in  the  nature  of  an  admission  of  a 
past  contract  rather  than  an  expres- 
sion of  a  presen*  nromise,  were  held 
sufficient.  See,  however,  Jackson  v. 
Strowger  Telephone  Exchange,  108 
Ga.  646,  34  S.  E.  207. 

"See  supra,  §  71. 

"  See  the  distinction  taken  in  cases 
where  the  "  contract  "  was  required  to 
be  in  writing.  Halsell  v.  Eenfrow, 
202  U.  S.  287,  26  S.  Ct.  610,  50  L.  ed. 
1032;  Zimmerman  v.  Zehendner,  164 
Ind.  466.  Also  in  cases  where  some 
"  note  or  memorandum "  only  was 
necessary.  Ingraham  v.  Strong,  41 
III.  App.  46;  Catterlin  v.  Bush,  39 
Or.  496,  59  Pae.  706,  65  Pac.  1064. 
In  the  lattSr  case  the  court  said: 
"  The  memorandum  and  the  contract 
or  agreement  are  not  to  be  confounded 


as  one  and  the  same  thing.  The 
memorandum  is  understood  to  be  a. 
note  or  minute  informally  made  of 
the  agreement,  which  may  have  but  a 
verbal  existence,  expressing  briefly 
the  essential  terms,  and  was  never 
intended  to  stand  as  and  for  the 
agreement  itself.  The  necessary  ele- 
ments are  that  it  must  contain  the 
essential  terms  of  the  contract,  ex- 
pressed with  such  a  degree  of  cer- 
tainty that  it  may  be  understood 
without  recourse  to  parol  evidence  to 
show  the  intention  of  the  parties. 
Mere  formal  or  nonessential'  terms 
will  be  implied,  but  the  elements 
necessary  to  a  completed  contract 
must  be  intelligently  expressed, 
though  ever  so  briefly." 

"  Many  cases  of  this  sort  may  be 
found  in  following  passages  passim. 

=»  Evans  v.  Prothero,  1  De  G.  M. 
&  G.  572;  Williams  v.  Morris,  95 
U.  S.  444,  24  L.  ed.  360;  Littell  v. 
Jones,  56  Ark.  139,  19  S.  W. 
497;  Eppich  v.  Clifford,  6  Colo.  493; 
Ellis  V.  Bray,  79  Mo.  227;  Kidder  v. 
Flanders,  73  N.  H.  345,  61  Atl.  675; 
Gordon  v.  Collett,  102  N.  C.  532,  9 
S.  E.  486.  All  these  decisions  related 
to  contracts  to  sell  land. 


112 


Formation  of  the  Conteact. 


invoice  or  statement  of  account,™  a  bill  or  note/^  records  of  munici- 
pal officers^^  or  of  a  private  corporation/"  entries  in  books  of  ac- 
count'* or  meuiorandum  books  of  any  kiud.'°  Telegrams  also  are 
sufficient.^®  The  only  difficulty  in  regard  to  telegrams  relates  to 
the  agency  of  the  telegraph  operator  who  actually  writes  and  signs 
the  messages  as  delivered.  Statutes  in  some  States  expressly  pro- 
vide that  such  telegrams  are  to  be  treated  as  the  writings  of  the 
sender,  but  the  result  seems  to  be  the  same  in  the  absence  of  such 
a  statute.'^'^    The  memorandum  may  be  written  in  pencil.''^^ 

§  102.  Contents  of  memorandum  —  Parties. —  It  is  essential  that 
the  memorandum  state  the  substance  of  the  transaction  to  which  it 
relates.  It  is  necessary,  therefore,  that  the  memorandum  state 
the  name  of  both  parties  to  the  bargain.'^    It  is  essential,  too,  that 


"Barry  v.  Coombe,  1  Pet.  640,  7 
L.  ed.  295  (land)  ;  Linton  v.  Wil- 
liams, 2o  Ga.  391    (goods). 

"Reynolds  i.  Kiric,  105  Ala.  440, 
17  So,  9o  (land)  ;  Phillips  v.  Ocmul- 
geo  ilills,  55  Ga.  633  (goods)  ;  Work 
V.  Cowhick,  81  111.  317  (land)  ;  Little 
V.  Pearson,  7  Pick.  301,  19  Am.  Dec. 
289    (land). 

'-  Bourland  v.  Peoria  County,  16 
111.  53S ;  Grimes  i'.  Hamilton  County. 
37  Iowa,  290;  :\IciIanu3  i:  Bos- 
ton, 171  Mass.  152,  50  X.  E.  607; 
Stivons  r.  Jluskegon,  111  IMich.  72, 
09  X.  W.  227,  30  L.  E.  A.  777;  Curtis 
r.  Portsmouth,  (17  X.  II.  50fi,  39  Atl. 
439  (all  these  decisions  related  to 
contracts  conceriiiiij^  land)  ;  Argus 
Co.  c.  Albany,  55  X.  V.  40,1,  14  Am. 
Picp.  200  (not  to  be  performed  within 
a  year) . 

"  Lamkin  v.  Baldwin  !Mfg,  Co,,  72 
Conn.  57,  43  .\tl.  .")n3,  1042,  44 
L.  R.  A.  780  (land  and  goods)  ; 
Tufifs  V.  Plymouth  Mining  Co.,  14 
Allen,  407  (not  to  be  performed 
within  a,  3'ear) . 

"  Sari  II.  Bourdillon,  1  C.  B. 
(X,  R.)  188  (goods)  ;  Xewell  r,  Rad- 
ford, L.  R.  3  C,  P,  32    (goods). 

'"  Champion  r,  Plummer,  1  B.  &  P. 
{X,  R.)  252  (goods);  Coddlngton  v. 
Goddard,     16     Gray,     436      (goods)  ; 


Wiener  r.  Whipple,  53  Wis.  298,  10 
X,  W.  433,  40  Am.  Rep.  775   (goods). 

"Little  c.  Dougherty,  11  Colo.  103 
(not  to  be  performed  within  a  year)  ; 
Trevor  v.  Wood,  36  N.  Y.  307,  93 
Am.  Dec.  511    (goods). 

''  See  cases  cited  in  the  preceding 
note. 

"  ilerritt  v.  Clason,  12  Johns.  102, 
7  Am.  Dec.  286  (goods);  Clason  v. 
Bailey,  14  Johns.  484  (goods)  ; 
Draper  i;.  Pattina,  2  Speers,  292 
(goods)  ;  ;\tcDowell  c.  Chambers,  1 
Strnbh.  Eq.  347,  47  Am.  Dec.  539 
(land). 

"  Champion  v.  Plummer,  1  B.  &  P. 
(X.  R.)  252  (goods)  ;  Vandenbergh 
V.  Spooner,  L.  E.  1  Ex.  316  (goods)  ; 
CJrafton  r.  Cummings,  99  U.  S,  100, 
25  L.  ed.  366  (land);  Kingsley  !'. 
Siebrecht,  92  Me.  23,  42  Atl,  249,  09 
Am.  St,  Rep.  486  (land)  ;  McElroy  !'. 
Seery,  61  ^Id.  389,  4S  Am.  Rep.  110 
(goods)  ;  Clampet  v.  Bells,  39  Minn. 
272,  3i.  XT.  W.  495;  Lewis  i'.  Wood, 
153  ifass.  321,  26  X.  E,  802,  11 
L.  R.  A.  143  (land)  ;  Mentz  v.  Xew- 
witter,  122  X^.  Y.  491,  494,  25  X.  E. 
1044,  11  L.  R.  A,  97,  19  Am.  St.  Rep. 
514;  Ward  r.  Hasbrouclv>  169  X,  Y. 
407,  62  X,  E.  434;  Frahm  r.  Metcalf 
(Xeb.)   106  X.  W.  227  (land). 
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it  shall  appear  which  party  is  buyer  and  which  is  seller.^"  But 
though  a  memorandum  might  not  indicate  to  a  person  unac- 
quainted with  trade  usages  which  party  was  buyer  and  which 
seller,  yet  if  a  person  cognizant  of  such  usages  would  be  able  to 
determine  the  relation  of  the  parties  the  memorandum  is  suffi- 
cient.®^ 

§  103.  Contents  of  memorandum  —  Price. —  If  the  parties  agreed 
upon  a  price,  it  is  generally  required  that  the  price  be  stated  in 
the  memorandum.^"  If,  however,  the  agreement  in  fact  did  not 
mention  a  price,  none  need  be  mentioned  in  the  memorandum. 
The  law  will  imply  an  obligation  to  pay  a  reasonable  price.  The 
memorandum  need  be  no  more  definite  than  the  contract  actually 
was,  and  the  law  will  make  the  same  implication  in  regard  to  the 
memorandum  that  it  does  in  regard  to  the  promise.®^  If  the  con- 
tract is  sufficiently  definite  for  the  law  to  enforce  aside  from  the 
statute,  the  memorandum,  if  it  states  the  contract  exactly,  will 


™  Frank  v.  Eltringham,  65  Miss. 
281,  3  So.  665  (goods).  In  Vanden- 
bergh  r.  Spooner,  L.  R.  1  Ex.  316, 
the  following  memorandum  was  held 
insufficient  for  this  reason:  "  D. 
Spooner  agrees  to  buy  the  whole  of 
the  lots  of  marble  purchased  by  Mr. 
Vandenbergh,  now  lying  at  the  Lyme 
Cobb,  at  Is.  per  foot.  (Signed)  D. 
Spooner."  So  in  Bailey  v.  Ogden,  3 
Johns.  399,  the  statute  was  held  not 
to  be  satisfied  by  the  following 
memorandum : 

14  December. 
J.  Ogden  and  Co.     Bailey  k  Bogart. 
Brown,  121/2. 
White,  16%. 
Debenture  part  pay. 

"  Thus  in  Newell  v.  Radford,  L.  E. 
3   C.   P.   52,  the   following  memoran- 
dum was  held  sufficient: 
Mr.  Newell,  32  sacks  eulasses  at  39s., 
280  lbs.,  to  wait  orders. 
June  8.  John  Williams. 

And  in  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  'u  ilow"!"  446,  14  L.  ed. 
493,  the  following  was  held  suf- 
ficient : 


60  and  tO  days. 


Sept.  19,— W.  W.  Goddard,  12  mos. 

300  bales  S.  F.  drills   .    .    .    ,      7% 

100  cases  blue  do.  .    .     8% 

Credit  to  commence  when  ship  sails; 

not   after  Deer.    1  —  delivered  free 

of  charge  for  truckage. 
The    blues,    if    color    satisfactory    to 

purchasers.  R.  M.  M. 

W.  W.  G. 

*-  Reid  r.  Diamond  Plate  Glass  Co., 
85  Fed.  Rep.  193,  29  C.  C.  A.  110; 
Elmore  v.  Kingscote,  5  B.  &  C. 
583;  Acebal  v.  Levy,  10  Bing.  376; 
Goodman  v.  Griffiths,  1  Hurl.  &  N. 
574;  Turner  v.  Lorillard  Co.,  100  Ga. 
645,  28  S.  E.  383,  62  Am.  St.  Rep. 
345;  Waterman  v.  Meigs,  4  Cush. 
497;  Ashcroft  v.  Butterworth,  136 
Mass.  511;  James  v.  Muir,  33  Mich. 
223;  Stone  v.  Browning,  68  N.  Y. 
598,  604;  Hall  v.  Misenheimer,  137 
N.  C.  183,  49  S.  E.  104,  107  Am.  St. 
Rep.  474;  Ida  v.  Stanton,  15  Vt.  685, 
40  Am.  Dec.  698 ;  Scott  v.  Melady,  27 
Ont.  App.  193. 

"Hoadly  v.  M'Laine,  10  Bing.  482; 
Valpy  V.  Gibson,  4  C.  B.  837;  O'Neil 
V.  Crain,  67  Mo.  250. 
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likewise  be  sufficient.  The  question  of  price  would  not  need  fur- 
ther discussion  were  it  not  for  the  statement  frequently  made,  and 
sometimes  enacted  by  statute,  that  the  consideration  need  not  be 
stated  in  a  memorandum  under  the  Statute  of  Frauds.  This 
doctrine  arose  from  decisions  under  the  section  of  the  statute 
relating  to  guarantees.**  In  some  States,  at  least,  the  same  rulb 
is  by  statute  applicable  to  other  sections  of  the  statute,  including 
that  relating  to  the  sales  of  goods.*^  In  the  case  of  an  executory 
contract  for  the  purchase  or  sale  either  of  land  or  goods,  it  is 
impossible  where  performance  of  the  defendant's  promise  is  con- 
ditional upon  the  payment  or  performance  to  be  given  or  promised 
by  the  other  jiarty  to  make  an  accurate  statement  of  that  promise, 
whether  that  of  the  seller  or  of  the  buyer,  without  stating  the 
consideration,  for  the  defendant's  promise  is  not  absolute  but  con- 
ditional either  on  the  payment  of  the  price  or  on  the  other  perform- 
ance promised  by  the  plaintiff,  and  similarly  the  consideration  of 
the  buyer's  promise  is  either  the  transfer  of  title  to  the  property  or 
the  promise  to  transfer  the  title,  and  the  buyer's  promise  to  pay 
the  price  is  conditi<:inal  upon  this  transfer.  Accordingly  there  is, 
or  may  be,  an  inconsistency  between  the  statements  that  the  price 
must  be  stated  in  the  memorandum  and  that  the  consideration  need 
not  be.  Perhaps  the  best  way  to  harmonize,  as  far  as  possible, 
the  two  statements  is  liy  construing  consideration  as  used  in  the 
latter  rule  to  mean  executed  consideration  only.  Under,  this  con- 
struction, where  a  contract  for  the  sale  of  goods  is  unilateral,  only 
the  promisor's  promise  need  be  stated,  but  where  it  is  bi- 
lateral, even  though  the  performance  of  one  promise  is  not  made 
expressly  conditional  upon  the  performance  of  the  other,  the  memo- 
randum must  contain  sufficient  to  make  it  appear  what  the  obli- 
gation of  both  parties  was,  in  order  to  make  it  a  sufficient  memo- 
randum for  the  promise  of  either.®^ 

•MYain    r.    Warlters,    5    East,    10.  Encyc.   (2d  ed.)   S70.    In  England  the 

This  decision  required  the  considera-  statute    (19   &  20  Vict.  c.   97,   §   3), 

tion  for  a  guarantee  to  be  expressed,  is  confined  to  guarantees, 
but  the  rule  of  tlie  case  seems  not  to  '"  This  was  lield  to  be  the  case  in 

have  been  acceptable  in  England  and  Maine    and    Michigan.      Williams    v. 

a,  number  of  other  jurisdictions  and  Eobinson,   73   ^Fe.    186,   40  Am.   Rep. 

either  hy  statute  or  l)y  decision,  it  is  352;    Reid    i'.    Diamond   Plate    Glass 

laid     down     that     the     consideration  Co.,   8.5   Fed.  Rep.    193.   29   C.   C.   A. 

need  not  be  stated.     29  Am.  &  Eng.  110;     and    the    New    Jersey    statute 
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§   104.  Contents  of  memorandum  —  Other  terms  of  the  contract. 
The  property  to  which  the  sale,  or  coutract  to  sell,  relates,  must  be 


must   certainly   be    construed   in   tlie 
same  way. 

"  The  question  has  been  discussed 
in  a  few  cases.  The  fullest  dis- 
cussion is  in  the  case  of  Hayes  v. 
Jackson,  159  Mass.  451,  34  N.  E.  683. 
This  was  an  action  upon  a  contract 
for  the  sale  of  land,  the  only  memo- 
randum of  the  sale  stated  the  sale 
to  be  "for  the  sum  of  $14,140,  sub- 
ject to  a  mortgage  of  $9,000."  It 
was  agreed  by  both  parties  at  the 
trial  that  the  assumption  of  the  mort- 
gage was  part  of  the  consideration 
and  went  to  make  up  the  sum  of 
$14,140.  A  majority  of  the  court 
held  the  contract  enforcible,  holding 
that  Pub.  Sts.  c.  78,  §  2,  making 
any  statement  of  the  consideration 
unnecessary,  made  an  erroneous  state- 
ment unimportant.  Holmes,  J.,  de- 
livering the  opinion  of  the  majority, 
said :  "  Of  course  it  may  be  said 
that,  in  a  bilateral  contract  like  the 
present,  the  contemporaneous  pay- 
ment of  the  price  is  a  condition  of 
the  promise,  and,  therefore,  that  the 
promise  cannot  be  set  forth  truly 
unless  the  consideration  is  stated. 
But  the  language  of  the  section  is 
general,  and  should  be  read  as  no 
doubt  it  was  meant.  The  only  effect 
is  that  a  promise  set  forth  as  abso- 
lute may  be  subject  to  an  implied 
condition  of  performance  on  the  other 
side.  When  such  an  implied  condi- 
tion exists  it  will  be  construed  into 
the  writing,  and  knowledge  of  the 
law  gives  notice  of  its  possible  ex- 
istence. In  some  cases  it  has  been 
held  unnecessary  to  state  the  con- 
sideration, even  when  there  is  no  pro- 
vision like  our  section  2,  although  the 
consideration  was  executory.  Thorn- 
burg  V.  Masten,  88  N.  C.  293 ;  Miller 
V.  Irvine,  1  Dev.  &  Bat.  103 ;  Ellis  v. 
Bray,  79  Mo.  227 ;  Violett  v.  Patton, 
5  Cranch,  142,  3  L.  ed.  61;  Camp  v. 


Moreman,  84  Ky.  635,  2  S.  W.  179. 
In  Howe  v.  Walker,  4  Gray,  318, 
Thomas,  J.,  plainly  indicated  the 
opinion  that  section  2  of  the  statute 
applies  in  all  cases,  pointing  out  that 
this  does  not  mean  that  when  the 
parties  are  reversed  the  oral  agree- 
ment will  be  sufficient  to  sustain  an 
action."  Field,  C.  J.,  with  whom 
Knowlton,  J.,  concurred,  wrote  an 
elaborate  dissenting  opinion,  saying 
in  part:  "I  do  not  know  whether 
the  majority  of  the  court  Intend  to 
make  a  distinction  between  contracts 
of  sale  described  in  the  first  section 
of  Pub.  Sts.  c.  78  [land],  and  eon- 
tracts  of  sale  described  in  tlie  fifth 
section  [goods,  wares,  and  mer- 
chandise]. .  .  .  When  the  whole  con- 
tract or  promise  of  the  defendant  is 
to  do  a  certain  thing,  and  this  is  an 
absolute  promise,  resting  upon  a  con- 
sideration which  has  been  executed, 
there  is  some  reason  in  saying  that 
the  memorandum  signed  by  the  de- 
fendant need  not  contain  the  con- 
sideration or  inducement  of  the  con- 
tract or  promise.  But  in  a  contract 
executory  on  both  sides,  where  the 
promises  are  mutual,  and  each  is  the 
consideration  of  the  others  the  prom- 
ises are  conditional,  and  one  party 
agrees  to  perform  his  part  of  the  con- 
tract only  on  condition  that  the  other 
will  perform  his  part,  and  it  cannot 
be  known  what  the  promise  of  the 
one  is  without  knowing  the  express 
or  implied  promise  of  the  other.  A 
promise  to  convey  land  because  the 
promise  has  actually  received  $1,000 
is  not  the  same  as  a  promise  to  con- 
vey land  if  the  promisor  will  pay 
$1,000  on  receiving  the  conveyance, 
and  a  promise  to  convey  land  for 
$1,000  to  be  paid  on  the  delivery  of 
the  deed  is  not  the  same  as  a  promise 
to  convey  land  for  $10,000  to  be  paid 
on  the  delivery  of  the  deed.     The  con- 
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described  in  tlie  memorandum.®^    So,  although  the  contract  appear- 
in  the  memorandum  seems  to  be  complete  upon  its  face,  if, 


ins 


ditions  on  which  the  vendor  agrees  to 
convoy  are  often  many  and  compli- 
cated, and  involve  the  assumption  of 
mortgages  and  the  performance  of 
other  acts.  If  a  mere  acknowledg- 
ment in  writing  by  the  vendor  that 
he  has  agreed  to  convey  specific  land 
to  the  vendee  on  terms  which  are  not 
expressed  is  sufficient  to  satisfy  the 
Statute  of  Frauds,  then  it  is  open  to 
the  vendee  to  prove  by  oral  testimony 
the  price  to  be  paid,  and  all  the  other 
terms  of  the  contract  to  be  per- 
formed by  him,  and  the  statute  will 
no  longer  prevent  frauds  and  per- 
juries. If  it  is  a  condition  of  the 
promise  of  the  vendor  that  it  is  not 
to  be  performed  unless  at  the  time 
of  the  performance  the  vendee  pays 
money  and  gives  or  assumes  mort- 
gages, the  condition  qualifies  the 
prumise  and  is  a  part  of  it,  and  the 
writing  should  contain  all  that  is  es- 
sential to  show  what  the  promise  or 
contract  on  the  part  of  the  vendor  in 
fact  was.  The  decision  of  the  court 
seems  to  me  in  great  part  to  nullify 
tlie  statute.''  Tlie  rule  which  the  ma- 
jority of  the  courts  here  enforce  has 
been  applied  in  contracts  for  the  sale 
of  land  in  Nebraska  and  Texas. 
Euzicka  v.  Hotovy,  72  Neb.  589,  101 
N.  \\'.  328;  Dyer  c.  ^Yinston,  33  Tex. 
Civ.  App.  412,  77  S.  W.  227.  But  in 
New  York  after  the  repeal  of  a  stat- 
utory requirement  that  the  considera- 
tion must  be  expressed  in  the  memo- 
randum, the  court  said,  in  dealing 
with  a  bilateral  contract  to  employ 
and  to  serve :  "  Tlie  agreement  of 
the  defendants  in  this  case  was  not 
merely  to  pay  so  much  money  to 
plaintiff.  It  was  to  pay  him  that 
money  for  his  services  as  salesman 
to  be  thereafter  rendered.  For  what 
the  payment  was  to  be  made  consti- 


tuted a  material  and  essential  ele- 
ment of  the  agreement  on  the  part 
of  the  defendants;  an  important  con- 
dition of  the  contract  on  their  side. 
Their  agreement  was  not  absolute  to 
pay  the  money.  It  was  conditioned 
upon  the  rendition  of  the  stipulated 
services.  Any  memorandum  which 
omits  the  condition  falsifies  the  agree- 
ment which  they  actually  made,  and 
represents  them  as  agreeing  to  pay 
the  money  absolutely  when  they  did 
not  so  contract.  It  is  no  answer  that 
the  omitted  condition,  coupled  with 
the  other  party's  promise  of  per- 
formance, constituted  a  consideration 
for  his  own  agreement,  and  so  need 
not  be  expressed."  Drake  r.  Seaman, 
97  N.  Y.  230,  235.  In  New  York  it 
is  to  be  observed  that  at  least  no 
statute  provided  that  the  considera- 
tion need  not  be  expressed,  but  in 
^Michigan,  though  construing  the  stat- 
ute of  that  State  as  enacting  that 
the  consideration  in  a  contract  for 
the  sale  of  goods  need  not  be  ex- 
pressed, the  Circuit  Court  of  Appeals, 
nevertheless,  held  that  the  price,  if 
ai,n-eed  upon  by  the  parties,  must  be 
stated.  Eeid  (.  Diamond  Plate  Glass 
Co.,  8.1  Fed.  Eep.  193,  29  C.  C.  A. 
110.  See  also  Kelley  v.  Holbrook, 
191  Jlass.  ,50.5.  77  X.  E.  1037,  where 
the  court  held  that  a  memorandum 
signed  by  an  auctioneer  which  mis- 
stated the  price  was  not  good,  be- 
cause the  auctioneer  was  not  author- 
ized to  sign  such  a  memorandum. 

"Peoria  Grape  Sugar  Co.  v.  Bab- 
cock,  67  Fed.  Rep.  892;  Waterman  r. 
Jleigs,  4  Cush.  497;  May  r.  Ward. 
134  Mass.  127;  New  England  Wool 
Co.  r.  Standard  Worsted  Co.,  165 
Mass.  328,  43  N.  E.  112,  52  Am.  St. 
Rep.  516.  And  see  cases  cited  in. 
the  following  Bection. 
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in  fact,  there  -were  additional  terms,  the  memorandum  is  insnffi- 
cient.®*  Thiis,  if  there  is  a  warranty,^"  or  a  condition  of  approval 
by  the  buyer,'-'"  or  a  term  of  credit,  or  security,'-*^  or  if  the  place 
or  time  of  delivery  is  agreed  upon,  these  must  be  included  in  the 
memorandum."^  But  if  no  time  is  agreed  upon  the  law  will  imply 
a  reasonable  time  and  the  memorandum  need  contain  no  reference 
to  time.®'     Any  other  terms  are  subject  to  the  same  rule.®*     But 


™  Stewart  i:  Cook,  118  Ga.  541, 
45  Sr=-irr'=59»r-~Tlie'  contract  in  this 
case  referred  to  square  and  round 
bales  of  cotton.  The  court  said: 
"  If  nothing  more  appeared,  it  might 
be  that  evidence  could  have  been  in- 
troduced to  sliow  vi'hat  was  the  stand- 
ard weiglit  and  trade  meaning  of 
square  bale  and  round  bale.  Pol. 
Code,  §  1  (4)  ;  Civil  Code,  §  3675 
( 2 ) .  But  the  petition  shows  that 
the  parties  themselves  agreed  that 
the  bales  should  be  of  a  particular 
weight.  It,  therefore,  appears  that 
there  was  a  parol  agreement,  when 
the  law  requires  that  the  contract  of 
sale  shall  be  in  writing  (Civil  Code, 
§  2693,  par.  7)  ;  by  which  it  of  course 
means  the  entire  contract,  with  all 
stipulations  and  provisions  which 
have  been  assented  to  by  the  parties 
at  the  time  of  the  sale."  So  in 
another  Georgia  decision  the  writing 
stated  a  contract  for  the  sale  of  a 
given  number  of  pounds  of  "  ribs." 
The  evidence  showed  that  the  term 
"  ribs "  is  ambiguous,  there  being 
several  distinct  kinds  of  "  ribs " 
known  to  the  trade,  and  the  plaintiff 
understood  from  the  parol  agreement 
that  the  ribs  referred  to  were  of  a 
particular  kind  and  of  average 
weight.  It  was  held  the  writing 
did  not  sufficiently  identify  its 
subject-matter,  nor  contain  the  en- 
tire agreement.  Borum  v.  Swift  & 
Co.,     125    Ga.    198,    53    S.    E.    608. 


And  see  the  cases  in  the  following 
not«s. 

'"Fisher  v.  Andrews,  94  Md.  46, 
50  Atl.  407. 

^  Boardman  v.  Spooner,  13  Allen, 
353. 

"lister  V.  Heidt,  86  Ga.  22G,  12 
S.  E.  214,  10  L.  R.  A.  108  (land)  ; 
Norris  v.  Blair,  39  Ind.  90,  10  Am. 
Hep.  135;  Fisher  v.  Andrews,  94 
Md.  46,  50  Atl.  407 ;  Morton  v.  Dean, 
13  Met.  385  (land)  ;  Davis  v.  Shields, 
26  Wend.  341 ;  Soles  v.  Hickman,  20 
Pa.  St.  180  (land).  The  terms 
"  regular "  and  "  net,"  attached  to 
the  prices  named  in  a  memorandum, 
may  be  given  a  meaning  by  parol  evi- 
dence. Olson  V.  Sharpless,  53  Minn. 
91,  55  N.  W.  125. 

'=  Fisher  i .  Andrews,  94  Md.  46,  50 
Atl.  407;  Kriete  r.  Myer,  01  Md. 
558;  Gault  v.  Stormont,  51  Mich. 
G36,  17  N.  W.  214  (land)  ;  Smith  t. 
Shell,  82  Mo.  215,  52  Am.  Eep.  365; 
Lehenbeuter  Co.  i\  MeCord,  65  Mo. 
App.  507;  Kidder  v.  Flanders,  73  N. 
H.  345,  61  Atl.  675 ;  Davis  r.  Shields, 
26  Wend.   341. 

"=  Kidder  v.  Flanders,  73  N.  H.  345, 
61  Atl.  675.  See  also  cases  cited  in 
the  preceding  notes. 

"Kingsley  v.  Siebrecht,  92  Me.  23, 
42  Atl.  249,  69  Am.  St.  Rep.  486 
(land)  ;  Biest  v.  Ver  Steeg  Shoe  Co., 
97  Mo.  App.  137,  70  S.  W.  1081  (eon- 
tract  not  to  be  performed  within  a 
year). 
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a  separate  bargain,  though  made  at  the  same  time  as  that  in 
question,  need  not  be  mentioned  in  the  memorandum.^'' 

§  105.  Certainty  of  description. —  The  question  often  arises 
whether  a  memorandum  states  with  sufficient  certainty  the  bar- 
gain to  which  it  relates.  Even  though  all  the  terms  are  included, 
they  may  be  written  in  such  an  abbreviated  way  or  with  such 
brief  description  of  the  property  that  it  is  not  apparent  to  an 
uninstructed  person  what  the  meaning  of  the  writing  may  be. 
The  question  involved  is  the  same  whether  the  abbreviated  descrip- 
tion is  of  the  parties,  the  goods,  or  other  terms  of  the  bargain. 
The  general  rule  applicable  to  such  cases  was  thus  stated  in  a 
recent  Massachusetts  case  :®'^  "  While  parol  evidence  is  not  compe- 
tent to  contradict  or  vary  the  terms  of  such  a  memorandum  to 
show  what  is  intended,  we  are  of  opinion  that  the  situation  of 
the  parties  and  the  surrounding  circumstances  at  the  time  when 
the  contract  was  made  may  be  shown  to  apply  the  contract  to  the 
subject-matter."  It  has  been  further  held  that  abbrevations  used 
by  the  parties  or  a  private  code  could  be  translated  and  the  mean- 
ing of  them  shown  by  parol  evidence. ^'^     It  is  on  this  principle 

°=  Coddington  r.  Goddard,  16  Gray,  Sept  19,—  W.  \Y.  Goddard,  12  mos. 

436.      In   this    case    the    court   said:  300  bales  S.  F.  drills IVi 

"  Xor   does   it  affect   the  validity  of  100  cases  blue  drills S'Ji 

the  memorandum  that  the  broker  did  Credit  to  commence  when  ship  sails ; 

not  include  in  it  the  stipulation  made  not   after   Deer.    1  —  delivered  free 

by  the  defendant  that  he  should  have  of  charge  for  truckage. 

the  right  to  add  to  the  sale  100,000  R.   :M.   M. 

pounds  of  copper  the  next  day.    This  W.  W.  G. 

was  a  wholly  separate  and  independ-  The  blues,   if   color  is  satisfactory 

ent   agreement  which   in  no  way  af-  to  purchaser. 

fccted  the  sale  actually  made."  It  So  in  Bibb  r.  Allen,  149  U.  S. 
may  perhaps  be  questioned  whether  481,  37  L.  ed.  819,  the  memorandum 
the  court  did  not  go  too  far.  See  relied  on  was  made  up  of  slip  con- 
also  Agnew  r.  Baldwin,  —  Wis.  — ,  tracts.  The  court  said:  "It  is  no 
116  N.  W.  641.  valid    objection   to    these    '  slip    con- 

""  New  England  Wool  Co.  v.  Stand-  tracts,'    executed    in    duplicate,    that 

ard  Worsted  Co.,  165  ilass.  328,  332,  the    sales   purported   to   be   made   on 

43  N.  E.  112,  52  Am.  St.  Rep.  516.  account    of    'Albert,'    'Alfred,'    'Alex- 

"  The  leading  case  upon  this  point  ander,'  'Amanda,'  and  '  Winston,'  etc., 

is   Salmon   Falls  Mnfg.    Co.    v.    God-  which    names    were    adopted    by    the 

dard,  14  How.  446,  14  L.  ed.  493.     In  defendants,     and    which    represented 

that  case  the  following  memorandum  them  and  their   account.     Parol  evi- 

was  held  sufficient:  dence  was  clearly  competent  to  show 
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that  the  doctrine  must  be  rested,  that  if  a  memorandum  names  A. 
as  one  of  the  parties  to  the  transaction,  though  A.  can  be  held 
personally  liable,"^  it  may,  if  desired,  be  shown  by  parol  that  A. 
was  agent  for  B.  in  an  action  brought  either  by  B.  or  against  him.^" 
The  same  doctrine  has  been  applied  where  the  agent's  name  ap- 
peared professedly  as  that  of  an  agent  but  the  paper  did  not  name 
his  principal.^  If,  however,  the  agent's  name  appears  on  the 
paper,  not  as  that  of  a  contracting  party,  either  as  principal  or 
agent,  the  name  will  not  serve  as  a  substitute  for  the  name  of  a 
party  to  the  contract.^     Instead  of  naming  the  parties  they  are 


that  these  fictitious  names,  which  de- 
fendants had  adopted,  represented 
them  as  the  parties  for  wliose  ac- 
count the  sales  were  made."  And  in 
Newell  I'.  Radford,  L.  R.  3  C.  P.  52; 
American  Mfg.  Co.  v.  Midland  Steel 
Co.,  101  Fed.  Rep.  200;  Sanborn  i'. 
Flagler,  9  Allen,  474,  initials  used  to 
designate  the  parties  were  held  suf- 
ficient. In  Haskell  v.  Tukesbury,  92 
Me.  551,  43  Atl.  500,  69  Am.  St.  Rep. 
529  (guarantee),  "Friend  Geo.''  and 
'•  Pop  Dyer "  were  held  sufficient 
designations.  So  in  Lee  v.  Cherry,  85 
Tenn.  707,  4  S.  W.  835,  4  Am.  St. 
Rep.  800  (land),  "Mr.  Lee"  was  held 
to  be  sufficient  description  of  one  of 
the  parties.  In  Heflfron  v.  Armsby, 
61  Mich.  505,  28  N.  W.  672,  "300 
cases  B.  M.  corn  "  was  held  a  sufficient 
description.  In  New  England  Wool  Co. 
V.  Standard  Worsted  Co.,  165  Mass. 
328,  43  N.  E.  112,  52  Am.  St.  Rep. 
516,  ''  F.  C."  was  held  a  sufficient  de- 
scription of  a  certain  kind  of  wool. 
On  the  other  hand  in  North  v.  Mendel, 
7.3  Ga.  400,  the  court  refused  to  allow 
proof  that  "  Mendel  "  meant  the  firm 
of  M.  Mendel  &  Bro.  This  decision 
seems  hard  to  reconcile  with  others 
previously  cited,  although  it  is  to 
be  observed  that  not  only  was  Men- 
del an  incomplete  designation  of  the 
firm  intended,  but  also  naturally 
meant  an  individual  member  of  the 
firm.     The  decision  seems  too  strict. 


See  also  Frank  v.  Miller,  38  Md.  450 ; 
Flash  !•.  Rossiter,  116  N.  Y.  App. 
Div.  88,  102  N.  Y.  Suppl.  449. 
Whether  a  memorandum  in  cipher 
agreed  upon  orally  and,  therefore, 
wholly  untranslatable  without  parol 
evidense  of  one  of  the  parties  is  a 
good  memorandum  has  not  as  yet 
perhaps  been  settled. 

^  Higgins  i\  Senior,  8  M.  &  W.  834. 

""Wilson  V.  Hart,  7  Taunt.  295; 
Trupian  v.  Loder,  11  A.  &  E.  589; 
Salmon  Falls  Mfg.  Co.  r.  Goddard, 
14  How.  446,  14  L.  ed.  493;  Haskell 
V.  Tukesbury,  92  Me.  551,  43  Atl. 
500,  69  Am.  St.  Rep.  529;  Kingsley 
r.  Siebrecht,  92  Me.  23,  42  Atl.  249, 
69  Am.  St.  Rep.  486;  Williams  v. 
Bacon,  2  Gray,  387;  White  v.  Dahl- 
quist  Mfg.  Co.,  179  Mass.  427;  Tobin 
V.  Larkin,  183  Mass.  389,  67  N.  E. 
340;  Haubelt  r.  Rea  &  Page  Co.,  77 
Mo.   App.  672;   Dykers  v.  Townsend, 

24  N.  Y.  57;  Thayer  v.  Luce,  22 
Ohio  St.  62;  Brodhead  v.  Reinbold, 
200  Pa.  St.  618,  623,  50  Atl.  ^229, 
86  Am.  St.  Rep.  735.  But  see  Ward 
V.  Hasbrouck,  169  N.  Y.  407,  62  N. 
E.  434. 

•Tobin  V.   Larkin,    183   Mass.   389, 
67  N.  E.  340. 
'Grafton  v.  Cummings,  99  U.  S.  100, 

25  L.  ed.  366 ;  Nichols  v.  Johnson,  10 
Conn.  192;  O'Sullivan  v.  Overton, 
56  Conn.  102,  14  Atl.  300;  MoGovern 
V.  Hern,  153  Mass.  308,  26  N.  E.  861, 
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sometimes  described,  and  if  the  description  is  sufficiently  definite, 
the  memorandnm  is  good.''  On  the  other  hand  it  is  obvious  that 
this  principle  must  have  some  limitation.  A  description  of  the 
sellers  by  the  word  "  sellers,"  or  "  vendors,"  is  obviously  insuffi- 
cient.* So  such  a  description  as  H.  "  and  those  associated  with 
him."  ^  These  descriptions  are  absolutely  accurate,  and  if  parol 
evidence  of  all  surrounding  circumstances  were  admitted,  it  would 
probably  be  evident  what  the  meaning  of  the  description  was. 
But  this  is  not  sufficient.  The  descrijotion  in  the  writing  itself 
is  too  general.  The  same  kind  of  question  arises  in  regard  to  a 
description  of  the  property  sold.  The  goods  must  be  sufficiently 
described  for  reasonable  identification.  A  distinction  should 
be  noticed  between  sales  or  contracts  to  sell  specific  goods, 
and  contracts  to  sell  goods  of  a  certain  kind.  In  a 
contract  of  the  latter  sort,  a  memorandum  need  be  no  more 
definite  than  the   contract.      If  the    contract   is   definite   enough 


10  L.  R.  A.  815,  25  Am.  St.  Rep. 
632;  Sherbourne  v.  Shaw,  1  Jv^.  H. 
157,  8  Am.  Dec.  47.  All  the  cases 
just  cited  related  to  sales  at 
auction,  and  it  was  held  that  the 
auctioneer's  name  appearing  as  that 
of  the  auctioneer  was  insufficient  to 
supply  the  place  of  the  name  of  his 
principal.  The  doctrine  was  thus  ex- 
pressed in  McGovern  v.  Hern,  supra: 
"  Tlie  trouble  witli  the  memorandum 
in  the  case  before  us  is  that  the 
seller  is  not  named  nor  descrilied. 
Sullivan  Bros,  were  indicated  in  one 
corner  of  the  paper  as  the  auction- 
eers, and  it  cannot  be  fairly  consid- 
ered that  tbey  were  anything  else. 
Their  function  as  auctioneers  was 
recognized  in  the  memorandum,  as 
something  distinct  from  that  of 
parties  contracting  for  unnamed 
principals." 

"Sale  v.  Lambert,  L.  E.  18  Eq.  1; 
Eossiter  v.  Miller,  5  Ch.  D.  648.  In 
these  cases  the  word  "  proprietor " 
was  held  sufficient.  Catling  r.  King, 
5  Ch.  D.  660.  In  this  ease,  "  Trus- 
tee  selling  under   a  trust  for   sale," 


was  held  sufficient.  In  Carr  v.  Lynch, 
[1900]  1  Ch.  613,  the  words  "In 
consideration  of  you  this  day  having 
paid  me  the  sum  of  £50,"  was  held 
to  furnish  sufficient  description  of  the 
buyer  as  it  furnished  means  of  identi- 
fying him.  Compare  with  these 
decisions  the  case  of  Selby  c.  Selby, 
3  Jleriv.  2,  where  the  signature  to 
a  letter  "  your  afifectionate  mother," 
was  held  an  insufficient  signature. 
This  decision  is  criticised  by  Browne, 
Statute  of  Frauds,  §  362.  The  ques- 
tion whether  such  words-  are  a  suffi- 
cient signature  is  not  precisely  the 
same  question  as  whether  the  de- 
scription of  a  party  to  the  bargain  is 
sufficient  to  make  the  memorandum  a 
complete  statement  of  all  the  terms 
of  the  transaction. 

*  Catlin  V.  King,  5  Ch.  D.  665 ;  Mc- 
Oovern  r.  Hern,  153  Mass.  308,  26 
N.  E.  861,  10  L.  R.  A.  815,  25  Am. 
St.  Rep.  632. 

°  Seymour  v.  Cushway,  100  Wis, 
580,  76  N.  W.  769,  69  Am.  St.  Rep. 
957. 
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to  be  enforced,  a  memorandimi  which  states  the  contract  as  it  was 
made  will  be  sufficient,  and,  on  the  other  hand,  if  the  memo- 
randtim  is  more  general  than  the  actual  contract,  the  memorandum 
will  be  insufficient,  though  seeming  good  on.  its  face  because  not 
fully  stating  the  contract  the  parties  made.*  Where,  however, 
the  sale  or  contract  relates  to  specific  goods,  there  can  be  no  ques- 
tion about  lack  of  deflniteness  in  the  contract  itself  so  far  as  con- 
cerns the  goods  to  which  the  bargain  relates;  the  qiiestion 
is  wholly  whether  the  memorandum  sufficiently  describes  these 
goods.  This  question  has  risen  more  frequently  in  regard 
to  sales  of  real  estate  than  in  regard  to  sales  of  personal  property ; 
still  there  are  a  few  decisions  in  regard  to  goods.^  It  will  be  seen 
from,  the  decisions  cited  below  that  the  American  courts  have  re- 


°  See  supra,  §  104;  also  American 
Mfg.  Co.  V.  Midland  Steel  Co.,  101 
Fed.  Hep.  200,  where  billets  "4x5 
or  5x5"  was  held  sufficient  descrip- 
tion. 

'  New  England  Wool  Co.  v.  Stand- 
ard Worsted  Co.,  1C5  Mass.  328,  43 
N.  E.  112.  In  this  ease  the  property 
described  was  "  about  2,000  to  2,500 
lbs.  P.  C."  The  property  in  regard 
to  which  the  parties  were  bargaining 
was  in  fact,  2,443  lbs.  of  "  F.  C." 
wool.  The  court  held  the  descrip- 
tion sufficient  because  when  it  was 
shown  "  who  and  where  the  parties 
were  at  the  time  of  making  the  con- 
tract, and  what  property  the  plain- 
tiflf  had  on  hand  of  the  kind  described, 
it  is  clear  without  more  that  the 
memorandum  referred  to  the  2,443 
lbs.  of  wool  on  hand."  No  doubt  the 
court  is  right  in  saying  that  it  was 
possible  to  translate  the  memoran- 
dum when  the  surrounding  circum- 
stances and  the  time  and  place  of 
the  bargain  was  shown  but  that 
would  also  be  true  of  a  memorandum 
which  read:  "I  have  sold  you  the 
goods  you  looked  at,  at  the  usual 
price,"  but  it  may  be  doubted  whether 
this  memorandum  would  be  sufficient. 
In    Burgess    Sulphite    Fibre    Co.    v. 


Broomtield,  180  Mass.  283,  02  N.  E. 
367,  the  words,  "  all  your  iron  which 
you  may  desire  to  sell,"  were  held 
a  sufficient  description  of  iron  on  the 
premises  of  the  plaintiff's  mill.  In 
Brewer  v.  Horst-Lachmund  Co.,  127 
Cal.  643,  60  Pac.  418,  50  L.  R.  A. 
240,  the  subject-matter  of  the  sale 
was  a  certain  lot  of  hops.  Samples 
had  been  given  from  these  hops  and, 
in  accordance  with  a  custom  in  the 
trade,  samples  were  designated  by  a 
number  —  in  this  case,  "13."  The 
reference  to  the  goods  in  a,  telegram 
as  "13  "  was  held  a,  sufficient 'descrip- 
tion of  them.  A  more  extreme  case 
is  Macdonold  v.  Longbottom,  1  E.  & 
E.  977,  where  evidence  was  admitted 
to  show  that  the  words,  "  your  wool," 
referred  to  certain  particular  Avool 
which  the  plaintitT  had  under  his 
control  at  the  time  of  the  contract. 
Many  cases  have  arisen,  present- 
ing similar  questions  as  to  real 
estate,  and  the  cases  show  some  con- 
flict. See  Wood  on  the  Statute  of 
Frauds,  §  353.  In  Mead  v.  Parker, 
115  Mass.  413,  it  was  held,  following 
Hurley  !'.  Brown,  98  Mass.  545,  that 
in  a  memorandum  of  sale,  dated  at 
Boston,  the  words  "  a  house  on  Church 
street "      sufficiently     described     the 
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quired  somewhat  greater  particularity  in  descriptions  of  real  estate 
than  in  descriptions  of  goods.  In  the  cases  relating  to  real 
estate  it  may  be  that  too  great  stress  is  laid  upon  a  description 


property.  Wells,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The 
most  specific  and  precise  description 
of  the  property  intended  requires 
some  parol  proof  to  complete  its 
identification.  A  more  general  de- 
scription requires  more.  When  all 
the  circumstances  of  possession, 
ownership,  situation  of  the  parties, 
and  of  their  relation  to  each  other 
and  to  the  property,  as  they  were 
when  the  negotiations  and  the  writing 
was  made,  are  disclosed,  if  the  mean- 
ing and  application  of  the  writing, 
read  in  the  light  of  those  circum- 
stances, are  certain  and  plain,  the 
parties  will  be  bound  by  it  as  a  suffi- 
cient written  contract  or  memoran- 
dum of  their  agreement."  Jlead  V. 
Parker  was  followed  by  Slater  i'. 
Smith,  117  Mass.  96.  In  Doherty  v. 
Hill,  144  Mass.  465,  11  N.  E.  581,  the 
description  ''  Stoneham Es- 
tate on  Congress  street,  owned  by 
Sarah  A.  Hill "  was  held  insuffi- 
cient because  iSarah  A.  Hill  owned 
more  than  one  estate  on  Congress 
street,  -In  Hodges  y.  Kowing,  58  Conn. 
12,  18  Atl.  970,  7  L.  R.  A.  87,  "his 
place  in  Stratford  containing  about 
•fifteen  acres "  was  held  sufficient, 
but  in  Andrew  !>.  Babcock,  63 
Conn.  109,  26  Atl.  715,  -  a  tract  of 
land  with  all  the  buildings  thereon, 
adjoining  the  New  Haven  and  Derby 
R.  R.,  in  tlie  town  of  Orange,  and 
containing  some  twenty  acres  more 
or  less "  was  said  to  be  insufficient, 
though  apparently  the  seller  owned 
no  other  property  answering  the 
description.  In  Fortesque  c.  Craw- 
ford, 105  N.  C.  29,  10  S.  E.  910,  "  his 
land "  was  held  "  too  vague  and  in- 
definite to  admit  parol  evidence  to 
locate  the  land."     In  Falls  of  Neuse 


iltg.  Co.  !'.  Hendricks,  106  N.  C. 
485,  11  S.  E.  568,  "his  land 
where  he  now  lives "  was  held  suf- 
ficient if  susceptible  of  identification 
by  e.>:trinsic  evidence.  In  Lowe  v. 
Harri.s,  112  N.  C.  472,  17  S.  E.  539, 
22  L.  R.  A.  379,  the  description  was 
also  "  his  land,"  but  since  the  earlier 
ca.^es  and  since  the  cause  of  action 
arose  in  this  case,  the  Legislature  had 
enacted  that  parol  testimony  might 
be  introduced  to  identify  the  land. 
TliC  description  was  held  insufficient, 
a,  majority  of  the  court  holding  that 
the  act  could  not  operate  retro- 
actively. In  Jones  i.  Tye,  93  Ky. 
390,  20  S.  W.  388,  "  land  adjoining 
the  McKebly  land  "  was  held  insuf- 
ficient, the  seller  having  two  parcels 
answering  that  description.  In 
Holmes  v.  Evans,  48  Miss.  247,  12 
Am.  Rep.  372,  "  a  piece  of  property 
on  the  corner  of  Main  and  Pearl 
streets,  city  of  Natchez,  county  of 
Adams,  State  of  Mississippi,"  was 
held  insufficient,  because  there  was 
no  reference  in  the  memorandum  it- 
self to  anything  extrinsic  that  would 
define  which  corner  was  intended. 
The  court  said,  however :  "  Extrane- 
ous evidence  so  referred  to,  and  any 
other  evidence  in  connection  with  it, 
which  may  serve  to  identify  and  fix 
the  limits  of  the  land  intended  is 
admissible  and  proper.  There  would 
appear  to  be  no  limit  in  that  direc- 
tion except  what  is  to  be  found  in 
the  general  reference  of  the  contract. 
For  example,  if  a  contract  purports 
to  embrace  all  the  land  owned  by  the 
vendor  in  a  certain  county,  it  would 
be  admissible  to  prove  any  and  all 
the  land  owned  by  him  in  that 
county."  In  Mellon  r.  Davison,  123 
Pa.   St.   298,   16   Atl.   431,  "a  lot  of 
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that  will  identify  beyond  possibility  of  doubt  the  subject-matter 
of  the  sale.  "  John  Smith  "  in  a  memorandum  does  not  identify, 
beyond  a  peradventure,  a  party  so  designated,  but  it  is  a  suffi- 
cient description  of  a  person  of  that  name  intended.  It  may, 
perhaps  be  questioned  whether  "  Estate  on  Congress  Street,  owned 
by  Sarah  A.  Hill,"  is  not  a  sufficient  description  of  the  estate  the 
parties  were  bargaining  about,  although  the  description  may  be 
applicable  to  another  piece  of  property  also.  The  particularity 
of  description  essential  in  a  memorandum  must  ultimately  resolve 
itself  into  one  of  degree.  This  has  been  so  well  expressed  by  an 
English  writer  that  his  remarks  are  quoted  below.^ 


ground  fronting  about  190  feet  on 
the  P.  R.  R.  in  the  21st  ward,  Pitts- 
burgh, Pa.,"  ^Ya3  held  insufficient, 
though  the  seller  owned  but  one  piece 
of  land  in  the  ward  named.  See  also 
Eineer  v.  Collins,  156  Pa.  St.  342,  27 
Atl.  28.  In  Thompson  v.  New  South 
Coal  Co.,  135  Ala.  630,  34  So.  31,  62 
L.  R.  A.  551,  93  Am.  St.  Rep.  49, 
"  coal  lands,"  was  held  an  insuf- 
ficient description.  See  also  Ryan 
■v.  United  States,  136  U.  S.  68,  34  L. 
ed.  447;  Daniels  v.  Rogers,  108  N.  Y. 
App.  Div.  338,  96  N.  Y.  Suppl.  642; 
Penshorn  v.  Kunkel  (Tex.  Civ. 
App.),  90  S.  W.  719.  With  these 
American  decisions  should  be  con- 
trasted the  English  cases  in  Ogilvie  v. 
Foljambe,  3  Meriv.  53.  The  descrip- 
tion "  Mr.  Ogilvie's  house  "  was  sup- 
posed to  be  sufficient.  In  Bleakley 
V.  Smith,  11  Sim.  150,  "The  prop- 
erty in  Cable  St."  was  held  to  be 
sufficient,  and  in  Shardlow  v.  Cotter- 
ell,  20  Ch.  D.  90  (C.  A.),  the  court 
went  much  farther.  It  was  an  auction 
sale,  and  the  memorandum  was  con- 
tained in  the  following  receipt  signed 
by  the  auctioneer.  "  Received  of  Mr. 
A.  Shardlow  the  sum  of  £21  as  de- 
posit on  property  purchased  at  £420 
at  Sun  Inn,  Pinxton,  on  the  above 
date.     Mr.  George  Cotterell,  Pinxton, 


owner."  Lush,  L.  J.,  said  (at  p. 
97 )  ;  "  Suppose  a  horsedealer  having 
a  great  number  of  horses  offers  one 
of  them  for  sale;  the  horse  is  trotted 
out  and  approved  of,  but  the  parties 
differ  about  the  price.  Suppose  the 
next  day  the  seller  writes  and  says, 
'  I  will  let  you  have  that  horse  for 
£50,'  and  the  buyer  writes  to  accept 
the  offer,  would  not  parol  evidence 
be  admissible  to  show  what  horse  was 
meant? " 

'  F.  Vaughan  Hawkins,  Esq.,  on 
the  Principles  of  Legal  Interpreta- 
tion with  Reference  Especially  to  the 
Interpretation  of  Wills,  2  Judicial 
Soc.  Papers,  298  (p.  326  et  seq.)  : 
"  The  other  limit  of  interpretation 
of  which  I  have  spoken  is  the  result 
of  the  necessity  of  there  being  a 
sufficient  written  expression;  the 
meaning  of  the  words  cannot  be 
added  to  or  corrected  beyond  a  cer- 
tain point,  or  the  words  cease  to  be 
capable  of  bearing  the  interpretation 
to  be  put  upon  them;  and  though 
the  intent  may  be  known,  there  is 
no  expression  in  -which  it  can  clothe 
itself.  It  cannot  be  too  often  re- 
peated that  legal  interpretation  is 
not  a  mere  ascertaining  of  the  in- 
tent; it  acts  only  by  putting  a. 
meaning   consistent  with  the   inteuii. 
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§  106.  Intent  to  make  a  memorandtim  is  not  requisite. — As  the 

purpnse  of  the  statute  is  to  require  a  formality  of  proof  in  order 
to  make   a   coBtract   enforcible,  not  to  impose  a  new  rule  of  law 


upon  the  Avords.  And  the  answer  to 
tlie  question.  What  is  a  sufficient 
written  expression?  will  vary  largely 
witli  different  classes  of  writings,  and 
under  different  systems  of  jurispru- 
dence. In  this  respect  it  is  manifest 
that  private  documents  must  be  in- 
terpreted more  strictly  than  public. 
A  deed  or  will  made  by  a  private 
person  is  made  with  the  knowledge  of 
the  command  of  the  law,  which  re- 
quires the  writer  to  express  himself 
fully  and  completely,  and  gi%'es  valid- 
ity to  the  instrument  only  on  the  con- 
dition of  reasonable  compliance  with 
the  demand  which  it  has  imposed. 
On  the  other  hand  a  document,  such 
as  a  treaty,  which  as  to  its  form 
is  almost  wholly  independent  of 
everything  but  the  will  of  the  con- 
tracting parties,  leaves  the  amount  of 
tlie  expression  much  less  determinate  ; 
and,  altliough  an  intention  must  fail 
of  effect  which  has  no  corresponding 
expression  of  any  kind  in  the  docu- 
ment, yet  the  interpreter  must  re- 
sort very  much  to  the  inferred  will 
of  the  parties  themselves  for  a  cri- 
terion of  sufKcieiiiy  of  expression, 
wliich  thus  becomes  almost  wholly 
merged  in  the  general  inquiry  after 
the  probable  intention, —  meaning  as 
I  do,  by  inleniion,  wherever  it  occurs 
in  this  paper,  not  a  mere  inchoate 
act  of  the  mind,  that  wliich  a  person 
intended  to  do,  but  took  no  step  to- 
ward doing,  but  something  which  as 
!i  mental  act  was  complete,  and  which 
the  writer  endeavored  to  express  by 
the  words  he  made  use  of,  although 
those  words  in  fact  express  his  mean- 
ing more  or  less  imperfectly.  In 
the  interpretation  of  writings  where 
the  latitude  allowed  to  the  interpreter 
is      considerable,      and      particularly 


where  direct  evidence  of  intention  not 
contained  in  the  writing  is  admitted, 
the  question  of  what  is  a  sufficient 
written  expression  becomes  evidently 
of  great  practical  importance.  If  a 
perfectly  definite  intent  can  be  col- 
lected by  tlie  aid  only  of  collateral 
evidence  of  it,  coupled  with  the  mean- 
ing of  the  words,  it  is  probable  that 
the  latter  element,  that  of  the  mean- 
ing of  the  words,  bears  a  sufficiently 
great  proportion  to  the  former,  to 
assure  the  interpreter  that  the  words 
Avill  bear  the  meaning  and  express  it 
sufficiently.  But  this  security  does 
not  exist  where  parol  declarations  of 
intention,  for  example,  are  admissible. 
The  undoubted  fact  that  no  general 
definition  of  what  is  in  such  cases 
a  sufficient  expression  can  be  fixed 
upon  beforehand  is  made  use  of  by 
Sir  James  Wigram  as  a  constant 
argument  against  admitting  evidence 
of  intention  generally.  '  Once  admit,' 
says  he  (p.  128),  'that  the  person 
or  thing  intended  by  the  testator 
need  not  be  adequately  described  in 
the  will,  and  it  is  impossible  to  stop 
short  of  the  conclusion  tliat  a,  mere 
mark  will  in  every  case  supply  the 
place  of  a  proper  description.'  Stirely 
there  is  no  impossibility  sucli  as  here 
contended.  It  is  reasonable  to  say 
that  if  a  testator,  for  instance,  de- 
scribes a  person  by  his  surname  and 
Christian  name,  that  is  a  sufficient 
description  to  satisfy  the  letter  of 
the  law,  though  it  may  in  fact  be  in- 
sufficient completely  to  identify  the 
person  intended.  If,  on  the  other 
hand,  a  testator  should  say,  '  I  give 
60  and  so  to  m;/  son,'  when  he  has 
nine  sons,  it  would  probable  be  right 
to  decide  that  such  a,  description  was 
not  a  sufficient  one,  since  it  was  one 
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as  to  wliat  constitutes  a  valid  contract,  it  is  immaterial  with 
what  purpose  the  requirement  of  the  statute  is  fulfilled.  In  this 
connection,  however,  it  is  especially  important  to  distinguish 
decisions  under  statutes  which  require  the  "  contract  "  to  be  in 


■which  the  writer  must  have  known, 
or  ought  to  have  known,  would  prove 
ambiguous,  and  to  allow  of  an  addi- 
tion to  which  by  parol  testimony 
would  be  to  offer  a  great  temptation 
to  perjury.  It  is  evident  that  a, 
line  must  be  drawn  somewhere,  and 
■when  necessary  it  will  doubtless  be 
drawn  in  practice ;  but  as  yet  the 
boundary  of  testamentary  interpreta- 
tion on  this  side  is  somewhat  im- 
perfect, and  there  is  no  rule  forbid- 
ding the  introduction  of  parol  testi- 
mony of  intention  to  fill  up  even 
such  a  manifestly  inadequate  descrip- 
tion as  that  I  have  last  supposed. 
Many  questions  on  the  sufficiency  of 
expression  arise  upon  the  interpreta- 
tion of  informal  writings,  as,  for 
instance,  contracts;  what  part  of  a 
■contract  required  by  law  to  be  in 
■m-iting  need  be  expressed  in  the  writ- 
ing: how  far  usages  and  customs  of 
trade  may  be  imported,  and  the  like. 
In  fact  all  the  most  difficult  problems 
of  interpretation  arise  upon  the  lim- 
its of  it,  upon  the  extent  to  which 
the  meaning  of  words  may  be  modi- 
fied by  other  signs  of  the  intent; 
upon  the  contest  in  short,  as  it  is 
often  termed,  between  the  letter  and 
the  spirit.  Into  the  principles  which 
questions  of  this  nature  involve,  I 
will  not  at  present  enter  more  mi- 
nutely:  they  will  suggest  themselves 
in  relation  to  the  different  classes 
of  legal  writings  to  any  one  who 
clearly  appreciates  the  real  nature  of 
the  process  of  what  I  have  called  in- 
ferential interpretation,  a  process  in 
xeality  simple,  and  which,  like  reason- 
ing, is  practiced  correctly  every  day 
"by  persons  who  have  never  consid- 
ered what  it  is  they  do,  when  they 
perform   it,  but  which   can  never  be 


understood  so  long  as  it  is  confounded 
with  the  mere  grammar  and  diction- 
ary operation  of  ascertaining  the 
meaning  of  words.  One  considera- 
tion, however,  I  will  not  pass  over : 
I  mean  the  great  differences  which 
exist  in  the  measure  of  interpretation 
as  applied  under  different  judicial  sj's- 
tems  and  by  different  judicial  minds, 
and  the  consequent  necessity  for  ac- 
cumulating a  certain  mass  of  decisions, 
in  order  to  supply  a  uniform  standard, 
and  to  fix  the  nearest  approach  to 
absolute  correctness  by  striking  an 
average  of  opinions  through  a  long 
series  of  years.  It  is  sometimes  said, 
in  relation  particularly  to  testament- 
ary interpretation,  that  authorities 
can  be  of  no  service,  that  to  quote 
cases  is  to  construe  one  man's  non- 
sense by  another  man's  nonsense,  and 
that  all  a  judge  has  to  do  is  to  read 
the  writing  and  endeavor  to  make  out 
from  it  the  meaning  of  the  testator. 
Now,  if  interpretation  were,  like  the 
determination  of  the  meaning  of 
words  whose  signification  is  fixed, 
something  that  can  be  done  with  ab- 
solute certainty,  in  which  one  man 
would  come  to  the  same  conclusion 
as  another,  and  which  is,  so  to  speak, 
the  same  all  the  world  over,  the 
study  of  previous  authorities  might 
indeed  be  unnecessary.  But,  in  truth, 
it  would  be  as  reasonable  to  say  that 
no  authorities  were  to  be  consulted 
on  a  question  of  equity;  that  a  judge 
ought  to  act  upon  his  own  notions 
of  what  was  equitable ;  and  that  as 
circumstances  are  infinitely  various, 
one  case  could  never  show  what  it 
was  right  to  do  in  another.  Experi- 
ence shows  that  the  limits  of  inter- 
pretation will  be  fixed  at  very  differ- 
ent points  by  different  persons ;   and 


126 


Formation  of  the  Contract. 


writing.^  Such  a  statute  can  hardly  be  satisfied  unless  the  writ- 
ing was  made  by  the  parties  as  the  expression  of  the  contract,  but 
the  requirement  of  a  note  or  memorandum  is  satisfied  by  a  letter 
which,  after  stating  the  terms  of  the  bargain,  repudiates  it.-'°  iSo 
a  letter  written  by  the  party  to  be  charged  to  his  own  agent,  or 
any  other  third  person,  is  enough  if  it  contains  the  terms  of  the 
bargain."  It  should  follow  that  a  document  retained  wholly 
within  the  control  of  the  party  to  be  charged  may  also  be  a  good 
memorandum.     By  hypothesis  the  bargain  at  common  law  is  corn- 


there  is  perhaps  no  legal  subject 
which  brings  out  peculiarities  of  in- 
dividual bias  and  disposition  more 
strongly  than  difficult  problems  of 
construction.  By  tlie  combined  result 
of  the  decisions  of  a  succession  of 
judges,  each  bringing  his  mind  to 
bear  on  the  views  of  those  who  pre- 
ceded him,  a  system  ,  of  interpreta- 
tion is  built  up,  which  is  likely  to 
secure  a  much  nearer  approach  to 
perfect  justice  than  if  each  inter- 
preter were  left  to  set  up  his  own 
standard  of  how  far  it  was  right  to 
go  in  supplying  the  defective  expres- 
sion, or  of  Aihat  amounted  to  a  con- 
viction of  the  intent  as  distinguished 
from  mere  speculative  conjecture. 
Utiles  of  construction  are  matters, 
the  expediency  of  which  may  be  more 
doubtful;  but  that  priiiviplcs  of  con- 
struction tliiTc  mu^t  be  in  every  sys- 
tem of  rational  interpretation,  and 
that  these  are  only  to  be  gathered 
by  a  comparison  of  a  large  number 
of  important  cases,  and  by  striking 
tlie  average  of  a  large  number  of 
individual  minds,  will  not,  I  think, 
be  denied  by  any  one  who  considers 
interpretation  to  be,  as  I  have  de- 
scribed it,  a  process  of  reasoning  from 
probabilities,  a  process  of  remedying, 
by  a  sort  of  equitable  jurisdiction, 
'be  imperfections  of  human  language 
and  powers  of  using  language,  a  proc- 
ess whose  limits  are  neceRs;arily  in- 
definite and  yet  continually  requir- 
ing  to   be    practically    determined, — 


and  not,  as  it  is  not,  a  mere  opera- 
tion requiring  the  use  of  grammars 
and  dictionaries,  a  mere  inquiry  into 
the  meaning  of  words." 

'  The  statutes  relating  to  the  sale 
of  goods  do  not  use  this  word,  but  a 
number  of  statutes  relating  to  agree- 
ments in  regard  to  land  do.  See 
§  100. 

"Bailey  r.  Sweeting,  9  C.  B.  I N. 
S.)  84.3;  Wilkinson  v.  Evans,  L.  R. 
1  C.  P.  407;  Buxton  v.  Rust,  L.  R. 
7  Ex.  1,  273;  Elliott  v.  Dean,  Cab.  & 
E.  28.3;  Drury  v.  Young,  58  ild.  546, 
42  Am.  Rep.  343 ;  Heideman  v.  Wolf- 
stein,  12  Mo.  App.  366;  Cash  v. 
Clark,  61  Mo.  App.  636;  Spencer- 
Turner  Co.  r.  Robinson,  55  X.  Y. 
Misc.  280,  105  X.  Y.  Suppl.  OS: 
Louisville  Varnish  Co.  v.  Lorick,  2& 
S.  C.  533,  8  S.  E.  S;  JIartin  v.  Hauh- 
ner,  26  Can.  S.  C.  142.  See  West- 
moreland V.  Carson,  70  Tex.  619,  13 
S.  W.  559. 

"Moore  r.  Hart,  1  Vern.  110;  Ay- 
liffe  r.  Tracy,  2  P.  Wms.  65;  Owen 
I'.  Thomas,  3  Myl.  &  K.  353;  Gibson 
V.  Holland,  L.  R.  1  C.  P.  1;  :Mo9s  r. 
Atkinson,  44  Cal.  3;  Spangler  i. 
Danforth,  65  111.  152;  Wood  r.  Davis, 
82  HI.  311;  Gaines  v.  McAdam,  79 
111.  App.  201;  Fugate  r.  Hansford's 
Ex.,  3  Litt.  202 ;  Kleeman  r.  Collins, 
9  Bush,  400;  Moore  r.  Mountcastle, 
61  Mo.  424;  Cunningham  r.  Wil- 
liams, 43  :\Io.  App.  629;  Cash  r. 
Clark,  61  JIo.  App.  636;  Mizell  r. 
Burnett,   4  Jones   L.   249;   Nicholson 
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plete,  and  written  evidence  of  it  alone  is  necessary.  There  seems 
no  reason  for  doubting  the  sufficiency  of  an  \mdelivered  writing 
for  this  purpose  and  this  view  finds  support  in  many  cases. ^^  It 
has,  however,  been  held  in  a  number  of  cases,  relating  to  real 
estate,  that  a  document  remaining  wholly  unpublished  in  the  pos- 
session of  the  writer  could  not  be  used  as  a  memorandum.-'^     A 


V.  Dover,  N.  C.         ,  58  S.  E.  444 ; 

Lee  V.  Cherry,  85  Tenn.  707,  4  S.  W. 
835,  4  Am.  St.  Rep.  800;  Kearby  v. 
Hopkins,  14  Tex.  Civ.  App.  166,  36 
S.  W.  506;  Singleton  f.  Hill,  91  Wis. 
51,  64  N.  W.  588.  But  see  the  con- 
trary decisions :  First  Banlc  v.  Sowles, 
46  Fed.  Rep.  731;  Steel  v.  Fife,  48 
Iowa,  99,  30  Am.  Rep.  388;  Morrow 
V.  Moore,  98  Me.  373,  57  Atl.  81, 
99  Am.  St.  Rep.  410;  Kinloch  v. 
Savage,  Speers'  Eq.  464;  Buck  v. 
Pickwell,  27  Vt.  157,  167. 

"Alford  V.  Wilson,  95  Ky-  506,  26 
S.  W.  539  (land)  ;  Drury  v.  Young, 
58  Md.  546,  42  Am.  Rep.  343  (goods) ; 
Johnson  r.  McCue,  34  Pa.  St.  180 
(agreement  to  devise).  See  also  Wit- 
man  V.  Reading,  191  Pa.  St.  134,  43 
Atl.  140  (land).  An  undelivered  deed 
under  this  rule  is,  therefore,  a  suf- 
ficient memorandum.  Jenkins  v.  Har- 
rison, 66  Ala.  345;  Johnson  v.  Jones, 
85  Ala.  280,  4  So.  748;  Griel  v. 
Lomax,  89  Ala.  420,  6  So.  741;  Hart 
V.  Carroll,  85  Pa.  St.  508;  Bowles  V. 
Woodson,  6  Gratt.  78 ;  ParriU  v.  Mc- 
Kinley,  9  Gratt.  1,  58  Am.  Dec.  212. 
See  also  Kopp  v.  Reiter,  146  111.  437, 
34  N.  E.  942,  22  L.  R.  A.  273,  37 
Am.  St.  Rep.  156;  Thayer  v.  Luce, 
22  Ohio  St.  62;  Cooper  v.  Thomason, 
30  Or.  161,  174,  45  Pac.  296;  Camp- 
bell V.  Thomas,  42  Wis.  437,  24  Am. 
Rep.  427;  Popp  t.  Swanke,  68  Wis. 
364,  31  N.  W.  916.  See  also  decisions 
holding  corporation  records  sufficient, 
supra,  §  101. 

"  Remington  v.  Linthicum,  14  Pet. 
84,  93,  10  L.  ed.  364;  Steel  t.  Fife, 
48  Iowa,  99,  30  Am.  Rep.  388;  New- 
burger  t'.  Adams,  92  Ky.  26,  17  S.  W. 


1C2  (but  see  McBrayer  v.  Cohen,  92 
Ky.  479,  18  S.  W.  123;  Alford  v. 
Wilson,  95  Ky.  506,  26  S.  W.  539)  ; 
Dickinson  v.  Wright,  56  Mich.  42,  22 
N.  W.  312;  Chesebrough  v.  Pingree, 
72  Mich.  438,  40  X.  W.  747;  Johnson 
V.  Brook,  31  Miss.  17,  66  Am.  Dec. 
547 ;  Montauk  Assoc,  v.  Daly,  02  N. 
Y.  App.  Div.  101;  affd.,  without 
opinion,  171  N.  Y.  059,  63  N.  E. 
1119;  Grant  r.  Levan,  4  Pa.  St.  393. 
See  also  Callanan  r.  Chapin,  158 
Mass.  113,  117,  32  N.  E.  941.  Ac- 
cordingly in  such  jurisdictions  an  un- 
delivered deed  is  insufficient,  not  only 
as  a  conveyance,  but  as  a  memo- 
randum of  a  contract  to  convey. . 
Freeland  v.  Charnley,  80  Ind.  132, 
134;  Steel  v.  Fife,  48  Iowa,  99,  30 
Am.  Rep.  3SS;  Logsdon  v.  Newton,  54 
Iowa,  448,  6  N.  W.  715;  Morrow  v. 
Moore,  98  Me.  373,  57  Atl.  81,  99 
Am.  St.  Rep.  410;  Merriam  v. 
Leonard,  6  Cush.  151 ;  Parker  v. 
Parker,  1  Gray,  409;  Ducett  0.  Wolf, 
81  Mich.  311,  45  N.  W.  829;  KroU  v. 
Diamond  Match  Co.,  113  Mich.  196, 
71  N.  W.  630;  Comer  v:  Baldwin,  16 
Minn.  172;  Johnson  r.  Brook,  31 
Miss.  17,  66  Am.  Dec.  547;  Wier  r. 
Batdorf,  24  Neb.  83,  38  N.  W.  22; 
Soward  r.  Moss,  59  Neb.  71,  80  N.  W. 
268;  Schneider  r.  Vogler  (Neb.),  97 
N.  W.  1018;  Brown  v.  Brown, 
33  N.  J.  Eq.  650;  Cagger  v.  Lansing, 
43  N.  Y.  550;  Allebach  v.  Godshalk, 
116  Pa.  St.  329,  9  Atl.  444.  See  also 
Henderson  v.  Beard,  51  Ark.  433,  11 
S.  W.  766;  Swain  v.  Burnette,  89 
Cal.  564,  26  Pac.  1093;  Sullivan  V. 
O'Neal,  66  Tex.  433,  1  S.  W.  185. 
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somewhat  similar  question  arises  in  regard  to  the  sufBciency  of 
a  written  offer  to  constitute  a  memorandum,  for  at  the  time  that 
such  a  writing  is  made,  the  writer  does  not  deliver  the  writing 
as  then  binding  him,  the  obligation  does  not  arise  until  the  offer 
is  accepted.  The  writing,  therefore,  cannot  have  been  delivered 
as  a  memorandum  of  a  contract.  It  is  generally  held  that  a 
written  offer  accepted  by  parol  is  a  sufBcient  memorandum."'* 
Under  statutes  which  require  the  ''  contract "  to  be  in  writing, 
a  written  offer  has  been  held  in  some  cases,  not  without  reason, 
insufficient.^"'  A  written  instruction  to  an  agent  to  make  an  offer 
is  not  a  sufficient  memorandum  of  an  oral  contract  which  the 
agent  thereafter  makes  in  accordance  with  the  instruction."'''  The 
question  already  considered  of  acceptance  and  receipt  made  under 
a  mistake  may  also  be  referred  to  for  analogy  in  connection  with 
the  questions  dealt  with  in  this  section." 

§   107.  Separate    documents  —  Physical    attachment. — A    memo- 
randum need  not  be  contained  in  one  writing;  any  number  may  be 


"Egerton  i\Matliews,  6  East,  307 
(goods)  ;  Jdoadly  v.  M'^aJne,  10  Bing. 
48:2  (^oods)  ;  Reusa  r.  Picksley,  L.  R. 
1  Ex.  342  (promise  not  to  be  per- 
formed within  year)  ;  Stewart  v.  Ed- 
dowes,  L.  R.  9  C.  P.  311  (goods)  ; 
Gradle  i.  Warner,  140  111.  123,  29 
N.  E.  1118  (land)  ;  Doherty  v. 
Hill,  144  Jlass.  465,  11  N.  E.  581 
(land)  ;  Lydig  v.  Braman,  177  Mass. 
212,  218,  58  X.  E.  696  (goods)  ; 
Howe  ('.  Watson,  179  JIass.  30,  60 
N.  E.  415  (promise  to  will  property)  ; 
Austrian  v.  Springer,  94  jMich.  343, 
54  X.  W.  50,  34  Am.  St.  Rep.  350 
(goods)  ;  Kessler  i.  Smith,  42  ]\[inn. 
494,  44  N.  W.  794  (goods)  ;  Waul  v. 
Kirknian,  27  Jliss.  823  (promise  to 
pay  debt  of  another)  ;  Lash  v.  Parlin, 
78  Mo.  391  (goods)  ;  Argus  Co.  !'. 
Albany,  55  N.  Y.  495,  14  Am.  Rep. 
296  (promise  not  to  be  performed 
within  a  year)  ;  Mason  (.  Decker,  72 
N.  Y.  59.1,  28  Am.  Rep.  190  (goods)  ; 
Bri>tnl  p.  Jlente.  79  X.  Y.  App.  Div. 
67  (goods)  ;  Thayer  r.  Luce,  22  Ohio 
St.  62    (land)  ;  Himrod  Co.  r.  Cleve- 


land Co.,  22  Ohio  St.  451  (promise 
not  to  be  performed  within  a.  year)  ; 
Lee  i-.  Cherrj',  85  Tenn.  707,  4  S.  W. 
835,  4  Am.  St.  Rep.  800  (land); 
Bailey  r.  Leishman,  L'tali,        ,  89 

Pac.  78  (goods)  ;  Lowber  v.  Connit, 
36  Wis.  176  fland)  ;  Hawkinson  v. 
Harmon,  69  Wis.  551,  35  N.  W.  28 
(goods).  But  see  contra,  Banks  v. 
Harris  Mfg.  Co.,  20  Fed.  Rep.  667 
(goods)  ;  Cable  Co.  i.  Hancock,  2 
Ga.  App.  73,  58  S.  E.  319  (goods)  ; 
American  Leather  Co.  v.  Porter,  94 
Iowa,  117,  62  X'.  W.  658    (goods). 

'=  Xewlin  v.  Hoyt,  91  Minn.  409,  98 
X.  W.  323;  Kingman  c.  Davis,  63 
X'eb.  578,  88  N.  W.  777;  Spence  r. 
Apley  (Xeb.),  94  N.  W.  109;  Mon- 
tauk  Assoc,  r.  Daly,  62  X.  Y.  App. 
Div.  101;  affd.,  without  opinion,  171 
X.  Y.  659,  63  X.  E.  1119.  All  these 
decisions  relate  to  land. 

"Carskaddon  r.  South  Bend,  141 
Ind.  596,  39  X.  E.  667,  41  N.  E.  1; 
Haw  r.  American  Xail  Co.,  89  Iowa, 
745,  56  X.  W.  501. 

"  See  supra,  §  83. 
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taken  together  to  make  out  the  necessary  written  expression  of 
the  terms  of  the  bargain  provided  there  is  sufficient  eonmectioii 
made  out  between  the  papers  without  the  aid  of  parol  evidence 
further  than  to  identify  papers  to  which  reference  is  made.  This 
connection  may  be  made  out  either  from  the  physical  attach- 
ment^^ of  the  different  papers  at  the  tiiiie  of  signature,  or  by 
reference.  Thus ;  if  documents  ai-e  pinned  together  it  is  enough.''^ 
So  a  letter  and  the  envelope  in  which  it  was  sent  may  be  taken 
together  and  the  envelope  used  to  show  the  name  of  the  person 
to  whom  the  letter  was  addi-essed  when  that  name  did  not  appear 
in  the  letter  itself.^"  So  a  memiOTandum  in  a  book  which  does  not 
contain  the  name  of  the  seller  is  sufficiently  connected  with  a 
leather  cover  upon  which  the  seller's  name  is  stamped,  to  allow 
the  name  to  be  treated  as  part  of  the  memorandum.^^  So  a  writ- 
ing indorsed  upon  the  back  of  another  may  be  taken  as  part  of  it.^^ 
A  more   extreme   case  is  suggested  in   am  English  decision  f   a 


■*»  Fisher  v.  Kuhn,  54  Miss.  480, 
483  (land)  ;  Coe  i:  Tough,  116  N.  Y. 
273,  277,  22  N.  E.  550  (goods)  ;  and 
i;asea  cited  in  the  following  notes. 

"Tallman  v.  Franklin,  14  N.  Y. 
584  (land) .  See  also  Busch  v.  Hart, 
62  Ark.  330,  35  S.  W.  534  (written 
contract  not  within  statute). 

^"Pearce  v.  Gardner,  [1897]  1  Q.  B. 
688.  In  Coe  v.  Tough,  116  N.  Y.  273, 
however,  where  two  decuments  were- 
put  in  the  same  envelope  the  court, 
though  holding  the  papers  could  be 
read  together  because  of  reference  of 
one  to  the  other,  did  not  mention  the 
inclusion  of  the  papers  in  the  same 
envelope  as  a  reason  for  its  holding. 

^1  Jones  V.  Joyner,  82  L.  T.  (N.  S-.) 
768. 

"Jelks  V.  Barrett,  52  Miss.  315 
(land).  See  also  Gage  v.  Cameron, 
212  111.  146,  172,  72  N.  E.  204.  The 
contrary  Was  decided  in  Wilstach  v. 
Heyd,  122  Ind.  574,  23  N.  K.  963,  fol- 
lowing Ridgway  v.  Ingram,  50  Ind. 
14.5,  19  Am.  "Rep.  706.  In  these  Indiana 
cases  the  face  of  the  memoraTidum  con- 


tained no  description  of  the  property, 
but  a.  description  was  indorsed  on  the 
back.  This  was  held  insufficient  on 
tlie  ground  that  an  indorsement  was 
no  better  than  a  separate  paper,  and 
if  it  contained  no  reference  to  the 
face  could  not  be  used.  The  de- 
cisions seem  clearly  wrong.  Of' 
course,  if  a  signed  indorsement  refer 
to  the  face  of  the  document  there  can 
be  no  difficulty  in  reading  the  two  to- 
gether. Flowers  r.  Steiner,  108  Ala. 
440,  19  So.  321  (contract  of  married 
woman)  ;  Thomas  v.  Drennen,  112 
Ala.  670,  20  So.  848  (land)  ;  Corning 
V.  Loomis,  111  Mich.  23,  69  N.  w. 
85  (land)  ;  Tunstall  r.  Cobb,  109 
N.  C.  316,  14  S.  E.  28   (land). 

^  Kenworthy  v.  Sehofield,  2  B.  &  C. 
945.  "  It  occurred  to  me  at  first  that 
this  might  be  lilcened  to  the  case  of  a 
will  consisting  of  several  detached 
sheets,  when  a  signature  of  the  la-st, 
tlie  whole  being  on  the  table  at  the 
time,  would  be  considered  a  signing 
of  the  whote;  but  there  the  sheet 
signed  is  a  part  of  the  whole,"    The 
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signature  to  one  of  several  sheets  whicli  are  together  at  the  time 
but  not  in  any  way  united.  It  seems  doubtful  whether  both  papers 
could  be  used  in  such  a  case,  though  if  both  sheets  were  put  in 
one  envelope  possibly  that  would  be  a  sufficient  connection  between 
them. 

§  108.  Separate  documents  —  Incorporation  by  reference. — 
Where  there  are  several  documents  not  physically  attached  to 
each  other,  it  may  be  supposed  either  that  all  the  documents  which 
it  is  desired  to  use  are  signed  by  the  party  to  be  charged  or  that 
some  are  unsigned.  In  the  former  case  the  rule  seems  to  be  that 
all  the  papers  which  show  by  their  contents  a  connection  with 
the  bargain  sought  to  be  enforced  may  be  taken  together  though 
I  the  writinff^do  not  refer  to  each  other.^*  Parol  evidence  is  not 
admissible,  however,  to  show  that  even  signed  writings  relate 
to  the  same  transaction.^^  Where  some  of  the  papers  which  it 
is  sought  to  include  are  unsigned,  it  is  sometimes  said  that  one 
paper  must  refer  to  the  other,  or  that  there  must  be  mutual 
reference,^®  but  this  is  inaccurate.  What  is  essential  is  that  the 
signature  of  the  party  to  be  charged  shall  authenticate  the  whole 
of  the  writing.  It  is,  therefore,  necessary  to  incorporate  all 
the  documents  into  a  signed  writing.  It  will  not  be  enough  to 
incorporate  all  into  an  unsigned  writing,  and  it  is,  therefore, 
'insufficient  and  immaterial  that  the  unsigned  writing  refers  to 
the  signed  writing.  What  is  necessary,  then,  is  that  a  signed 
writing   refer  to   all   unsigned  writings  that   are   sought  to  be 

case  decided  that  the  signature  of  an  be  performed  within  a  year)  ;  Boeck- 

auctioneer  in  his  book  was  not  suffi-  eler    r.    JfcOowan.    12    Mo.    App.    .jii7 

ciently  connected  with  the  conditions  (land!  ;    Lrvin    v.    Dietz,    4S    X.    Y. 

of  the  sale  contained  in  another  docu-  Misc.  Rep.  593,  96  N.  Y.  Suppl.  468; 

ment,   and  being  ir   the   same   room,  Thayer     v.    Luce,    22     Ohio     St.     62 

since  there  was  no   reference  in  the  (land)  ;   Browne,   Statute  of  Frauds, 

book  to  the  memorandum.     See  contra  §   348. 

(erroneously),  McBrayer  r.  Cohen,  92  ^=  Jacob    v.    Kirk,   2   M.    &    R.    221 

Ky.  479,  IS  S.  W.  123.  (goods)  ;   Potter  v.  Peters,   64   L.  J. 

"  Studds  r.  "Watson,  28  Ch.  D.  305  Ch.    (N.    S.)    357     (land);    Rahm    v. 

(land)  ;  Oliver  r.  Hunting,  44  Ch.  D.  Klerner,    99    Va.    10,    37    S.    E.    292 

205    (land)  ;    Brewer   v.   Horat-Lack-  (contract  not  to  be  performed  within 

mund  Co.,  127  Cal.  643,  60  Pac.  418,  a  year). 

50  L.   E.  A.   240    (goods);    Biest   r.  "» Devine  v.  Warner,  76  Conn.  229, 

Versteeg  Shoe  Co.,  97  Mo.  App.  137,  56  Atl.  562. 
156,  70  S.  W.  1081    (contract  not  to 
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made  a  part  of  the  memoraiidum.^^  It  is  not  important 
in  what  language  reference  is  made;  it  is  certainly  enough 
if  a  plain  reference  is  made  by  a  document  signed  by  the  party 
to  be  charged  whatever  its  nature  to  any  other  writing.^^  The 
question  of  identifying  by  parol  evidence  a  document  referred 
to  in  a  signed  writing  is  entirely  analogous  to  the  questions  dis- 


''  Wilkinson  v.  Taylor  Mfg.  Co.,  67 
Miss.  231,  7  So.  350;  Donovan  v. 
Schoenhofen  Brewing  Co.,  92  IIo. 
App.  341,  348;  Johnson  v.  Buck,  35 
N.  J.  L.  338,  10  Am.  Rep.  243;  Coe 
V.  Tough,  116  N.  Y.  273,  277,  22 
N.  E.  550;  Thayer  v.  Luce,  22  Ohio 
St.  62.  The  case  last  cited  was  a.  suit 
for  specific  perfornaance  of  a  contract 
to  sell  land.  The  original  memorandum 
contained  no  description  of  the  prop- 
erty, and  the  plaintiff  relied  also  on  a 
deed  which  was  signed  but  not  de- 
livered. Mcllvaine,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "  That 
several  writings,  though  executed  at 
different  times,  may  be  construed  to- 
gether, for  the  purpose  of  ascertain- 
ing the  terms  of  a  contract  and  for 
the  purpose  of  taking  an  action 
founded  thereon  out  of  the  operation 
of  the  Statute  of  Frauds,  is  fully  set- 
tled. 3  Taunt.  109;  1  Bing.  8;  3 
Myl.  t  K.  353;  14  How.  (U.  S.)  447; 
14  N.  Y.  584.  In  such  cases,  how- 
ever, the  mutual  relation  of  the  sev- 
eral writings  to  the  same  transaction 
must  appear  in  the  writings  them- 
selves, parol  evidence  being  inadmis- 
sible for  the  purpose  of  showing  their 
connection.  If  one  only  of  such 
papers  be  signed  by  the  party  to  be 
charged  in  the  action,  the  rule  seems 
to  be  that  special  reference  must  be 
made  therein  to  those  papers  that  are 
not  so  signed;  but  if  the  several 
papers  relied  on  be  signed  by  such 
party,  it  is  sufficient  if  their  connec- 
tion and  relation  to  the  same  trans- 
action can  be  ascertained  and  deter- 
mined by  inspection  and  comparison. 
In    this    case,    upon    inspection    and 


comparison  of  the  memorandum  and 
the  deed,  although  no  reference  is 
made  in  either  to  the  other,  we  find 
with  reasonable  certainty  that  they 
do  relate  to  the  same  transaction, 
and  contain  fully  the  terms  of  a  con- 
tract of  bargain  and  sale  between  the 
parties.  The  coincidences  of  names, 
dates,  amount  of  purchase  money,  and 
reference  to  and  description  of  frac- 
tional lots,  are  quite  sufficient.  But 
when  these  coincidences  are  con- 
sidered in  connection  with  the  aver- 
ments and  admissions  in  the  plead- 
ings, and  the  res  gestw,  we  arrive  at 
a  degree  of  certainty  far  beyond  that 
which  is  required  in  determining  civil 
issues." 

'"Griffiths  Cycle  Co.  v.  Humber, 
[1899]  2  Q.  B.  414;  Drovers  Bank  v. 
Albany  Bank,  44  Fed.  Kep.  183  (guar- 
antee) ;  Woodruff  v.  Butler,  75  Conn. 
079,  55  Atl.  167  (land)  ;  Tippins  v. 
Phillips,  123  Ga.  415,  51  S.  E.  410 
(land)  ;  Turner  v.  Lorillard  Co.,  100 
Ga.  645,  28  S.  E.  383,  62  Am.  St. 
Eep.  345  (goods)  ;  North  v.  Mendel, 
73  Ga.  400,  54  Am.  Eep.  879  (goods)  ; 
Wills  V.  Boss,  77  Ind.  1,  40  Am.  Kep. 
279  (guarantee)  ;  Savage  v.  Robinson, 
93  Me.  262,  44  Atl.  926  (guarantee)  ; 
Olson  V.  Sharpless,  53  Minn.  91,  55 
N.  W.  125  (goods)  ;  Swallow  i: 
Strong,  83  Minn.  87,  85  X.  W.  942 
(land)  ;  Waul  v.  Kirkman,  27  Miss. 
283  (land)  ;  Fisher  r.  Kuhn,  54  Miss. 
480,  483;  Fowler  Elevator  Co.  v. 
Cottrell,  38  Neb.  512,  57  N.  W.  19 
(goods)  ;  Hiokey  v.  Dole,  66  N.  H. 
336,  31  Atl.  900,  49  Am.  St.  Rep. 
614  (land). 
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cussed  abore,""  in  regard  to  the  necessary  certainty  of  description 
of  the  parties,  subject-matter,  and  terms  of  the  contract.  While 
ooasionally  expressions  maj'  be  found  that  parol  evidence  is  not 
admissible  to  identify  a  document  so  referred  to,  this  is  erroneous 
both  on  principle  and  authority.^"  It  has  been  decided  in  a  single 
case,^''  that  a  reference  to  a  paper  hereafter  to  be  made  was  suffi- 
cient to  incorporate  the  paper  when  thereafter  made  before  the 
bringing  of  the  action.  It  may  be  doubted,  however,  whether  the 
court  did  not  place  its  decision  upon  too  broad  a  ground.  Cer- 
tainly a  memorandum  signed  by  the  party  to  be  charged  to  this 
effect:  "  I,  A.,  will  sell  B.  the  goods  we  may  write  on  a  paper 
to-morrow,  at  the  prices  we  shall  thereto  affix,"  should  not  be  good. 
Assuming  the  subsequent  paper  to  be  made,  it  is  not  authenticated 
by  the  signature  of  A.,  and  this  is  a  requirement  of  the  statute.®^ 


"'  §  105. 

'°  Bauman  v.  James,  L.  R.  3  Ch. 
508 ;  Long  v.  Millar  ( C.  A. ) ,  4  C.  P.  D. 
450;  Oliver  v.  Hunting,  44  Ch.  D.  205; 
Becliwith  v.  Talbot,  95  U.  S.  289,  24 
L.  ed.  496;  Turner  v.  Lorillard  Co., 
100  Ga.  645,  28  S.  E.  383,  02  Am.  St. 
Rep.  345 ;  Ansley  v.  Green,  82  Ga. 
181,  7  S.  E.  921;  Wilkinson  i'.  Taylor 
Mfg.  Co.,  67  Misa.  231,  7  So.  356; 
Gough  c.  Williamson,  02  X.  J.  Eq. 
526,  50  Atl.  323.  In  Beckwitli  v. 
Talbot,  ill.  Justice  Bradley  said: 
"  It  is  undoubtedly  a,  general  rule 
that  collateral  papers  adduced  to  sup- 
ply the  defect  of  signature  of  a  writ- 
ten agreement  under  the  Statute  of 
Frauds  should  on  their  face  suffi- 
ciently demonstrate  their  reference  to 
such  agreement  without  the  aid  of 
parol  proof.  But  the  rule  is  not 
absolute.  Johnson  v.  Dodgson,  2 
:\I.  &  W.  653 ;  Salmon  Falls  Mfg.  Co. 
r.  Goddard,  14  How.  440,  14  L.  ed. 
493.  There  may  be  cases  in  which  it 
wo\ild  be  a  violation  of  reason  and 
common  sense  to  ignore  a.  reference 
which  derives  its  significance  from 
such  proof.  If  there  is  ground  for 
any  doubt  in  the  matter,  the  general 
rule  should  be  enforced.     But  where 


there  is  no  ground  for  doubt,  its  en- 
forcement would  aid,  instead  of  dis- 
couraging fraud.  Suppose  an  agree- 
ment be  made  out  and  signed  by  one 
of  the  parties,  the  other  being  absent. 
On  the  following  day,  the  latter 
writes  to  the  party  who  signed  it  as 
follows :  '  My  son  informs  me  that 
you  yesterday  executed  our  proposed 
agreement,  as  prepared  by  J.  S.  I 
write  this  to  let  you  know  that  I 
recognize  and  adopt  it."  Would  not 
this  be  a  sufficient  recognition,  espe- 
cially if  the  parties  should  act  under 
the  agreement?  And  yet  parol  proof 
would  be  required  to  show  what  agree- 
ment was  meant." 

"'Freeland  r.  Ritz,  154  Mass.  257, 
28  X.  E.  226,  12  L.  R.  A.  561,  26  Am. 
St.  Rep.  244   (land). 

^-  In  Freeland  v.  Ritz,  the  defendant 
agreed  to  take  a,  lease  of  a  portion  of 
a.  building  from  the  plaintiff  who  was 
to  receive,  but  had  not  yet  received,  a 
lease  of  the  whole  building  from  its 
owner,  a  third  person.  The  defendant 
agreed  to  take  a  lease  of  the  portion 
of  the  building  for  which  he  was  bar- 
gaining, subject  to  the  terms  and  con- 
ditions of  the  lease  thereafter  to  be 
made  to  the  plaintiff.    It  is  submitted 
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It  should  be  further  noticed  that  even  if  a  signed  paper  does  refer 
to  an  unsigned  paper  it  may  do  so  in  such  a  way  as  will  not  in- 
corporate the  contents  of  the  latter  under  the  signature  of  the 
former.  Thus  A.'s  letter  may  refer  to  B.'s  which  contains  an 
accurate  statement  of  the  contract,  but  if  A.'s  letter  repudiates  B.'s- 
statement  of  the  contract  A.  has  certainly  not  signed  such  a  memo- 
randum as  the  statute  requires.  Indeed,  A.'s  letter  must  not: 
only  refer  to  B.'s,  but  by  implication  at  least  indicate  assent  to  the 
accuracy  of  B.'s  statement  in  order  that  A.  should  be:  bound.^^ 

§  109.  Separate  documents  —  Incorporation  by  necessajry  infers 
ence, —  Until  comparatively  recently  the  authorities  did  not  extend 
the  right  tO'  make  out  a  memorandum  from  separate  documents-, 
some  of  which  were  unsigned,  beyond  the  case  of  refference  by 
a  signed  document  to  an  unsigned.  Both  in  England  and  in  this- 
country,  however,  an  extension  has  been  made  by  some  decisions. 
The  basis  of  these  decisions  is  either  that  the  documents  on  being 
placed  together  necessarily  indicate  that  they  relate  to  the  same- 
transaction,  or  that  they  contain  an  express  reference  to  a  specific 
contract  or  sale  although  not  to  each  other.  The  leading  case  for 
the  former  doctrine  is  Lerned  v.  Wannemacher.^*  This  decision 
may  be  taken  as  a  type  of  all.  There  were  two  documents  nearly 
identical,  one  signed  by  each  party.  The  copy  signed  by  the  de- 
fendant, however,  did  not  contain  the  name  of  the  plaintiff,  and 
the  other  had  a  special  stipulation  afterward  written  and  signed 

that  tliis  memorandum  of  the  defend-  waa    nothing    for    further    agreement 

ant  would  have  been  good  if  it  had  between  them.     See  Bowers  v.  Ocean 

referred  to  a  future  oral  bargain  be-  Accident,  etc.,  Corp.,  110  K  Y.  App. 

tween  the  plaintiff  and  a  third  person.  Div.  691,  694,  97   N.   Y.  Suppl.  485. 

Suppose  A.  agrees  to  buy  goods  of  B.  In  the  supposititious  case  put  in  the 

at  the  price  which  B.  has  to  pay  C.  text,  on  the  other  hand,  the  parties 

for  them,  or  on  the  same  terms  and  had   not   come   to    a.    full    agreement 

conditions  that  B.  has  to  make  with  when  the  party  to  be  charged  signed. 

C.     Such  a  memorandum  contains  the  In  such  a  case  it  seems  hard  to  see 

whole  of  the  bargain  between  A.  and  how     the     signature,     unless     newly 

B.,  and  ought  to  satisfy  the  Statute  adopted  in  some  way,   can  authenti- 

of  Frauds,  irrespective  of  whether  B.'s  cate  the  subsequent  writing, 

arrangement    with    C.    was    oral    or  "  Wilson  v.  Lewiston  Mill  Co.,  150 

written.     In  the  case  just  put  as  well  N.  Y.  314,  44  N.  E.  959,  55  Am.  St. 

as  in  the  Massachusetts  decision,  the  Rep.  680. 

parties  made  a  full  memorandum  of  "  9  Allen,  412. 
all  the  terms  of  their  contract;  there 
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by  the  plaintiff.  The  court  held  that  as  the  documents  evidently 
related  to  the  same  transaction,  the  signature  of  the  defendant 
would  be  taken  as  applicable  to  both.  This  case  has  been  followed 
by  others  to  the  same  effect,"^  and  the  doctrine  has  been  applied 
especially  to  correspondence  between  the  parties.  It  seems  to  be 
supposed  by  many  courts  that  where  parties  have  a  correspondence 
in  regard  to  any  matter  4b«Hr  the  whole  correspondence,  including 
the  letters  of  both  parties,  can  necessarily  be  made  use  of  in  order 
to  make  out  a  memorandum,  at  least  if  the  letters  relate  to  the 
same  subject-matter.^"  In  the  case  of  letters,  reference  is  gen- 
erally made  Ijy  each  succeeding  letter  to  the  preceding,  but  this 
is  not  invariably  the  case,  and  in  a  telegraphic  correspondence  it 
is  perhaps  not  common. ^'^  It  seems  impossible  to  justify  this  ex- 
tension of  the   doctrine  in  regard  to  several  documents.      There 


"White  r.  Breen,  106  Ala.  159,  19 
So.  59,  32  L.  E.  A.  127  (land)  ; 
Strouse  r.  Elting,  110  Ala.  132,  20 
So.  123  (guarantee)  ;  McBrayer  r. 
Cohen,  92  Ky.  479,  18  S.  W.  123 
(land)  ;  Smith  r.  Colby,  136  Mass. 
562  (goods)  ;  Freeland  v.  Ritz,  154 
Mass.  257,  28  N.  E.  22C,  12  L.  R.  A. 
661,  26  Am.  St.  Rep.  244  (land); 
Louisville  Varnish  Co.  v.  Lorick,  29 
S.  C.  533,  8  S.  E.  8  (goods).  See 
also  Leonard  v.  ^^'oodruff,  23  Utah, 
494,  65  Pac.  199    (land). 

"Ryan  r.  United  States,  136  U.  S. 
68,  83,  10  S.  Ct.  913,  34  L.  ed.  447; 
Crystal  Flouring  Co.  v.  Butterfield,  15 
Colo.  App.  240,  61  Pac.  479  (goods)  ; 
Elbert  r.  Los  Angeles  Gas  Co.,  97  Cal. 
244,  32  Pac.  9  (contract  not  to  be 
performed  within  a  year)  ;  Austin  v. 
Davis,  128  Tnd.  472,  476,  26  N.  E. 
890,  12  L.  R.  A.  120,  25  Am.  St.  Rep. 
456  (contract  to  make  will)  ;  Tliames 
Trust  Co.  !'.  Beville,  100  Ind.  309 
(land)  ;  Swallow  v.  Strong,  S3  ilinn. 
87,  85  X.  W.  942  (land)  ;  Trevor  v. 
Wood,  36  N.  Y.  307,  93  Am.  Dec.  511 
(goods)  ;  Peay  r.  Seigler,  48  R.  C. 
496,  26  S.  E.  885,  59  Am.  St.  Rep. 
731 ;  Watson  i;.  Baker,  71  Tex.  739,  9 


S.  W.  867  (land)  ;  Cobb  v.  Glenn 
Lumber  Co.,  57  W.  Va.  49,  49  S.  E. 
1005,  110  Am.  St.  Rep.  734.  Most  of 
these  decisions  v,eTe  doubtless  correct 
upon  their  facts,  because  the  letters 
of  the  defendants  referred  to  the  let- 
ters of  the  plaintiffs,  which  it  was 
sought  to  incorporate  with  them.  In 
Watson  V.  Baker,  71  Tex.  739,  9 
S.  W.  867,  however,  this  was  clearly 
not  the  case.  The  only  letter  which 
contained  a  description  of  the  prop- 
erty, though  it  did  not  contain  the 
ultimate  bargain  of  the  parties,  was 
neither  written  by  the  party  sought 
to  be  charged  nor  referred  to  in  any 
of  his  subsequent  correspondence,  yet 
the  coi^rt  admitted  it  as  part  of  the 
correspondence,  saying  broadly :  "  It 
is  sufficient  if  the  contract  can  be 
plainly  made  out  in  all  its  terms 
from  any  writing  of  the  party  or 
from  his  correspondence." 

"  See  Brewer  r.  Horst-Lachmund 
Co.,  127  Cal.  643,  60  Pac.  418,  50 
L.  E.  A.  240;  Cobb  v.  Glenn  Lumber 
Co.,  57  W.  Va.  49,  49  S.  E.  1005,  110 
Am.  St.  Rep.  734,  and  many  decisions 
collected  in  50  L.  R.  A.  240,  note. 
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is  no  difficulty  in  making  out  a  written  memorandum  that  evi- 
dently relates  to  the  same  transaction,  but  the  memorandum  is  not 
signed  by  the  party  to  be  charged, —  a  simple  illustration  will  in- 
dicate this.  A.  writes  a  letter  to  B.,  saying:  "  I  will  sell  you  the 
property  of  which  we  spoke  yesterday  for  $5,000  cash."  B.  re- 
plies :  "  I  understand  that  you  will  sell  me  the  following  de- 
scribed property  of  which  we  spoke  yesterday  (describing  the 
property)  at  $5,000  cash.  I  hereby  accept  your  proposition." 
According  to  the  doctrine  here  criticised  B.'s  reply  could  be  read 
with  A.'s  letter  to  charge  A. ;  they  evidently  refer  to  the  same 
transaction,  and  the  description  of  the  property  contained  in  B.'s 
letter  could  be  incorporated  in  A.'s  writing.  But  it  is  obvious  that 
A.  has  never  authenticated  the  description  by  his  signature,  and 
to  allow  the  description  written  by  B.  to  be  used  by  B.  in  enforc- 
ing the  contract  against  A.,  is  nothing  other  than  to  allow  B.  to 
write  an  essential  term  of  the  memorandum  himself  and  charge 
A.  with  it  as  written.^*  It  is,  however,  permissible  to  use  so 
many  of  the  letters  of  the  party  to  be  charged  as  evidently  relate 
to  the  same  transaction,  irrespective  of  any  reference  in  them  to 
one  another,  provided  they  are  all  signed.^^  It  is  not  enough, 
therefore,  that  there  be  a  continuous  correspondence  between  the 
parties.  It  is  essential  to  examine  specifically  the  papers  not 
signed  by  the  parties  to  be  charged,  which  it  is  sought  to  incor- 
porate with  the  paper  or  papers  that  are  so  signed,  and  determine 
whether  the  unsigned  papers  have  been  adopted  by  the  signed 
papers.*"  The  only  extension  of  the  doctrine  requiring  an  express 
reference  in  the  signed  papers  that  seems  permissible  is  where 
the  signed  paper  at  the  time  of  the  signature  can  be  shown  from 
its  contents  to  be  based  on  an  adoption  of  a  then  existing  unsigned 
paper." 

"This  case  is  suggested  by  the  de-  N.  E.  959;  Darling  !>.  Gumming,  92 
cision  of  Watson  v.  Baker,  71  Tex.  Va.  521,  23  S.  E.  880.  Devine  i;. 
739,  9  S.  W.  867.  Compare  the  cor-  Warner,  76  Conn.  229,  56  Atl.  562, 
rect  decision  of  Wilson  v.  Lewiston  also  supports  the  requirements  sug- 
Mills  Co.,  150  N.  y.  314,  44  N.  E.  gested  by  the  text  but  goes  still 
gjg  farther   (without  justification)   in  re- 

"  See  supra,   §   108.  quiring   a.   mutual   reference   between 

"This  doctrine  is  upheld  by  Fow-       the  papers. 
ler  Elevator  Co.  v.  Cottrell,  38  Neb.  "This  is  well  illustrated  by  a  re- 

512,  57  N.  W.  19  (goods)  ;  Brown  v.  cent  New  Jersey  decision,  Baldwin 
Whipple,  58  N.  H.  229;  Wilson  v.  v.  Trowbridge,  62  N.  J.  Eq.  468,  50 
Lewiston  Mill  Co.,  150  N.  Y.  314,  44      Atl.  494,  where  a  check  signed  by  the 
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§   110.  Sep,arate  dx)cumeiits — Reference  to  the  same  transaction. 

—  Recent  English  eases  have  adopted  a  doctrine  going  quite  as 
far  as  the  doctrine  criticised  in  the  preceding  section.  AA'here 
a  signed  document  refers  to  the  transaction  in  question  an  un- 
signed memorandum  describing  the  transaction  has  been  treated 
as  incorporated  therewith.^^  One  or  two  similar  decisions  have 
been  made  in  this  country.*"  Such  decisions  go  beyond  what  seems 
permissible,  for  the  signature  of  the  party  to  be  charged  does  not 
authenticate  an  unsigned  memoraxidum  of  the  purchase  merely 
because  the  sigTied  paper  makes  some  reference  to  the  purchase. 
The  signature  vouches  for  the  fact  that  there  was  a  purchase,  but 
it  does  not  vouch  for  the  terms  of  the  purchase  as  described  in  the 
unsigned  paper.** 

§  111.  Consistency  of  separate  documents. —  It  is  sometimes  said 


defendant  wag  held  to  establish  a 
memorandum  of  a  trust.  The  amount 
of  the  check  was  taken  from  entries 
in  an  account-book  kept  by  the  book- 
keeper of  the  defendant,  the  party  to 
be  charged,  and  the  entries  contained 
the  data  necessary  for  a  memo- 
randum. It  is  reasonably  clear  that 
the  maker  of  a  clieck  by  making  it 
for  tlie  amount  indicated  in  the  ac- 
ccrant-book  authenticated  with  his 
signature  the  entries  in  the  book. 

"Long  r.  Millar  (C.  A.),4  C.  P.  D. 
450.  The  defendant  signed  the  fol- 
lowing receipt:  "  Eeceivcd  of  Mr. 
George  Long  the  sum  of  thirty-one 
pounds  as  n  deposit  on  the  purchase 
of  three  plots  of  land  at  Hammer- 
smith. £31  0  0.  Chas.  W.  Millar." 
The  plaintiff  was  allowed  to  treat  as 
incorporated  in  this  receipt  a  memo- 
randum of  the  purchase  which  had 
been  signed  by  him  on  the  same  day, 
and  which  contained  the  full  terms  of 
the  bargain.  It  will  be  noticed  that 
the  receipt  does  not  refer  to  a  docu- 
ment at  all,  but  refers  to  a  transac- 
tion. See  also  Studds  !'.  Watson,  28 
Ch.  D.  305;  Oliver  r.  Hunting,  44 
Ch.    D.    205,    where,    however,     both 


papers  were  signed  by  the  parties  to 
be  charged. 

"Smith  r.  Colby,  130  Mass.  562. 
In  this  case  these  words  in  the  paper- 
signed  by  the  defendant,  "  L'pon  the 
terms  agreed  upon  when  at  your 
place,"  were  held  sufficient  to  enable 
the  plai-ntiff  to  make  use  of  a  memo- 
randum of  those  terms.  Compare 
Beckwith  v.  Talbot,  95  V.  S.  289,  24 
L.  ed.  496.  In  this  case  a  signed 
paper  referred  to  a  previous  "  agree- 
ment." It  was  held  that  u.  previously 
written  agreement  was  thereby  incor- 
porated by  the  signed  paper.  This 
decision  seems  sound  for  the  word 
■■  agreement "  seems  to  have  referred 
to  this  writing  rather  than  to  the 
oral  agreement  of  which  the  writing 
was  the  evidence.  McBraver  v. 
Cohen,  92  Ky.  479,  18  S.  W.  123,  is 
still  more  open  to  the  criticism 
made  in  the  text. 

"  This  view  is  supported  by  Darling 
V.  Cumming,  92  Va.  521,  23  S.  E. 
880.  The  words  "  according  to  an  un- 
derstanding between  us "  were  held 
an  insufficient  reference  to  an  un- 
signed paper  containing  a  statement 
of  the  bargain  between  the  parties. 
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that  separate  papers  coastitnting  a  memorandum  must  be  con- 
sistent with  each  other  in  order  to  be  used.*^  Reflection  shows  that 
there  are  obvious  limits  to  any  such  principle.  In  the  first  place 
it  is  necessary  to  distinguish  between  a  written  contract  and  a 
memoraaidum  of  an.  oral  contract.  If  each  of  tsvo  imconsistent 
writings  purports  to  be  a  written  contract  a  difficulty  arises  which 
has  no  relation  to  the  Statute  of  Frauds,  but  has  to  do  either  with 
lack  of  mutual  assent  or  a  mistaken  expression  thereof.  If  there 
was  lack  of  mutual  assent,  which  woTild  happen  if  one  party  in- 
tended one  form  and  so  expressed  himself,  and  the  other  party  an- 
other form  and  so  expressed  himself,  there  is  no  bargain.*'^  If  on 
the  other  hand  one  form  of  expression  was  that  which  the  parties 
intended  and  the  other  form  was  caused  by  mistal^e,  the  case  is 
one  for  equitable  reformation  of  the  incorrect  instrument  and  as  a 
court  of  law  could  reach  the  same  result  by  giving  effect  to  the 
accurately  expressed  writing  and  disregarding  the  other,  it  is 
probable  that  it  would  do  so.  If,  however,  writings  which  are 
merely  memoranda  of  the  contract  are  inconsistent,  no  such  diffi- 
culty arises.  If  one  or  more  papers  express  accurately  the  oral 
bargain  of  the  parties,  it  is  obviousty  no  valid  ground  of  objection 
that  there  are  other  papers  in  existence  which  express  the  bargain 
inaccurately.  The  statute  requires  nothing  more  than  one  ac- 
curate memorandum ;  if  that  exists  the  statute  is  satisfied.*^  As 
parol  evidence  is  always  admissible  to  show  that  a  memorandum, 
which  is  not  a  written  contract,  does  not  accurately  express 
the  bargain,^*  it  must  be  equally  admissible  to  show  that  a  writ- 
ing is  an  accurate  memorandum.  The  decisions  which  are  cited 
in  support  of  the  requirement  of  consistency  for  the  most  part 
go  no  farther  than  this.  A  signed  paper,  incomplete  in  itself  and 
professing  to  incorporate  into  itself  another  paper  also  in- 
sufficient in  itself,  must  incorporate  the  latter  paper  in  its 
entirety.  If  this  will  result  in  a  writing  repugnant  in  its  terms 
the  papers  cannot  be  a  memorandum..*^ 

"Benjamm,    Sale    (5th   Eng.    ed.),  "See  supra,  §  104. 

244;   Meelrem,   Sales,   §   427.  "In  C!ooper  v.  Smith,  15  East,  103, 

*°  Thornton   v.  Kempater,   5  Taunt.  a  letter  of  the  defendants  wa.s  songlit 

786.  to    be    used    in    connection   with    an 

"'See   Morton   !'.   Clark,    181   Mass.  entry  in  the  plaintiff's  books,  but  the 

134,   63  N.  E.   409;   o.  v.,   184  Mass.  letter     was     inconsistent     with     the 

555,  69  N.  E.  309.  books.     In  this  case  neither  document 
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§  112.  Signature. — All  sections,  both  of  the  English  and  Ameri- 
can statutes,  require  signature.  It  was  early  held  that  this  did  not 
mean  a  signature  at  the  end  of  the  writing,  and  there  is  no  doubt 
that  a  signature  may  be  put  at  any  place  in  the  writing  unless  the 
statute  expressly  requires  subscription.*"  Some  of  these  decisions 
have  gone  verj'  far  in  holding  a  name  written  in  the  memorandum 
to  be  a  signature  when  there  seemed  little  to  indicate  that  the  name 
was  written  for  the  purpose  of  signing  or  authenticating  the 
writing,  and  the  English  court,  following  such  decisions  to  their 
logical  conclusion,  has  recently  held  "that  a  signature  to  a  docu- 
ment which  contains  the  terms  of  a  contract  is  available  for  the 
purpose  of  satisfying  the  statute  though  put  alio  intuitu  and  not 
in  order  to  attest  or  verify  the  contract "  ^^  ISTo  decisions  in  this 
country  have  gone  to  this  extreme  length.*^  In  Kew  York  and 
some  other  States  the  statute  has  been  changed  from  the  English 
model  so  far  as  to  require  that  the  signature  be  "  subscribed." 
Under  a  statute  in  this  form  there  can  be  no  doubt  that  the  signa- 


was  a  complete  memorandum  and  the 
letter  did  not  adopt  and  incorporate 
the  entry  in  the  books.  This  is  the 
whole  ground  of  the  decision.  To  the 
same  effect  is  Smith  v.  Surman,  9 
B.  &,  C.  561,  where  a  letter  from  the 
defendant  was  held  not  to  incorporate 
with  itself  a  previous  letter  from  the 
plaintiff's  attorney  which  it  contra- 
dicted. See  also  Buxton  r.  Rust, 
L.  E.  7  Ex.  1,  279;  Haughton  v. 
Morton,  5  Ir.  C.  L.  329.  See  also 
infra,  §   116. 

°°  Lemayne    r.    Stanley,    3    Lev.    1 ; 
Knight     II.    Crockford,    1    Esp.    190; 
Holmes  !'.  Mackrell,  3  C.  B.    (N.  S.) 
789;   Barry  i;.  Coombe,  1  Pet.  640,  7 
L.   ed.    29.5 ;    Nichols    v.   .Johnson,    10 
Conn.  192;  McConnell  v.  Brillhart,  17 
111.   354,   65   Am.  Dec.   661;   Drury  v. 
Young,  58  Md.  540,  42  Am.  Rep.  343 
Penniman  v.  Hartshorn,  13  ilass.  87 
Hawkins     p.    Chace,    19    Pick.    502 
Traylor  v.  Cabannf,  8  Mo.  App.  131 
Merritt  v.   Clason,    12   Johns.   102,   7 
Am.  Dec.  286 ;  Tingley  v.  Bellingham 
Co.,    5   Wash.   644,   32    Pac.   737,   33 


Pac.  1055 ;  Anderson  r.  Wallace  Lum- 
ber Co.,  30  Wash.  147,  70  Pac.  247. 

"Griffiths  Cycle  Co.  v.  Humber, 
[1899]  2  Q.  B.  414,  418;  Jones  v. 
Victoria  Dock  Co.,  2  Q.  B.  D.  314. 
Compare  Hucklesby  v.  Hook,  82  L.  T. 
117. 

"'  In  Boardmau  i\  Spooner,  13 
Allen,  353,  358,  the  court  said :  "  The 
stamping  of  the  purchasers'  name  and 
a  date  on  the  bill  and  memorandum 
of  weights  at  some  time  while  these 
papers  were  in  their  possession,  with- 
out evidence  when  or  for  what  pur- 
pose this  was  donej  did  not  show  that 
they  had  adopted  such  a  stamp  as  a 
signature,  and  affixed  it  to  the  instru- 
ments with  the  intent  to  bind  them- 
selves thereby."  So  in  Kling  v.  Bord- 
ner,  65  Ohio  St.  86,  100,  61  X.  E. 
148,  the  court  said :  "  No  special 
formality  in  the  execution  of  the 
writing  is  necessary,  provided,  as 
held  in  Anderson  v.  Harold,  10  Ohio, 
399  it  is  signed  for  the  purpose  of 
giving  it  authenticity  as  an  agree- 
ment." 
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ture  must  be  at  the  end  of  the  writing.'^  The  signature  may  be 
in  an  abbreviated  form,  as  by  the  use  of  initials,*^*  or  the  first 
name  only.^'  The  signature  may  be  by  mark,''*  or  any  code  sign 
which  may  be  adopted  by  the  writer. °^  The  signature  may  be 
made  in  pencil,^^  or  rubber  stamp,^^  or  a  printed  signature  already 
on  the  paper  may  be  adopted. *°  There  seems  no  reason  to  doubt 
the  sufficiency  of  a  description  of  the  party  to  be  charged  if  it  is 
written  with  intent  to  attest  or  verify  the  writing.''^  The  case  of 
a  signature  in  blanlv  coupled  with  authority,  afterward  exercised, 
to  fill  in  over  the  signature  a  contract  within  the  Statute  of 
Frauds,  has  been  discussed  in  a  few  cases  not  wholly  harmonious."^ 


"Coon  V.  Eigden,  4  Colo.  275; 
Davis  V.  Shields,  26  Wend.  341; 
James  v.  Patten,  6  N.  Y.  9,  55  Am. 
Deo.  376;  Doughty  v.  Manhattan 
Brass  Co.,  101  N.  Y.  644,  4  N.  E. 
747. 

"Salmon  Falls  Mfg.  Co.  v.  God- 
dard,  14  How.  446,  14  L.  ed.  493; 
Sanborn  v.  Flagler,  9  Allen,  474. 

"Zann  V.  Haller,  71  Ind.  130,  36 
Am.  Rep.  193;  Walker  v.  Walker,  175 
Mass.  349,  56  N.  E.  601.  See  also 
Fessenden  v.  Mussey,  11  Cush.  127. 

"George  v.  Surrey,  1  M.  &  M.  516; 
Baker  v.  Dening,  8  A.  &  E.  94;  Selby 
■u.  Selby,  3  Meriv.  2,  6;  Dyas  v.  Staf- 
ford, 9  L.  R.  Ir.  520 ;  Foye  v.  Patch, 
132  Mass.  105 ;  Zimmerman  v.  Sale, 
3  Rich.  76;  Brown  o.  McClanahan,  9 
Baxt.  347. 

"  Brown  v.  Butcher's  Bank,  6  Hill, 
443,  41  Am.  Dec.  755.  In  this  case, 
the  figures  "  1,  2,  8,"  were  written  on 
the  back  of  a  bill,  and  held  sufficient 
to  bind  the  writer  as  an  indorser. 

"Geary  v.  Physic,  5  B.  &  C.  234; 
Merritt  v.  Clason,  12  Johns.  102,  7 
Am.  Dec.  286;  Clason  v.  Bailey,  14 
Johns.  484;  Draper  v.  Pattina,  2 
Speers,  292. 

"  Bennett  v.  Brumfitt,  L.  R.  3  C.  P. 
28 ;  Deep  River  Bank's  App.,  73  Conn. 
341.  47  Atl.  675. 

"  Schneider  v.  Norris,   2   M.   &   S. 


286 ;  Saunderson  v.  Jackson,  2  B.  &  P. 
238;  ]5rury  v.  Young,  58  Md.  546,  42 
Am.  Rep.  343 ;  Grieb  v.  Cole,  60  Mich. 
397,  27  N.  W.  579,  1  Am.  St.  Rep. 
533. 

"In  Selby  v.  Selby,  3  Meriv.  2,  a 
signature  to  a  letter  in  the  words 
"  your  affectionate  mother,"  was  held 
to  be  insufficient,  but  the  case  seems 
rightly  criticised  in  Browne  on  the 
Statute  of  Frauds,  §  362.  The  words 
were  undoubtedly  written  with  the  in- 
tent of  signing  the  letter,  and  the  de- 
scription is  far  more  adequate  for  the 
purpose  of  identifying  the  writer  than 
initials  or  marks  used  as  a  private 
code. 

"=  In  Ulen  v.  Kittredge,  7  Mass.  233, 
it  was  held  that  a  guarantee  might 
be  filled  in  by  a  holder  of  a  promis- 
sory note  above  the  signature  of  the 
defendant  indorsed  on  a  note,  the  cir- 
cumstances implying  authority  so  to 
do,  and  that  when  the  guarantee  was 
so  written  in,  the  Statute  of  Frauds 
was  satisfied.  A  similar  decision  was 
made  in  Underwood  v.  Hossack,  38 
111.  208.  In  Blacknall  v.  Parish,  6 
Jones  Eq.  70,  an  incomplete  deed  left 
with  the  grantor's  agent  was  with  the 
grantor's  authority  completed  by  his 
agent  by  filling  in  the  name  of  the 
grantee.  It  was  held  that  while  this 
document  when  delivered  by  the  agent 


140  FOEJIATION    OF    THE    CoNTEACT. 

On  principle  it  seems  clear  that  as  a  party  may  authorize  an  agent 
to  make  a  memorandum  entirely  and  sign  it  either  with  the 
principal's  naurie  or  with  the  agent's,  feh«t  he  may  also  authorize 
an  agent  to  make  a  portion  of  a  memorandum,  that  is,  to  fill  in 
blanks.  After  the  agent  has  thus  exercised  his  authority  the 
memorandum  should  certainly  be  as  effectual  as  if  he  had  made  it 
altogether.  The  principal  is  not  willing  to  trust  him  to  the  extent 
of  the  whole  memorandum  but  directs  him  to  make  use  for  the 
purpose  of  a  specified  signature  and  perhaps  other  written  por- 
tions of  a  memorandum.®^  Where  attempt  is  made  to  authorize 
the  other  party  to  the  contract  to  fill  in  the  blanks  an  insuperable- 
difficulty  arises.  As  will  be  seen,*'*  one  party  to  a  contract  can- 
not make  the  other  his  agent  to  execute  a  memorandum.  An 
agency  to  fill  in  blanks  seems  in  effect  the  same  thing.  At  the 
time  the  signature  is  made  it  does  not  authenticate  the  memoran- 
dum and  unless  the  blanks  are  filled  in  by  some  one,  himself 
capable  of  signing  the  document  effectually,  so  that  his  adoption 
of  the  signature  already  there  may  be  regarded  as  a  signing  at 
that  time,  there  can  be  no  signed  memorandum.  The  question  in 
regard  to  the  correction  of  a  memorandum  is  similar.  Anybody 
but  the  other  party  to  the  contract  may  be  authorized  to  correct 
an  existing  memorandum,  but  the  other  party  on  principle  may 
not.^" 

§  113.  "By  the  party  to  be  charged."— The  English  statute 
originally  read^ " parties  to  be  charged."  The  singular,  "party," 
has  been  generally  used  in  this  coimtry,  and  in  the  English  Sale  of 
Goods  Act  the  singular  also  is  used,  as  it  has  been  in  the  Sales. 

was  not  a  good  conveyance,  it  was  a  6  Jones  Eq.  70,  referred  to  in  th» 
good  memorandum  of  a  contract  to  preceding  note,  is  satisfactorily  ex- 
convey.  On  the  other  hand  in  Hodg-  jilained  on  this  ground.  In  Ayres  r. 
kins  f.  Bond,  1  N.  H.  284,  287,  it  Probasco,  14  Kans.  175,  the  same  re- 
was  held  that  a  guarantee  written  pult  might  have  been  reached  in  re- 
over  a  blank  signature  on  the  back  gard  to  a  mortgage  except  that  by 
of  a,  promissory  note  did  not  make  a  the  law  of  Kansas  the  authority  of 
good  memorandum.  The  same  was  an  agent  to  convey  land  must  be  in 
held  in  Jackson  v.  Titus,  2  Johns.  writing. 
430,  in  regard  to  an  assignment  in  "See  infra,  {!  114. 
blank  of  an  interest  in  land  after  the  •"  In  Bluck  v.  Gompertz,  7  Exch.  862, 
blanks  had  been  filled  in.  869,  a  memorandum  of  guarantee  of 
"The  case  of  Blacknall  v.  Parish,  two    bills    for    £200    and    £146,    re- 
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Act.  No  stress  seems  to  have  been  laid  on  whether  the  singular 
or  plural  number  was  used,  and  it  is  well  settled  that  in  contracts 
for  the  sale  of  goods  the  memorandum  need  be  signed  only  by  the 
defendant,  whether  the  defendant  be  buyer  or  seller.*^^  A  contrary 
Tule  in  some  States  in  regard  to  contracts  for  the  sale  of  land  need 
b©  referred  to  only  in  passing.*'^  It  should  be  observed  that  the 
requirement  of  only  the  defendant's  signature  has  nothing  to  do 


spectively,  had  been  signed  by  the  de- 
fendant. It  was  later  found  that  the 
amount  for  which  the  second  bill 
should  be  drawn  was  £150,  and  it 
was  so  drawn.  The  bills  were  de- 
livered by  the  guarantor  to  the  cred- 
itor (who  later  became  plaintiff  in 
the  case ) ,  and  upon  delivering  them 
the  guarantor  wrote  across  the  face 
of  his  guarantee  for  the  plaintiff's 
signature  an  acfcnowledgmeut  of  the 
receipt  of  "  the  two  drafts  (one  be- 
ing for  £150  instead  of  £146,  there 
being  an  error  in  the  invoice  of  £4 ) ." 
The  plaintiff  signed  this  receipt.  It 
was  held  that  the  words  of  the  re- 
ceipt written  by  the  defendant  might 
be  regarded  as  authenticated  by  his 
previous  signature  of  the  .guarantee, 
although  the  words  of  the  receipt 
were  not  written  with  the  intent  of 
being  signed  by  the  defendant.  The 
decision  seems  sound,  for  there  is  no 
doubt  that  the  words  of  the  receipt 
were  written  by  the  defendant  on  the 
guarantee  itself,  at  least  in  part  for 
the  purpose  of  making  a  correction  in 
the  earlier  writing,  which  he  himself 
had  signed. 

"Allen  V.  Bennet,  3  Taunt.  169 
(goods)  ;  Thornton  v.  Kempster,  5 
Taunt.  786,  789  (goods)  ;  Laythoarp 
V.  Bryant,  2  Bing.  N.  C.  735  (land)  ; 
Cavanaugh  v.  Casselman,  88  Cal.  543, 
26  Pac.  515  (land)  ;  Easton  v.  Mont- 
gomery, 90  Cal.  307,  27  Pac.  280,  25 
Am.  St.  Rep.  123  (land)  ;  Hodges  v. 
Kowing,  58  Conn.  12,  18  Atl.  979,  7 
L.  R.  A.  87  (land)  ;  Perkins  v.  Had- 


sell,  50  111.  216  (land)  ;  Shirley  v. 
Shirley,  7  Blackf.  (Ind.)  452  (land)  ; 
Burke  v.  Mead,  159  Ind.  252,  64  N.  E. 
880  (land)  ;  Engler  v.  Garrett,  100 
Md.  387,  59  Atl.  648  (land);  Wil- 
liams V.  Eobinson,  73  Me.  186,  40 
Am.  Rep.  352  (goods)  ;  Old  Colony 
R.  R.  Corp.  V.  Evans,  6  Gray,  25,  66 
Am.  Deo.  394  (land)  ;  Morin  v. 
Martz,  13  Minn.  191  (goods)  ;  Ivory 
V.  Mttrphy,  36  Mo.  534  (land)  ;  Cun- 
ningham V.  Williams,  43  Mo.  App. 
629  (goods)  ;  Moore  t;.  Thompson,  93 
Mo.  App.  336,  348,  67  S.  W.  680  (con- 
tract not  to  be  performed  within  a 
year)  ;  Gartell  v.  Stafford,  12  Neb. 
545,  11  N.  W.  732,  41  Am.  Rep.  767 
(land)  ;  Sabre  v.  Smith,  62  N.  H. 
663  (goods)  ;  Clason  v.  Bailey,  14 
Johns.  484  (goods)  ;  McCrea  v. 
Purmont,  16  Wend.  460,  30  Am. 
Dec.  103  (land)  ;  Justice  v.  Lang, 
42  N.  Y.  493,  1  Am.  Rep.  576  (goods) ; 
Mason  v.  Decker,  72  N.  Y.  595,  28 
Am.  Rep.  190  (goods)  ;  Lord  v. 
Cronin,  154  N.  Y.  172,  47  N.  E.  108S 
(land)  ;  Case  Threshing  Machine  Co. 
V.  Smith,  16  Or.  381,  18  Pac.  641 
(goods)  ;  Douglass  v.  Spears,  2  Nott 
&  McC.  2C7,  10  Am.  Dec.  588 
(goods)  ;  Dyer  v.  Winston  (Tex.  Civ. 
App.),  77  S.  W.  227    (land). 

"A  few  States  because  of  the  form 
of  the  statute,  or  for  other  reasons, 
require  that  in  contracts  for  sale  of 
land  the  vendor  shall  sign  the  memo- 
randum. See  3  Parsons  on  Contracts 
(9th  ed.),  10,  note. 
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with  the  questions  previously  treated,^^  whether  the  names  of  both 
parties  to  the  bargain  must  appear  or  whether  the  consideration 
furnished  by  the  plaintiff  either  by  way  of  counter-promise  or  exe- 
cuted consideration  must  be  stated  in  the  memorandum.*^^ 

§  114.  Or  his  agent  in  that  behalf. —  The  original  statute  al- 
lowed signature  by  an  agent  and  this  has  been  universally  fol- 
lowed in  this  country.  Who  may  be  an  agent  and  how  his  au- 
thority may  be  shown  depend  upon  the  principles  of  the  law  of 
agency,  but  some  special  applications  of  that  law  may  be  men- 
tioned here.  Conceivably  the  agent  may  sign  either  his  principal's 
name  without  mentioning  his  own;  he  may  sign  his  principal's 
name  stating  in  the  writing  that  the  signature  of  the  principal  is 
made  by  him  as  agent ;  he  may  sign  his  own  name  stating  in  the 
writing  that  he  is  agent  for  a  specified  principal;  he  may  sigr. 
his  own  name  stating  in  the  writing  that  he  is  an  agent,  but  with- 
out mentioning  for  whom ;  or,  finally,  he  may  sign  his  own  name 
without  mentioning  any  agency.  Though  it  is  more  proper  gen- 
erally for  an  agent  to  disclose  his  agency  upon  the  memorandum, 
the  principal,  if  in  fact  he  authorized  the  agent,  will  be  bound  by 
a  memorandum  signed  even  in  the  last  form  stated.'"  One  person 
may  act  as  agent  for  both  parties,  so  far  as  making  the  memoran- 

"See  supra,  5§  102,  103.  Mass.  362,  40  N.  E.  178,  28  L.  R.  A. 

'"  These  questions  were  confused  in  C94,  47  Am.  St.  Rep.  463.    And  under 

the  case  of  Wilkinson  v.  Heavenrich,  the  Statute  of  Frauds  there  are  many 

58  Mich.  574,  26  N.  W.  139,  55  Am.  decisions  involving  the  same  question. 

Rep.    708,   and  the   court   there   also  See  note  66,  §  113,  supra.    Even  spe- 

raised  an  additional   diflRculty  in  re-  cific  performance  is  allowed  of  a  con- 

gard  to  consideration,  suggesting  that  tract  f'lr  the  purchase  or  sale  of  land, 

as  the  contract  could  not  be  enforced  where   one    party   only  has    signed  a 

against    the    plaintiff,    there   was   no  memorandum.      Browne,    Statute    of 

consideration      for     the     defendant's  Frauds,  §  366. 

promise.  This  suggestion  is  unsound.  ™  Trueman  /■.  Loder,  11  Ad.  &  El. 
A  voidable  or  unenforcible  promise  ."iSO,  594;  Higgins  r.  Senior,  8  il. 
is  sufficient  consideration  for  a  count-  &  W.  834 ;  Hunter  c.  Giddings,  97 
er-promise,  though  a  void  promise  Mass.  41,  93  Am.  Dec.  54;  Hunting- 
is  not.  Thus  an  infant's  promise  has  ton  i\  Knox,  7  Cush.  (Mass.)  371; 
always  been  held  sufficient  considera-  Phillips  t\  Cornelius  (Miss.),  28  So. 
tion  to  make  the  counter-promise  of  871 ;  Haubett  r.  Rea  &  Page  Co.,  77 
an  adult  binding.  Wald's  Pollock  :Mo.  App.  672;  Stowell  v.  Eldred,  39 
on  Contracts  (3d  ed.),  §  66.  Like-  Wis.  614;  Wiener  u.  Whipple,  53  Wis. 
wise  a  voidable  promise  of  an  in-  298,  10  N.  W.  433,  40  Am.  Rep.  775. 
sane  person.     Atwell  v.  Jenkins,  163 
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dum  is  coneemed,  though  it  will  ordinarily  be  impossible  for  the 
agent  to  represent  both  parties  in  entering  into  the  transaction 
of  which  the  memorandum  is  the  record.^^  It  is,  however,  well 
settled  that  one  party  to  the  transaction  cannot  be  the  agent  for 
the  other  to  sign  a  memorandum.'"  If  one  person  is  specifically 
appointed  to  sign  a  memorandum  as  agent,  the  authority  cannot 
be  delegated,^^  but  a  signature  made  in  the  presence  and  imder 
the  immediate  direction  of  the  authorized  agent  might  perhaps 
be  distinguished  on  the  ground  that  in  such  a  case  the  agent  was 
merely  making  use  of  the  hand  of  the  subordinate  for  the  pur- 
pose of  carrying  out  his  own  authority/* 

§  115.  Auction  sales. —  In  part  at  least,  from  the  necessity  of 
the  case  rather  than  from  evidence  of  actual  authority,  it  has  from 
early  times  been  continuously  held  that  the  auctioneer  at  an 
auction  sale  is  not  only  the  agent  of  the  seller,  but  is  also  the  agent 
of  the  buyer  for  the  purpose  of  making  and  signing  a  memoran- 
dum.^^ The  signature  by  the  auctioneer  must,  however,  be  made 
immediately  or  it  will  not  be  binding,  so  temporary  is  his  au- 


"  The  decisions  in  regard  to  auc- 
tioneers and  brokers  referred  to  here- 
after, §§  115,  116,  sufficiently  in- 
dicate the  possibility  of  one  person 
being  agent  for  both  in  making  a 
memorandum.  As  to  the  limitations 
of  the  power  of  one  person  to  be 
agent  for  two  parties  to  the  same 
transaction  in  general,  see  Mechem, 
Agency,  §  67. 

"  Wright  v.  Dannah,  2  Campb.  203  ; 
Farebrother  v.  Simmons,  5  B.  &  Aid. 
333;  Sharman  v.  Brandt,  L.  R.  6 
Q.  B.  720 ;  Bent  v.  Cobb,  9  Gray,  397, 
69  Am.  Dee.  295 ;  Boardman  v. 
Spooner,  13  Allen,  353,  90  Am.  Dec. 
196;  Tull  V.  David,  45  Mo.  444,  100 
Am.  Dec.  385 ;  Dunham  v.  Hartman, 
153  Mo.  625,  55  S.  W.  233,  77  Am. 
St.  Rep.  741;  .Johnson  v.  Buck,  35 
N.  J.  L.  338,  10  Am.  Rep.  243 ;  Wil- 
son V.  Lewiston  Mill  Co.,  150  N.  Y. 
314,  44  N.  E.  959,  55  Am.  St.  Rep. 
680;  Adams  v.  Scales,  1  Baxt.  337, 
25   Am.  Rep.   772;    Strong  v.  Dodds, 


47  Vt.  348.  Compare  Bird  v.  Boulter, 
4  B.  &  Ad.  443;  Murphy  v.  Boese, 
L.  R.  10  Ex.  126;  Snyder  v.  Wolford, 
33  Minn.  175,  22  N.  W.  254,  53  Am. 
Rep.  22;  Brent  v.  Green,  6  Leigh,  16. 

"  Henderson  v.  Barnewall,  1  Y.  &  J. 
387. 

"See  Williams  v.  Woods,  16  Md. 
220. 

'=  Simon  v.  Metivier,  1  W.  Bl.  599 ; 
Emmerson  v.  Heelis,  2  Taunt.  38 ; 
White  V.  Proctor,  4  Taunt.  209 ;  Bird 
V.  Boulter,  4  B.  &  Ad.  443;  Mews  v. 
Carr,  1  H.  &  N.  484;  White  r.  Far- 
ley, 81  Ala.  563,  8  So.  215;  Craig  v. 
Godfroy,  1  Cal.  415,  54  Am.  Dec. 
299;  Ansley  o.  Green,  82  Ga.  181,  7 
S.  E.  921;  Doty  v.  Wilder,  15  111. 
407,  60  Am.  Dec.  756;  Jones  r. 
Kokomo  Assoc,  77  Ind.  340 ;  Thomas 
V.  Kerr,  3  Bush,  619,  96  Am.  Dec. 
262;  McBrayer  v.  Cohen,  92  Ky.  479, 
18  S.  W.  123;  Garth  v.  Davis 
(Ky.),  85  S.  W.  692;  O'Donnell  v. 
Leeman,    43    Me.    158,    160,    69   Am. 
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thority/*^  and  between  the  fall  of  the  hammer  and  the  writing 
of  the  memorandum,  the  bidder  has  a  locus  penitentiee  and  may 
withdraw  his  bid/^  or  the  owner  of  the  property  may  revoke  the 
auctioneer's  authority.'*  If  the  auctioneer  is  himself  interested 
as  a  seller,  he  cannot  by  his  signature  bind  the  buyer,'®  even 
though  the  buyer  was  aware  of  the  auctioneer's  personal  interest 
and  assented  expressly  to  his  signing  the  memorandum.  The 
difficulty  is  insuperable  of  one  party  to  a  transaction  signing  a 
memorandum  as  agent  for  the  other.®"  The  authority  of  the 
auctioneer  to  sign  a  memorandum  extends  to  his  clerk,*-'  and  the 
clerk  is  not  subject  to  the  limitation  upon  the  auctioneer,  for  if 
the  auctioueer's  goods  are  sold  to  a  third  person,  the  clerk  can 
bind  both  the  auctioneer  and  the  buyer  by  his  signature  to  the 
memorandum.*" 

§  IKJ.  Brokers'  notes. —  There  have  been  numerous  English 
decisions  in  regard  to  contracts  made  by  brokers  upon  the  question 
of  memoranda  under  the  Statute  of  Frauds.  The  English  prac- 
tice is  for  a  broker  employed  to  make  a  purchase  or  sale,  to  enter 
the  bargain  when  made  in  a  private  memorandum  book,  and  imme- 
diately to  send  to  the  respective  principals  in  the  transaction  a 

Dec.    S4;    Ijams    r.   Hoffman,    1    Md.  Me.    394,    SOS;     Gill    r.    Bicknell,    2 

42.T;    Bent   v.    Colih,   9   Gray.   307,   69  Cusli.   355,   358;   Jelka   !.   Barrett,   52 

Am.  Dec.  205 ;  Springer  !.  Kleinsorge,  Jliss.    315;     Sclimidt    c.    Quinzel,    55 

83    ilo.    152;    Johnson    r.    Buck,    35  X.  J.  Eq.  702 ;  Hiclis  r.  Wliitmore,  12 

X.   J.  L.   338,   10  Am.  Eep.  243;   ilc-  Wend.  548. 

Comb   r.  Wriglit,   4   Johns.   Ch.   650;  "Pike  r.  Balch,  38  ile.  302,  311,  61 

JJentz   V.  Xewwitter,    122   X.   Y.   491,  Am.  Dec.  248;   Dunham   i.  Hartman, 

404,   25   X.   E.   1044,   11   L.   R.  A.   97,  153  Mo.   025,   55    S.   W.   233,   77  Am. 

19  Am.  St.  Eep.  514;  Pugii  i:  Clies-  St.  Rep.  741;  Gwathney  v.  Cason,  74 

seldine,    11    Ohio    100,    37    Am.    Dec.  X".  C.  5,  21  Am.  Rep.  484. 

414;     Meadows    l\    Meadows,    3    Mc-  "  Byrne  r.  Fremont  Realty  Co.,  120 

Cord,  458,   15   Am.  Dec.  645;   Harvey  X.  Y.  App.  Div.  092,  105  N.  Y.  Snppl. 

J.    Stevens,    43    Vt.    653;    ^Yalker    v.  83S. 

Herring,  21    Gratt.   678,   8   Am.  Rep.  '"Bent    r.    Cobb,    9    Gray,    397,    69 

016;   Atkinson   i.   Washington  &  Jef-  Am.  Dec.  205;   Tull   v.  David,  45  Mo. 

ferson  College,  54  \Y.  Va.  32,  39,  and  444,    100   Am.   Dec.   385;    Johnson  i. 

ca^es  cited.    Bnt  see  Dunham  v.  Hart-  Buck,  35  X^.  J.  L.  338,  10  Am.  Eep. 

man,   153   Mo.   625,   55   S.   W.  233,   77  243. 

Am.  St.  Eep.  741  ;  Adams  r.  Scales,  1  ™  See  supra,   §    114. 

Baxt.  337.  25  Am.  Rep.  772.  =»  See  cases  cited,  stipra,  note  75. 

™  Smith    !'.   Arnold,   5   :\rason,  414,  ''Johnson  v.  Buck,  35  N.  J.  L.  338, 

410;  Craig  r.  Godfroy,  1  Cal.  415,  54  10  Am.  Rep.  243. 
Am.  Dec.  299;  Horton  i'.  :McCarty,  53 
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Bought  note  and  a  sold  note.  In  this  country  there  are  few  de- 
eisions  in  regard  to  the  matter  and  probably  it  is  more  common 
liere  than  in  England  for  brokers  to  contract  as  principals.  More- 
over, in  bargains  made  on  Exchanges  the  rules  of  the  Exchange 
often  require  arbitration  and  forbid  setting  up  the  Statute  of 
J'rauds.  The  various  forms  in  which  the  brokers'  notes  may  be 
made  have  been  thus  summarized: 

"  The  first  is  where  on  the  face  of  the  notes  the  broker  pro- 
fesses to  act  for  both  the  parties  whose  names  are  disclosed  in  the 
note.  The  sold  note  then  in  substance  says :  '  Sold  for  A.  B. 
to  C.  D.,'  and  sets  out  the  terms  of  the  bargain;  the  bought  note 
hegins :  '  Bought  for  C.  D.  of  A.  B.'  or  equivalent  language,  and 
sets  out  the  same  terms  as  the  sold  note,  and  both  are  signed  by 
the  broker. 

"  The  second  form  is  where  the  broker  does  not  disclose  in  the 
hought  note  the  name  of  the  seller,  nor  in  the  sold  note  the  name 
of  the  buyer,  but  still  shows  that  he  is  acting  as  broker,  not 
principal.  The  form  then  is  simply :  '  Bought  for  C.  D. ; '  and 
'  Sold  for  A.  B.' 

"  The  third  form  is  where  the  broker,  on  the  face  of  the  note, 
appears  to  be  the  principal,  though  he  is  really  only  an  agent. 
Instead  of  giving  to  the  buyer  a  note :  '  Bought  for  you  by  me,' 
he  gives  it  in  this  form :  '  Sold  to  you  by  me.'  By  so  doing  he 
assumes  the  obligation  of  a  principal,  and  cannot  escape  responsi- 
bility by  parol  proof,  that  he  was  only  acting  as  broker  for  an- 
other, although  the  party  to  whom  he  gives  such  a  note  is  at 
liberty  to  show  that  there  was  an  unnamed  principal,  and  to  make 
this  principal  responsible. 

"  The  fourth  form  is  where  the  broker  professes  to  sign  as  a 
broker,  but  is  really  a  principal,  in  which  case  his  signature  does 
not  bind  the  other  party,  and  he  cannot  sue  on  the  contract."  ^^ 

The  English  law  formerly  required  that  a  broker  in  the  city  of 
London  should  make  an  entry  in  a  book  kept  for  the  purpose. 
Largely  becaiise  of  this  statutory  requirement  the  entry  in  the 
hook  was  regarded  as  the  written  contract  between  the  parties,^* 
but  since  this  requirement  no  longer  exists,  the  question  seems  to 

''Benjamin,    Sale    (5tli   Eng.   ed.),  '•Benjamin,    Sale    (5th   Eng.   ed.), 

285,  286.  287. 

10 
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be,  Was  any  writing  intended  as  the  definite  expression  of  the 
bargain  between  the  parties  and,  if  so,  what  was  that  writing? 
If  the  entry  in  the  broker's  book  and  the  two  notes  are  harmo- 
nious in  their  terms  and  each  contains  the  full  terms  of  the  bar- 
gain, no  difficulty  under  the  Statute  of  Frauds  can  arise.  Some- 
times, however,  the  notes  differ  from  the  entry  in  the  book,  and 
sometimes  from  each  other.  It  seems  probable  that  if  either  of 
the  notes  or  the  entry  in  the  books  could  be  shown  to  represent 
the  actual  contract  of  the  parties  in  all  its  terms,  it  would  be  suffi- 
cient.^'' AVhere,  howe-^'cr,  the  terms  of  the  contract  cannot  be 
made  out  without  resort  to  more  than  one  writing,  and  the  writ- 
ings are  inconsistent,  or  if  the  broker's  notes  are  to  be  regarded 
as  intended  to  constitute  a  written  contract,  and  they  are  incon- 
sistent, no  recovery  seems  possible  unless  it  be  possible  to  reform 
the  written  expression  of  the  bargain.^''  The  bought  and  sold 
notes  are  regarded  in  the  cases  as  a  single  document.*^  If  both 
are  signed  this  doctrine  seems  sound. '^'^  Authority  to  make  a 
contract  is  sufficient  to  indicate  that  a  broker  has  authority  to 
make  and  sign  a  memorandum  of  the  contract,^^  but  a  broker 
whose  only  employment  is  to  bring  the  parties  together  has  no 
such  implied  authority.^"  As  in  case  of  auctioneers,  the  author- 
ity of  the  broker  to  sign  may  be  revoked  at  any  time  before  the 
memorandum  is  actually  made  out.^^ 

"  Eowe    r.   Osborne,    1    Stark,    140 ;  C'aerleon  Tin-Plate  Co.  V.  Hughes,  Go 

Moore  v.  Campl.pll,  10  Ex.  323;   Iley-  L.   T.   US.    119;   Peltier   v.   Collins,  'a 

worth    r.    Knight.    17    C.    B.    (N.    S.)  Wend.  459,  20  Am.  Dec.  711 ;  Suydani 

2IIS.     In  the  case  hist  cited  the  bought  r.    Chirk.    2    Sandf.    133;     Bacon    !.'. 

and  sold  notes  varied  from  each  other  Eccles,  43  Wis.  227. 

and  the  court  allnwed  the  contract  to  "Grant  i\  Fletcher,  5  B.  &  C.  436; 

be   shown  by  the  correspondence  be-  Goom    r.    Aflalo,    6    B.    &    C.    117; 

tween  the  parties.     See   also  Parton  Sievewright    r.    Archibald,    17    Q.   B. 

r.  Crofts,  16  C.  B.    (N.  S.)    11,  where  103;  Bibb  l\  Allen,  149  U.  S.  481,  495, 

the  court   allowed  the  contract  to  be  13    S.    Ct.    950,    37    L.   ed.    819.     The 

proved  by  one  note,  the  other  not  be-  principle  runs  through  all  the  cases, 

ing   produced.      The    court    held   that  "See  supra,  §   108. 

the    two    would   be    presumed    to    be  '"  Coddington  v.  Goddard,  16  Gray, 

alike.  436. 

'"Grant  p.  Fletcher,  5  B.  &  C.  436;  "^  Aguirre  r.  Allen,  10  Barb.  74. 

Gregson   v.   Ruck,   4   Q.   B.   737.     By  "  Farmer    v.    Robinson,    2    Campb. 

the  majority  of  the   court  in    Sieve-  339,     note;     Warwick     v.     Slade,     3 

wright    r.    Archibald,    17    Q.    B.    103,  Campb.  127. 
dissenting,  Erie,  J. ;  per  Willes,  .J.,  in 
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§  117.  Time  of  making  the  memorandum,—  It  is  commonly  said 
that  a  memorandum  may  be  made  at  any  time  subsequent  to  tbe 
making  of  a  contract,  and  prior  to  the  bringing  of  an  action.  It 
may,  however,  be  made  even  before  the  contract  is  made,  as  the 
cases  previously  cited^^  to  the  effect  that  a  v^ritten  offer  is  suffi- 
cient memorandum  indicate.  That  the  memorandum  need  not 
be  closely  contemporaneous  with  the  transaction  to  which  it  re- 
lates is  shown  by  many  of  the  cases  cited  in  the  previous  section. 
It  may  be  made  after  breach  of  the  contract,^'''  or  after  the  destruc- 
tion of  the  goods  to  which  the  memorandum  relates.®*  According 
to  the  great  weight  of  authority  the  memorandum  cannot  be 
iffade  after  action  brought  so  as  to  enable  that  acfTnTi'  to  be  sus- 
tained.®^  The  memorandum  is  often  said  to  relate  back  to  the 
time  when  the  oral  contract  was  made,  but  it  is  not  necessary  to 
resort  to  the  fiction  of  a  relation  to  explain  the  situation.  It  is 
the  oral  contract  which  is  enforced,  but  it  can  be  enforced  only 
when  the  statute  has  been  satisfied.  The  statute  does  not  require 
the  satisfaction  to  be  simultaneous  with  the  bargain,  and  it  is 
unnecessary  to  make  the  fictitious  assumption  that  it  is  in  fact 
simultaneous  in  a  case  where  it  is  not.  Satisfaction  of  the  statute 
does,  however,  result  in  an  oral  bargain  theretofore  unenforcible 
becoming  binding  as  of  the  date  of  the  oral  contract,  and  there 
seems  to  be  no  limit,  except  that  imposed  by  the  Statute  of  Limita- 
tions, upon  the  power  of  a  party  to  an  oral  contract  at  any  time 
to  make  a  memorandum  binding  upon  himself.^®  Justice  forbids, 
however,  that  after  third  parties  have  acquired  property  on  the 
assumption  that  a  certain  person  is  the  owner,  that  this  person 
should  thereafter  invalidate  their  title  by  making  a  memorandum 
which  for  the   first  time  makes   effective  a  prior  oral  transfer. 

"  See  supra,  §  106.  Gaines  i\  McAdam,  79  111.  App.  201 ; 

"'Bird   r.  Munroe,   66  Me.   337,  22  Bird  v.  Munroe,  66  Me.  337,  347,  22 

Am.  Rep.  571.  Am.  Kep.   571.     A  contrary  decision 

*'  Phillips  r.  Oemulgee  Mills,  55  Ga.  under  the  section  of  the   statute  re- 

633.     See  also  decisions  holding  that  lating  to  land  is  Remington  v.  Linthi- 

acceptance  and  actual  receipt  of  part  cum,  14  Pet.  84,  10  L.  ed.  364.     See 

of  the  goods,  after  the  destruction  of  also  Cash  v.  Clark,  61  Mo.  App.  636. 

the  remainder,  is  a  satisfaction  of  the  See  also  supra,  §  71. 

statute,  supra,  §  94.  "  See    Emery    v.    Boston    Terminal 

"Bill   V.   Bament,   9  M.  &  W.  36;  Co.,  178  Mass.  172,  59  N.  E.  763,  86 

Lucas    V.   Dixon,    22    Q.    B.    D.    357;  Am.  St.  Rep.  473. 
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Doubtless  the  memorandum  will  bind  the  maker  of  it,  but  it  will 
not  affect  the  title  of  a  third  person  to  the  property.  This  principle 
is  generally  expressed  by  sajdng,  in  analogy  with  the  law  of  ratifi- 
cation of  an  unauthorized  agency,  that  the  memorandum  has  no 
retroactive  effect  as  to  third  persons.  However  the  principle  be 
expressed,  its  effect  is  evident.®'^ 

§  118.  Written  contracts  may  be  varied  by  subsequent  agree- 
ment at  common  law. — ''  By  the  general  rules  of  the  common  law, 
if  there  be  a  contract  which  has  been  rediiced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it,  by  a 
ne^v  contract  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreement,  or  in  any  manner  to  add  to,  or 
subtract  from,  or  vary,  or  qualify  the  terms  of  it,  and  thus  to 
make  a  new  contract,  which  is  to  be  proved,  partly  l)y  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms  engrafted 
upon  «hat  will  be  thus  left  of  the  written  agreement."  ^*  It  is 
also  true  that  if  the  agi'eement  to  discharge  or  vary  a  contract  is 
made  aft(  r  its  breach,  it  is  equally  immaterial  whether  the  orig- 
inal bargain  was  or  was  not  in  writing.     The  latter  agreement  is 

"  The  leading  case  is  Felthouse   r.  at    the     auction     sale,       Shelton    v. 

Bindley,   11   C.   B.    (N.   S.)    800.     In  Thompson,  90  Mo.  App.  327,  70  S.  W. 

that  case  the  seller  of  a  horse  by  an  2.56. 

oral   sale   put  up  property,  ineludiug  "  Goss   v.  Lord  Nugent,  5  B.  &  Ad. 

hor-p  in  question,  at  auction,  and  the  58,  64.     See  in  accord,  Swain  r.  Sea- 

]Mir>c,  together  with   the   other   prop-  mens,  9  Wall.  254,  271,  19  L.  ed.  5.54; 

erty,    was    sold    hy    the     auctioneer.  Pioneer   Savings   Co.    v.  Nonnemacher 

Siih-erjueutly  the  seller  wrote  a  letter  (Ala.),     30     So.     79;     Calliope     Jlin. 

to  the  buyer  which  was   assumed  by  Co.    ( .    Herzinger,    21    Colo.    4S2,    42 

the    court   to   be    a    sufficient   memo-  Pac.    66S;    Ward    i\    Walton,    4   Ind. 

randum    of    the    oral    bargain.      The  75 ;    Walter   i .   Victor   G.   Bloede   Co., 

buyer,   under   the   oral   bargain,    sued  94    Md.    80,    85,    50    Atl.    433;    Cum- 

tlie  auctioneer  for  conversion,  and  it  mings    i'.    Arnold,    3    Met.    486,    489, 

Was   held  that  he   could   not   recover.  37  Am.  Dec.  155;  Barton  i.  Gray,  57 

See  to  the  same  effect  Bird   r.  Mun-  Mich.  022,  24  N.  W.  fi3S;  Van  Sant- 

roe,   66   Me.    337,    22   Am.    Rep.    571;  voord    r.    Smith.    79    Minn.    316,    82 

Emery    i .    Boston    Terminal    Co.,    178  N.  W.  042 ;   Chouteau  r.  Jupiter  Iron 

:\rass.   172,  59   X.  E.  703,  Si;  Am.  St.  Works,    94    Mo.    388,    7    S.    W.    ^fi7 ; 

Rep.    473.      It   would   seem    in    Felt-  Warren  v.  Mayer  Mfg.   Co.,   161  Mo. 

house    r.    Bindley,    the    hnyor    might  112,    121,    61     S.    W.    644;    Bryan    r. 

have    successfully   maintained    action  Hunt,  4  Sneed,  543,  70  Am.  Dec.  262; 

against  the    seller,   though   he   could  Montgomery    r.    American    Ins.    Co., 

not  sue  the  auctioi-wer  nor  the  buyer  108  Wis.  146,  159,  84  N.  W.  175. 
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an  accord,  and  if  the  parties  so  intend  will  operate  at  once  without 
performance  to  discharge  the  liability  for  breach  of  the  original 
contract.^^ 

§  119.  Contracts  within  the  Statute  of  Frauds  —  Rescission. — 
If  an  executory  contract  is  within  the  Statute  of  Frauds  and  is 
in  •RTiting  or  a  proper  written  memorandum  has  at  some  time 
been  made,  a  subsequent  oral  agreement  to  rescind  the  contract 
is  effectual  if  the  oral  agreement  fulfills  the  requisites  of  a  con- 
tract at  common  law.  The  Statute  of  Frauds  does  not  mention 
contracts  of  rescission  or  discharge  and  such  contracts  are,  there- 
fore, not  affected  by  its  terms.''  It  should  be  noticed,  however, 
that  if  a  contract  has  been  partly  executed  by  the  transfer  of 
either  real  or  personal  property,  an  agreement  of  rescission  which 
contemplates  not  simply  a  discharge  of  unexecuted  obligations 
but  a  retransfer  of  the  property  must  certainly  be  within  the 
section  of  the  statute  relating  to  sales  of  land  or  that  relating  to 
sales  of  goods.^  But  if  the  agreement  to  rescind  was  paid  for 
with  anything  other  than  an  executory  promise,  or  if  anything 
was  done  in  accordance  with  the  agreement  which  could  operate 

.  ""Wald's  Pollock  on  Contracts   (3d  14  S.  W.  1029,  22  Am.  St.  Rep.  71). 

cd),  &34.  And    the    reasoning   seems   unanswer- 

'  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  able,  but  there  is  contrary  authority. 

58,  66;  Wulschner  v.  Ward,  115  Ind.  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58, 

219,   17   N.  E.  273.     An  e.^ception  to  C6.      See,   however,   Harvey  ■^.   Grab- 

this  rule  should,  perhaps,  be  made  in  ham,  5  A.  &  E.  Gl,  73 ;  Buel  v.  Mil- 

the  ease  of  contracts  relating  to  land,  ler,  4  N.  H.  196;  Mahon  v.  Leech,  11 

as  such  contracts  create  immediately  N.  Dak.  181,  90  N.  W.  807;  Wadge  v. 

an    equitable    interest    in    the    land.  Kittleaon,  12  N.  Dak.  452,  97  X,  W. 

Equitable    interests    are    within    the  856;  Wisner  v.  Field,  15  N.  Dak.  43, 

staitutes.     Topping.  Lomas,  16  C.  B.  106    N.    W.     38;     Boyce    r.    McCul- 

145;     Smith    v.    Burnham,    3    Sumn.  lough,  3  W.  &  S.  429,  39  Am.  Dec.  35; 

435;    Dougherty   v.    Catlett,    129    111.  Brownfield's    Ex.    v.    Brownfield,    151 

431,    21    N.    E.    932;    Bro^vne,    Stat-  Pa.    St.    565,    25   Atl.    92.      See   also- 

ute    of    Frauds,     §     229.      The    con-  Browne,  Statute  of  Frauds,  §  431  et 

tract   to   rescind  necessarily  involves  seq.',  which  makes   no  distinction  be- 

the  surrender  of  an  interest  in  land.  tween    contracts    for    an    interest    in 

Tliis    has   been    so   held.      Catlett   v.  land  and  other  contracts  within  the 

Dougherty,    21     111.    App.     116     (see  statute. 

Dougherty  v.   Catlett,   129  111.   431);  =  Wulschner  v.  Ward,  115  Ind.  219, 

Dial  V.   Crain,  10  Tex.  444,  454   (see  17  N.  E.  273. 
also  Huffman  v.  Mulkey,  78  Tex.  556, 
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as  an  accord  and  satisfaction,  the  original  agreement  doubtless 
would  be  effectually  discharged.* 

^  1-20.  Variation  of  contract  within  the  Statute  of  Frauds  — 
General  doctrine. —  ]More  difficult  questions  are  presented  when  the 
subsequent  oral  agreement  does  not  purport  totally  to  rescind 
but  only  to  vary  some  of  the  terms  of  an  original  bargain,  which 
was  within  the  Statute  of  Frauds  but  of  which  a  memorandum 
had  been  made.  It  seems  clear  on  principle  that  no  right  of 
action  can  lie  for  breach  of  the  second  agreement  or  of  the  first 
and  second  combined.  To  allow  such  a  right  would  be  to  enforce 
a  contract  within  the  statute  when  some  terms  at  least  of  the  con- 
tract were  oral.'*  On  the  other  hand,  if  the  terms  of  the  oral 
contract  have  been  performed,  such  performance  operates  as  a 
satisfaction  of  the  liability  on  the  original  contract.  The  Statute 
of  Frauds  does  not  apply  to  contracts  executed  either  by  delivery 
of  the  goods  or  by  payment,  so  that  when  the  oral  agreement  is 
performed  its  performance  has  the  effect  which  the  parties  agreed 
it  should  have.''  If  the  terms  of  the  oral  agreement  have  not  been 
performed,  the  original  contract  still  remains  in  force.  Though 
an  oral  agreement  to  rescind  without  more  would  be  effectual, 
where  the  rescission  is  to  be  effected  only  by  the  necessary  impli- 
cation contained  in  the  agreement  to  substitute  a  new  contract 
differing  is  some  of  its  terms  from  the  old  one,  there  can  be  no 

'Burns  r.  Fidelity  Real  Estate  Co.,  N.  E.  456;  Heisley  v.  Swanstrom,  40 

52  :\Iinn.  31,  36,  53  N.  W.  1017;  War-  Minn.   196,  41  N.  W.    1029;   Burns  v. 

xen  r.  Mayer  Mfg.  Co.,   161  Mo.  112,  Fidelity  Real  Estate  Co.,  52  Minn.  31, 

122,  61  S.  W.  644;  Long  V.  Hartwell,  53  N.  W.  1017;  Thompson  v.  Thomp- 

34  N.  J.  L.  116;  Miller  v.  Pierce,  104  son,  78  Minn.  379,  81  X.  W.  204,  543; 

N.   C.    389,    10   S.   E.   554;    Jones   v.  Rucker   ■;;.   Harrington,   52   Mo.   App. 

Booth,    38    Ohio    St.    405;    Phelps    v.  481;   Warren  v.  ilayer  Mfg.  Co.,  161 

Seely,  22  Gratt.  573;  Jordan  v.  Katz,  Mo.  112,  61  S.  W.  644;  Dana  v.  Han- 

89  Va,  628,  630,  16  S.  E.  866.  cock,  30  Vt.  616. 

'Stead  V.  Dawber,   10  A.  &  E.  57  'Moore  r.    Campbell,    10   Ex.   323; 

(overruling  Cuff  -o.  Penn,  1  M.  &  S.  Leather  Cloth  Co.  v.  Hieronimus,  L. 

21);    Marshall  v.  Lynn,   6   U.   &,  W.  R.  10  Q.  B.   140;   Swain   v.  Seamens, 

109;    Noble    v.    Ward,    L.    R.    1    Ex.  9   Wall.  254,    19  L.  ed.   554;   Long  v. 

117;   Carpenter  v.  Galloway,  73  Ind.  Hartwell,  34  X.  J.  L.  116,  127;  Jack- 

418;  Bradley  v.  Harter,  156  Ind.  499,  son  v.  Liteh,  62  Pa.  St.  451;  Ladd  v. 

60   X.  E.    139;    Cummings   r.   Arnold,  King,   1   R.   I.   224,   231,   51   Am.  Dec. 

3  INtetc.  486,  491,   37   Am.  Dec.   155;  624.     Compare  Dana  v.  Hancock,  30 

King  V.  Faist,  161  Mass.  449,  456,  37  Vt.  016. 
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rescission  if  the  agreement  for  substitution  is  invalid."  Even 
if  one  party  oif(.'rs  to  perform  his  promise  under  the  new  agree- 
ment, the  other  party  may,  according  to  the  better  view,  still 
insist  on  the  original  contract,  and  refuse  to  accept  the  sub- 
stituted performance  to  which  he  had  orally  agreed.^ 

§  121.  Variation  of  contracts  within  the  statute  —  Massachusetts 
doctrine. —  In  an  early  case,*  however,  the  Supreme  Court  of 
Massachusetts  adopted  a  distinction  that  was  suggested  by  Lord 
Ellenborough  in  Cuff  v.  Penn,®  between  the  contract  and  its  per- 
formance. ''  The  statute,"  Wilde,  J.,  says,  ''  requires  a  memo- 
randum of  the  bargain  to  be  in  writing,  that  it  may  be  made 
certain ;  but  it  does  not  undertake  to  regulate  its  performance." 
The  court  then  proceeds  to  argue  that  as  a  substituted  perform- 
ance would  operate  as  a  satisfaction  of  the  original  contract,  and 
tender  is  equivalent  to  performance,  the  plaintiff  could  sue  on 
the  original  contract  and  prove  in  support  of  it  an  offer  to  per- 
form with  the  alterations  later  agreed  upon.  But  the  sounder 
view  even  in  the  case  of  a  binding  contract  of  accord,  is  that 
tender  is  not  equivalent  to  performance,  and  there  is  no  satisfac- 
tion even  if  the  tender  is  wrongfully  refused.'"*  However  this 
may  be,  a  tender  where  there  is  no  obligation  to  accept  it  cannot 
possibly  have  the  effect  of  performance.  The  learned  author  of 
the  leading  text-book  on  the  subject^^  gives  his  approval  to  the 
decision,  but  the  current  of  authority  seems  strongly  against  it. 

§  122.  Amount  of  variation. —  No  distinction  is  taken  in  the 

"I^oWe  V.  Ward,  L.  E.  2  Ex.   135;  24  N.  E.  703.     See  also  Dana  v.  Hau- 

Hasbrouck  -u.  Tappen,  15  Johns.  200;  cock,  30  Vt.  61C. 

Barton  r.  Gray,  57  Mich.  622,  632,  24  »  Cumminga  u.  Arnold,  3  Mete.  486, 

N.  W.  638.  37  Am.  Dec.  155. 

'  Stowell  V.  Robinson,  3  Bing.  N.  C.  °  1  JF.  &  S.  21.    The  suggestion  was 

928;  Noble  v.  Ward,  L.  E.  2  Ex.  135;  repudiated  in  Stead  v.  Dawber,  10  A. 

Plevins   u.  Downing,  1  C.  P.  D.  220;  &  E.  57,  and  Marshall  v.  Lynn,  6  M. 

Swain  v.  Seamens,  9  Wall.  254,  271,  &  W.   109,  and  is  wholly  discredited 

19   L.    cd.    554;    Lawyer  v.  Post,    109  in  England. 

ITed.  Rep.  512,  47  C.  C.  A.  491;  Brad-  ">  Wald's  Pollock  on  Contracts   (3d 

ley  V.  Harter,  150  Ind.  499,  60  N.  E.  ed.),  832. 

139;  Walter  v.  Victor  G.  Bloede  Co.,  "Browne,  Statute  of  Frauds,  §  424. 

94   JId.    80,   50   Atl.   433;    Rucl<er  v.  See    also    .Smith   v.    Loomis,    74    Me. 

Harrington,  52  Mo.  App.  481 ;  Warren  503;    Lee    i'.    Hawks,    68    Miss.    669, 

V.  Mayer  Mfg.  Co.,  161  Mo.  112,  61  S.  9    So.     828.      Compare    Wiessner    v. 

W.  644;  Clark  v.  Fey,  121  N.  Y.  470,  Ayer,  176  Mass.  425,  57  N.  E.  672. 
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oases  between  large  changes  from  the  original  agreement  and 
slight  ones,  such  as  the  extension  for  a  brief  pe'riod  of  the  time 
for  perffirmance.  The  validity  of  suoh  a  distinction  has  been 
explicitly  denied. ^^  "  Every  part  of  the  contract  in  regard  to 
which  the  parties  are  stipulating  must  be  taken  to  be  material."  ^^ 

§  123.  Part  perfarmance  of  varied  agreement. —  Though  an  at- 
tempted oral  modification  of  a  contract  within  the  statute  is 
wholly  ineifectual  to  accomplish  the  intent  of  the  parties,  yet  the 
actiud  forbearance  by  one  party  at  the  request  of  the  other  to 
enforce  a  contract  at  the  time  when  performance  was  due  may 
produce  important  legal  consequences.  In  Ogle  v.  Vane,"**  it  was 
held  that  the  plaintiff  who  had  contracted  to  buy  iron  from  the 
defendant  in  July,  and  who,  after  waiting  at  the  defendant's  re-- 
quest  till  the  following  February,  then  bought  in  the  market, 
could  charge  the  defendant  for  damages  based  on  the  price  in 
rebruary,  though  the  price  was  higher  then  than  in  July.  The 
court  rflied  to  some  extent  on  the  fact  that  though  there  was 
forbearance  at  the  defendant's  request  there  was  no  agreement  to 
forbear,  but  it  seems  an  agreement  would  have  made  no  difference, 
for  the  agreement  would  neither  have  rescinded  the  original  con- 
tract nor  have  had  any  effect  itself  except  in  so  far  as  it  was 
performed.-'^ 

§  124.  Hickman  v.  Haynes. —  In  Hickman  v.  Haynes^"  the 
plaintiff  had  agi-eed  to  sell  and  the  defendant  to  buy  iron  in  the 
future.  The  defendant  had  requested,  before  the  time  for  per- 
formance, an  enlargement  of  the  time  for  taking  delivery.  This 
was  granted,  but  the  defendant  ulrimately  refused  altogether  to 
take  the  iron.  In  an  action  on  the  contract  the  defendant  set 
up  that  the  plaintiff  was  not  himself  ready  and  willing  to  per- 
form the  contract  at  the  time  when  performance  was  due  accord- 
ing to  the  written  memorandum.  The  court  held  that  though 
before  that  time  "  either  party  could  have  changed  his  mind  and 

'=  Gosa  V.  Lord  Xugent,  5  B.  &  Ad.  ''  Smiloy    r.    Barker,   S.3    Fed.   Eep. 

67;    Harvey   v.   Orabliam.   5   A.   &   E.  684,  55  U.  S,  App.  125,  2S  C.  C.  A.  9; 

74;   ivrarslial  r.  Lynn,  6  M.  <&,W.  116.  Barton  r.  Gray,  57  Mich.  02-2,  636,  24 

"  Per  Parke,  B.,  ]\Iar,shall  i:  Lynn,  X.  W.  6.38.     Pee  Ilasbrouck  v.  Tappen, 

6  M.  &  W.  116,  117.  15  Johns.  200.     Compare  SandersonlJ. 

"  L.  R.  2  Q.  B.  275,  L.  R.  3  Q.  B.  Graves,  L.  R.  10  Ex.  234. 

272.  «  L.  R.  10  C.  P.  598. 


FoKJrALITIES    Ol'    THE    OoNTBACT.  153 

required  the  other  to  perform  the  contract  according  to  its  orig- 
inal terms,"  "  yet  after  having  induced  the  plaintiff  to  withhold 
delivery  the  defendant  could  not  thereafter  insist  that  prompt 
delivery  was  a  condition  precedent  to  a  right  of  action.  In  this 
case,  as  in  the  preceding,  the  court  said  there  was  no  agreement 
to  forbear,  but  merely  a  voluntary  forbearance,  but  here  also  it 
is  hard  to  see  that  a  mutual  agreement,  which  was  unenforcible, 
woiild  have  altered  the  decision.^® 

§  125.  Performance  of  part  of  contract  within  the  statute. —  If 
so  much  of  a  contract  as  is  within  the  Statute  of  Frauds  is  fully 
performed,  other  obligations  or  liabilities  on  the  contract  may 
obviously  be  discharged  or  modified  in  any  way  that  contracts 
not  within  the  statute  may  be.  Thus  in  Wegley  v.  Jeffers,"  there 
was  a  contract  for  the  sale  of  land  and  the  land  was  actually 
conveyed.  After  the  convej'ance  an  agreement  was  made  by  the 
vendee  for  valuable  consideration  to  waive  certain  conditions  prec- 
edent to  his  obligation  to  pay  the  price.  It  was  held  this  agree- 
ment though  oral  was  binding. 

§  12.6.  Conflict  of  laws. —  The  fact  that  a  large  number  of 
States  have  no  prpvision  corresponding  to  the  seventeenth  section 
of  the  English  Statute  of  Frauds  makes  it  peculiarly  easy  for  ques- 
tions to  arise  in  the  sale  of  goods  involving  the  conflict  of  laws.  It 
was  decided  in  England  in  the  often-cited  case  of  Leroux  v. 
BrowiT,^"  that  an  oral  contract  not  to  be  perfoi-med  within  a  year, 
which  was  made  in  France,  and  not  required  to  be  in  writing  by 
the  law  of  that  country,  could  not  be  enforced  in  England.  The 
court  took  a  distinction  between  the  wording  of  the  fourth  section  of 
the  English  statute  which  was  the  section  involved  and  the  wording 
of  the  seventeenth  section.  The  fourth  section  provides  that  "  no 
action  shall  be  brought"  unless  there  is  a  writing.  The  seventeenth 
section  provides  that  no  contract  which  does  not  satisfy  the  statute 
"  shall  be  allowed  to  be  good."     The  words  of  the  fourth  section, 

"  Qucere  if  the  change  of  mind  was  684,  55  U.  S.  App.  125,  28  C.  C.  A.  9 ; 

so  near  tlie  time  for  performance  as  Barton  r.  Gray,  57  Mich.  622,  636,  24 

to  make  performance  extremely  diffi-  N.   W.    638.      But   see    Sandersoa   v, 

cult  for  the  other  party.     See  Tyers  Graves,  L.  R.  10  Ex.  234. 

r.    Eosedale    Co.,   L.    R.    8    Ex.    305,  "  28  Ohio  St.  90. 

L.  R.  10  Ex.  195.  ">  12  C.  B.  801. 

"  Smiley   v.    Barker,    83    Fed.   Rep. 
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the  court  held,  indicated  that  the  statute  related  to  the  remedy,  and, 
therefore,  the  plaintiff  could  not  maintain  his  action.  There  are 
dicta  in  the  case  that  the  seventeenth  section  relates  to  the  sub- 
stance of  the  contract,  not  to  the  remedy,  and  that,  therefore,  in 
sales  of  personal  property  the  statute  where  the  contract  was  made 
would  be  the  one  which  governed.  In  this  country  in  contracts  for 
the  sale  of  goods,  these  dicta  have  been  foUowed.^^  In  view  of  the 
rule  generally  recognized  that  the  Stacute  of  Frauds  establishes 
a  rule  of  procedure  or  of  evidence  and  that  a  failure  to  comply 
with  its  provisions  makes  a  contract  unenforcible  only,^^  it  is 
di£6cult  to  see  how  it  can  fairly  be  said  that  the  satisfaction  of 
the  statute  relates  to  the  substance  of  the  contract  rather  than  to 
the  remedy  upon  it.  The  distinction  suggested  by  the  English 
court  between  the  words  "  no  action  shall  be  brought  "  and  "  no 
contract  shall  be  allowed  to  be  good,"  has  not  been  generally 
adopted  in  other  cases  than  those  involving  the  conflict  of  laws, 
and  the  distinction  seems  an  undesirable  refinement.  In  this 
country  where  the  precise  words  of  both  sections  have  frequently 
been  changed  and  the  change  has  not  been  regarded  as  changing 
the  meaning  of  the  English  prototype,  the  distinction  is  not  only 
oversubtle  but  is  unimportant.  It  must  be  admitted,  however, 
that  though  these  decisions  on  the  conflict  of  laws  as  applied  to 
sales  of  goods  within  the  Statute  of  Frauds  are  difficult  to  justify 
in  theory,  they  produce  a  satisfactory  result.  Parties  to  \  con- 
tract or  sale  naturally  observe  the  formalities  requisite  to  make 
an  enforcible  contract  in  the  place  where  they  are  contracting. 
They  may  fairly  be  held  to  that  standard  of  care ;  and  on  the 
other  hand  to  deprive  the  plaintiff  of  a  remedy  if  the  defendant 
moves  from  a  State  where  no  Statute  of  Frauds  was  in  force,  and 
where  the  bargain  was  made,  to  a  State  where  a  Statute  of  Frauds 
is  in  force,  is  undeniably  a  practical  injustice. 

"Allen  V.  Schuchardt,  1  Fed.   Cas.  p.  Lewis,  26  U.  C.  Q.  B.  618.    A  mim- 

No.   236;   Low  v.  Andrews,   1    Story,  ber  of  decisions  upon   other  sections 

38;    Kling    r.    Fries,    33   ilicli.    275;  of    the   statute    are    collected '  in    19 

Houghtaling   r.   Ball,   19  Mo.    84,  59  L.  R.  A.  792,  note,  64  L.  E.  A.  119, 

Am.  Dec.  331,  20  Mo.  563;  Dacosta  r.  note. 
Davis,  4  Zab.  310;  Hunt  r,  Jones,  12  "See  supra,  §§  71,  72. 

R.   I.  265,   34  Am.   Rep.   635;    Green 
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§  127.  Future  goods  —  Provisions  of  the  Sales  Act. — 

Sec.  5.  EXISTING  AND  FUTURE  GOODS.—  (1.) 
The  goods  which  form  the  subject  cf  a  contract  to  sell  may  be 
either  existing  goods,  owned  or  possessed  by  the  seller,  or  goods  to 
be  manufactured  or  acquired  by  the  seller  after  the  making  of  the 
contract  to  sell,  in  this  act  called  "  future  goods." 

(2.)  There  may  be  a  contract  to  sell  goods,  the  acquisition  of 
which  by  the  seller  depends  upon  a  contingency  which  may  or  may 
not  happen. 

(3.)  Where  the  parties  purport  to  effect  a  present  sale  of  future 
goods,  the  agreement  operates  as  a  contract  to  sell  the  goods. ^ 

§  128.  Contract  to  sell  future  goods. —  There  is  no  doubt  of 
the  possibility  at  common  law  of  contracting  to  sell  goods  which 
the  seller  does  not  own  at  the  time.  Contracts  by  a  manufacturer 
for  the  sale  of  his  future  product  form  a  typical  instance.  Con- 
tracts to  sell  goods,  especially  stocks  and  staple  commodities  like 
grain  and  cotton,  which  the  seller  does  not  own  at  the  time  have, 
however,  been  made  the  means  of  speculations  depending  so 
greatly  on  chance  that  they  have  sometimes  been  classed  as 
gambling  transactions  and  treated  as  contrary  to  public  policy. 
The  limits  both  statutory  and  at  common  law  of  the  rules  of 
public  policy  governing  this  question  will  be  hereafter  considered.' 
It  is  enovigh  to  say  in  this  connection  that  the  common  law  never 
forbids  any  contract  to  sell  merely  because  the  seller  does  not 
own  the  goods  which  are  the  subject  of  the  bargain,^  and  that 
statutes,  even  tboiicii  purporting  to  have  an  effect  as  wide  as  this 

'This  follows  section  5  of  the  "Watts  r.  Friend,  10  B.  &  C.  446 
English  Sale  of  Goods  Act  in  mean-  (crop  not  yet  sown)  :  Hibblewhite  i'. 
infr.  and  the  only  change  in  language  M'Morine,  5  'M.  &  W.  462  (goods 
is  in  the  use  in(l)oi  the  words  "con-  which  seller  can  only  acquire  by  pur- 
tract  to  sf'll "  twice  instead  of  ''con-  chase)  ;  Mortimer  v.  ileCallan,  6 
tract  of  sale:''  tlie  use  of  the  same  5f.  &  W.  58  (stock  not  owned  by 
words  in  (2)  instead  of  "contract  seller);  Ajello  r.  Worsley,  [isnsi  1 
for  the  sale  of"  and  the  snbstitution  Ch.  274  (piano  of  a  rival  maker  not 
in  (3)  of  "where  the  parties  pur-  vet  purchased).  Many  American 
port  "  for  "  wliere  liy  a  contract  of  cases  involving  such  contracts  are 
sale  the  seller  purports."  cited,  infra,  §  135. 

-  Ivfra,  §  664. 
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(as  occasionally  kappens),  have  been  construed,  in  view  of  the 
mischief  at  which  they  were  aimed,  to  have  a  narrower  con- 
struction.* 

§  129.  The  acquisition  of  the  goods  by  the  seller  may  depend 
upon  a  contingency. — What  has  been  said  in  the  preceding  section 
is  applicable  also  to  the  provisions  of  subsection  2.  As  parties 
to  a  contract  may  make  what  promises  they  choose  so  long  as 
they  are  not  illegal,  so  they  may  malve  these  promises  subject  to 
any  conditions  which  they  choose  which  are  not  illegal;  and 
making  the  contract  conditional  upon  the  acquisition  of  the  goods 
is  not,  without  more,  illegal.  A  typical  instance  of  such  con- 
tracts as  are  referred  to  in  the  subsection  in  question  may  be 
found  in  "  sales  to  arrive."  The  words  "  to  arrive  "  in  such  bar- 
gains have  been  construed  to  mean,  in  effect,  "  if  they  shall  ar- 
rive,'' not,  "which  I  agree  shall  arrive."^  The  promise  of  each 
party  is,  therefore,  subject  to  the  same  condition,  the  arrival  of 
the  goods.® 

§  130.  Sale  of  future  goods. —  It  is  obvious  in  the  nature  of  the 
case  that  it  is  impossible  for  a  seller  to  transfer  title  to  goods  of 
which  he  has  neither  ownership  nor  possession  at  the  time  of  the 
sale.  As  he  has  no  title  he  can  give  none.^  There  are,  however, 
some  cases  where  an  attempt  by  a  seller  to  sell  goods,  which  he  did 
not  at  the  time  own  but  which  he  afterward  acquired,  has  been 
thought  to  have  a  wider  effect  than  a  mere  contract  to  sell.  These 
cases  may  be  classified  under  the  heads  of  estoppel;  sale  of  an 
expectation,   sale  of  property  in  the  potential  possession  of  the 

*  See  infra,  §  664.  tied   that   a   person   cannot  by   deed, 

"Johnson  r.  McDonald,  9  M.  &  W.  however   solemn,   assume  that   which 

600;    Neldon   v.    Smith,   36   N.   J.   L.  is  not  in  him.     In  other  words,  that 

148;  Abe  Stein  Co.  v.  Robertson,  167  there  cannot  be   a  prophetic  convey- 

N.  Y.   101,  60  y.  E.  329;   Rogers  v.  anee.''     Belding  v.   Read,   3   H.   &  C. 

Woodruff,   23   Ohio   St.   632,    13   Am.  955,  961,  per  Pollock,  C.  B.  Lunn  r. 

Rep.  276.     See  also  Hale  v.  Rawson,  Thornton,   1   C.  B.  379:      "The  com- 

27  L.  J.  C.  P.  189.  mon-law   maxim    is    conclusive   upon 

"See  further  as  to  sales  to  arrive,  the  point,  nemo  dat  quod  non  hahet." 

I  188_  Emerson   v.   European,   etc.,  Ry.   Co., 

'"It  is  a  common  learning  in  the  67   5Ie.    387,   24   Am.   Rep.    39.     See 

law    that    a    man    cannot    grant    or  also   Skipper  v.   Stokes,  42  Ala.  255, 

charge    that    which    he    hath    not."  94   Am.   Dee.   646,   and,   further,   the 

Perkins'  Profitable  Book,  Tit.  Grant,  American  cases  cited  in  the  following 

§   65.     "  The  law  has  long  been  set-  notes. 
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seller,  and  equitable  property  rights  acquired  by  contracts  to  sell 
future  goods.     These  may  be  treated  in  order. 

§  131.  Estoppel. —  If  a  seller  purpoits  to  make  a  present  sale 
of  goods  which  he  does  not  own,  and  the  buyer  is  ignorant  of 
the  seller's  lack  of  title,  the  seller  will  be  estopped  in  any  contest 
with  the  buyer  to  deny  that  he  himself  had  title  when  he  pur- 
ported to  make  a  sale.  By  assuming  to  sell  the  goods,  the  seller 
represents  that  he  is  the  owner  of  them.  The  buyer  by  buying 
them  indicates  his  reliance  on  the  seller's  representations,  and 
suffers  damage  by  such  reliance.  If  the  seller  never  acquires  the 
goods,  this  estoppel  clearly  can  have  no  effect  upon  the  title. 
But  if  the  seller  actually  acquires  the  goods  after  he  has  pur- 
ported to  sell  them,  it  is  said  that  title  to  the  goods  passes  by 
estoppel,  thereby  giving  the  buyi_-r  a  property  right.*  Cases  arise 
more  commonly  upon  this  point  in  regard  to  real  estate,^  but  since 
it  is  now  recognized  that  in  a  sale  of  personal  property  a  war- 
ranty of  title  is  implied,^°  the  principle  does  not  seem  to  differ 
whether  the  property  in  question  is  realty  or  personalty.  Though 
it  is  generally  said  that  the  title  passes  by  estoppel,  it  seems  on 
principle  that  the  exact  statement  is  rather  that  the  seller  is 
estopped  to  deny  that  title  has  passed.  Therefore,  in  any 
contest  as  to  the  ownership  of  the  goods  with  him,  or  with  those 
who  stand  in  his  place,  the  buyer  will  prevail.''''  If,  however, 
after  the  b^ysr  has  acquired  title  and  while  he  has  possession  of 
the  goods  he  sells  and  delivers  them  to  a  purchaser  for  value  'U'ho 
has   no  notice   of  the  previous   sale,   the   later  purchaser   should 

'Littlefield  v.  Perry,  21  'Wall.  205,  Atl.  970.     The  contrary  suggestion  in 

22  L.  ed.   577;    The   Idaho,   93   U.'  S.  Bryans  r.  Nix,  4  il.  &  \V.  775,  794,  it 

575,  23  L.  ed.  978 ;  Gottfried  v.  Jlil-  should  be  noticed,  v;aa  made  before  it 

ler,    104   U.    S.    521,   26   L.   ed.   831;  was    settled    that   a   seller    impliedly 


Curran  v.  Burdsall,  20  Fed  Rep.  835 ;  warranted    his    title    to    the 

E,nwlpv  i)_Bifrel9W,   12  Pick.  307,  1?,  See   Jlorley    v.    Attenborough,   3   Ex. 

Am:  Dee.  607 ;  Clark  v.  Slaughter,  34  500. 

Miss.   65;    Hickman   c.    Dill,   39   Mo.  'See   Bigelow,  Estoppel    (4th  ed.), 

App.    246;    Gardiner    r.    Suydam,    7  377  et  seq. 

N.  Y.  357,  363 ;   Frazer  v.  Hilliard,  2  ^"  See  infra,  §  218. 

Stroh.   309 ;    Sherman  v.   Transporta-  "  If  for  any  reason  there  is  no  im- 

tion  Co.,  31  Vt.  162.     See  also  Kane  plied  warranty  of  title  there  will  be 

V.   Loder,  56   N,   J.  Eq,  208,   38   Atl.  no   estoppel.     Scranton   v.   Clark,   39 

966;  Harvey  v.  Harvey,  13  R.  I.  598;  N.  Y.  220,  100  Am.  Dec.  430. 

Coolidge    V.    Ayers,    76    Vt,    405,    57 
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be  protected,  for  the  seller  actually  had  the  title  to  the  goods,  and 
though  he,  on  account  of  an  equitable  rule  binding  him  per- 
sonally, cannot  assert  this  title,  the  purchaser  for  value,  not  being 
subject  to  the  equity,  may  do  so.  The  decisions  in  regard  to  real 
estate  upon  this  point  are  in  great  conflict.''"  The.  weight  of  au- 
thority seems  to  be,  however  hard  it  may  be  to  explain  the  result 
in  theory,  that  a  title  good  against  all  the  world  actually  passes 
to  the  buyer  upon  the  acquisition  of  title  by  the  seller.  While 
the  difference  between  transferring  a  real  title  to  the  buyer  and 
merely  estopping  the  seller  to  deny  that  the  buyer  has  title  has 
not  been  much  discussed  in  the  cases  on  personal  property,  some 
of  the  decisions  seem  to  involve  the  question  and  to  decide  in 
accordance  with  the  weight  of  authority  in  the  cases  relating  to 
land  that  a  title  good  against  third  persons  passes. ^^  There  are 
other  cases  where  the  buyer  may  get  title  by  the  estoppel  of  the 
owner  of  goods.  Thus  far  the  estoppel  of  the  seller  only  has 
been  considered,  but  sometimes  an  owner  of  goods  intrusts  an- 
other with  such  appearance  of  title  that  not  only  will  the  person 
intrusted  be  estopped  to  assert  a  title  against  one  to  whom  he  has 
sold  the  goods,  but  the  person  intrusting  will  also  be  estopped. 
Such  cases  are  considered  in  a  subsequent  chapter.^* 

§  132.  Sale  of  an  expectation. —  There  has  been  considerable 
dieusssion  in  the  civil  law  in  regard  to  the  sale  of  an  expecta- 
tion. The  rule  of  the  civil  law  has  been  thus  summarized: 
"  When  what  is  bought  is  a  thing  which  does  not  as  yet  exist,  and 
which  may  never  exist  at  all,  or  the  quantity  or  value  of  which 
is  so  indeterminate  that  it  may,  as  we  say,  come  to  nothing,  the 
transaction  is  called  emptio  spei.  If  the  intention  of  the  parties 
is  that  the  purchase  money  shall  be  paid  in  any  case,  whether  the 
hoped-for  equivalent  comes  to  anything  or  not,  it  is  commonly 
termed,  for  the  sake  of  distinction,  emptio  spei  simplicis:  if  it 
is  that  it  shall  not  be  paid  in  proportion  to  what  the  purchaser 
actually  gets,  it  is  termed  emptio  rei  speratce.  The  first  is  pre- 
sumed to  be  intended  in  such  cases  as  where  one  agrees  to  buy 

"  Rawle,  Covenants,   §  256  et  seq. ;  "  The  Idaho,  93  U.  S.  575,  23  L.  ed. 

Bigelow,  Estoppel  (4th  ed.),  420  et  978;  Rowley  u.  Bigelow,  12  Pick.  307, 
3eq.;  11  Am.  &  Eng.  Encyc.  of  Law  23  Am.  Dec.  607;  Frazer  v.  Hilliard, 
(2d  ed.),  417  et  seq.  2  Strob.  309. 

"  Chapter  X,  infra,  §  310  et  seq. 
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the  fish  that  shall  be  caught  in  such  or  such  -a  net  or  nets,  the 
game  that  shall  be  killed  in  such  or  such  a  battue,  the  minerals 
that  shall  be  extracted  from  such  or  such  a  mine  to  be  opened. 
The  second,  which  is  in  fact  the  purchase  of  a  future  thing  con- 
ditionally on  its  coming  into  existence,  is  presumed  to  be  intended 
\vhen  one  buys  a  thing  which  may  reasonably  be  expected  to  come 
into  existence  in  the  ordinary  course  of  nature :  e.  g.,  the  offspring 
of  a  slave  woman  now  actually  with  child,  the  lambs  to  be  born 
in  the  following  spring  on  a  particular  sheep  run,  or  next  season's 
yield  from  a  certain  farm,  garden,  or  vineyard.  In  such  a  case 
the  quality  of  the  produce  has  no  effect  upon  the  amount  of  the 
purchase  money,  which,  as  it  cannot  be  increased  because  the 
quality  is  better,  similarly  cannot  be  diminished  because  it  is 
worse  in  fact  than  was  expected.  The  presumption,  however,  in 
favor  of  either  construction  can  be  rebutted  by  evidence  of  a  con- 
trary intention.  For  instance,  if  one  were  to  agree  to  biiy  for  a 
fixed  sum  the  whole  of  next  year's  vintage  on  a  particular  vine- 
yard, this  would  be  an  emptio  spci;  but  if  the  agreement  were  for 
ten  casks  of  the  wine  which  so  and  so  should  make  next  year  from 
his  vineyard,  it  would  be  an  emptio  rei  speratcB,  and  if  only  five 
casks  Avere  made,  or  none  at  all,  the  purchaser  would  have  to  pay 
only  for  five  or  none ;  while  conversely  the  vendor  would  not  be 
liable  to  deliver  more  than  was  made  in  fact,  though  he  might 
have  agreed  to  sell  more."  ^^  In  one  case  it  was  said  by  Martin, 
B.  "  a  man  may  buy  the  chance  of  obtaining  the  goods,"  ^^  and  in 
an  Alabama  casc,-'^  Saffold,  J.,  said:  "The  fisherman  may  sell 
the  next  cast  of  his  net."  ISTeither  case,  however,  involved  the 
qiiestion,  and  probably  by  "  buy  "  and  "  sell  "  the  judges  meant 
no  more  than  contract  to  buy  and  sell.  There  seem  to  be  but 
two  rights  in  our  law  which  the  buyer  can  acquire  by  a  bargain 
for  goods  which  the  seller  may  thereafter  acquire,  and  neither 
of  these  rights  is  a  property  right  in  the  strict  sense  of  the  term. 
The  seller  may  grant  the  buyer  a  power  to  take  the  goods  when 
they  come  into  existence  so  that  they  never  eome  into  the  posses- 

"  Moyle,    Contract    of    Sale    in   the  "  Buddie  v.  Green,  27  L.  J.  Ex.  33, 

Civil  Law,  30.     In  our  law  this  sort  34. 

of  question  has  been  very  little  dis-  "  Jones    v.    Webster,    48    Ala.    109, 

cussed,  112. 
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sion  of  the  seller.     Thus  if  the  ^seller  wished  to  sell  the  animals 

'that  he  might  catch  in  'his  traps,  or  the  legacy  -which  he  might 

receive  from  an  imole 'when 'the  latter  died, 'he  could  give  a  power 

lauthorizing  the  buyer  to  talie  the  animals,  or. receive  the  legacy, 

iand  when  the  buyer  exercised  •  the  power  he '  would  immediately 

:  became  the  owner  of  the  property,  festead  of  giving  such  a  power 

:the  :  seller  might  contract  to  transfer  the  -goods  to  "the  buyer  as 

soon  .as  he,  the  seller,  received  them.     That  is,  :he  might  make 

-a  contract  to  sell.     But  the  mere  ^acquisition  of  the 'goods 'by 'the 

seller  does  mot,  it  seems,  in  our  law  operate  as  a  transfer  of  title 

to  the  buyer  even  though  the  parties  intend  that  it  shall  do  so.^* 

§  133.  i'oteatial rpossessicm. — '^GrEneraLruIe. —  In  an  early  case^* 

it"  was  ;held  that  in  certain  caeesa  seller  might  transfer  title  to 

.:goods  which  he  did  not  then  own.     The  case  related  to  a -future 

crop  of  corn  land  it  was  held  that  -a  buyer  of  the  corn  from  a 

lessee  of  the  land  had  a  better  title  than  the  reversionary  owner 

of  the  lease,- though. at  the  time  of  the  litigation  the  lessee's  estate 

-bad  ended.     The  court  said:  "And  though 'the  lessor  had  it  not 

.^actuallyin  him,:.nor  certain,  yet  he  had  it  potentially;' for  the  land 

is   the  motier  '.and   root   of   all   fruits.      Therefore  he   that  ■  hath 

it  .may. grant   all -fruits  that  ■  may  arise  upon   it -after,   and  the 

property  shall  pass  as  soon  as  the  fruits  are  extant,  as  21  Hen.  VI. 

A  parson  may  .grant  all  the  tithewool  that  he  shall. have  in  such 

a  year,  yet  .perhaps  he  shall  have  none;  but  .a  man  cannot. grant 

uall  the  wool  that   shall  grow  upon  his  -  sheep  that  'he   shall  buy 

"  Robinson  r.  Macdonnell,  5  M.  &  S.  i 'eannot  be  '  given  ■  mocli   weight   as    a 

228;  Lo-w-  r.  Pew,  108  Mass. -347,  11  contrary  autliority.     The  whole  doc- 

Am.   ,Eep.    357.      In    the    latter   case  trine    that    futnre    goods    cannot    be 

fishermen  purported -to  "sell,  assign,  sold,    and   that   a  imo'rtgage    of    such 

'and  set  ov«r,  .all  halibut  wliichi:may  .[goods  is   at  : most  binding 'in -equity, 

.be   eaught  -by   the  imaster   and -crew  fineeessarily  proeeeds-upon  the -assump- 

-  of  thesehooner   'Florence  l?eed ' 'on  'tinn   of   the  'principle   stated   in'the 

■the  voyage   upon  which --she  is. about  text.     See  further,  .SMpra,   §  6;   infra, 

■  to. proceed."     -^'hile  the  .schooner -was  §  -274;    Benjamin,    Sales    fSth   ed.), 

^■upon    her   -voyage   the    fishermen    be-  127. 

.came -bankrupt,  I  and  -it:  was  held"  that  "Grantham  r.  Hawley,  [1616]  Hob. 

their    .assignees    in    banlcrup-tcy  Jhad  132.     Though  Grantham  v.'Hawley  is 

: title  to  the. fish  that  had  been  caught,  the    leading    case,    the   idoictrine    -is 

as  against. the.'buyer.     The  uncDnsid-  nearly  .200' years  older.     Y.  -B.  21'"H. 

■ered. dictum,'  quoted' in  the  text  from  VI,  43,  stated ;in' Benjamin  l^Sth'-Eng. 

Jones   V.  .-iWebster,  148  .:Ala.   109, .  112,  -  ed. ) ,  130. 
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hereafter;  for  there  he  hath  it  neither  actually  nor  potentially." 
The  doctrine  of  this  case  has  often  been  repeated,  but  the  illustra- 
tions given  have  always  been  confined  to  crops  and  the  young  of 
animals.  It  may  be  assumed  that  the  doctrine  would  not  now  be 
extended  beyond  these  cases.  Its  precise  limits  even  in  these  cases 
are  not  very  clear.  It  is  obvious,  in  the  nature  of  the  case,  title 
cannot  pass  when  the  bargain  is  made,  but  it  would  be  possible  to 
say  that  title  passed  as  soon  as  the  goods  came  into  existence,  and, 
as  shown  by  the  preceding  section,  this  would  be  an  extension 
beyond  the  general  rule  of  the  common  law  as  to  future  goods. 
The  rule,  however,  seems  to  have  a  wider  meaning  than  this  when 
carried  to  its  full  extent.  It  seems  to  be  assumed  that  title  passes 
as  of  date  of  the  bargain.  Accurately  expressed,  this  means  that 
when  the  goods  come  into  existence,  title  to  them  passes  free  from 
any  defects  of  title  due  to  rights  which  have  accrued  since  the 
time  of  the  original  bargain.^" 

§  134.  Potential  possession  —  Modern  Eng^lish  law. —  The  doc- 
trine of  potential  possession  has  not  been  much  applied  in  Eng- 
land. It  was,  however,  applied  in  one  modern  case  in  which  Gran- 
tham V.  Hawley^-'  was  cited  and  followed. ^^  This  case  escaped  the 
attention  of  the  draughtsman  of  the  English  Sale  of  Goods  Act,^* 

™  Thus  in  Grantham  v.  Knn  ley.  Indeed,  Langton  r.  Higgins,  28  L.  J. 
Hob.  132,  at  the  time  when  the  corn  Ex.  252,  closely  looked  at,  seems  to 
had  actually  been  grown,  the  seller  negative  it."  Chalmers,  Sale  of 
no  longer  had  title  to  the  land,  and  (roods  Act  (5th  ed.),  19.  Langton  r. 
it  would  have  been  impossible  for  him  Higgins  is  not  in  conflict  with  the 
to  transfer  title  to  the  corn  at  that  case  of  Fetch  p.  Tutin,  15  JI.  &  W. 
time.  110,  or  with  the  doctrine  of  potential 
"'Hob.  132.  possession  generally.  It  was  not  the 
^  Fetch  t\  Tutin,  15  M.  &  W.  110.  case  of  the  sale  of  a  future  crop,  as 
In  this  case  a  mortgagee  of  a  crop  such,  but  a,  sale  of  the  oil  of  pepper- 
not  then  planted  was  preferred  to  a  mint  to  be  manufactured  from  tlie 
creditor  who  levied  upon  the  crop  crop.  The  seller  was  to  prepare  and 
when  it  had  been  grown  as  the  prop-  bottle  the  oil  which  he  derived  from 
erty  of  the  mortgagor.  The  doctrine  the  crop.  The  doctrine  of  potential 
was  also  referred  to  in  Lunn  r.  Thorn-  possession  has  not  been  applied  to  a 
ton,  1  C.  B.  379.  bargain    of    this    sort.      It    is    true 


^ "  There  is  no  rational  distinction  that    in     Story,     Sales,     §     185,    the 

between  one  class  of  future  goods  and  author  states  as  an  illustration  that 

another,   and   the   supposed   rule    [in  the  owner  of  a  vineyard  may  make  a 

regard    to    potential    possession]    ap-  valid  sale  of  the  wine  a  vineyard  is 

pears  never  to  have  been  acted  upon.  expected    to    produce.     The    illustra- 
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and,  therefore,  no  exception  was  made  to  the  general  rule  of  sub- 
section (3)  of  section  5  of  the  English  act,  providing  that  what 
purports  to  be  a  present  sale  of  future  goods  shall  operate  as  an 
agreement  to  sell.  Since  the  passage  of  the  act  in  England,  it 
may  be  assumed  that  the  doctrine  of  potential  possession  is 
abolished. 

§  135.  American  law —  Crops. —  In  this  country  the  doctrine  of 
potential  possession  has  received  frequent  recognition  from  the 
courts,  especially  in  the  case  of  the  transfer  of  crops  to  be 
thereafter  grown.  Xearly  all  the  cases  relate  to  mortgages, 
but,  so  far  as  concerns  the  legal  title,  there  seems  no  differ- 
ence between  the  power  of  the  owner  of  land  to  mortgage 
and  to  sell  the  crops  growing  thereon.  It  is  held  in  most  of  the 
States  where  the  question  has  arisen  that  the  owner  of  land  may 


tion,  however,  is  but  one  of  several 
and  vras  not  warranted  by  any  de- 
cision. The  illustration  was  doubt- 
less suggested  by  the  author's  reading 
in  the  civil  law.  Story's  language, 
including  the  illustration  in  question, 
has  been  quoted  in  several  cases. 
Shaw  V.  Gilmore,  81  Me.  396,  17  Atl. 
314;  McCown  v.  Mayer,  65  Miss.  537, 
541,  5  So.  98;  Fidelity  Co.  v.  Sturte- 
vant,  86  Miss.  509,  521,  3S  So.  783, 
109  Am.  St.  Rep.  716.  In  none  of 
these  cases,  however,  was  the  passage 
quoted  with  reference  to  the  illustra- 
tion of  the  vineyard,  and  none  of  the 
cases  involved  the  question  of  manu- 
factured goods.  In  Van  Hoozer  v. 
Cory,  34  Barb.  9,  it  is  true  it  was 
held  that  the  doctrine  of  potential 
possession  applied  to  cheese  to  be 
made  from  milk  furnished  by  the 
grantor's  cows.  This  decision  stands 
alone,  however,  and  must  be  regarded 
as  questionable.  There  can  be  no 
doubt  that  the  ordinary  presumption 
applies  to  such  a  case,  that  if  some- 
thing remains  to  be  done  by  the  seller 
to  put  the  goods  in  deliverable  con- 
dition, an  intention  to  pass  title  im- 


mediately will  not  be  presumed. 
Northwestern  State  Bank  v.  Silber- 
man,  154  Fed.  Rep.  809,  83  C.  C.  A. 
525.  In  this  case,  the  seller  con- 
tracted to  sell  6,600  fleeces,  about 
50,000  pounds  of  wool,  to  be  clipped 
from  native  sheep,  the  understanding, 
if  not  the  contract,  being  that  the  wool 
was  to  be  clipped  from  the  seller's 
flock,  thoiigh  not  necessarily  from  all 
of  the  flock.  The  bargain  was  held  to 
be  wholly  executory  because  of  the 
things  remaining  to  be  done  by  the 
seller  to  put  the  goods  in  deliverable 
condition.  The  doctrine  of  potential 
possession  was  not  referred  to.  See 
also  Welter  v.  Hill,  65  Minn.  273,  68 
N.  W.  26.  This  rule  deferring  change 
of  ownership  where  something  re- 
mains to  be  done  to  the  goods,  to  be 
sure,  is  merely  one  of  presumption, 
but  even  if  the  parties  clearly  intend 
a  sale,  it  may  be  doubted  whether 
their  intention  could  be  given  effect 
in  view  of  the  artificial  character  of 
the  doctrine  of  potential  possession, 
and  the  fact  that  none  of  the  early 
authorities  warrant  the  extension  of 
the  doctrine  to  manufactured  goods. 
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jnortgage.a  future  crop.^*  In  a  few,S.tates,  however,  the  crop  must 
be  actually  .planted  in  order  that  the  mortgage  should  be  valid.^^ 
Jt  may  be  assumed  that  the  same  doctrine  would  be  .applied  in 
icases  of  sales."''  .It  is  obvious, -however,  that  there  may  be  serious 
I'practical  difficulty  in  applying  the  doctrine  of  potential  posses- 
sion. If  it  be  true  that  the  legal  title  to  a  future  crop  passes,  it 
Vv'ould  seem  that  a  man  might  jnortgage  the  crops  on  his  land  for 
.any  number  of  years  in  advance  au'd  that  the  mortgagee's  title 
would  prevail  over  .a  purchaser  for  value  of  the  matured  crop  or 
any  subsequent  purchaser. of  the  crop,  though  he iad  no-knowledge 
■where  it  was.  grown  and  could  have  none,  and  the  mortgagee's  title 
would. also  prevail  over  the  title  of  one  who  purchased  the  land 
prior  to  the  time  when  the  crop  was  raised.     The  fact  that  the 


='  Butt  V.  EMett,  19  Wall.  544,  22 
L.  ed.  183;  Briggs  v.  United  States, 
143  U.  S.  346,  12  S.  Ct.  391,  36  L.  ed. 
180;  Lambeth  r.  Ponder,  33  Ark.  707 
(statutory)  ;  '\'\'ilkinson  r.  Ketler,  69 
Ala.  43.5;  Smith  v.  Fields,  79  Ala. 
335;  Keyser  r.  Maas,  111  Ala.  390, 
21  So.  346;  Leslie  v.  Hinson,  83  Ala. 
26(1,  3  So.  443;  Arques  t.  V^'asson,  51 
Cal.  620,  21  Am.  Rep.  718;  Wilkerson 
V.  Thorp,  128  Cal.  221,  60  Pac.  679; 
Wheeler  v.  Becker,  68  Iowa,  723,  28 
N".  W.  40;  Xorris  v.  Hix,  74  Iowa, 
524,  38  N.  W.  395;  Strawhacker  i\ 
Ives,  114  Iowa,  601,  87  X.  W.  669; 
Shaw  V.  Gilmore,  81  Me.  396,  17  Atl. 
314;  Kelley  v.  Goodwin,  95  Me.  538, 
50  Atl.  711.  See  also  Thurlough  v. 
Dresser,  98  :Me.  161,  56  Atl.  654; 
Dickey  r.  Waldo,  97  Mich.  255,  56 
X.  W.  608,  23  L.  R.  A.  449 ;  ]Minne- 
sota  Oil  Co.  r.  Maginnis,  32  Miim. 
193,  20  N.  W.  85;  Close  r.-Hodgea,'44 
Minn.  204,  46  N.  W.  335;  Hogan  v. 
Atlantic  ^^'orks,  66  Minn.  344,  69 
N.  W.  1 ;  McCown  v.  Mayer,  65  ]\tis3. 
537,  5  So.  98;  Stadeker  v.  Loeb,  67 
Miss.  200,  6  So.'687;  Gandy  r.  Dewey, 
28  Nob.  175,  44  N.  W.  106;  Sporer  v. 
MoDermott,  69  Neb.  533,  53S,  96 
N.  W.  '232  (but  see  Nebraska  cases 
in  the  following  note)  ;    Cumberland 


Nat.  Bank  v.  Baker,  '57  X.  J.  Eq. 
231,  40  Atl.  850;  Andrew  r.  New- 
comb,  32  X"^.  Y.  417 ;  Fleetham  y.Eed- 
dick,  82  Hun,  390  (compare  Roch- 
ester Distilling  Co.  v.  Rasey,  142 
X'.  Y.  .570,  37  X.  E.  G32,  40  Am.  St. 
Rep.  635)  ;  Weil  r.  Flowers,  109  N.  C. 
212,  13  S.  E.  761;  Crinkiey  y.  Eger- 
ton,  113  XT.  C.  142,  18  S.  E.  341; 
■Moore  y.  By  rum,  10  S.  C.-452,  30  Am. 
'Rep.  58;  Watkius  r.  Wyatt,:9  :Baxt. 
250,  40  Am.  Rep.  90. 

^•Redd  i\  Burrus,  58  Ga.  574: 
Crine  v.  Tifts,  65  Ga.  644;  Stowell 
r.  Bair,  5  111.  App.  104;  Davis  v. 
Shepherd,  87  111.  App.  467;  Hutchin- 
son V.  Ford,  9  Bush,  318,  15  Am.  Rep. 
711;  Cole  r.  Kerr,  19  Neb.  553,-26 
X".  W.  598;  Brown  v.  Xeilson,  61 
Neb.  765,  86  N.  W.  498,  54  L.  R,  A. 
328,  87  Am.  St.  Rep.  525  (but  see 
Nebraska  eases  in  the  precedingnote) ; 
Cudworth  v.  Scott,  41  X.  H.  456; 
Rochester  Distilling  Co.  v.  Rasey,  142 
N.  Y.  570,  37  N.  E.  632,  40  Am.  St. 
Eep.  635.  And  in  Wisconsin  a  mort- 
gage is  not  good  unless  the  crop  has 
■germinated.  Comstock  v.  Scales,  7 
Wis.  159. 

"^°  See  cases  in  previovts  note ;  also 
Low  r.  Pew,  108  Mass.  347,  349,  11 
Am.  Rep.  357. 
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mortgage  nrnst  be  recorded  does  not  avoid  the  force- of- thes&  ob- 
jeotions,-  for-the  purchaser  may  have  no  means  of  knowing  where- 
tte' record' is.    In' buying  wheat  in  Chicago  he  cannot  tell  whether- 
the  man  that  raised  it  mortgaged  it  before- it  was  growny  and' even' 
m  buying  land  it  seems  a  harsh- req-uirement' to  make  a'. purchaser" 
at  his  peril  examine  records-'of  chattel  mortgages- made  by  all  pre- 
vious- owners  of  the  land,  im  order-  to  make-  sure-  that-  the  crops- 
have  not  been  mortgaged' ahead:     For- these  reasons  it  is  probable-, 
that  the  doctrine  would  not  be  carried  to-  its- logical' limit  in  many 
jurisdictions.      In  some- states  a  limitation  of  ■  time  is  imposf-d'. 
Thus   in  Alabama,^'^  Arkansas/*'  Minnesota,^   South-  Caroliua,^*" 
the-  statutes  prohibit  such  mortgages- made  either  prior  to  the-  Ist" 
of  January  preceding  the  planting  of  the  crop,  or  more-than  a  year  ■ 
before  its  planting:     Even  in  the-  absence  of  such  a  statute  it' has- 
been  held  that  an  unlimited-  grant  of  the  future-  crops  from  a- 
grantor's  land  is  invalid. ^-^     It  is  not  always-  easy  to  tell  in-  the- 
decisions   upholding  mortgages   of  future  erops  whether  the-  de-- 
cision  is  to  be  rested  uponthe  legal'doctrine  of 'potential'possessioni 
or  whether  the  court  is  relying  on  the  doctrine  subsequently -to  be-^ 
dealt  with^^  of  equitable  rights  given  by  a  contract"  to  transfer-- 
future  goods.    As  chattel  mortgages  require  record- in  order -to  pre- 
serve  even  legal   rights,   an   unrecorded  mortgage  will  be   of  no 
value  except  as  between  the  parties.    On  the  other  hand;  as  an-equi- 
table  rightis  good  against  all  parties' who  are  charged  -with"  notice 
of  its  existence,  and  as  record  of-' an  equitable  mortgage- under - 
many  statutes  will  operate  as  notice  to  everybody,  any- properly' 
recorded  mortgage  is  good  against  everybody,  though"  the-rightcon- 
veyed  be  equitable  only.    Accordingly  it  is  generally 'unnecessary 
for  a  court  when  dealing  with  a  mortgage  to  decide  whether  the-^ 

"Code   (1896),  §  1064.  definite  period  of  time.     The  contro- 

''^Dig.  of  .St;   (1894),  §  5101.  versy  is- over  the  fifth-. cropy.  sold  iby 

^E'ev.  Laivs    (1905),   §   3475;  the  assignor,-  -wlio  was  ■  iiP' possession: 

'°  Ci-vil    Jode   (1902),   §   3059.  of  the-same^  to-a  6omo /^Seipurchaser;- 

"' Sha-w  t;.  Gilmore,-  81  Me.  39&,  17"  Under  the  rules' of  the  eorranon  law; 

Atl.  314.     And  see  cases  cited  above  the- conveyance  nrist  be-. held' inopera- 

to  the  effect' that  a  grant  of  an  un-  tive   as   to   the:  hay  in   dispiitet  and> 

planted  crop  is  not '  valid.     In  Sha-w  therefore,   the  plaintiff's  title  to  tine': 

V.  Gilmore,  the  court- said:     "  lii  the-  same-  fails." 

present  case,  the  grant  purports  to  be  "'See  infra;  §§  138—142. 
of  the  yearly  crop  of  hay  for  an'  in- 
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right  conferred  by  it  upon  the  mortgagee  was  legal  or  equitable. 
In  some  cases,  however,  the  court  has  clearly  expressed  the  view 
that  the  right  is  equitable  only.^^  In  the  case  of  sales  the  objec- 
tions which  exist  to  the  doctrine  of  potential  possession  as  applied 
to  mortgages  are  enormously  increased.  iN'o  record  is  necessary 
for  the  validity  of  a  sale,  and  if  the  owner  of  land  may  sell  his 
future  crops,  the  result  may  well  be  hardship  upon  innocent  third 
persons.  The  rules  of  law  in  regard  to  delivery  or  those  forbid- 
ding retention  of  possession  by  the  seller  do  not  afford  complete 
protection.  It  seems,  therefore,  that  the  conclusion  of  the  draughts- 
man of  the  English  Sales  of  Goods  Act  is  sound,  that  "  There  is 
no  rational  distinction  between  one  class  of  future  goods  and  an- 
other." The  American  Sales  Act,  therefore,  makes  no  exception 
to  the  general  rule  as  to  future  goods  in  favor  of  goods  of  which 
the  seller  has  potential  possession.  The  buyer  of  such  goods  can- 
not acquire  under  the  provisions  of  this  act  more  than  an  equitable 
right.  He  will  only  acquire  this,  moreover,  in  jurisdictions  which 
give  such  right  in  regard  to  future  goods  of  other  kinds.^*  As 
mortgages,  however,  are  not  covered  by  the  Sales  Act^^  except  in 
a  few  instances  where  it  is  so  specially  stated,  the  right  to  mort- 
gage crops  or  other  future  goods  is  not  affected  by  the  act. 

§  136.  American  rule  —  Young  of  animals. —  The  doctrine  of 
potential  possession  has  been  applied  in  this  country,  occasionally 
(though  far  less  frequently  than  to  crops),  to  transfers  of  the 
future  young  of  animals.  Though  the  validity  as  between  the 
parties  of  such  transfers  has  been  generally  recognized,  and  though 
the  courts  have  relied  in  their  decisions  upon  the  doctrine  of  po- 
tential possession,  it  may  be  doubted  w^hether  many  courts  would 
hold  that  the  transferee  acquired  a  title  good  against  a  subsequent 
purchaser  for  value  in  good  faith  of  the  young  animal.^*     The 

''Wilkinson  v.  Ketler,  69  Ala.  435  ="  The   decisions  which  go   farthest 

(hut   see   Keyser  v.   Maas,    111    Ala.  in    this    direction    are    AndreAvs    !'. 

390,  21  So.  346)  ;  Kelley  v.  Goodwin,  Cox,    42    Ark.    373,    and   M'Carty   v. 

95  Me.  538,  50  Ail.  711.  Blevins,  5  Yerg.  195.     In  Andrews  r. 

"  A  sale  of  a  future  crop  was  held  Cox,  the  plaintiff  sold  a  mare,  then 

impossible    in    Huntington    f.    Chis-  with  foal,  reserving  title  to  the  foal, 

holm,  61  Ga.  270;  Walter  v.  Hill,  65  The   vendee    resold   the    mare    before 

Minn.   273,   68   N.   W.   26.     See   also  birth  of  the  foal  to  the  defendant,  an 

Gravity  Canal  Co.   r.   Sisk,           Ark.  innocent   purchaser   for   value,   with- 

,  95  S.  W.  724.  out   notice   of   the   plaintiflf's    rights. 

"  Section  75.  The   plaintiff   was   allowed   to   main- 
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criticisms  which  have  been  made  upon  the  doctrine  of  potential 
possession,  as  applied  to  crops,  apply  with  equal  force  when  the 
doctrine  is  applied  to  animals.  The  Sales  Act,  as  has  been  pre- 
viously said,  aims  to  abolish  the  doctrine  altogether  from  the  law 
of  sales,  whatever  may  be  the  rule  in  regard  to  mortgages. 

§  137.  Sale  of  future  property  amounts  to  contract. — When  a 
seller  undertakes  to  sell  property  which  he  has  not,  even  though 
the  buyer  knows  that  the  seller  is  not  the  owner,  the  attempted 
sale  implies  an  obligation  on  the  part  of  the  seller  to  transfer  the 
title  to  the  buyer  thereafter.  That  is,  though  the  parties  pur- 
ported to  make  a  sale,  if  their  intention  cannot  be  effectuated  fully 
they  actually  did  make  a  contract.^'^  This  is  so  provided  by  sub- 
section 3  of  section  5  of  the  Sales  Act.^* 


tain  replevin  for  tlie  foal.  It  is  to 
be  noticed  that  at  the  time  of  the 
original  sale  the  foal  had  been  be- 
gotten and  the  court  deals  with  the 
case  as  one  of  existing  property.  In 
M'Carty  v.  Blevins,  a  bargain  was 
made  that  a  foal  thereafter  to  be 
begotten  from  a  certain  mare  should 
belong  to  the  plaintiff.  After  the 
birth  of  the  foal  the  owner  of  the 
mare  sold  both  mare  and  foal  to  the 
defendant  who  did  not  appear  to 
have  had  notice  of  the  plaintiff's 
rights.  The  plaintiff  was  allowed  to 
recover.  On  the  other  hand  in  Bates 
V.  Smith,  83  Mich.  347,  47  N.  W.  249; 
Battle  Creek  Bank  v.  First  Bank,  62 
Neb.  825,  88  N.  W.  145,  56  L.  R.  A. 
124,  the  courts  seem  to  have  wholly 
repudiated  the  doctrine  of  potential 
possession  or  so  misunder.stood  it  as 
to  suppose  it  applicable  only  to  things 
already  in  existence,  since  they  held 
that  such  a  transferee  acquired 
merely  a  contract  right.  Generally, 
at  least  as  between  the  parties  or 
those  who  stand  in  the  same  position 
as  the  parties,  the  doctrine  of  po- 
tential possession  is  applied.  Hull  v. 
Hull,  48  Conn.  250,  40  Am.  Eep.  165 ; 
Maize  v.  Bowman,  93  Ky.  205,  19 
S.  W.  589;  Sawyer  v.  Gerrish,  70 
Me.  254,  35  Am.  Eep.  323;   Fonville 


V.  Casey,  1  Murph.  389,  4  Am.  Dec. 
559;  M'Carty  v.  Blevins,  5  Yerg. 
195.  The  matter  was  perhaps  consid- 
ered as  carefully  as  anywhere  in 
Hull  V.  Hull.  In  that  case  the 
plaintiff  had  been  promised  for  her 
compensation  as  superintendent  of  a 
farm  all  the  colts  from  a  certain 
mare.  Subsequently  the  owner  of  the 
stock  farm  became  bankrupt  and  the 
question  was  as  to  the  title  of  sev- 
eral colts.  It  was  held  that  the 
plaintiff  was  entitled  to  them  on  the 
ground  of  the  seller's  potential  pos- 
session of  the  property  in  question. 
The  court  also  held  that  the  doctrine 
as  to  retention  of  possession  after  a 
sale  had  no  application.  "A  vendor 
cannot  retain  after  a  sale  what  does 
not  then  exist,  nor  that  which  is 
already  in  the  possession  of  the 
vendee."  This  is  quoted  with  ap- 
proval in  Wolcott  V.  Hamilton,  61 
Vt.  79,   17  Atl.  39. 

=' Benjamin,  Sale  (5th  Eng.  ed.)  ; 
Lunn  V.  Thornton,  1  C.  B.  379 ;  Bates 
V.  Smith,  83  Mich.  347,  47  N.  W. 
249;  Battle  Creek  Bank  v.  First 
Bank,  62  Neb.  825,  88  N.  W.  145, 
56  L.  R.  A.  124. 

^  This  section  follows  section  5  of 
the  English  Sale  of  Goods  Act,  but 
in     the     American     act     the     words 
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§'  138;  Equitable  effect;  of  contract  to  sell — HJokoyd  v.  Mar- 

shali — Wihen  .parties  contract  to  buy  and  sell  land^.an  equitable  in- 
terest in  the  land,  at  once  passes  to  the  buyer,  whlohi  equity  treats 
in.various.  ways.as,  if  .it  were:  a  i  property:  right.  It  is  sometinifia> 
called  an  equitable  title.  This:  right  arises  from',the  doctrine:  of 
specific^. performance. ,  TiieiTature' and. extent  of:  it  are. beyond  the 
scope  of  this  treatise,;, but  in  recent  years  a . somewhat  similar  doc- 
trine has  been  applied  to  some'  extent, to  personaLproperty.  Here, 
tooi,  as  well  as  in^  the  cases  involving"  the:  doctrine  of-  potential, 
possession,  the^  decisions  •  relate-  chiefly  to  mortgages.  The  great 
caaei which  settled  the. English  law  is  Holroyd  i'.  Marshall,  decided: 
by.  the  House  of:  Lords  in  1861j^^'  Thougk. earlier  English  de- 
cisions had  gone  far  in  the  same  direction,  and  -Judge  ■  Story  inj 
1843,*"  relying  on  these  earlier  decisions,  had  anticipated  in  this 
country  the  result  finally , reached  in. England,,  it  was  not. until, the 
judgment  in  Holroyd-  v.  Marshall  was  rendered  that  it  was  clearly 
established  that  the  mere  agreement  to  mortgage  personal  property 
subsequently  to  be.  acquired  gave  the  mortgagee  a.  lien,  upon  thjs. 
property:  as  soon  as  it  .-was  acquired,  good  against  all  but  purchas- 
ers for  value.  Lord  Campbell,  sitting  alone,  had  h.eld  that  some 
"  novus  actus  inierveniens"  was. needed  to. make  good ,thje : mortga- 
gee's right,*^  but  the  House  of- Lords  reversed' his  decree  and  held: 
that  ftom  the  time  when  the  property  was  acquired  an  equitable 
right  attached  to  it  which,  would  prevail  over,  any  one.  except  pur- 
chasers for  value  without  notice.  This  doctrine  ^  has-  been  fre- 
quently applied  in- more  recent  years  in  England.** 

§  139.  Theoretical  basis  for.  the  doctrine. —  The  grounds  -  ixpon. 
which  the  doctrine  rests  are  not  very  clearly  stated.:     It  is.  most. 

"parties  purport"  is  substituted ' for  rartio   prcecedens-  qtice  sortiatiir  effec- 

"  sellers'  purport."     As   the   intention  turn  inicrvenienfc  novo  aciu. 
of  the  buyer  is  as  important  ■  as  that  "'Collyer  v.  Isaacs,  19  Ch.  D.  342; 

of  the  seller,  the  substituted  expres-  C6ombe    v.    Carter,    36    Ch.    D.    348; 

sion  is  the- more  accurate.  Tailby  V:  Offieial,  Receiver,   13' A.   C. 

^'lOiH.  L,   C.   191.  523;     Cumberland'  Banking-  Co.     v. 

'"Ilitchell    r.    Winslow,    2     Stbry,  Jlaryport    Iron    Co.,     [1893]     1    Ch. 

630.'  415;    Govermnents    Stock    &>  Invest." 

"2  De-G.  F.  &  J,  596..   Lord  Camp--  ment  Co.  v.  Manila' Ry.   Co.,    [1897] 

bell   relied   on   Lord   Bacon's   maxim;  A.  C.  81;  In  re  Yorkshire  WoolcomtH^- 

Licet-  dispositio'  de '  inlcresse   futuro  ers'  Assoc,  [1903]  2  Ch;  284;  Nelson" 

siiiinuHli^,   tameti  fieri  potest  decla-  &  Co.  v.  Faber,   [1903]   2  K.  B.  367. 
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commonly;  regarded  as  am- appiication  of  the  principles' of  specMc 
performance,  and  it  ia  evident  that  what'  is  actually-  done  is  to' 
enforce -the  mortgagor's  agreement' that  his  future- property  shall' 
be- mortgaged  or- standj  as  security.  The  occasional  denial  that' 
the  case  is  one  of  specific  performance- is  ■  due  partly  to  the  fact • 
that  the' mortgagor  of  ten  uses  no  words- of' promise,  hut  purports 
tO',  transfer  presently,  and:  partly  to  the-  faat' that -the  court  does; 
not  order  the  execution  of  any  mortgage;  But- the  mortgagor ■ 
promises -impliedly,  as  has.beeni  previously  showni,^''and  the  court- 
does ;  not  order  the/ execution]  of:  a.  mortgage  only  because  it  is- 
unmeeessary.  It  is  essenlial  that  the  mortgagee  shall  have  actually 
advanced  his-  money:  If:  the-  contract'  is  'wholly  executory,  the' 
doctrine  ofiHolroydiw.  Marshall  is  not  applicablei*^'  Specific  per-*- 
formancei- of;  an:  express  contract  to  mortgage  existing  -  property 
has  been-  granted  against  the- promisor^  though  the  cases  are  not: 
numerous;and,  the.  reasoning  on -which  they  are  based  isnot  al^ways- 
cofflclusi've.**  The  result  seems-  sound,  however;  because-  damages - 
arenotan.  adequate  remedy  for  a  promise  to  give' security.  It 
must  alwav-s  be  problematical  what  the- promisee's  pecuniary  in-- 
jury'  is*  The  problem  depends  on  the  vahie-  of  the-  security  and' 
the,  solvency  of-  the  debtor'  at  the  time  when  the-  debt  is  due* 
The  factors  are  too  indeterminate  to  make  the  legal  remedy  satis- 
factory. 

§  140.  Ebctent- to"wliicli  thecdoetrine' is-admpted. —  It  is  beyond 

the  scope  of"  this  work'  to  consider  at'  length  the^  possibility  of* 
mortgaging- future  goods***  It  may  be  said,  hoivever,  that  in  a 
ma-jority  of:  the  United' States  the  English  doctrine  is- accepted' 
to- some-exten-t,  and  that  inmost  jurisdictions  where  it  has  been- 
adopted  it  is  limited  more  closely  than  by  the  general  rules 
applied  in.  regard  to  equitable  rights  generally.  All  equitable 
rights-are  held  invalid, against  a  hona  fide  purchaser  for  value- of 
the  legal 'ti-tle'-without  notice  of  the-  equity,  but  im- this  country 
mortgages  of  after-acquired  property  are  generally  held' invalid 
against.creditors,  w-ho.  levy  upon  the  gx)ods.  before  the  mortgageSL 

.2.  Supra,.  §  137.  v.  McDermott,.  69  Neb.  533,  96  N.  W. 

"  Taifty  f.  Official  Receiver,  13  A.       23,2. 
C.  523    543    546.  "  The  matter  is  dealt  -with  in  Jones 

"Ames,  Cas.  Eq.  Jur.  61;   Spover       on,  Cliattel    Mortgages,    and    in    an, 

article,   19  Harv.  L.  Rev.  557. 
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has  taken  possession  of  them.**  In  England  the  right  of  indi- 
viduals, but  not  of  corporations,  to  mortgage  future  goods  has 
been,  with  some  exceptions,  prohibited  by  statute. ^^  The  ques- 
tion of  attempted  pledges  of  future  property  is  entirely  analogous 
to  the  question  in  regard  to  mortgages.*^ 

§  141.  Reasons  for  applying  the  rule  to  sales. —  It  has  been 
assumed  that  the  doctrine  that  an  attempted  transfer  of  future 
goods  would  give  an  equitable  property  right  to  the  mortgagee 
is  also  applicable  to  agreements  to  sell.*®  If  an  equitable  right 
arises  by  virtue  of  an  agreement  to  sell  future  goods,  it  may 
conceivably  be  based  on  either  of  two  grounds:  (1)  The  enforce- 
ment or  specific  performance  of  the  contract,  resulting  in  effect  in 
an  equitable  lien  upon  the  property;  (2)  the  imposition  of  an 
equitable  lien  upon  the  property  —  not  upon  principles  of  specific 
performance,  but  on  a  broad  and  somewhat  indefinite  principle 
that  one  who  has  parted  with  money  or  property,  expecting  a 
specified  return,  should  be  assured,  if  not  that  return,  then  the 
redelivery  of  what  he  parted  with.  On  this  ground  in  England 
and  in  some  States  of  this  country  an  equitable  lien  is  given  on 
real  estate  for  the  purchase  price,  both  to  an  unpaid  vendor,'" 
and  to  a  vendee  who  has  paid  the  price  or  a  portion  of  it  in  ad- 
vance." 

§  142.  Examination  of  these  reasons. —  So  far  as  the  doctrine  of 
specific  performance  is  concerned  it  seems  clear  that  the  analogy 
between  mortgages  and  sales  fails.  It  is  generally  recognized 
that  equity  will  not  give  specific  performance  of  a  contract  for 
the  sale  of  personal  property,  and  while  damages  may  be  an 
inadequate  remedy  in  case  of  an  agreement  to  mortgage  such 
property  because  it  is  impossible  to  estimate  accurately  the  amount 

"  The  authorities  are  collected     in  also   Hamilton    v.    Nat.    Loan    Bank, 

19  Harv.  L.  Rev.  575.  3  Dill.   2,'?0 ;   Post   v.   Corbin,   5   Nat. 

"See  19  Harv.  L.  Rev.  564-566.  Bkcy.    Reg.    11;    Block    v.    Shaw,    78 

"19  Harv.  L.  Rev.  583.  Ark.   511,  95   S.  W.   806;    Godwin  v. 

"  It  is  so  stated  by  Benjamin,  and  MurcMson  Nat.  Bank,  145  N.  C.  320, 

the    statement    is    left    unchanged   in  59  S.  E.  154;  Scammon  r.  Bowers,  1 

the  latest  edition   (5th  Eng.  ed.  134),  Hask.  496. 

which   has  been  the  subject  of  care-  ™  Jones,  Liens,  §   1061  et  seq. 

ful    revision   by   the    editors    and    in  "Jones,     Liens,     §    1105     et    seq.; 

which  not  a  few  hasty  statements  of  Re  Peasley,  137  Fed.  Rep.  190. 
the  author  have  been  corrected.     See 
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of  the  damage,  this  is  not  true  of  a  contract  to  sell  goods.  There 
seem  to  be  but  two  English  decisions  protecting  a  buyer  who  has 
agreed  to  buy  and  has  paid  for  future  goods.'^^  These  two  de- 
cisions protect  the  buyer  not  by  enforcing  the  transfer  of  the 
property  which  was  promised  him,  but  by  giving  him  a  lien  on 
the  property  for  the  restoration  of  the  price.  In  the  first  of 
them  the  court  found  apparently  that  such  a  lien  had  been  con- 
tracted for.  These  decisions  are  certainly  insufficient  basis  on 
which  to  support  a  doctrine  that  consideration  paid  for  specified 
property  may  be  recovered  if  the  property  is  not  transferred  and 
that  the  property  itself  -stands  as  security  for  the  enforcement 
of  the  right.  It  is  true  that  if  the  promisor  becomes  bankrupt 
his  estate  has  both  the  goods  and  the  price  for  them,  but  it 
would  be  an  extreme  doctrine  in  bankruptcy  law  to  hold  that 
this  unjust  enrichment  of  the  bankrupt  estate  justifies  specific 
reparation.  Every  creditor  of  a  bankrupt  estate  has  parted  with 
his  money  in  return  for  a  promise  which  has  not  been  kept.  All 
are  alike  in  suffering  this  injustice,  and  the  fact  that  what  one 
creditor  gave  or  was  to  receive  is  capable  of  identification  seems 
no  reason  in  natural  justice  why  he  should  be  preferred  over  others 
whose  money  has  gone  perhaps  to  swell  the  estate  but  who  cannot 
trace  what  they  gave  or  identify  what  they  were  promised  in 
return. 

§  143.  Seller's  insolvency  should  not  give  equitable  jurisdiction. 
—  Another  reason  has  been  suggested  for  giving  the  vendee  of 
future  personalty  in  some  cases  at  least  a  lien  upon  the  property  on 
the  theory  of  specific  performance.  In  a  few  cases^^  the  insolvency 
of  the  seller  has  been  stated  as  a  possible  ground  for  enforcing 
specifically  a  contract  to  sell  goods  of  a  sort  not  ordinarily  within 
the  jurisdiction  of  equity,  and  these  suggestions  have  been  adopted 
in  one  Illinois  decision.^     If  the  seller  is  insolvent,  obviously  a 

"Langton    v.    Waring,     18     C.    B.  23   Cal.   390,   393;   Williams   v.   Car- 

(N.    S.)     315;    Young   v.    Matthews,  penter,    14    Colo.    477,   24    Pae.    558; 

L.  R.  2  C.  P.  127.  Ames  v.   Witbeck,   179   111.  458,  475, 

"'Doloret   v.   Rothachild,    1   Sim.   &  53   N.   E.   969;    Allen  v.   Freeland,   3 

St.  590,  598;  Bowling  v.  Betjemann,  Rand.     (Va.)     170,     174;     Avery    v. 

2  John.  &  H.  544;  Dilburn  y.  Young-  Ryan,    74  Wis.    591,    600,   43   N.   W. 

Wood,   85   Ala.   449,  451,   5   So.   175;  317. 

Treasurer    v.    Commercial    Coal    Co.,  "Parker  v.   Garrison,   61   111.   250i 


172:  EOEMATION    OF    THE.  CoNTEACT. 

judgment  for  damages  will  not  adequately  protect  the- buyer,  but: 
on  the'  other  hand  the  lawi  regarding  delivery  and  retention  of; 
possession,  and  also  the  law  of-  bankruptcy,  materially  qualify- 
if  not  destroy  the  right  of  a  court  of  equity  to  enforce. the  promise*. 
As  to  delivery:' and  retention  of  possessiou  it  is  obvious  that  a^ 
promise  to  sell  future  goods  can'  surely  have  no  greater:  effect"^ 
than-  an  actual  sale  of  existing  goods,  so  that  at  least  it  may 
safely  be  said  that  wherever  the  latter  transaction-  would  not- be- 
valid  without  delivery  against  creditors  of  the  seller  or  against 
purchasers  from  him,  the  effect  of'  the  former  transaction,  must 
equally  be  limited. 

§  14-4.  Effeet  of  the  Bankraptcy  Law. —  But  it- is  the  law  of- 
bankruptcy  that  most  clearly  shows  the  error  of  basing  an  eqiii- 
tabie- lien  on  the  insolvency  of' the  vendor.  Insolvency  is  the 
very  circumstance  which  makes  it  improper  for  the  seller  to  carry 
out'  his  contract.  Even  against  the  seller  himself,  when  no  attach- 
ing creditors  or  purehase-rs  have  complicated  the  situation,  it  can-- 
not  be  permissible  for  a  court  of  equity  to  decree  specific  perform- 
ance on  the  gromid'  of  his  insolvency  in  this-  country  while  a 
statute  like  the  present  Bankruptcy  Act  is  in  force;  To  do  so 
is  nothing  less  than  ordering  the  defendant  to  commit  an  act 
of"  bankruptcy ;  for,  since  insolvency  is  regarded  as  a  necessary 
basis  of  the  equity,  tmtil  insolvency  there  is  but  a  contractual 
obligation,  and  to  satisfy-  such  an  obligation  after'  insolvency  is 
an  act  of  bankruptcy  under  the  present  statute,  as -under  the  Bank- 
ruptcy Act  of  lSG7i  Even  more  clearly,  if  the  rights  of  creditors 
or  of  a  trustee  in  bankruptcy  have  in  fact  attached,  a  court  of' 
equity  cannot  be  justified  in  attempting,  in  violation  not  only  of 
the  maxim  that  equality  is  equity,  but  also  of  the  spirit"  if  not* 
the  letter  of  a  binding  statute,  to  give  property  to  a  specific 
creditor  when  the  only  reason  for  so  doing  is  insolvency,  the  very 
state  of  affairs  which  is  the  foundation  for  proceedings  in.  bank- 
ruptcy and  the  division  of: the* property  among. all  creditors', alike. ^'' 

§  145.  Chos€s  in- action. —  The  doctrines  of  potential  possession 
and  of  Holroyd  t'.  Marshall'®  have  been  applied  not  only  to  chat- 

^  See  Block  v.  Sha-w,  78  Ark.  511,  "  10  H.  L.  C.  191. 
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tels,  but  to  assignments  of  debts  rand  cboses  in  iaction.'^^  The 
analogy  between  choses.in  action  an.d  chattels  is,  however,  not.-so 
perfect  ,as  seems  to  be  assumed  by  the  decisions.  The. legal  title 
to  existing  chattels  of  the  mortgagee  can  be  presently  transferred, 
but  cannot  be  to  chattels  subsequently  to. be, acquired  without  fur- 
ther action  of  the  parties.  This  rule  is  what  gives  a  chance  for 
the  doctrine  of  potential  existence  land  gives  also  the  court  of 
.€quity  its  'Opportunity  to  bring. ;about,  sofar  as  it  can,  "the  same 
result  that  would  have  been  brought  about  .  if  the  chattels  .iad 
been  in  existence.  The  legal  right  even  in  existing  chosss  in 
;  action,  however,  cannot  be  transferred.  The  practical  effect  of 
assignment  of  •  saich  property  is  produced,  whether  the  parties 
■so  state  or  not,  by  the  authority  or  power  of  attorney  which  the 
o\vner  of  the  claim  gives  to  the  assignee 'to  .ooUect  it  .and  keep 
the  proceeds.  It  is  impossible  to  suggest  a  reason  w:hy  the  same 
principles  are  not  .applicable "to  choses  in  ^action  subsequently  to 
be  acquired.  .One  :may  .make  another  his  attorney  to  collect  a 
debt  which -is  coming  into  existence  to-morrow  as  readily  as  to 


"Tailby  v.  Official  .Receiver,  13 
A.  C.  523;  Piillanv.  Cincinnati,  etc., 
H.  E.  Co.,:5'Biss. -237;  .Biirdon,  etc.. 
Sugar  .Ref'g  Co.  v.  Ferris  Sugar 
Mfg.  Co.,  78  Fed.  Eep.  417;  s.  c, 
s«b  nom.,  Burdon  v.  Payne,  81  Fed. 
Eep.  663,  167  U.  S.  127;  Re  Marine 
Construction  Co.,  14  Am.  Bankr.-Rep. 
466;  Jeasup  v.  Bridge,  11  Iowa,  572, 
79  Am.  Dec.  513;  Sandwich  Mfg.  Co. 
!■. 'Robinson,  83  loA^a,  567,  49  N.  W. 
-1031,  14.L..R.  A.  126;, Riddle  v.  Vow, 
98  Iowa,  7,  66  N.  W.  1066,  32  L.  E. 
A.  811;  Edwards  v.  Peterson,  80  Me. 
"367,  14  'Atl.  936,  6  Am.  St.  'Eep. 
.207;  Schubert  v.  .Herzbeig,  .65  Mo. 
App.  578;  Williamson  v.  New  Jer- 
sey Southern,  ttc,  R.  E.,  26  N.  J. 
■Eq.  398;  Clay  ■ -y. '  East  Teim.  E,  E. 
Co.,  6  Heisk.  421.  But  a  mortgage 
of  future  earnings  is  generally  held 
not  good  against  creditors  until  the 
jnortgagee  .takes  possesision.  Galves- 
ton Eailroad  v.  'Cowdrey,  11  Wall. 
459,    20  L.  ed.    199;    Oilman  «;.  111. 


&  Miss.  Tel.  Co:',  91  U.  S.  603,  23 
L.  ed.  405 ;  Amer.  "Bridge  Co.  v. 
Heidelbach,  ,'94  U.  S. "  798,  .24  :L.  ed. 
144;  Sage  V.  Memphis,  •  etc.,  E.  R. 
Co.,  125  U.  S.  361,  31  L.  ed.  694; 
U.  S.  Trust  Co.  V.  Wabash '  Western 
Ey.  "Co.,  150  V.  S.  287,  "'307,  "37 'L. 
ed.  1085;  Mississippi  ■"Valley  .A  W. 
Ry.  V.  U.  S.  Express  Co.,  81  111.  534; 
Ellis  V.  Boston,  etc.R.   R.  "Co.,   107 

.'Mass.  1;  De  Graff  !'.  Thompson,  24 
Minn.  452;  N.  Y.  Security  Co.  v. 
Saratoga  Gas  Co.,  159  N".  Y.  137, 
53  'N.  E.  "758.  In  some  jurisdictions 
also    the    'right    to    assign  -3.    future 

,  claim  is  denied  -when  the ,  claim  as 
not  only  not  due,  but  there  is  no 
existing  contract  from  which  the 
claim  is  expected  to  arise.  Light- 
body  v.  Smith,  125  Mass. ''51 ;  Eagan 
?;.  Luby,  133  Mass.  543;  Lehigh  Co. 
V.  Woodring,  116  Pa.  St.  513,  9  Atl. 
58;  O'Niel  v.  Helmke,  124  Wis.  .234, 
102  N.  W.  573,  70  L,  K, -A.  338. 
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collect  one  already  in  existence.  There  is,  therefore,  no  reason 
■why  either  law  or  equity  should  have  treated  an  assignment  of 
future  debts  in  any  different  way  from  an  assignment  of  present 
debts.  The  power  given  the  assignee  expressly  or  impliedly  should 
be  sufficient  to  enable  him  to  enforce  his  rights  at  law  either  in  the 
name  of  the  assignor  or,  under  modern  statutes,  in  his  own  name. 
The  only  limits  would  be  fixed  by  public  policy.  For,  to  allow 
a  man  to  transfer  every  right  he  may  ever  have  is  perhaps  con- 
trary to  sound  policy. 

§  146.  Sale  of  undivided  shares  —  Provisions  of  the  Sales  Act. — 

Sec.  6.  UNDIVIDED  SHARES.—  (1.)  There  may  be  a 
contract  to  sell  or  a  sale  of  an  undivided  share  of  goods.  If  the 
parties  intend  to  effect  a  present  sale,  the  buyer,  by  force  of  the 
agreement,  becomes  an  owner  in  common  with  the  owner  or  owners 
of  the  remaining  shares. 

(2.)  In  the  case  of  fungible  goods,  there  may  be  a  sale  of  an 
undivided  share  of  a  specific  mass,  though  the  seller  purports  to 
sell  and  the  buyer  to  buy  a  definite  number,  weight  or  measure 
of  the  goods  in  the  mass,  and  though  the  number,  weight  or  meas- 
ure of  the  goods  in  the  mass  is  undetermined.  By  such  a  sale  the 
buyer  becomes  owner  in  common  of  such  a  share  of  the  mass  as  the 
number,  weight  or  measure  bought  bears  to  the  number,  weight  or 
measure  of  the  mass.  If  the  mass  contains  less  than  the  number, 
weight  or  measure  bought,  the  buyer  becomes  the  owner  of  the 
whole  mass  and  the  seller  is  bound  to  make  good  the  deficiency  from 
similar  goods  unless  a  contrary  intent  appears. 

This  section  is  not  analogous  to  anything  in  the  English  Sale 
of  Goods  Act.  The  reason  for  the  insertion  of  such  a  section 
will  appear  in  the  following  sections. 

§  147.  Possibility  of  sale  by  owner  of  undivided  share  in  Eng- 
land.—  Doubtless  the  provisions  of  the  foregoing  section  of  the 
Sales  Act  go  beyond  the  English  law.  It  has,  however,  been 
settled  from  a  very  remote  period,  not  only  that  personal  prop- 
erty might  be  OAvned  jointly  or  in  common,  but  that  a  joint  owner 
or  a  tenant  in  common  could  sell  his  share. ^^ 

""§  319.  Also,  as  there  be  tenants  ertieg  of  chattels  reals  and  peisonals," 

in     common     lands     and     tenements,  "  §   321.     In  the   same  manner  it  is 

&c.,   as  aforesaid,   in  the  same  man-  of    chattels    personals.         As    if    two 

ner   there    be    possessions    and   prop-  have    jointly    by    gift    or    buying,    a. 
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§  148.  Sale  of  specified  quantity  from  a  larger  mass  —  In  Eng- 
land.—  Though  an  undivided  share  of  personal  property  may  thus 
be  assigned  in  Englaaid,  the  assignment  "^ -ii^£g£^%d.  Q^Mr--i^ 
of  goods  from  a  larger  mass  will  not  make  ffie  grantee  a  tenant 
in  common  of  the  goods.  If  a  mass  of  goods  is  not  all  of  the 
same  kind,  or  at  least  if  it  is  not  so  treated  for  the  purposes  of 
the  bargain,  it  is  obvious  that  this  conclusion  is  unavoidable.  If, 
for  instance,  a  lot  of  wood  of  varying  quality  is  lying  in  a  mass, 
the  sale  of  ten  cords  of  a  specified  quality  to  be  taken  from  the  lot 
will  not  make  a  tenancy  in  common  between  the  buyer  and  other 
owner  of  the  wood.  That  is  clearly  not  the  intention  of  the  par- 
ties. The  buyer  desires  no  interest  in  the  wood,  as  a  whole,  nor  in 
any  wood  except  that  of  a  particular  quality.    In  many  cases,  how- 


horse  or  an  ox,  &e.,  and  the  one 
grant  that  to  which  him  belongs  (of 
the  same  horse  or  ox)  to  another, 
the  grantee,  and  the  other  which  did 
not  grant,  shall  have  and  possess 
such  chattels  personals  in  common, 
&c.  And  in  such  cases,  where  divers 
persons  have  chattels  real  or  per- 
sonal in  common,  &c.,  and  by  divers 
titles,  if  the  one  of  them  dieth,  the 
others  which  survive  shall  not  have 
this  as  survivor,  but  the  executors 
of  him  which  dieth  shall  hold  and 
occupy  this  with  them  which  sur- 
vive, as  their  testator  did  or  ought 
to  have  done  in  his  lifetime,  &c., 
because  that  their  titles  and  rights 
in  this  were  several,  &c."  Litt. 
Tenures  (about  1480).  "Things 
personal  may  belong  to  their  owners, 
not  only  in  severalty,  but  also  in 
joint-tenancy  and  in  common,  as  well 
as  real  estates.  They  cannot,  in- 
deed, be  vested  in  coparcenary;  be- 
cause they  do  not  descend  from  the 
ancestor  to  the  heir,  which  is  neces- 
sary to  constitute  coparceners.  But 
if  a  horse  or  other  personal  chattel 
be  given  to  two  or  more,  absolutely, 
they  are  joint  tenants  hereof;  and, 
unless  the  jointure  be  severed,  the 
same   doctrine   of   survivorship  shall 


take  place  as  in  estates  of  lands  and 
tenements.  Litt.,  §  281 ;  1  Vern. 
482.  And,  in  like  manner  if  the 
jointure  be  severed,  as,  by  either  of 
them  selling  his  share,  the  vendee 
and  the  remaining  part  owner  shall 
be  tenants  in  common,  without  any 
jus  accrescendi  or  survivorship. 
Litt.,  §  321.  So,  also,  if  lOOi  be 
given  by  will  to  two  or  more,  equally 
to  be  divided  between  them,  this 
makes  them  tenants  in  common;  1 
Equ.  Cas.  Abr.  292,  as,  we  have 
formerly  seen,  p.  192,  the  same  words 
would  have  done  in  regard  to  real 
estates.  But,  for  the  encouragement 
of  husbandry  and  trade,  it  is  held 
that  a.  stock  on  a  farm,  though  oc- 
cupied jointly,  and  also  a  stock  used 
in  a  joint  undertaking,  by  way  of 
partnership  in  trade,  shall  always 
be  considered  as  common  and  not 
a.s  joint  property,  and  there  shall  be 
no  survivorship  therein.  1  Vern. 
217."  2  Blackstone  Comm.  399.  It 
is  provided  in  section  1,  both  of 
the  English  act  and  of  the  Ameri- 
can that  one  part  owner  may  sell 
his  share  to  another  part  owner,  but 
this  it  will  be  observed  does  not 
cover  a  sale  to  a  third  person. 
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ever,  the  mass  of  .goods .  is  of  identical  character  throughout,  as 
wheat,  or  oil.  Even  in  such  a  case  the  view  of  the  English 
court  ,  is  that  an  agreement  to  sell  a  specified  quantity  of  the 
.goods  can  transfer  no  property  -right  to  the  buyer. ^^ 

§  149.  .Eeason  for  the  English  view  and  its  validity-. —  The 
reason  for  the  English  rule  denying  the;  possibility  of  transferring 
; title  to  a. specified  portion  .of  a  mass  is  based  on  fogic  rather 
than  law.     In  the  nature  of  the  case  it  is  impossible  to  transfer 

Ownership  necessarily  im- 
It  is,  there- 


title  to  something  wholIy~unspeci1ied7 

plies  specific ,  property  as  the  subject  of  ownership. 

.fore,  impossible. literally  to  o\\'n  ten  tons  of  oil  out  of  forty  tons 


"Wallace  r.  Breeds,  13  East,   .522, 

la  bargain  was  made  to  sell  fifty  tons 
of  Greenland  oil,  "  allowance  for 
foot  dirt  and  water  as  customary." 
An  order  was  given  by  the  sellers  to 
the  buyers  for  delivery  of  the  "  fifty 
tons    ex    ninety    tons/'       This    order 

"Was  sent  to  the  'wharfingers  but 
nothing  was  done  in  pvirsuan<^  of  it 
until  after  the -sellers  failed,  when 
the  order  was  ■countermanded  by  the 

■  selleTS.     It  was   held  that  the  prop- 

-  erty  had  not  passed.  The  court  dis- 
tinguished Whitehouse  i'.  -Frost,  12 
East,  614,  stated  below,  on  the 
ground  that  in  Wallace  r.  Breeds, 
various  -acts  ■  must   be    done   by   the 

-seller    in  order   to   put   the  oil   in  a 

■deliverable  condition.  In  Bosk  r. 
Bavis,  2  M.  &  S.  397,  the  bargain 
was  for  ten  tons  of  'flax,  "  ex  Vrow 
Maria."  Tlie  seller  had  abo-at  -eigh- 
teen tons  of  flax  of  this  ship-ment 
lying  at  the  defendant's  -wharf.  It 
■was' necessary  to  weigh  arid  break  -up 

'the  -mass  -in  o-rder  to  --sepaTa-te  ten 
tons.    This  had  not  been  done  and  it 

•was  held  that  title  had  not  pas-sed. 
Cases  involving  '  the  same  principle 
are:  Austen     v.     Craven,     4     Taunt. 

■644,   White  r.' Wilks,  "5  Taunt.  176; 

'■Bhepley  r.  Da-vis,  5  Taunt.  617; 
Boswell  r.  Kilborn,  15  Moo.  P.  C. 
.^09 ;  -Snell  r.  Heighten,  1  Cab.  & 
&  Ell.  95.     Tlie  case  of  Whitehouse  v. 


Erost,  12  East,  614,  is  regarded  as 
overruled  by  the=e  decisions.  In 
that  case  the  bargain  was  for  the 
sale  of  ten  tons  of  oil  in-  a  cistern 
containing  forty  tons  of  oil.  The 
seller  had  himself  bought  these  ten 
tons  -while  part  of  a  larger  mass  in 
the  hands  of  his  vendor.  The  oil 
remained  throughout  the  transaction 
stored  by  the  original  seller  in  the 
same  cistern  containing  forty  tons. 
It  was  held' that  title  had  passed  to 
the  second  buyer.  It  is  to  be  noticed 
in  this  case  that' there  was  clear  evi- 
dence of  an  intention  to  pass  title, 
•sometMng  -which  did  not  exist  in 
most  of  the  decisions  previously  re- 
ferred to.  In  Whitehouse  v.  Frost, 
not  only  had  the  bailees  accepted  the 
order  to  deliver  to  the  second  p-ur- 
chaser,  bui  it  was  expressly" provided 
in  the  contract  of  sale  to  him  that 
the  oil  should  be  at  his  risk.  Jlore- 
over,  it  was  the  custom  to  charge 
the  purchaser  in  proportion  to  the 
quantity  of  oil  bought  by  him  -with 
rent  for  the  same  -until  delivered. 
As  the  case  is  regarded  as  overruled 
(Benjamin,  Sale  (5th  Eng.  ed.),  338, 
note '4),  it  is  evident  that  by  the 
Engli'sh  law  it  is  impossible  to  make 
a  transfer  of  title  vmder  the  circum- 
stances suggested  in  the  case,  even 
though  the  parties  so  intend. 
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&I1  contained  in  one  cistern.  It  muat  be  conceded  that  this 
reasoning  is  sound  so  far  as  concerns  the  ownership  of  ten  tons, 
as  snch.  If  ten  tons  really  were  owned  by  the  buyer,  it  would 
^be  fair  to  inquire  which  ten  tons  he  owned,  an  inquiry  which 
could  not  be  answered  satisfactorily.  If  the  answer  '"'  any  ten' 
tons"  were. made,  the  answer  itself  would  be  an  assumption  that 
^^%„^9-i5£t_P£^e<i  to  a  specific  ten  tons  and,  therefore^  that 
the  right  was  a  contractual  rather  than  a  property  right.  The 
matter  maybe  tested  by  supposing  the  destruction  of  the  property. 
If  the  buyer~actualiy  owns  ten  tons^  that  ten  tons  should  be  siib- 
ject  to  the  risk  of  loss  and  chance  of  destruction  apart  from  the 
oil  in  the  cistern  belonging  to  others;  but  of  course  if  ten  tons 
of  the  oil  in  the  cistern  were  destroyed,  neither  party  would 
admit  that  it  was  his  ten  tons,  and  it  would  be  impossible  to  prove 
that  it  was. 

§  150.  Buyer  becomes  tenant  in  common  with  other  owners. — 
It  cannot  be  assumed,  however,  that  parties  making  such  a  bar- 
gain as  that  referred  to  in  the  preceding  section  were  doing  some- 
thing absurd  on  the  face  of  it  in  providing  that  the  property 
should  pass  to  the  buyer  immediately  though  the  subject-matter 
of  the  purchase  was  not  separated  from  other  goods.  If  an  intel'- 
ligible  meaning  can  be  given  to  their  agreement,  it  should  be. 
It  is  perfectly  easy  to  do  this.  Though  it  is  impossible  to  trans- 
fer  the  property  in  ten  toM_of__oilj_j_s_suchj  when  there  are  forty 
tons  in  the  cistern,_it^  is  perfectly  possible  _to_make_the  buyer 
tenant  in  common  with  the  seller  qf^  the  whole_  masSj^  thejbuyer 
becoming  owner  of  a  fourth  share  and  the  seller  remaining  owner 
of  three-fourths.  There  can  be  little  doubt  that  this  fairly  repre- 
sen"ts~tKe  intention  of  the  parties.  They  intend  that  the  goods 
shall  be  kept  together  for  the  present  and,  nevertheless,  that  the 
property  shall  pass.  They  recognize  that  it  is  impossible  to  dis- 
tinguish one  part  of  the  mass  from  another.  They  presumably 
recognize  that  the  right  of  the  seller  to  the  thirty  tons  unsold 
is  as  complete  as  the  right  of  the  buyer  to  the  ten  tons  sold.  They 
can,  therefore,  hardly  fail  to  recognize  that  they  are  both  interested 
in  the  mass  throughout  as  co-owners,  however  they  may  describe 
this.  The  failure  of  the  English  courts  to  recognize  the  possibility 
of  transTating  an  agreement;  which  In  terms  call  for  tJie  sale"^ 
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a   specified  quantity  into  an   agreement   for   a  fractional   share 

seems  strange. 

§  151.  Consequences  of  the  doctrine  of  tenancy  in  common. — 

If  the  buyer  becomes  tenant  in  common  with  the  seller,  or  other 
owners  of  the  remainder  of  the  ma?s,  it  follows  that  the  whole 
mass  is  at  the  risk  of  all  the  parties  interested  in  it,  in  pro- 
portion to  their  various  holdings.  It  would  no  doubt  be  possible 
for  a  seller,  in  agreeing  to  sell  ten  tons  of  oil  from  a  cistern  con- 
taining forty  tons,  to  guarantee  that  the  buyer  should  ultimately 
receive  the  full  amount  of  ten  tons.  That,  however,  would  in 
effect  be  a  contract  of  insurance.  If  the  property  passes,  unless 
his  rights  are  enlarged  by  contract,  the  buyer  is  necessarily  con- 
fined to  a  fractional  share  of  the  whole.  If  the  whole  diminishes, 
the  buyer's  share  must  suffer  in  proportion  to  the  rest.  It  seems 
to  be  assumed  sometimes  in  such  a  case,  both  that  the  buyer 
has  a  propertj^  right  and  that  he  has  an  indefeasible  right  to  ten 
tons,  unless,  indeed,  the  whole  property  is  destroyed.  This  can 
only  be,  however,  on  the  ground  that  there  is  both  a  transfer 
of  a  property  right  and  an  insurance  that  that  property  right 
will  remain  as  great  as  it  was  at  the  time  of  sale.  Such  a  con- 
tract of  insurance  ought  not  to  be  implied  against  a  seller  or 
warehouseman  unless  the  terms  of  the  contract,  or  custom,  clearly 
warrant  it. 

§  152.  Mass  of  undetermined  quantity. —  The  leading  American 
case®"  presented  an  additional  circumstance.  In  that  case  the 
buyer  bought  0,000  bushels  of  wheat  from  two  piles,  in  fact, 
aggregating  6,249  bushels,  but  of  which  the  quantity  had  not  been 
determined  at  the  time  of  the  bargain.  There  was  clear  indica- 
tion that  the  parties  intended  title  to  pass,  since  (the.  seller 
signed  a  receipt  aclaiowledging  that  he  held  6,000  bushels  sub- 
ject to  the  order  of  the  buyer,  and  the  buyer  paid  a  portion  of 
the  price.  But  in  this  case  it  will  be  noticed  that  the  amount  of 
the  mass  was  undetermined.  JSTevertheless,  the  court  held  that 
title  passed  to  the  purchaser.  The  line  of  reasoning  followed 
by  the  court  was  that  it  was  possible  for  two  or  more  persons 

"Kimberly   v.    Patchin,    19    N.   Y.       ants    r.   PpTKlleton,   6   Kand.   473,   18 
330,  75  Am.  Dec.  334.     The  earliest       Am.  Dec.  726. 
American  decision  was  in  1828,  Pleas- 
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to  own  goods  confused  in  an  indistinguishable  mass  of  undeter- 
mined amount,  and  that  if  such  ownership  was  possible  the  par- 
ties, if  they  so  intended,  could  by  agreement  bring  it  about.  The 
result  reached  by  the  court  and  the  reasoning  by  which  it  was 
reached  both  seem  sound.  The  line  of  reasoniug,  somewhat  elabo- 
rated, will  be  followed  in  the  ensuing  sections. 

§  153.  Confusion  of  goods. —  Where  goods  of  similar  character 
belonging  to  two  persons  are  so  mingled  that  separation  of  the  pre- 
cise goods  that  belong  to  one  party  cannot  be  made  from  those  be- 
longing to  the  other  party,' the  common  law  clearly  recognizes  that 
the  title  of  each  party  is  not  lost  unless,  at  any  rate,  the  admix- 
ture was  tortious. ''"'^  The  possibility  of  tenancy  in  common  created 
by  confusion  of  goods  is  recognized  not  only  in  the  older  authori- 
ties but  in  modern  English  cases,^^  and  also  by  decisions  in  this 


"  In  Lupton  v.  White,  15  Ves. 
432,  442,  Lord  Eldon  says:  "What 
are  the  eases  in  the  old  law  of  a 
mixture  of  corn  or  flour  ?  If  one  man 
mixes  his  corn  or  flour  with  that 
of  another  and  they  were  of  equal 
value,  the  latter  must  have  the  given 
quantity,  but  if  articles  of  different 
values  are  mixed,  producing  a  third 
value,  the  aggregate  of  both,  and 
through  the  fault  of  the  person  mix- 
ing them,  the  other  party  cannot  tell 
what  was  the  original  value  of  his 
property,  he  must  have  the  whole." 
The  first  part  of  this  quotation, 
which  is  the  part  of  interest  here, 
indicates  that  Lord  Eldon  thought 
that  even  if  the  confusion  of  similar 
goodg  was  brought  about  by  a,  tort, 
the  wrongdoer  would  not  be  pun- 
ished by  losing  all  interest  in  the 
mass.  Commenting  upon  this  pass- 
age. Mr.  Justice  0.  W.  Holmes, 
before  his  elevation  to  the  bench, 
wrote :  "  This  seems  hardly  borne 
out  by  the  old  cases,  but  would  per- 
haps be  followed,  as  there  seems  to 
be  no  substantial  reason  for  depriv- 
ing the  wrongdoer  of  his  whole 
property  in  such  a  case.  Hesseltine 
V.    Stockwell,    30    Me.    237,    50    Am. 


Dec.  627 ;  Moore  v.  Bowman,  47 
N.  H.  494,  502;  Story,  Bailm.,  §  40; 
Ryder  v.  Hathaway,  21  Pick.  298. 
But  see  Spence  v.  Union  Marine  Ins. 
Co.,  L.  R.  3  C.  P.  427,  437,  bottom. 
It  may  be  observed  also  that  it  is 
harldy  probable  that  Lord  Eldon 
thought  legal  proceedings  necessary 
for  a  partition  in  this  instance." 
6  Am.  L.  Rep.  455.  Chancellor  Kent 
lays  down  the  rule  that  where  the 
goods  of  two  persons  are  indistin- 
guishly  mingled,  they  become  tenants 
in  common  if  the  mingling  was  by 
consent,  but  if  made  wrongfully  by 
one  of  the  owners,  the  common  law 
gave  the  entire  property  to  the  other. 
2  Kent's  Comm.  264,  365. 

"^  Spence  v.  Union  Marine  Ins. 
Co.,  L.  R.  3  C.  P.  427.  In  this  case 
a  vessel  loaded  with  cotton  was 
wrecked  and  part  of  the  cargo  lost 
and  the  marks  on  many  of  the  bales 
of  cotton  which  were  saved  were 
obliterated.  The  court  held,  for  the 
purpose  of  apportioning  the  loss,  that 
the  several  owners  of  the  cotton 
shipped  had  a  proportional  interest 
in  the  cotton  which  was  saved  and 
which  could  not  be  identified.  The 
case  of  Aldridge  v.  Johnson,  7  E.  & 
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country.  It  is  immaterial  whether  the  comraiiii^ing'  was  brought 
about  by  the  mistake  of  the  owner,'^^  or  was  brought  about  by  the 
wrongful  aot  of  a  stranger,'^  or  by  consent."^    > 

§  154.  Elevator  cases. —  The  principles  referred  to  in  the  pre- 
ceding sections  have  received  their  fullest  application  in  the  case 
of  grain  elevators.  It  is  the  practice  to  mingle  grain  as  it  is 
brought  into  the  elevator  with  grain  of  similar  kind  and  quality, 
previously  delivered  by  other  owners.  The  authorities  cited  in  the 
previous  section  make  it  clear  that  there  is  no  reason  why  the  de- 
positor, by  consenting  to  such  practice,  should  lose  the  property  in 
his  grain  unless  it  is  so  intended.  It  is  the  further  practice 
of  the  elevators,  however,  to  deliver  from  the  mass,  as  called  upon 
by  holders  of  the  warehouseman's  receipts  for  the  grain,  such 
quantities  as  the  receipts  call  for.  The  deliveries  of  grain  to  and 
by  the  warehouseman  may  result  in  the  entire  contents  of  the 
elevator  being  chauged  several  times  over  before  a  particular  de- 
positor reclaims  the  grain  which  he  deposited,  so  that  we  must  deal 
with  a  situation  where  not  only  has  the  plaintiff's  property  been 
miiigled  with  other  property  so  that  its  identity  is  confused,  but 
also  the  whole  mass  with  which  it  was  confused  has  given  place  to 
another  mass  of  goods  of  the  same  sort.  Even  in  this  case,  how- 
ever, there  seems  no  reason  why  the  intention  of  the  parties  cannot 
be  effectuated.  That  their  intention  is  that  the  depositor  shall  re- 
tain a  property  right,  there  can  be  little  doubt.  It  is  the  duty  of 
the  warehouseman  to  keep  in  his  elevator  suificient  grain  to  meet 

B.   885,    ia   also   worth   noticing.     In  this   feature   of  the   case   is   not  dia- 

that  case  a   seller,  having  agreed  to  cussed  the   decision  seems  to  assume 

sell  a  certain  amount  of  barley  from  that    the    buyer    did    not    lose    when 

a  specific  pile,  actually  appropriated  tne  sacks  were  emptied  the  property 

to   the   buyer    part   of   the    barley   by  which    he    had     previously    acquired 

filling    sacks    which    the    buyer    had  when  they  were   filled, 

sent.     The   seller  becoming  bankrupt  "'Ryder  r.  Hathaway,  21  Pick.  298, 

emptied   the    grain   contained   in  the  305;    Moore    r.    Bowman,    47    X.    H. 

sacks  upon  the  pile  confusing  it  with  494,    501;    Pratt   v.    Bryant,   20    Vt. 

the    remaining  barley.      It   was    held  333. 

that  the  property  in  the  barley  con-  "  Bryant   r.    Ware,    30   Jle.   295. 

tained    in    the    sacks    passed    to    the  "'  Inglebright      r.      Hammond,      19 

buyer  when  the  sacks  were  filled  and  Ohio,    337,    53    Am.    Dec.    430.      See 

the  buyer  was  allowed  to  recover  the  also     the     numerous     elevator    cases 

valu£  of  the  goods  from  the  assignee  cited   below. 
itt  b  nkruptcy  of  the  seller.    Though 
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all  autstanding  receipts.*®  The  American  cases  clearly  recognize 
the  validity  of  the  custom  in  use  in  regard  to  grain  elevators,  and 
give  effect  to  the  intention  of  the  parties  that  the  depositor  shall 
■retain  title.'''  The  warehouseman  is  thus  a  bailee  to  keep  the 
grain  with  power  to  change  the  bailor's  ownership  in  severalty  into 
a  tenancy  in  common  of  a  larger  mass  and  back  again,  and  with  a 
continuous  power  of  sale,  substitution,  and  resale.  At  any  given 
moment,  however,  all  the  holders  of  receipts  for  the  grain  are  ten- 
ants in  common  of  the  amount  in  store,  the  share  of  sjieh  being 
proportionate  to  the  amount  of  his  receipts  as  compared  with  the 
total  number  of  receipts  outstanding.*^ 


"  This  is  so  provided  by  statute  in 
some  States  where  the  business  of 
grain  elevators  is  a  very  important 
one,  but  the  same  result  is  reached 
without  a  statute.  Young  v.  Miles, 
20  Wis.  615,  23  Wis.  643.  The  prac- 
tice ot  charging  storage  for  grain  de- 
posited in  itself  indicates  not  only 
that  more  than  a  contract  right  is 
contemplated,  but  also  that  the  ware- 
houseman is  to  keep  on  hand,  if  not 
any  specific  grain,  yet  as  much  grain 
as  the  receipts  call  for;  otherwise  it 
would  be  improper  to  charge  for 
storing    that    amount. 

'"■'Eahilly  v.  Wilson,  3  Dill.  420; 
National  Bank  of  Pontiac  v.  Langan, 
28  Til.  App.  401;  Woodward  v. 
Seamans,  125  Ind.  330,  25  N.  E. 
444,  -21  Am.  St.  Rep.  225;  Arthur 
i;.  Chicago,  Eook  Island  &  Pac.  Ry., 
61  Iowa,  648,  17  N.  W.  24;  Moses 
v.  Teetors,  64  Kans.  149,  67  Pac. 
526,  57  L.  R.  A.  267;  Lcdyard  v. 
Hibbard,  48  Mich.  421,  12  N.  W.  637, 

42  Am.  Rep.  474;   Hall  v.  Pillsbury, 

43  Minn.  33,  44  N.  W.  673,  7  L.  R. 
A.  529,  19  Am.  St.  Eep.  209;  James 
V.  Plank,  48  Ohio  St.  255,  26  N.  E. 
1107;  McBee  r.  C^asar,  15  Or.  62; 
Savage  v.  Salem  Mills  Co.,  48  Or. 
1,  85  Pac.  69;  Millhiser  Mfg.  Co.  v. 
Gallego  Mills  Co.,  101  Va.  579,  44 
S.  E.  760;  Young  f.  Miles,  20  Wis.  615, 
23  Wis.  643.    See  also  Bretz  v.  Diehl, 


117  Pa.  St.  589,  11  Atl.  893,  2  Am. 
St.  Rep.  706.  Compare  South  Austra- 
lian Ins.  Co.  V.  Randell,  L.  R.  3  P.  C. 
101.  Statutes  in  Kentucky,  Massa- 
chusetts, Minnesota,  and  perhaps 
other  States  have  given  the  force  of 
positive  enactment  to  this  view  so 
far  as  public  warehouses  are  con- 
cerned. The  German  Commercial 
Code  has  a  provision  to  the  same 
effect.        Handelsgesetzbuch      (1897), 

419.  In   Rahilly   v.   Wilson,    3    Dill. 

420,  it  was  held  that  the  property 
passed  to  the  warehouseman,  but  he 
was  not  obliged  to  keep  an  amount 
on  hand  equal  to  outstanding  re- 
ceipts. He  might,  and  frequently 
did,  pay  in  cash  the  value  of  the 
grain  which  he  had  received,  instead 
of  returning  the  grain  itself  when 
the  receipt  was  presented.  To  the 
same  effect  is  Lyon  v.  Lyon,  106 
Ind.  567,  7  N.  B.  311;  Savage  v. 
Salem  Mills  Co.,  48  Or.  1,  85  Pac. 
69.  For  a  full  discussion  of  the 
principles  involved  in  the  storage  of 
grain  in  elevators,  see  an  article  in 
6  Am.  L.  Rep.  450,  which,  though  not 
signed,  is  known  to  have  been  written 
by  0.  W.  Holmes,  now  an  associate 
justice  of  the  Supreme  Court  of  the 
United  States. 

«"  6   Am.    L.   Rep.    450 ;    Benjamin, 
Sale   (5th  Eng.  ed.),  340. 
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§  155.  Sale  of  a  portion  of  a  mass. —  It  has  been  shown  that 
ownership  by  several  persons  may  exist  in  property  of  undeter- 
mined amount,  confused  in  one  mass ;  though  the  aliquot  share  of 
each  owner  can  only  be  stated  by  the  measurement  of  the  whole 
mass.  Such  ownership  is  in  the  nature  of  a  tenancy  in  common. 
It  must  follow  that  this  right  of  the  several  owners  is  the  subject  of 
sale,  for  as  has  been  seen,"*'''  one  joint  owner  or  tenant  in 
common  can  sell  his  share.  Indeed  the  receipts  issued  by  ware- 
housemen for  grain  in  elevators,  receipts  which  indicate  owner- 
ship of  a  portion  of  a  mass,  are  the  subject  of  sales  to  an  enormous 
amount  every  day,  and  other  staple  products  are  dealt  with  in  a 
similar  way  to  a  lesser  extent.  Furthermore,  since  the  law  allows 
ovraership  in  the  nature  of  a  tenancy  in  common  in  a  mass  of  an 
undetermined  amount,  no  valid  reason  in  logic  and  no  rule  of  law 
can  be  suggested  which  would  prevent  parties  from  giving  rise  to 
a  similar  situation  when  the  mass  of  goods  belongs  wholly  to  one 
party  at  the  outset.  If  A.  may  pour,  with  B.'s  consent,  ten 
bushels  of  grain  in  B.'s  bin,  which  contained  an  undetermined 
amount  without  losing  a  property  right,  B.  must  surely  be  able  to 
give  A.  just  such  a  property  right  if  A.  had  no  grain  originally 
and  all  belonged  to  B.  If  A.'s  title  to  ten  bushels,  when  he  owned 
that  amount  originally,  can  be,  and  is  translated  when  he  mingles' 
it  with  B.'s  grain  into  the  equivalent  of  ten  bushels,  a  fraction  of 
the  mass,  ten  being  the  numerator  of  the  fraction  and  the  unde- 
termined quantity  of  the  whole  mass,  which  may  be  called  x,  be- 
ing the  denominator  there  is  no  reason  why  a  similar  translation 
may  not  be  made  when  B.  agrees  to  sell  A.  ten  bushels  from  a 
mass  belonging  to  B.  and  the  parties  intend  that  the  property  shall 
pass  at  once. 

§  156.  The  weight  of  American  authority  supports  this  view. — 
The__£reyailing  American  doctrine  supports  the  views  which  have 
been  expressed.*'    A  limitation  of  the  doctrine,  although  obvious, 

<«' Supra,  §   147.  413;    Watts  v.  Hendry,  13  Fla.  523; 

•'Aderholt  v.  Embry,  78  Ala.  185;  Phillips    i.    Ocmulgee    Jlills,    55    Ga. 

Horr  V.  Barker,   8   Cal.  603,   11   Cal.  633;   Cloke  v.  Shafroth,   137  111.  393, 

393,     70    Am.    Dec.    791;     Smith    v.  27  N.  E.  702,  31  Am.  St.  Rep.  375; 

Friend,    15    Cal.    124    (but   see   later  Welch    v.    Spies,    103    Iowa,    389,   72 

California  decisions  in  next  note  but  N.    W.    548 ;    Piazzek    v.    White,    23 

one)  ;  Chapman  v.  Shepard,  39  Conn.  Kans.  621,  33  Am.  Eep.  211;  Bailey 
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is  sometimes  lost  sight  of.  Ownership  in  personal  property  is  not 
transferred  unless  the  parties  so  intend.  So  that  the  only  effect_af 
the  decisions  just  cited  is  that  if  the  parties  intend  to  pass  title. 
the  law  will  effectuate  their  intention.  In  proving  this  intention, 
usage  is  frequently  very  important.  The  whole  practice  in  regard 
to  grain  elevators,  for  instance,  shows  the  intention  of  depositors 
to  retain  a  property  right  and  of  buyers  and  sellers  of  receipts  for 
grain  to  transfer  property  in  the  grain  by  dealing  with  the  re- 
ceipts, even  though  the  grain  referred  to  therein  is  mingled  in  a 
mass  of  undetermined  and  varying  quantity.''''  The  effect  of 
usage,  however,  can  be  no  more  than  to  supply  the  place  of  evi- 
dence of  intent  to  transfejr_title.;  If  it  were  either  contrary  to  the 
policy  of  the  law  or  impossible  as  matter  of  logic  to  transfer  the 
property  in  goods  mingled  in  a  mass,  usage  could  not  make  it 


r.  Long,  24  Kana.  90;  Waldron  v. 
Chase,  37  Me.  414,  59  Am.  Dec.  58 
(this  case  though  not  professedly 
■overruled  by  later  cases  seems  to  be 
at  least  so  qualified  as  to  have  little 
authority)  ;  Carpenter  v.  Graham,  42 
Midi.  191,  3  N.  W.  974;  Merchants' 
Bank  v.  Hibbard,  48  Mich.  118,  11 
X.  W.  834,  42  Am.  Rep.  465;  Mac- 
kellar  v.  Pillsbury,  48  Minn.  396,  51 
N.  W.  222;  Kaufmann  v.  Schilling, 
58  Mo.  218;  Hires  v.  Hurff,  39  N. 
J.  L.  4;  s.  c,  sub  nom.,  Hurflf  v. 
Hires,  40  N.  J.  L.  581,  29  Am.  Rep. 
282;  Kimberly  v.  Patchin,  19  N.  Y. 
330,  75  Am.  Dec.  334;  Hoyt  v.  In- 
surance Co.,  26  Hun,  416;'0'Keefe  v. 
Leistikow,  14  is.  Dak.  355,  104 
N.  W.  515,  9  Am.  &  Eng.  Annot. 
Cas.  25;  Newhall  v.  Langdon,  39 
Ohio  St.  87,  48  Am.  Rep.  426; 
Urownfield  v.  Johnson,  128  Pa.  St. 
245,  18  Atl.  543,  6  L.  R.  A.  48; 
Pleasants  v.  Pendleton,  6  Rand. 
473,-  18  Am.  Dec.  726;  Young  v. 
Miles,  20  Wis.  615,  23  Wis.  643; 
Coffey  V.  Quebec  Bank,  20  U.  C. 
C.  P.  110.  The  case  of  Welch  v. 
Spies,  103  Iowa,  389,  72  N.  W.  548, 
presents  an  unusual  complication  in 


that  the  amount  vphich  the  buyer 
was  to  take  was  not  exactly  fixed  by 
the  contract.  Tliere  were  2,300 
bushels  of  corn  contained  in  two 
cribs.  The  plaintiff  agreed  to  sell 
the  defendant  not  less  than  1,600 
bushels,  nor  more  than  2,300  bushels, 
at  a  given  price  per  bushel.  The 
plaintiff  reserved  the  right  to  retain 
200  or  300  bushels  if  he  needed  them, 
and  a  third  person  was  entitled  to 
fifty  bushels.  The  jury  found  that 
there  was  an  intent  to  transfer  title, 
and  the  court  held  that  as  to  1,600 
bushels,  at  least,  the  title  had  passed. 
There  seems  no  reason  to  question  the 
correctness  of  the  decision.  The  fact 
that  the  exact  amount  which  the 
plaintiff  was  to  buy  had  not  been 
determined  was  doubtless  evidence 
that  title  was  not  intended  to  pass 
until  the  amount  was  fixed,  but  it 
was  entirely  possible  for  the  parties 
to  agree  that  title  to  the  minimum 
amount  should  pass  at  once. 

'°  See  a,  discussion  of  the  effect  of 
iisage  in  Newhall  v.  Langdon,  39 
Ohio  St.  87,  48  Am.  Rep.  426; 
Savage  v.  Salem  Mills  Co.,  48  Or.  1, 
85  Pac.  69. 
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either  legal  or  possible.  Some  evidence  of  intent  to  transfer 
title  is  essential  wiether  the  evidence  be  furnisTi'ed  by  usage  or 
otherwise.  It  is  important  to  bear  this  in  mind  in  any  examina- 
tion of  the  decisions  which  are  usually  cited  as  opposed  in  princi- 
ple to  what  has  been  called  the  prevailing  American  doctrine. 
Many  of  these  decisions,  in  fact,  decide,  not  that  the  property 
could  not  pass  had  the  parties  so  intended,  but  that  it  did  not  pass 
under  the  circumstances,  disclosed  by  the  evidence.  Sometimes 
the  courts  themselves  have  not  clearly  kept  in  mind  the  distinction 
between  the  ]30ssibility  of  transferring  the  property  and  the  in- 
tention to  transfer  it."  Even  if  the  parties  indicate  an  intention 
to  transfer  the  property,  if  the  seller  is  not  at  the  time  of  the 
bargain  owner  of  the  mass  it  is  obvious  that  the  property  cannot 

79 

pass. 

§   157.  Incidents  of  the  tenancy  in  common. —  In  Kimberly  v. 
Patchin,^^  the  court  expressed  a  doubt  whether  the  ownership  of 


"  Fry  !'.  Mobile  Sav.  Bank,  75 
Ala.  473  (in  «o  far  as  this  case 
decides  anything  more  tlian  that 
there  was  no  intention  to  transfer  the 
property,  it  is  overruled  by  Aderholt 
V.  Embry,  78  Ala.  185)  ;  Carpenter 
V.  Glass,  (17  Ark.  135,  53  S.  W.  678; 
lIcLaughlin  r.  Piatti,  27  Cal.  451 
{compare  Cal.  Civil  Code,  §  1140, 
providing  for  the  transfer  of  title 
when  parties  so  agree,  and  the  thing 
itself  is  identified  whether  it  is  sep- 
arated from  other  things  or  not.  See 
also  Blackwood  r.  Cutting  Packing 
Co.,  76  Cal.  212.  18  Pac.  248,  0  Am. 
St.  Rep.  199)  ;  Commercial  Bank  i'. 
Gillette,  90  Ind.  268,  46  Am.  Rep. 
222:  Courtright  r.  Leonard,  11  Iowa, 
32  (in  so  far  as  this  ease  decides 
anything  more  than  that  there  was 
no  intention  to  transfer  the  property 
it  i.s  overruled  by  Wclcli  /■.  Spies,  103 
Iowa,  389,  72  N.  W.  548)  ;  Ferguson 
V.  Northern  Bank,  14  Bush,  555,  29 
Am.  Rep.  418;  :\rercer  Bank  r. 
Hawkins,  104  Ky.  171,  40  S.  W.  717: 
Morrison  r.  Dingley,  63  Me.  553; 
Lawry  v.  Ellis,  85  Me.  500;  Reeder 
V.    Machen,    57    Md.    56;    Ropes    v. 


Lane,  9  Allen,  502;  Scudder  r. 
Worcester,  11  Cush.  573;  Xew  Eng- 
land Wool  Co.  V.  Standard  Worsted 
Co.,  165  Mass.  328,  43  X.  E.  112,  .^2 
Am.  St.  Rep.  516  (this  case  contains 
an  implication  that  if  the  buyer  was 
given  the  right  to  sever,  the  prop- 
erty would  pass.  If  so,  is  is  ])ossible 
for  the  property  to  pass  though 
goods  are  not  separated)  ;  Waldo  v. 
Belcher,  11  Ired.  609  (and  see 
Blakeley  r.  Patrick,  67  N.  C.  40, 
12  Am.  Rep.  600;  Dunkart  r.  Rine- 
heart,  89  N.  C.  354)  ;  Woods  c.  Mc- 
Gee,  7  Ohio,  Pt.  II,  127,  30  Am.  Dec. 
202  (barrels  of  flour)  ;  (but  usage 
may  modify  this  rule,  Newhall  c. 
Langdon,  39  Ohio  St.  87,  48  Am.  Rep. 
426.  The  later  case  necessarily  de- 
cides that  it  is  possible  for  the 
parties  eifectively  to  agree  that  title 
shall  pass)  ;  Robbins  r.  Chipman, 
1  U"ah,  335,  2  Utah,  347  (a  contract 
to  sell  sheep  from  a  flock).  (Com- 
pare later  Utah  decisions  cited  in 
§  158,  note.) 

"Jackson  v.  Hale,  14  How.  525; 
Foot  r.  Marsh,  51  N.  Y.  288. 

"  19  N.  Y.  330. 
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■die  different  owners  of  property  confused  in  a  mass  was  that  of 
tenants  in  common.  The  only  reason  for  this  doubt,  however,  was 
because  the  court  did  not  think  the  old  rule  of  the  common  law 
forbidding  one  tenant  in  common  to  bring  an  action  for  the  pos- 
session of  the  common  property  was  applicable  to  such  a 
case  as  that  with  which  it  had  to  deal.'*  In  fact  the  buyer 
and  seller  must  be  tenants  in  common  after  the  sale  and  before  the 
property  is  separated.  If  title  passes  there  is  no  separate  property 
of  which  they  can  be  owners  in  severalty  and  no  third  kind  of 
ownership  besides  ownership  in  common  and  ownership  in  sever- 
alty seems  conceivable.  There  is  no  difficulty,  however,  in  holding 
that  in  regard  to  a  tenancy  in  common  of  goods  which  are  fungible 
or  which  have  been  so  treated  by  agreement,  there  is  a  right  of 
severance  by  either  party  unless  the  contract  provides  otherwise. 
The  doctrine  of  the  early  common  law  had  reference  to  indivisible 
things,  such  as  a  horse,  and  should  have  no  application  to  the  case 
of  property  which  derives  its  use  by  being  severed,  and  in  regard 
to  which  severance  is  expected  by  the  parties.  Accordingly,  not 
only  is  severance  Jjj  either  party  proper,  but  severance  may  be 
made  by  an  action  of  replevin  brought  by  the  party  deprived  of 
the  possessioiL.of  Ms-.share_,  He  is  not  confined  to  an  action  for" 
damages. '^^  It  necessarily  follows  from  the  fact  that  the  property 
is  transferred  to  the  buyer  that  the  risk  of  his  share  is  upon  him. 
If,  therefore,  all  the  goods  are  destroyed,  he  must  pay  the  price, 
and  if  he  has  already  paid  it,  he  cannot  recover  it.'*    If  the  loss  is 

'* "  It     is     unnecessary    to     decide  parts  of  the  whole.     As  neither  could 

whether  the   parties   to   the   original  maintain     an     action     against     the 

sale  became  tenants  in  common.     If  other    for    taking    pcfsaession    merely 

a  tenancy  in  common  arises  in  such  of  the  whole,  more  clearly  he  cannot 

cases,  it  must  he  with  some  peculiar  if  the  other  takes  only  the  quantity 

incidents    not    usually    belonging    to  which  belongs  to  him." 

that   species   of   ownership.     I   think  '"Lyon  v..  Lenon,    106   Ind.   567,   7 

each  party  would  have  the   right  of  N.    E.    311;    Piazzek    v.    White,    23 

severing  the  tenancy  by  his  own  act;  Kans.  621,  33  Am.  Rep.  211;  Pitman 

that  is,  the  right  of  taking  the  por-  v.  Baumstark,  63  Kans.  69;   Hall  v. 

tion  of  the  mass  which  belonged   to  Pillsbury,  43  Minn.  33,  37,  44  N.  W. 

him,  being  accountable  only  if  he  in-  673,    7    L.   R.   A.    529,    530,    533,    19 

vaded   the    quantity    which    belonged  Am.    St.     Eep.    209;     Kaufmann    v. 

to  the  other.     But  aissuming  that  the  Schilling,     58    Mo.     218;     Young    v. 

case  is  one  of  strict  tenancy  in  com-  Miles,  20  Wis.  615,  23  Wis.  643. 

mon,  the  defendant  became  the  owner  ™  Welch    v.    Spies,    103    Iowa,   3S9, 

of    6,000   and   the    plaintiffs    of    249  72  N.  W.  548, 
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partial  only,  the  loss  must  fall  upon  the  several  owners  in  propor- 
tion to  the  shares  owned  by  each."    It  has  been  held  in  an  Indiana 


"  The  question  was  fully  discussed 
in  Brown  r.  Nortlicutt,  14  Or.  529, 
13  Pac.  485.  The  court  in  that  case 
said,  of  the  wheat  in  question: 
"  There  was  only  about  two-thirds 
enough  to  pay  the  depositors,  in- 
cluding the  appellant,  the  amounts 
they  had  respectively  stored  there; 
and  the  wheat  not  having  been  kept 
separate,  the  deficiency  or  loss,  from 
whatever  circumatances  it  may  have 
occurred,  if  not  occasioned  by  the 
fault  of  any  of  them,  must  fall  upon 
all  in  the  proportion  which  the 
amount  of  wheat  each  had  deposited 
bore  to  the  whole  amount  deposited. 
This  rule  is  based  upon  a  maxim 
that  all  courts  are  bound  to  observe 

—  the  maxim  that  equality  is  equity 

—  and  it  certainly  could  have  no 
better  foundation.  The  authorities 
produced  at  the  hearing  by  the 
respondents'  counsel  show  that  it  has 
been  recognized  and  approved  by 
courts  of  the  highest  authority.  See 
Gushing  v.  Breed,  14  Allen,  376,  380, 
92  Am.  Dec.  777;  Sexton  v.  Graham, 
53  Iowa,  192,  193;  Dows  v.  Ekstrone, 
3  Fed.  Rep.  19 ;  United  States  r.  Cask 
of  Gin,  3  Fed.  Rep.  20;  Dole  v.  01m- 
stead,  36  111.  150,  85  Am.  Dec.  397. 
In  Gushing  !'.  Breed,  supra,  the  court 
held  that  where  several  parties  had 
stored  various  parcels  of  grain  in  an 
elevator,  and  it  was  put  into  one 
mass  according  to  usage,  to  which 
they  must  have  been  deemed  to  have 
assented,  they  were  tenants  in  com- 
mon of  the  grain,  and  that  each  was 
entitled  to  such  a  proportion  as  the 
quantity  placed  there  by  him  bore  to 
the  whole  mass;  and  in  Dole  v.  01m- 
stead,  supra,  the  court  held  the 
same  doctrine,  and  held,  further, 
that  the  grain  being  thus  owned  in 
common,     the    several     owners    were 


compelled  to  sustain  any  los.3  pro 
rata  which  might  occur  by  diminu- 
tion, decay,  or  otherwise;  and  that 
where  the  holder  of  a  receipt  had  re- 
ceived the  full  quantity,  or  a  larger 
proportion  than  his  ratable  share  ip 
view  of  the  deficiency,  he  would  be 
bound  to  account  for  such  excess  re^ 
ceived  by  him  according  to  his  pro- 
portion of  the  loss.  This  is  un- 
doubtedly the  correct  rule,  as  it  is 
founded  upon  common  justice.  The 
result  of  the  rule  is  simply  this :  A. 
puts  wheat  in  a  warehouse  for  stor- 
age; B.,  C.  and  others,  severally,  have 
wheat  there  for  the  same  purpose. 
It  is  all  mingled  together,  with  the 
presumed  consent  of  all  parties. 
They  each  necessarily  own  the  sev- 
eral amounts  of  wheat  they  have 
there,  but  neither  can  identify  his 
own,  but  it  is  in  common ;  and  if  a 
loss  occurs  by  casualty,  or  the  ware- 
houseman wrongfully  abstracts  a  part 
of  the  general  lot,  it  must  necessarily 
be  borne  by  the  depositors  pro  rata. 
But  to  render  A.  liable  to  contrib- 
ute to  the  loss,  it  must  occur  after 
he  stored  his  wheat;  he  would  not 
be  affected  by  any  deficiency  which 
occurred  prior  to  his  deposit  of  his 
wheat.  Former  deficiencies  would 
have  to  be  borne  by  B.,  C.  and  others, 
who  had  wheat  there  when  it  oc- 
curred. A.'s  amount  of  wheat  would 
be  the  proportion  it  bore  to  the  whole 
amount  actually  in  store  when  he 
placed  his  there,  not  to  the  amount 
it  would  be  with  what  B.,  C.  and 
others  had  really  put  there."  It 
further  appeared  in  the  case  that 
subsequently  to  the  creation  of  the 
deficiency,  one  of  the  parties  had 
laid  aside  for  him  by  the  warehouse- 
man the  full  amount  of  wheat  which 
he    had   deposited.      When   this   was      ,      , , 
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case,™  that  where  depositors  of  wheat  in  an  elevator  knew  that  it 
was  mingled  with  wheat  purchased  by  the  elevator  company  and 
that  the  company  made  sales  from  the  mass,  they  were  estopped  to 
assert  against  a  purchaser  from  the  elevator  company  ownership 
of  the  wheat.  This  doctrine  has  not  been  followed  elsewhere  and 
is  oppossed  to  Minnesota  decisions,^^  but  it  seems  sound  in  any 
case  where  the  dej^ositor  expressly  or  impliedly  authorizes  sales 
by  the  warehouseman. 

§  158.  Selection. —  The  cases  which  have  been  discussed  must 
he  carefully  distinguished  from  cases  in  which  the  seller  is  to 
select  a  portion  of  the  mass  from  the  remainder  and  appropriate 
the  selected  portion  to  the  buyer.  Such  a  bargain  necessarily  im- 
plies that  the  contents  of  the  mass  are  regarded  by  the  parties  as 
differing  in  value.  It  would  be  a  direct  violation  of  the  terms  of 
such  a  bargain  to  say  that  it  was  in  effect  an  agreement  to  create 


done  the  depositor  was  ignorant  tliat 
there  was  any  deficiency.  The  court 
held  that  the  setting  aside  of  the 
wheat  did  not  increase  tlie  depositor's 
riglits  and  apparently  even  had  the 
wheat  been  delivered  to  him,  he  would 
have  had  no  right  to  retain  it  all. 
See  also  O'Neal  v.  Stone,  79  Mo. 
App.  279;  Chase  v.  Washburn,  1 
Ohio  St.  244,  59  Am.  Dec.  .  623; 
Savage  v.  Salem  Mills  Co.,  48  Or. 
1,  85  Pac.  69,  75;  Spence  v.  Union 
Marine  Ins.  Co.,  L.  R.  3  C.  P.  427. 
In  Minnesota  it  has  been  stated  more 
than  once  that  where  the  warehouse- 
man deposits  his  own  grain  with  that 
of  others,  he  is  entitled  only  to  the 
excess  in  the  elevator  over  and 
above  the  amount  called  for  by  his 
receipts.  Hall  v.  Pillsbury,  43  Minn. 
33,  7  L.  E.  A.  529,  533,  44  N.  W. 
673,  19  Am.  St.  Rep.  209;  Herriek 
V.  Fames,  78  Minn.  475,  479,  81 
N.  W.  526.  In  these  cases,  however, 
the  court  did  not  have  in  mind  the 
question  of  accidental  destruction, 
and  except  in  such  a  case  the  state- 
ment is  accurate. 
™  Preston     v.      Witherspoon,      109 


Ind.  457,   9  N.  E.  585,  58  Am.  Rep. 
417. 

"Hall  V.  Pillsbury,  43  Minn.  33, 
44  N.  W.  673,  7  L.  R.  A.  529,  19 
Am.  St.  Rep.  209 ;  Jackson  v.  Sevat- 
son,  79  Minn.  275,  278,  82  N.  W. 
634.  In  Hall  v.  Pillsbury,  the  court 
said :  "  Much  argument  has  been  ex- 
pended to  show  the  inconvenience  to 
commerce  in  grain  if  in  such  cases 
the  owner  of  the  grain  may,  notwith- 
standing a  wrongful  sale  by  the 
warehouseman,  follow  the  grain  into 
the  hands  of  the  purchaser.  As 
touching  the  matter  of  convenience, 
the  argument  has  much  force.  It 
might  tend  greatly  to  facilitate 
trafiic  in  grain  if  we  had,  in  respect 
to  it,  such  a  rule  as  in  England  per- 
tains to  property  sold  in  markets 
overt.  But  there  is  no  such  rule  in 
this  country.  The  general  rule  is 
that  an  owner  of  personal  property 
cannot  be  deprived  of  his  right  to  it 
through  the  unauthorized  act  of 
another.  That  rule  applies  as  well 
to  grain  or  other  property  on  deposit 
for  the  purpose  of  atoring  as  to 
property   in  any   other   situation." 
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a  tenancy  in  common  in  the  mass.^°  If,  indeed,  the  sale  relates 
to  all  goods  of  a  certain  kind  in  a  mass,  the  property  in  those 
specific  goods  may  pass.  The  case  is  not  then  one  of  nnspeci- 
fied  goods.  Even  in  such  a  case,  however,  if  the  seller  is  to  make 
the  separation,  under  the  doctrine  that  where  anything  remains  to 
be  done  l>y  the  seller  the  property  is  presumed  not  to  pass,^^  it  will 
lie  presumed  here  that  the  property  does  not  pass  until  the  separa- 
tion is  made;  but  this  will  be  only  a  presumption  of  intention,  and 
if  a  contrary  intention  is  shown  it  will  govern.  On  the  other 
hand,  if  all  the  goods  were  delivered  to  the  buyer  and  he  was  tc 
make  the  separation,  this  presumption  would  not  be  applicable 
and  the  property  in  those  -goods  in  the  mass,  to  which  the  bargain 
related,  would  pass  at  once  to  the  buyer  before  separation.*"  If 
the  terms  of  the  bargain  were  not  sufficient  to  enable  a  competent 
person  to  determine  to  what  portion  of  the  mass  the  bargain  re- 
lated, it  would  seem  impossible,  however,  for  the  property  to  pass 
until  the  separation  was  made.®^ 


"  Cases  of  this  sort  are  jMcFadden 
I.  Henderson,  128  Ala.  221,  26  So. 
C-IO  (contract  for  the  sale  of  1,500 
bales  of  cotton,  but  nothing  below 
low  middlings  and  bales  that  were 
sandy,  seedy,  or  false  packed  were  to 
be  excluded);  Hahn  r.  Fredericks,  30 
Mich.  223,  18  Am.  Eep.  119  (the  con- 
tract for  the  sale  of  tnenty  cords  of 
hard  wood  to  be  taken  from  a  "pile 
containing  several  hundred  cords  of 
mixed  hard  and  soft  wood)  ;  Woods 
r.  Mcfiee,  7  Ohio,  Pt.  11,  127,  30  Am. 
Dec.  20i--feantT£tct~fDT — tire~sat«  "af~ 
6etrT)arrel3  from  a  larger  quantity 
in  which  the  barrels  varied  in  value 
from  twenty-flve  cents  to  fifty  cents)  ; 
Hutchinson  v.  Hunter.  7  Pa.  St.  140 
(contract  for  sale  of  100  barrels  of 
molasses,  part  of  tt  specified  larger 
stock,  but  the  barrels  were  of  un- 
equal contents  and  unequal  value)  ; 
Anderson  r.  Crisp,  5  Wash.  178,  31 
Pac.  03S,  18  L.  R.  A.  419  (contract 
to  sell  162,000  merchantable  brick 
out  of  a  kiln  in  which  all  the  brick 
were  not  merchantable).  See  also 
Foster   v.    Lumbermen's    Mining   Co., 


68  Mich.  188,  36  N.  W.  171;  Cass 
r.  Gunnison,  68  Mich.  147,  36  N.  W. 
4.5 ;  Warren  r.  Buckminster,  24  N.  H. 
336;  Foot  r.  Marsh,  51  N.  Y.  288; 
Dunlcart  r.  Eineheart,  89  X.  C.  354; 
'Steaiibli  r.  Blaine  Bank,  11  Wash 
426,  39  Pac.  814. 
"  See  infra,  §  265. 
"  Lamprey  f.  Sargent,  58  X.  H. 
241.  See  also  Croze  v.  St.,  Mary '9 
Mineral  Land  Co.,  —  Mich.  — ,  107 
N.  W.  313;  Barber  r.  Andrews,  — 
R.  I.  — ,  69  Atl.  1. 

"^-I-B-lamgrey  v.  Sargent,  58  N.  H. 

241,  the  buyer  was  to  select  the 
hard  brick  from  a  qualltito'  of  brick 
of  different  kinds.  If  the^B^eaning 
of  this  bargain  was  that  the 
could  take  any  brick  that  he  deemed 
sufficiently  hard  for  his  purpose,  and 
could  reject  any  brick  that  he  did 
not  want,  it  is  obvious  that  no  goods 
were  identified  at  the  time  of  the 
bargain  of  which  it  is  possible  to 
predicate  ownership.  Nor  was  the 
buyer  tenant  in  common  of  all  the 
brick,  foT  it  was  only  the  hard  brick 
with  which  he  was  concerned. 
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§  159.  What  are  fungible  goads ?  —  The  term  "  fungible  goods  " 
has  been  used  in  the  civil  law  to  define  goods  of  which  each  parti- 
cle is  identical  with  every  other  particle  —  such  a,s  grain,  oil, 
wine.  It  has  been  adopted  in  our  law  and  the  doctrine  in  regard 
to  the  sale  of  a  portion  of  a  mass,  which  has  just  been  considered, 
applies  primarily  to  goods  of  this  character..  It  is  obvious  that  if 
a  mass  of  goods  contains  articles  of  varying  and  differing  quali- 
ties, that  one  who  contracts  for  a  given  number  of  the  objects  does 
not  expect  and  will  not  be  satisfied  to  have,  in  lieu  of  what  his 
contract  specifically  calls  for,  a  tenancy  in  common  in  the  whole 
mass.  Such  a  tenancy  in  common  will  not  accurately  translate 
the  bargain  which  he  made.  ^Nevertheless,  the  modern  American 
doctrine  in  regard  to  sales  of  a  portion  of  a  mass  has  been  fre- 
quently applied  to  goods  not  strictly  fungible  in  their  nature.  In- 
deed, the  earliest  case  in  which  the  doctrine  was  applied^*  related 
to  barrels  of  flour.  Though  flour  of  the  same  grade  is  fungible  in 
the  strictest  sense,  barrels  of  flour  are  not  necessarily  so.  Other 
cases  also  have  applied  the  doctrine  to  barrels.®^  So  it  has  been  ap- 
plied to  bales  of  cotton,^^  and  even  to  cattle  or  sheep.*^  It  is  ob- 
vious that  all  cattle  are  not  alike,  and  that  some  cattle  in  a  herd 

"Pleasants  v.   Pendleton,   6   Rand.  identity  of  the  herd  is  changing  and 

473,  18  Am.  Dee.  726.  that  the  wool  and  young  animals  are 

"  Horr    V.   Barker,   8    Cal.    603,   11  not  all  to  belong  to  the  lessor,  but  a 

Cal.  393,  70  Am.  Dec.  791 ;  Carpenter  specified  quantity  and  number  are  to 

r.   Graham,   42   Sfich.    191,   3   N.   W.  belong  to  him.     As  the  rest  must  be- 

97'4;      Mackellar     v.     Pillsbury,     48  long   to   the   lessee,   and  as   there    is 

Minn.  398,  51  N.  W.  222.  no  way  indicated  in  which  the  iden- 

'"Aderholt  v.  Embry,  78  Ala.  185;  tity  of  the  animals  belonging  either 

Phillips    V.    Ocmulgee    Mills,    55    Ga.  to  the  lessee   or  to   the   lessor  is  to 

633  be     determined,     the     parties     must 

"Watts  V.  Hendry,  13  Fla.  523.  necessarily  be  tenants  in  common,  if 
A  class  of  cases  suggesting  grain  their  intention  is  to  be  effectuated, 
elevator  cases  has  arisen  in  some  of  It  has  been  decided  that  the  lessor 
the  western:  States,  in  which  cattle  retains  the  ownership  in  these  cases, 
or  sheep  are  "  leased,"  as  the  term  and  that  the  transaction  is  a  bail- 
is  used  by  the  owner,  to  another  at  a.  ment  and  not  a  sale.  Robinson  v. 
rental  of  so  many  pounds  of  wool,  Haas,  40  Cal.  474;  Woodward  r. 
and  so  many  of  the  young  every  year.  Edmunds,  20  Utah,  118,  57  Pac.  848; 
It  is  expressly  provided,,  or  at  least  Turnbow  v.  Beckstead,  25  Utah,  4G8, 
strongly  implied,  from  the  terms  71  Pac.  1062;  Wetzel  ti.  Bank,  30 
used  in  the  lease,  that  the  lessor  Utah,  62,  83  Pac.  570;  Rich  v. 
retains  title  to  the  flock  or  herd.  It  Utah  Bank,  30-  Utah,  334,  84  Pac. 
will   be   observed,    however,   that   the  1105. 


190  FOEMATION    OF    THE    CoNTEACT. 

are  more  valuable  than  others,  but  in  the  cases  under  consideration 
the  parties  virtually  agreed  to  act  on  the  assumption  that  all  were 
alike,  and  it  vpill  be  seen  that  this  is  the  really  essential  thing.  If 
parties  to  a  bargain  proceed  on  the  assumption  that  all  the  con- 
stituents of  the  mass  or  bargain  are  identical,  and  are  willing  to 
regard  all  as  alike  for  the  purpose  of  determining  their  rights,  it 
is  an  exact  translation  of  their  bargain  to  regard  them  as  tenants 
in  common.  The  American  decisions  just  referred  to  are,  there- 
fore, justified. 

§  160.  Destruction  of  goods  sold  —  Provisions  of  Sales  Act. — 

Sec.  7.  DESTRUCTION  OF  GOODS  SOLD,— (1.) 
Where  the  parties  purport  to  sell  specific  goods,  and  the  goods  with- 
out the  knowledge  of  the  seller  have  wholly  perished  at  the  time 
when  the  agreement  is  made,  the  agreement  is  void. 

(2.)  "Where  the  parties  purport  to  sell  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  perished  in  part  or 
have  wholly  or  in  a  material  part  so  deteriorated  in  quality  as  to  be 
substantially  changed  in  character,  the  buyer  may  at  his  option 
treat  the  sale — 

(a.)  As  avoided,  or 

(b.)  As  transferring  the  property  in  all  of  the  existing  goods  or 
in  so  much  thereof  as  have  not  deteriorated,  and  as  binding  the 
buyer  to  pay  the  full  agreed  price  if  the  sale  was  indivisible  or  to 
pay  the  agreed  price  for  the  goods  in  which  the  property  passes  if 
the  sale  was  divisible."* 

§  161.  A  sale  of  specific  goods  is  void  if  goods  not  in  existence. — 
In  regard  to  the  correctness  of  the  principle  of  law  stated  in  the 
first  subsection  there  can  be  no  doubt.  There  are  not  many  de- 
cisions exactly  in  point,®®  but  no  question  has  ever  been  raised  iu 

"Subsection     (1)      corresponds    to  land   r.    Turner,   7   Ex.   20S;    Gibson 

section  6  of  the  English   act,   except  r.    Pelkie,    37    Mich.    380;    Bates   r. 

that   "the   parties   purport   to   sell"  Smith,  83  Mich.   347,  47  N.  W.  249. 

has  been  substituted  in  tlie  first  line  In    the    case    first    cited   the    parties 

for   the   words   "  there   is   a  contract  purported  to  make  a   sale  by  means 

for   the   sale   of,"    and    "  agreement "  of  bills  of  lading  of  a  cargo  of  corn, 

is  twice  substituted  in  the  last  line,  In  fact  at  the  time  the  bargain  was 

for  "  contract."    The  other  provisions  made   the   corn,    owing   to   fermenta- 

of  the  American  section  are  new.  tion,    rendering    its    future   preserva- 

"  Hastie   v.    Coutrier,    9    Ex.    102 ;  tion    impossible,     had    already    been 

8.  c,  sub  nom.,  5  H.  L.  C.  673;  Strick-  sold  at  an  intermediate  port  by  the 
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regarji  to  the  result,  though  different  reasons  have  been  suggested 
for  treating  the  sale  as  void.  Sometimes  the  result  is  put  upon 
the  ground  of  impossibility,  sometimes  upon  the  ground  of  mis- 
take, and  sometimes  on  the  lack  of  mutual  assent  owing  to  the 
mistake.  So  far  as  the  existence  of  a  sale  is  concerned,  that  is, 
the  actual  transfer  of  title  to  property,  of  course  there  is  absolute 
impossibility.  The  real  question,  however,  is  whether  the  buyer 
and  seller  are  excused  from  all  liability.  Even  though  there  is 
no  sale  the  seller  may  be  liable  on  an  obligation  of  warranty  or 
contract,^''  and  similarly  the  buyer  might  be  liable  on  an  obliga- 
tion to  pay  the  price.  ISFo  such  obligation,  however,  exists  on 
either  side.  The  seller  is  excused  from  any  such  obligation  by  the 
doctrines  both  of  impossibility  and  mistake.  As  the  obligation 
would  relate  to  a  specific  thing,  the  nonexistence  of  the  thing, 
without  his  fault,  excuses  him.®^  Even  apart  from  the  doctrine  of 
impossibility  the  mutual  mistake  under  which  the  parties  labored 
would  excuse  the  seller  from  any  obligation.  On  the  part  of  the 
buyer  there  is  no  question  of  impossibility,  it  is  entirely  possible 


ship's  captain.  It  was  held  that  the 
bargain  was  void  and  the  purchaser 
not  bound  for  the  price.  In  Strick- 
land V.  Turner,  the  parties  pur- 
ported to  sell  an  annuity  payable 
during  the  life  of  a  third  person. 
At  the  time  the  bargain  was  made 
the  third  person  had  already  died, 
so  that  no  annuity  existed.  It  was 
held  that  the  buyer  could  recover 
the  price  paid.  Similarly  in  Gibson 
V.  Pelkie,  the  bargain  related  to  a 
judgment  which  did  not  exist.  In 
Bates  V.  Smith,  Long,  J.,  said :  "  If 
it  appears  that  the  subject-matter 
of  a  contract  was  not,  and  could  not 
have  been  in  existence  at  the  time  of 
such  contract,  the  contract  itself  is 
of  no  effect,  and  may  be  disregarded 
by  either  party." 

"  See   supra,   §    137. 

"•Taylor  v.  Caldwell,  3  B.  &  S. 
826.  See  also  The  Tornado,  108 
U.  S.  342,  2  S.  Ct.  746,  27  L.  ed. 
747;    Arthur   v.    Blackman,    63    Fed. 


Kep.  536;  Fresno  Milling  Co.  v. 
Fresno  C.  &  I.  Co.,  126  Cal.  640,  59 
Pac.  140;  School  District  v.  Dauchy, 
25  Conn.  530,  68  Am.  Dec.  371; 
Walker  v.  Tucker,  70  111.  527;  Price 
V.  Pepper,  13  Bush,  42;  Pinkham  v. 
Libbey,  93  Me.  575,  45  Atl.  823,  49 
L.  R.  A.  693;  Wells  v.  Calnan,  107 
Mass.  514,  9  Am.  Eep.  65;  Thomas 
V.  Knowles,  128  Mass.  22;  Gilbert 
&  Co.  V.  Butler,  146  Mass.  82,  15 
N.  E.  76;  Goldman  v.  Rosenberg, 
116  N.  Y.  78,  22  X.  E.  259;  Stewart 
V.  Stone,  127  N.  Y.  500,  28  N.  E. 
595,  14  L.  R.  A.  215;  Young  v. 
Leary,  135  N.  Y.  569,  32  N.  E.  607; 
Dolan  V.  Rodgers,  149  N.  Y.  489,  44 
N.  E.  167 ;  Lovering  v.  Coal  Co.,  54 
Pa.  St.  291;  Huguenin  v.  Courtenay, 
21  S.  C.  403,  53  Am.  Rep.  688;  Mc- 
Millan V.  Fox,  90  Wis.  173,  62  N.  W. 
1052;  Board  of  Education  v.  Town- 
send,  63  Ohio  St.  514,  59  N.  E.  223, 
52  L.  R.  A.  868. 
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for  liim  to  pay  the  price.  If  the  promise,  however,  was  .expressly 
or  impliedly  conditional  upon  the  transfer  of  title,  which  would 
generally  be  the  case,  the  nouperformance  of  this  condition,  for 
whatever  reason,  would  necessarily  excuse  him.®^  Even  though 
his  promise  to  pay  the  price  was  not  conditional,  the  destruction 
of  the  goods  for  which  the  price  was  to  he  paid  would  be  such 
failure  of  consideration  as  to  excuse  him  from  paying  the  price 
if  he  had  not  already  paid  it,  and  would  justify  him  in  recovering 
it  if  he  had  already  paid  it.®^  The  doctrine  of  mutual  mistake 
would  also  excuse  the  buyer  as  well  as  the  seller.  It  is  not  ac- 
curate, however,  to  say  that  there  is  no  mutual  assent  ;"'*  the 
parties  do,  in  fact,  assent  to  the  same  thing.  The  mistake  which 
they  make  is  ground  for  excusing  them  from  the  bargain  they 
made.  It  is  not  a  ground  for  saying  they  never  made  a  bargain.^' 
§  162.  Deterioration  or  partial  destruction  of  the  goods  prior  to 
the  sale. —  The  English  act  makes  no  provision  in  regard  to  the 
case  of  deterioration  or  partial  destruction  of  the  goods  unknown 
to  the  parties  at  the  time  they  entered  into  a  sale.  The  principles 
which  govern  the  case  are,  moreover,  not  so  simple  as  those  which 
relate  to  total  destruction.  Several  cases  may  be  supposed,  the 
simplest  of  wliich  is  that  a  portion  of  the  goods  is  destroyed.  In 
such  a  case  it  is  impossible  for  the  buyer  to  fulfill  his  whole 
bargain;  and  impossibility,  without  his  fault,  should  exciise  him, 
as  in  case  of  total  destruction.  The  buyer  also  should  be 
excused  from  liability  to  pay  the  price  for  the  same  reasons  as 
those  given  in  the  preceding  section.  It  may  be,  however,  that 
the  buyer  wishes  to  take  the  goods  that  remain,  in  spite  of  the 
destruction  of  the  remainder;  he  certainly  is  entitled  to  do  so. 
Impossibility  can  excuse  the  seller  no  further  than  the  impos- 
sibility in  fact  exists.  The  only  doubt  is,  upon  what  terms  the 
buyer  may  proceed.  If  a  separate  price  was  originally  agTeed 
upon  for  the  goods  which  now  remain,  there  seems  no  reason  why 
the  buyer  should  not  be  entitled  to  them  upon  paying  this  price, 
and  so  the  Sales  Act  provides.  To  be  sure  the  seller  never  agreed 
to  sell  those  goods  separately,  though  he  agreed  on  a  divisible 

'"'See  infra,  §   164.  "This   riew   ig    suggested  by   Beir 

'"Strickland  v.  Turner,  7  Ex.  208.         jamin,  Sale    (5th  Eng.  ed.),  139. 

■*  See  supra,  §  5. 
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prioe,  but  as  the  remaining  goods  wliich  were  the  subject  oi  the 
bargain  are  destroyed,  the  seller  cannot  well  be  put  in  a  worse 
•position  than  contemplated  by  the  bargain  if  he  is  obliged  to  give 
up  the  remainder ;  he  is  not  left  with  goods  on  his  hands  undis- 
posed of.  The  buyer,  iiowBYer,  even  though  the  contract  was 
divisible  is  not  bound  to  take  the  goods  unless  he  wishes.  A  part 
-of  the  goods  may  not  serve  his  purpose.  Therefore,  he  has  an 
•option  to  take  the  goods  or  reject  them.  If  the  price  for  the 
goods  which  remain  is  not  fixed  by  the  contract,  while  the  buyer 
jnay  also  claim  the  goods,  he  can  only  claim  them  according  to 
the  terms  of  the  contract.  The  -French  Civil  Code  allows  him  to 
take  them  at  a  valuation,^^  but  this  seems  to  force  upon  the  seller 
a  bargain  which  he  did  not  make. 

A  more  troublesome  case  arises  where  none  of  the  goods  'are 
totally  destroyed  but  all,  or  a  material  part  of  them,  are  inferior 
in  condition  to  what  the  parties  supposed  when  the  bargain  was 
made.  In  regard  to  such  a  case  it  has  been  said  that  "  the 
only  question  is  whether  the  article  has  been  so  far  destroyed 
as  no  longer  to  answer  to  the  description  of  it  given  by  the  con- 
tract," ^''  and  this  statement  is  warranted  by  the  language  of  the 
leading  English  case.®*     This  language,  however,  was  used  at  a 

•"Code  Civil,  Art.  1601.  lay  for  £10  three  days  after  the  sale 
"Chalmers,  Sale  of  Goods  Act  to  the  plaintiff.  The  plaintiff  sued 
(5th  ed.) ,  20.  the  defendant  in  an  action  of  cove- 
■*  Barr  v.  G-ibson,  3  M.  &  W.  390.  nant  for  breach  of  the  covenant 
In  this  case  the  defendant  sold  to  q.uoted  above.  Tlie  court  held  that 
the  plaintiff,  in  England,  by  deed  the  question  was  whether  the  sub- 
poll,  a  vessel,  and  covenanted  that  ject  of  the  transfer  bore  the  char- 
1  .  had  then  "  good  right,  full  power,  acter  of  a  ship  and  held  that  "  the 
and  lawful  authority"  to  sell  the  ship  did  continue  to  be  capable  of 
same.  At  the  time  the  transaction  being  transferred  as  such  at  the 
took  place  the  ship  was  aground  on  time  of  the  conveyance  though  she 
the  coast  of  the  Prince  of  Wales  might  be  totally  lost  within  the 
island,  and  had  been  left  by  the  meaning  of  n  contract  of  insurance 
crew.  She  was  five  feet  above  water  •  «  *  The  covenant,  however, 
on  one  side  and  with  her  masts  of  the  defendant  that  he  had  power 
standing.  Her  bulk  ends  were  to  transfer  her  as  a  ship  at  the  time 
strained.  If  there  had  been  facil-  of  executing  the  deed  was  not 
ities  at  hand,  and  it  had  been  a  dif-  broken."  This  decision  may  be  sup- 
ferent  season  of  the  year,  she  might  ported.  The  action  was  upon  a 
have  been  ,gbt  off  and  repaired.  The  covenant  and  the  decision  depended 
-captain,  in  Tact,  sold  tlie  ship  as  she  simiply   on  the  question  whether  the 

13 
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time  when  the  doctrines  of  implied  warranty  had  not  been  de- 
veloped. More  than  ten  years  later  the  same  eminent  judge 
was  unwilling  to  lay  down  broadly  as  a  general  rule  of  law  that 
a  seller  impliedly  warranted  title  to  the  goods  sold,^®  and  it  was 
not  until  1868  that  the  English  court  clearly  stated  the  modern 
law  of  implied  warranty  of  quality.-'  The  ground  of  implying 
a  warranty  of  quality  must  be  that  the  buyer  is  justified  in  sup- 
posing that  the  goods  to  which  the  bargain  relates  are  merchant- 
able. At  the  present  time,  therefore,  it  seems  clear  that  the  test 
of  whether  an  article  answers  the  description  of  it  given  by  the 
contract  is  not  adequate.  If  the  parties  justifiably  suppose  that 
they  are  dealing  with  goods  in  ordinary  merchantable  condition, 
and  the  goods  are  not  in  such  condition,  there  is  a  mutual  mis- 
take of  a  material  fact,  which  should  justify  the  buyer  in  rescind- 
ing the  transaction.  It  may  well  be  that  even  under  the  English 
statute  nearly  this  result  would  be  reached  by  treating  goods 
as  having  "  perished  "  within  the  meaning  of  the  Sale  of  Goods 
Act,  "  not  only  if  they  were  physically  destroyed,  but  also  if  they 
had  ceased  to  exist  in  a  commercial  sense ;  that  is,  if  their  mer- 
chantable character  as  such  has  been  lost."  ^    It  seems  better,  how- 

defendaut  had  broken  that  covenant.  the  time  of  the  bargain  was  so  ma- 
No  question  of  mistake  or  failure  terial  that  the  buyer  could  have  re- 
of  consideration  could  enter  into  the  scinded  the  transaction  on  account- 
case.      The    language    of    Parke,    B.,  of  mistake. 

however,  goes  farther  than  the  case  "  Morley  v.  Attenborough,  3  Ex. 
required.  He  said:  "In  the  bar-  500.  The  case  related  to  a  sale  by 
gain  and  sale  of  an  existing  chattel,  a  pawnbroker  and  Parke,  B.,  dis- 
hy which  the  property  passes,  the  tinguished  it  from  the  case  of  an 
law  does  not  (in  the  absence  of  ordinary  shopkeeper  selling  goods, 
fraud)  imply  any  warranty  of  the  'Jones  v.  Just,  L.  R.  3  Q.  B.  197. 
good  quality  or  condition  of  the  '  This  suggestion  is  made  in  Ben- 
chattel  so  sold.  Parkinson  v.  Lee,  jamin.  Sale  (5th  Eng.  ed.),  140,  citing 
2  East,  314;  Keilw.  91;  1  EoUe's  several  cases  where  freight  was  held 
Abr.,  Action  sur  case  (P.),  pi.  4,  not  payable  under  a  charter  party 
p.  90.  The  simple  bargain  and  sale,  requiring  delivery  of  the  goods  as  a 
therefore,  of  the  ship  does  not  imply  condition  when  the  goods  were  so- 
any  contract  that  it  is  then  sea-  deteriorated  as  to  be  unfit  for  the 
worthy  or  in  serviceable  condition.''  purposes  for  which  such  goods  are 
At  the  present  day  it  is  clear  that  ordinarily  used.  Duthie  v.  Hilton, 
there  would  be  a  warranty  of  L.  R.  4  C.  P.  138;  Asfar  i;.  Blundell, 
quality  if  the  buyer  had  no  oppor-  [1896]  1  Q.  B.  123.  See  also 
tunity  of  inspection,  as  was  the  case  NickoU  v.  Ashton,  [1901]  2  K.  B.. 
here.  It  eeems  also  clear  that  the  126. 
■fact  that  the   ship   was    aground  at 
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ever,  to  reach  the  desired  result  directly  than  by  putting  an  artifi- 
cial meaning  upon  such  words  as  "  perished  "  or  "  destroyed." 
If  the  seller  knows  of  the  destruction  or  deterioration  of  the  goods 
the  case  would  not  fall  within  the  terms  of  section  1,  but  the 
seller  would  then  be  liable  ?f  not  in  deceit  at  least  on  an  implied 
warranty,  and  the  buyer  would  thus  be  fully  protected. 

§  163.  Provision  of  Sales  Act  as  to  destruction  of  goods  con- 
tracted to  be  sold. —  The  Sales  Act  provides  in  regard  to  this  as 
follows : 

Sec.  8.  DESTRUCTION  OF  GOODS  CONTRACTED 
TO  BE  SOLD.—  (1.)  Where  there  is  a  contract  to  sell  specific 
goods,  and  subsequently,  but  before  the  risk  passes  to  the  buyer, 
without  any  fault  on  the  part  of  the  seller  or  the  buyer,  the  goods 
wholly  perish,  the  contract  is  thereby  avoided. 

(2.)  Where  there  is  a  contract  to  sell  specific  goods,  and  subse- 
quently, but  before  the  risk  passes  to  the  buyer,  without  any  fault 
of  the  seller  or  the  buyer,  part  of  the  goods  perish  or  the  whole  or 
a  material  part  of  the  goods  so  deteriorate  in  quality  as  to  be  sub- 
stantially changed  in  character,  the  buyer  may  at  his  option  treat 
the  contract — 

(a.)  As  avoided,  or 

(b.)  As  binding  the  seller  to  transfer  the  property  in  all  of  the 
existing  goods  or  in  so  much  thereof  as  have  not  deteriorated,  and 
as  binding  the  buyer  to  pay  the  full  agreed  price  if  the  contract  was 
indivisible,  or  to  pay  the  agreed  price  for  so  much  of  the  goods  as 
the  seller,  by  the  buyer's  option,  is  bound  to  transfer  if  the  contract 
was  divisible.^ 

§  164.  A  contract  may  be  avoided  if  the  goods  are  destroyed  or 
injured. —  The  principle  covered  by  this  section  of  the  Sales  Act 
is  not  peculiar  to  the  law  of  sales.  It  applies  to  the  law  of  con- 
tracts generally.  Where  one  party  to  a  contract  cannot  perform 
what  he  has  agreed,  even  though  the  reason  he  cannot  perform  it  is 

'  Subsection      ( 1 )      corresponds     to  in  the  order  of  clauses  made  -which 

section   7   of  the  English  act,  except  does    not    affect    the    meaning.     The 

that   "  contract "   has    in   two   places  rest  of   the   section   is  new  and  cor- 

been     substituted    for     "  agreement,"  responds   with   the   additions   to   the 

the   word    "wholly"    inserted   before  previous   section. 
"  perish,"  and  a  slight  transposition 
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impossibility,  not  due  to  his  own  fault,  he  cannot  claim  the  per- 
formance of  the  other  party.*  Applying  this  principle  jjf^the  law 
of  sales,  if  the  property  is  destroyed  or  injured  before  the  time 
■when  it  was  agreed  that  title  should  pass,  the  buyer  cannot  be 
compelled  to  pay  the  price,''  and  if  he  has  paid  the  price  in  ad- 
vance it  may  be  recovered.^  From  the  seller's  standpoint,  on  the 
other  hand,  impossibility  of  performance  due  to  the  nonexistence 
of  the  subject-matter  of  the  contract  excuses  from  liability."  Sub- 
section (2)  (b)  is  merely  an  application  of  the  general  doctrine 
oi  waiver  to  the  law  of  sales ;  though  the  buyer  may  xefufie  to  take 
any  of  ihe  goods  if  some  are  destroyed  or  injured,  he  may  take 
them  if  he  wishes  to  do  so.  He  cannot,  however,  change  his  own 
liability  in  such  a  case  from  that  provided  for  by  the  contract. 
He  must  pay  the  agreed  price  for  what  he  receives,  even  though 
he  is  not  receiving  all  which  the  contract  required. 

§  165.  Hules  of  the  Civil  Law. —  The  question  of  the  destruc- 
tion of  the  subject-matter  of  the  sale  has  been  much  discussed  in 
the  civil  law,  and  the  rules  of  the  Eonian  Law  have  been  thus 
summarized : 

"  If  the  thing  which  it  has  been  agTeed  to  buy  and  sell  has,  un- 
known to  both  parties,  ceased  to  exist  at  the  time  at  which  the 

'Poussard  v.  Spiers,  1  Q.  B.  D.  410;  262;   ToAvne  r.  Davis,  66  Js^.  H.  396, 

Johnson    v.    Wallcer,    155    Mass.   253,  22    Atl.    450;    Terry    v.    Wheeler,    25 

29  N.   E.   522,   31   Am.   St.   Rep.   550.  N.  Y.  520;   Kein  v.  Tupper,  52  N".  Y. 

"  Calcutta    Co.    v.    De    Mattos,    32  550. 

L.    J.    Q.    B.    322,    335;    Tillson    i'.  =  Logan    v.    Le    Mesurier,    6    Moo. 

United    States,    129    U.    S.    101,    32  P.   C.    116;    Stone    r.   Waite,  88  Ala. 

L.   ed.    636;    Hays    r.   Pittsburg   Co.,  599,   7   So.    117;    Joyce    i'.  Adams,   8 

33  Fed.  Rep.  552;  Peace  River  Phos-  N.    Y.    291;    Williams    v.    Allen,    10 

phate   Co.    r.    Grafflin,    58    Fed.   Rep.  Humph.     337,     51     Am.     Dec.     709; 

550;   Jones  v.   Paarce,  25  Ark.   545;  Kelly  r.  Bliss,  54  W'is.  187,  11  N.  W. 

Crawford    t\     Smith,     7     Dana,    59;  488;   Wong  Ko  v.  Hawaiian  Govern- 

Brown  v.   Childs,  2  Duv.   314;    Phil-  ment,  7  Hawaii,  690. 

lips   r.   Moor,    71    :\te.   78,   80;   Ling-  'Howell   r.   Coupland,    1    Q.   B.  D. 

ham    r.    Eggleston,    27     Mich.     324;  2.58;    Browne    r.    United    States,    30 

Hahn    r.    Fredericks,    30    Mich.    223,  Ct.   CI.  124;   Ontario  Fruit  Assoc,  v. 

18  Am.  Rep.  119;  Wilkinson  v.  Holi-  Cutting  Packing  Co.,  134  Cal.  21,  66 

day,  33  Mich.  386;    Slade  v.  Lee,  94  Pac.  28,  53  L.  E.  A.  681,  86  Am.  St. 

Mich.   127,   53   N.  W.  929;   Drews  v.  Rep.    231;    Losecco    r.    Gregory,    108 

Ann    River    ILogging    Co.,    53    Minn.  La.    648,    32    So.    985;    McMillan   v. 

199,    54   N.    W.    1110;    Fairbanks    v.  Fox,  90  Wis.  173,  62  N,  W.  1052. 
Richardson   Drug   Co.,    42   Mo.  App. 
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contract  is  made,  the  contract  is  void.  The  vendor  must  return 
the  purchase  money,  if  he  has  been  paid ;  and  if  he  alone  knevsr  that 
the  property  no  longer  existed  he  is-  further  liable  to  compensate 
the  purchaser  in  damagea  for  any  loss  which  he  may  sustain 
through  nonperformance,  where'as  if  the  purchaser  alone  Imew  it, 
he  is  bound,  to  pay  the  purchase  money,  and  has  no  rights  himself 
against  the  vendor.  If  both  were  aware  that  the  property  no 
longer  existed,  the  contract  is  void.  Where  the  thing  has  ceased 
to  exist  only  in  part,  the  contract  is  void,  and  the  purchaser  can 
recover  any  purchase  money  which  he  has  paid,  only  where  less 
than  half  of  it  is  left,  or  where  the  portion  wanting  is  the  portion 
for  which  mainly  the  purchaser  can  show  that  he  bought  it.  Other- 
wise the  contract  stands,  the  purchase  money  being  proportionately 
abated.  On  the  same  principle  a  sale  of  the  inheritance  of  a  living 
third  persofl,  or  of  a  person  who  does  not  and  never  has  existed,  is 
void,  though  Jugtinian  legalized  sales  of  the  inheritance  of  a  living 
person  to  which  the  vendor  hoped  to  succeed,  provided  that  person 
assented,  though  he  was  not  thereby  bound  to  leave  it  to  the  vendor 
at  all."  *  It  may  be  assumed  that  the  modern  civil  law  would 
follow  the  same  principles  except  in  so  far  as  express  Code  pro- 
visions may  modify  them.  In  France  the  Civil  Code  provides : 
"  If  at  the  moment  of  the  sale  the  thing  sold  had  wholly  perished, 
the  sale  shall  be  void.  If  a  part  only  of  the  thing  has  perished 
it  is  at  the  option  of  the  buyer  to  abandon  the  sale  or  to  demand 
the  remaining  part,  having  the  price  determined  by  valuation."  * 
The  German  Code  contains  no  specific  provision  in  regard  to  the 
matter,  but  it  is  covered  by  the  general  provisions  in  regard  to 
impossibility,  and  dependency  of  the  obligations  in  bilateral  con- 
tracts.^*' The  Code  of  Louisiana  contains  the  following  provision: 
"  When  the  certain  and  determinate  substance,  which  was  the  ob- 
ject of  the  obligation,  is  destroyed,  is  rendered  unsaleable,  or  is 
lost,  so  that  it  is  absolutely  known  not  to  exist,  the  obligation  is 
extinguished,  if  the  thing  has  been  destroyed  or  lost,  without  the 
fault  of  the  debtor,  and  before  he  was  in  default.  Even  when  the 
debtor  is  in  default,  if  he  has  not  taken  upon  himself  fortuitous 

^Moyle,    Contract    of    Sale    in    the  'Art.   1601. 

Civil  Law,  21.  "See   §§   306,  320,  323. 
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accidents,  the  obligation  is  extinguished,  in  case  the  thing  might 
have  equally  been  destroyed  in  the  possession  of  the  creditor,  if 
it  had  been  delivered  to  him.  The  debtor  is  bound  to  prove  the 
fortuitous  accident  he  alleges.  In  whatever  manner  a  thing  stolen 
may  have  been  destroyed  or  lost,  its  loss  does  not  discharge  the 
person  who  carried  it  off,  from  the  obligation  of  restoring  its 
value."  ^^ 

"Art.    2219. 
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173.  Provision  of  the  Sales  Act  for  determining  the  price  by  valuation. 

174.  Efi'ect  of  a,  condition  requiring  valuation  —  Transfer  of  property. 
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§  166.  Definition  of  price  in  the  Sales  Act. —  The  Sales  Act  pro- 
vides as  follows,  in.  regard  to  the  price : 

Sec.  9.  DEFINITION  AND  ASCERTAINMENT  OF 
PRICE.—  (1.)  The  price  may  be  fixed  by  the  contract,  or  may 
be  left  to  be  fixed  in  such  manner  as  may  be  agreed,  or  it  may  be 
determined  by  the  course  of  dealing  between  the  parties. 

(2.)    The  price  may  be  made  payable  in  any  personal  property. 

(3.)  Where  transferring  or  promising  to  transfer  any  interest  in 
real  estate  constitutes  the  whole  or  part  of  the  consideration  for 
transferring  or  for  promising  to  transfer  the  property  in  goods,  this 
act  shall  not  apply. 

(4.)  Where  the  price  is  not  determined  in  accordance  with  the 
foregoing  provisions  the  buyer  must  pay  a  reasonable  price.  What 
is  a  reasonable  price  is  a  question  of  fact  dependent  on  the  circtim- 
stances  of  each  particular  case.^ 

Subsection  (2)  brings  exchanges  and  contracts  to  exchange 
within  the  act.* 

'  This  is  based  on  section  8  of  the  be  agreed  "  for  "  in  manner  thereby 

English  act.      Subsection    (4)    of  the  agreed,"  for  the  reason  that  the  man- 

Jiales   Act   is    identical   with    subsec-  ner    need    not    be    fixed    "  thereby ; " 

tion    (2)    of   the   English    act.     Sub-  i.    e.,   by    the    contract.     See    §    167. 

section      (1)      is     changed     only     by  Subsections     (2)    and    (3)    are   new. 
substituting  "  in  such  manner  as  may  '  See  §   170. 
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§  167.  Fixing  the  price  —  Executed  sales. —  Ordinarily,  the 
price  either  in  an  executed  sale  or  in  a,  contract  to  sell  is  fixed  by 
the  parties  at  the  time  the  bargain  is  made.  It  need  not  be  stated 
in  words,  however.  If  the  parties  have  by  any  course  of  dealing 
made  it  possible  for  a  reasonable  man  in  their  position,  to  under- 
stand their  intention  as  to  the  price,  it  will  be  fixed  by  this 
understanding  based  on  previous  course  of  dealing  as  eifectually 
as  if  stated  in  words.  Likewise,  either  in  an  executory  contract 
to  sell  or  in  a  sale,  the  parties  may  provide  for  some  means  of 
determining  the  price  later  by  outside  circumstances.^  If,  however, 
they  provide  that  the  price  shall  be  what  they  between  themselves 
may  thereafter  agree  a  difiiculty  based  on  the  fundamental 
principles  governing  the  formation  of  contracts  may  arise. 
If  the  parties  agree  upon  a  sale,  the  price  to  be  thus  fixed,  the 
property  would  indeed  pass.*     The  assent  to  transfer  it  would  be 


"  Illustrations  of  such  bargains  may 
be  found  in  the  following,  cases: 
Daniel  r.  Hannah,  106  Ga.  91,  31 
S.  E.  734)  a  sale  of  cotton  at  "  its- 
highest  market  price  in  Thomaston 
for  the  cotton  on  Xovember  10, 
1896."  Beardsley  v.  Smith,  61  111. 
App.  340,  an  agreement  to  sell  at 
the  "lowest  jobbing  prices."  Lund 
V.  McCutchen,  83  Iowa,  755,  49 
N.  W.  998,  a  contract  to  sell  some 
goods  for  the  price  which  similar 
goods  should  be  sold  for  by  the 
manufacturers  during  1889,  price  to 
be  fixed  on  or  about  Feb.  1,  1889, 
and  other  goods  at  8  per  cent,  more 
than,  the  net  cost  to  the  seller. 
Shaw  V.  Smith,  45  Kans,  334,  25 
Pac.  886,  11  L.  E.  A.  681,  a  contract 
to  sell  flax  seed  for  "  thirty-five  cents 
less  than  St.  Louis  market  price  on 
diiy  of  delivery."  Hagins  v.  Combs, 
102  Ky.  165,  43  S.  W.  222,  a  con- 
tract to  take  logs  in  exchange  for 
goods  and  allow  for  the  logs  the 
most  that  the  seller  "  could  get 
off^ered  in  money  for  them,  delivered 
at  Jackson,  when  measured."  Ash- 
croft  V.  Butterworth,  136  Mass.  511, 


an  agreement  to  sell  air  the  rate  the 
seller  gives  to  another.  Phifer  c. 
Erwin,  100  K  C.  59,  6  S.  E.  672,  an 
agreement  to  sell  at  the  market  price 
on  a  specified  day.  Cunningham  v. 
Brown,  44  Wis.  72,  a  contract  to  sell 
a  lot  of  land  for  the  same  price  at 
which  other  lots  in  the  vicinity  should 
first  be  sold.  llcConnell  v.  Hughes, 
29  Wis.  537,  an  agreement  to  sell  at 
ten  cents  less  than  the  market  price 
on  a  day  to  be  named  by  the  vendor. 
in  the  future.  McBride  v.  Sih'er- 
thorne,  11  U.  C.  Q.  B.  545,  an 
agreement  to  sell  at  the  market  price 
on  the  day  when  the  seller  should 
make  demand. 

*  Valpy  r.  Gibson,  4  C.  B.  837,  864; 
Shealy  c.  Edwards,  73  Ala.  ITS,  49 
Am.  Rep.  43;  Greene  v.  Lewis,  85 
Ala.  221,  4  So.  740,  T  Am.  St.  Kep. 
42;   Leist  r.  Dierssen,  Cal.  App. 

,  88  Pac.  S12;  McEwen  r.  ilorey, 
60  111.  32:  Stout  r.  Carruthersville 
Hardware  Co.  (Mo.  App.),  110  S.  W. 
619.  In  Valpy  v.  Gibson,  the  court 
said :  "  The  omission  of  the  particu- 
lar mode  or  time  of  payment,  or  even 
of    the    price    itself,    does    not   neces- 
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effectual  irrespective  of  the  validity  of  the  consideration  furnished 
by  the  buyer's  promise  to  pay.  An  executed  transfer  of  property, 
while  voidable  for  mistake  or  fraud,  is  not  invalid  for  lack  of 
consideration.  In  the  case  supposed  the  seller  has  received  exactly 
the  promise  on  the  part  of  the  buyer  which  he  expected  to  receive, 
and  it  is  immaterial  whether  this  promise  is  illusory  in  that,  by 
its  very  terms,  the  obligation  to  perform  is  dependent  on  the 


sarily  invalidate  a  contract  of  sale. 
Goods  may  be  sold,  and  frequently 
are  sold,  when  it  is  the  intention  of 
the  parties  to  bind  themselves  by  a 
contract  which  does  not  specify  the 
price  or  mode  of  payment,  leaving 
them  to  be  settled  by  some  future 
agreement,  or  to  be  determined  by 
what  is  reasonable  under  the  circum- 
stances. And  we  think  the  evidence 
in  this  case  shows  that  the  parties 
intended  to  bind  themselves  by  a  con- 
tract of  sale  at  the  specified  prices, 
leaving  the  m<Dde  of  payment  unex- 
pressed and  to  be  determined  by 
what  was  reasonable  or  what  should 
be  agreed  between  them ;  so  that,  if 
the  mode  of  payment  had  not  been 
agreed  on,  the  agreement  of  sale 
would  be  binding  and  complete.' 
Obvious  as  the  point  is  there  are  de 
cisions  of  contrary  effect.  Foster  v. 
Lumbermen's  Mining  Co.,  68  Mich, 
188,  36  N.  W.  171;  Wittkowsky  v. 
Wasson,  71  N.  C.  451.  See  also  Al 
bemarle  Lumber  Co.  r.  Wilcox,  105 
N.  C.  34,  10  S.  E.  871.  In  the  first 
of  these  cases  the  court  said :  "  Tlie 
price  to  be  paid  by  the  purchaser 
should  be  fixed,  and,  if  the  sale  is 
not  to  be  for  cash,  the  terms  of  pay- 
ment must  be  stated  and  the  time 
given  within  which  the  price  fixed 
must  be  paid.  Williamson  v.  Berry, 
8  How.  495,  544,  12  L.  ed.  669.  "Un- 
less this  is  done  the  title  to  the 
property  will  not  pass,  without  a 
clause  in  the  contract  whereby  they 
are  waived,  and  nothing  of  that  kind 


appears  in  the  agreement  relied  upon 
in  this  case.''  In  Wittkowsky  v. 
Wasson,  the  court  said;  "  There  can- 
not be  an  executed  sale  so  as  to  pass 
the  property  where  the  price  is  to  be 
fixed  by  agreement  between  the 
parties  afterward  and  the  parties  do 
not  afterward  agree-.  One  element 
of  a  sale  is  wanting,  just  as  a  dif- 
ferent element  would  be  if  the  thing 
were  not  ascertained.  If  in  such  case 
the  thing  was  actually  delivered  and 
consumed,  the  vendee  would  be  liable, 
not  upon  the  special  imperfect  con- 
tract, but  on  an  implied  contract  to 
pay  a  reasonable  price."  It  may  be 
observed  that  in  Lovejoy  v.  Michels, 
88  Mich.  15,  26,  49  N.  W.  901,  13 
L.  R.  A.  770,  Ohamplin,  C.  J.,  ex- 
pressly deals  with  executed  contracts 
of  sale  where  the  price  is  not  agreed 
upon  at  the  time  of  the  sale.  The 
error  of  the  statements  in  the  earlier 
Michigan  and  the  North  Carolina 
case  is  probably  due  to  confusion  in- 
troduced in  our  law  from  the  Roman 
Law.  In  that  law  it  was  a  ques- 
tion iaving  important  consequences 
whether  a,  bargain  was  in  strictness 
a  contract  of  sale.  In  our  law  in 
order  to  determine  whether  title  to 
goods  passes  nothing  is  material 
other  than  whether  the  owner  in- 
tended to  pass  title  and  the  grantee 
intended  to  receive  it.  Whether  the 
appropriate  name  of  the  transaction 
is  gift,  exchange,  or  sale  is  merely  a 
question  of  nomenclature. 
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buyer's  own  choice.  That  such  is  the  nature  of  the  promise  is 
evident.  The  subsequent  agreement  on  the  price  by  the  buyer  is 
something,  which,  in  the  nature  of  the  case,  is  within  his  power 
as  well  as  the  seller's  to  make  or  refrain  from  making.  It 
amounts  to  no  more  than  a  promise  by  the  buyer  to  pay  such  price 
as  he  chooses,  for  he  need  agree  to  nothing  which  he  does  not 
choose.^  ISTo  doubt  if  the  parties  do  subsequently  agree  on  a 
price,  the  contract  then  acquires  the  same  efficacy  as  if  the  bar- 
gain had  originally  been  made  for  the  price  subsequently  iixed.^ 
If,  however,  no  agreement  is  come  to  in  regard  to  the  price  and, 
nevertheless,  the  buyer  keeps  the  goods,  the  seller  is  not  without 
remedy,for  the  law, as  is  provided  in  the  subdivision  (4)  of  section 
9  of  the  Sales  Act,  above  quoted,  woiild  require  the-e«Uor  to  pay  a 
reasonable  price.'''     This  obligation,  however,  is  guasi-contractual 


"  In  Speirs  v.  Union  Drop  Forge 
Co.,  180  MJU3S.  87,  94,  61  N.  E.  825, 
Knowlton,  C.  J.,  said,  referring  to 
sucli  a  promise :  "  It  is  an  ele- 
mentary principle  of  the  law  of  con- 
tracts tliat  so  long  as  an  essential 
element  entering  into  the  proposed 
obligation  of  either  of  the  parties  re- 
mains to  be  determined  by  an  agree- 
ment which  they  are  to  try  to  make, 
the  contract  is  incomplete  and  unen- 
forcible.  Non  coiistat  in  such  a 
case  that  they  will  ever  be  able  to 
agree.  Sibley  v.  Felton,  156  Mass. 
273,  31  N.  E.  10;  Lyman  v.  Robin- 
son, 14  Allen,  242,  252;  May  r.  Ward, 
134  Mass.  127;  Ashcroft  r.  Butter- 
worth,  136  Mass.  511;  Freeland  v. 
Eitz,  154  Mass.  257,  28  N.  E.  226, 
12  L.  E.  A.  561,  26  Am.  St.  Eep.  244; 
Appleby  v.  Johnson,  L.  E.  9  C.  P. 
158;  Honeyman  v.  Marryatt,  6  H.  L. 
C.  112;  Ridgway  r.  Wharton,  6 
H.  L.  C.  238.  I  deem  it  too  plain 
for  discussion  that  when  the  first 
agreement  was  signed,  and  so  long 
as  there  was  no  agreement  upon  the 
price  to  be  paid  for  any  of  the  work, 
there  was  no  contract  that  bound  the 
plaintiff    to    do     anything    or    that 


bound  the  defendant  to  pay  any- 
thing." This  extract  is  taken  from 
a  dissenting  opinion,  but  the  diiJer- 
ence  of  opinion  in  the  court  did  not 
concern  the  question  to  which  the  ex- 
tract relates. 

'  Speirs  v.  Union  Drop  Forge  Co., 
174  Mass  175,  54  N.  E.  497,  180 
Mass.  S7,  61  N.  E.  825.  See  also 
cases  cited  in  previous  notes  in  this 
section. 

'  See  Valpy  v.  Gibson,  4  C.  B.  837; 
Shealy  i\  Edwards,  73  Ala.  175,  49 
Am.  Rep.  43 :  Greene  r.  LeAvis,  85 
Ala.  221,  I  So.  740,  7  Am.  St.  Eep. 
42;  Macomber  r.  Parker,  13  Pick. 
175;  Boswell  r.  Green,  1  Dutch.  390, 
396.  In  Shealy  v.  Edwards,  the 
court  said  of  such  contracts: 
"  Wliere  the  seller,  whether  by  actual 
delivery  or  other  like  unequivocal 
act,  intentionally  passes  the  prop- 
erty in  specific  goods  to  the  pur- 
chaser without  fixing  the  price,  the 
law  leaves  the  price  to  be  adjusted 
by  the  agreement  of  the  parties,  or, 
if  they  fail  to  agree,  by  the  verdict 
of  a  jury.  If  such  price  is  left  open 
for  future  adjustment  by  consent, 
the  property  being  delivered  with  the 
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rather  than  contractual.  The  law  imposes  it  on  the  grounds  of  jus- 
tice rather  than  because  the  parties,  in  fact,  agreed  to  it.  It  would 
seem  possible  that  the  buyer  would  have  the  option  of  returning 
the  goods  promptly,  if  the  parties  were  unable  to  agree  upon  the 
price,  and  if  he  could  return  them  uninjured. 

§  168.  Kxing  the  price  —  Contracts  to  sell.—  In  the  case  of  an 
agreement  executory  on  the  part  of  the  seller,  as  well  as  of  the 
buyer,  an  additional  principle  is  involved.  As  the  agreement  is 
bilateral  it  is  essential  that  the  promise  of  each  party  be  supported 
by  good  consideration,  and  if  either  promise  is  not  sufficient  con- 
sideration to  support  the  counter-promise,  the  whole  agreement  is 
nudum  pactum.  Such  is  the  situation  where  the  buyer's  promise 
is  to  pay  a  sum  to  be  thereafter  agreed.^  jSTot  only  may  the  buyer's 
promise  to  pay  the  price  be  insufficient  consideration  to  support 
a  seller's  promise  to  transfer  title  if  the  amount  of  the  price  is  to 


expressed  intention  to  complete  the 
sale,  the  price  to  be  agreed  on  is 
implied  to  be  one  that  is  fair  and 
reasonable,  and  this  is  always  the 
lule  of  recovery  on  a  quantum, 
meruit   or  quantum  valebat." 

'  There  are  many  decisions  involv- 
ing facts  identical  in  principal  with 
those  referred  to  in  the  text.  A  con- 
tract namely,  where  the  buyer  agrees 
to  buy  such  a  quantity  of  goods  as 
he  may  desire.  A  typical  illustration 
of  such  a  contract  is  Great  Northern 
R.  R.  Co.  V.  Witham,  L.  R.  9  C.  P. 
16.  In  this  case  the  defendant,  in 
answering  to  an  advertisement  for 
tenders,  wrote  to  the  plaintiff  as  fol- 
lows :  "  I,  the  undersigned  hereby 
undertake  to  supply  the  G.  N.  Ry.  Co. 
for  twelve  months  from  the  1st  of 
November,  1871,  to  31st  of  October, 
187?,  with  such  quantities  of  each  or 
any  of  the  several  articles  named  in 
the  attached  specification,  as  the  com- 
pany's storekeeper  may  order,  from 
time  to  time,  at  the  price  set  oppo- 
site each  article  respectively,  and 
agree    to    abide    by    the    conditions 


stated  on  the  other  side.  (Signed) 
Samuel  Witham."  The  plaintiff's 
officer  replied:  "Mr.  S.  Witham  — 
Sir:  I  am  instructed  to  inform  you 
that  my  directors  have  accepted  your 
tender,  dated,  etc.,  to  supply  this 
company,  at  Doncaster  station,  any 
quantity  they  may  order  during  the 
period  ending  31st  of  October,  1872, 
of  the  description  of  iron  mentioned 
on  the  inclosed  list,  at  the  prices 
specified  therein.  The  terms  of  the 
contract  must  be  strictly  adhered  to. 
Requesting  acknowledgment  of  the 
receipt  of  this  letter.  Signed)  S. 
Fitch,  Assistant  Secretary."  The  de- 
fendant replied,  acknowledging  re- 
ceipt. The  acceptance  here  seems  a 
clear  example  of  what  Sir  Frederick 
Pollock  in  his  treatise  on  Contracts 
(7th  ed.),  p.  46,  calls  an  illusory 
promise.  It  is  evident  that  the  terms 
of  this  promise  required  nothing  of 
the  railway  company  so  as  to  furnish 
a  consideration  for  the  defendant's 
promise.  If  the  plaintiff  had  agreed 
to  take  of  the  defendant  all  such 
articles  named  in  the  specification  a» 
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be  determined:  in  a  way  that  gives  the  buyer  complete  power  over 
the  result,  but  also  where  the  promise  is  so  indefinite  tha:t  it  cannot 


they  might  require  for  their  road 
during  the  period  named^  this  would 
have  connoted  a,  promise  by  the  plain- 
tiff during  tliat  time  not  to  purchase 
any  such  articles  from  any  one  but 
the  defendant,  which  would  have  been 
a.  gBod  consideration.  Hartley  v. 
Cumniings,  5  C.  B.  247 ;  Church  v. 
Proctor,  66  Fed.  Rep.  240,  33  U.  S. 
App.  1,  13  C.  C.  A.  426;  Loudenback 
Fertilizer  Co.  v.  Tennessee  Phosphate 
Co.,  121  Fed.  Eep.  298,  58  C.  C.  A. 
220,  61  L.  E.  A.  402;  National 
Furnace  Co.  v.  Keystone  Mfg.  Co., 
110  Bl.  427;  Minnesota  Lumber  Co. 
V.  WUitebreast  Coal  Co.,  160  111.  85, 
43  N.  E.  774,  31  L.  R.  A.  529; 
Warden  Coal  Washing  Co.  v.  Meyer, 
98  111.  App.  640;  Smith  i\  Morse,  20 
Ea.  Ann.  220;  Burgess  Fibre  Co.  v. 
Broomfield,  180  Mass.  283,  62  N.  E. 
Rep.  367 ;  Cooper  v.  Lansing  Wheel 
Co.,  94  Mich.  272,  54  N.  W.  39,  34 
Am.  St.  Rep.  341 ;  Hickey  v.  O'Brien, 
123  Mich.  611,  82  N.  W.  241,  49 
L.  R.  A.  594,  81  Am.  St.  Rep.  227; 
Dailey  Co.  v.  Clark  Can.  Co.,  126 
Mich.  591,  87  N.  W.  Rep.  761;  Ames- 
Brooks  Co.  V.  Mtna.  Ins.  Co.,  83  Minn. 
346,  86  N.  W.  344;  East  i:  Cayuga 
Lake  Ice  Co.,  21  N".  Y.  Suppi.  887; 
Miller  i\  Leo,  35  X.  Y.  App.  Div. 
589,  165  N.  Y.  019,  59  X.  E.  1126. 
Compare  Berk  ■;;.  International  Explo- 
sives Co.,  7  Comm.  Cas.  20.  Even 
such  an  agreement  had  been,  but,  it  is 
submitted,  erroneously  held  to  be 
without  consideration.  Bailey  v. 
Austrian,  19  Minn.  535;  Cool  v.  Cun- 
ningham, 25  S.  C.  136;  Woodward  v. 
Smith,  109  Wis.  607,  85  N.  W.  424. 
See  also  Burton  v.  Great  Northern 
Ry.  Co.,  9  Ex.  507;  American  Cotton 
Oil  Co.  V.  Kirk,  68  Fed.  Rep.  791,  34 
U.  S.  App.  60, 15  C.  0.  A.  540;  Colum- 


bia Wire  Co.  v.  Freeman  Wire  Co.,  71 
Fed.  Rep.  302;  Crane  v.  Crane,  105 
Fed.  Rep.  869,  45  C.  C.  A.  96;  Cold 
Blast  Transportation  Co.  v.  Kansas 
City  Bolt  Co.,  114  Fed.  Rep.  77 
(C.  C.  A.),  57  L.  R.  A.  696,  52 
C.  C.  A.  25;  Morrow  v.  Southern 
Ex.  Co.,  101  Ga.  810,  28  S.  E.  998; 
Savannah  Ice  Co.  v.  American  Re- 
frigerator Co.,  110  Ga.  142,  35  S.  E. 
280;  Vogel  v.  Pekoo,  157  111.  339,  42 
N.  E.  386,  30  L.  R.  A.  491;  W.  H. 
Purcell  Co.  v.  Sage,  90  111.  App.  160; 
s.  c,  s«6  nom.,  189  111.  79,  59  N.  E. 
541 ;  American  Refrigerator  Co.  v. 
Chilton,  94  111.  App.  6 ;  Jordan  v. 
Indianapolis  Co.  (Ind.  App.),  61 
N.  E.  12;  Benjamin  v.  Bruce,  87  Md. 
240,  39  Atl.  810;  Michigan  Bolt 
Works  r.  Steel,  111  Mich.  153,  69 
N.  W.  241;  Tarbox  v.  Gotzian,  20 
Minn.  139;  Beyerstedt  v.  Winona  Mill 
Co.,  49  Minn.  1,  51  N.  W.  619; 
Rafolovitz  i\  American  Tobacco  Co., 
29  Abb.  N.  C.  406;  Gulf,  etc.,  Ey. 
Co.  c.  Winton,  7  Tex.  Civ.  App.  57, 
26  S.  W.  770;  Hoffman  v.  Maffoli, 
104  Wis.  630,  80  N.  W.  1032,  47 
L.  R.  A.  427;  Teipel  v.  Meyer,  106 
Wis.  41,  81  N.  W.  982.  Further 
illustrations  of  illusory  promises 
may  be  readily  found.  Thus:  An 
agi-eeraent  between  parties  "  that  they 
will  in  the  future  make  such  contract 
as  they  may  then  agree  upon 
amounts  to  nothing."  Shepard  v. 
C'arppnter,  54  Minn.  153,  55  N.  W. 
906.  An  agreement  to  give  a  lease 
of  premises  to  be  first  altered  accord- 
ing to  plans  "  to  be  mutually  agreed 
upon "  is  unenforcible.  Mayer  V. 
McCreery,  119  N.  Y.  434,  23  N.  E. 
1045.  See  also  Wald's  Pollock,  Coir- 
tracts  (3d  ed.),  p.  49. 
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be  enforced.^     This  principle  is  not  peculiar  to  the  law  of  sales, 
hut  finds  illustration  throughout  the  law  of  contracts.-'*' 

§  169.  Fixing  of  the  price  in  the  alternative. —  The  parties 
sometimes  agree  that  the  amount  of  the  price  shall  Tary  accord- 
ing to  the  happeniug,  or  failure  to  iappen,  of  a  future  event.  Such 
an  agreement  contains  all  the  necessary  requisites  of  a  contract, 
but  may  be  used  as  a  means  of  making  a  wager.  In  such  a  case 
the  agreement  would  be  oontrarv  to  public  policy.  The  determin- 
ing question  seems  to  be  —  Did'the  event,  upon  which  the  raising 
or  lowering  of  the  price  was  to  depend,  so  affect  the  value  of  the 
property  as  to  justify  the  supposition  that  the  variation  in  price 
ioUowed  a  real  or  supposed  variation  in  value?  If  so,  the  con- 
tract is  lawful.-'^  If,  however,  the  event  had  no  real  or  supposed 
relation  to  the  value. of  the  property,  the  transaction  is  a  wager. 
And,  likewise,  even  though  the  event  had  a  relation  to  the  value  of 
the  property,  if  the  difference  in  price  according  to  the  happening 


"  Illustrations  of  such  promises 
are:  Guthing  v.  Lynn,  2  B.  &  Ad. 
232,  an  agi-eement  by  the  buyer  of  a 
horse  to  give  £5  more  or  the  buy- 
ing of  another  horse,  if  the  horse 
proved  lucky.  Ctelston  v.  Sigmund, 
27  Md.  334,  an  agreement  to  pay  the 
same  rent  the  lessor  "  might  be  able 
to  obtain  from  other  parties."  The 
suit  here  was  for  specific  performance. 
Buckmaster  r.  Consumers'  Ice  Co.,  5 
Daly,  313,  an  agreejnent  to  sell  ice  at 
such  price  as  would  give  the  seller  a. 
net  profit  "not  to  exceed  $1  per  ton." 

"Wala's  Pollock,  Contracts  (3d 
ed.),  48. 

"Thus  in  Ferguson  v.  Coleman,  3 
Uich.  L.  99,  the  buyer  of  land  prom- 
ised to  pay  as  the  price  $902.58  if 
cotton  should  rise  to  eight  cents  by 
November  1st,  and,  if  not,  to  pay 
$500.  The  contract  relat-ed  to  a  pur- 
chase of  jea!  estate,  but  for  the  ques- 
tion here  under  consideration  this  is 
immaterial.  The  court  held  the 
plaintiff  entitled  to  recover  tbe  larger 
sum  on  proof  that  cotton  had  risen 
by  November  Ist  to  over  eight  cents. 


saying:  "  Tlie  objection  to  the  agree- 
ment that  it  is  a  wager  is  plainly 
inapplicable,  for  the  parties  had  an 
interest  in  the  contingency.  The  de- 
fendant purchased  the  land  at  the 
lowest  price  unconditional,  but  con- 
tracted to  pay  a  larger  sum  if  the 
value  should  be  enhanced  by  the  in- 
creased value  of  the  product."  De- 
cisions involving  the  same  point  are: 
Newell  V.  Smith,  53  Conn.  72,  3  AtL 
674;  Plumb  v.  Campbell,  129  111.  IQl, 
18  N.  E.  790;  Wolf  V.  National  Bank, 
178  111.  85,  52  N.  E.  896;  Phillips  v. 
GiflFord,  104  Iowa,  458,  73  N.  W. 
1033;  Deyo  i'.  Hammond,  102  Mich. 
122,  60  N.  W.  455,  25  L.  R.  A.  719; 
ICirkpatrick  v.  BonsaU,  72  Pa.  St. 
155.  See  also  United  States  v.  Olney, 
1  Abb.  (U.  S.)  275;  Lynch  v.  Rosen- 
thal, 144  Ind.  86,  42  N.  E.  1103,  31 
L.  R.  A.  835,  55  Am.  St.  Rep.  168; 
Dion  V.  St.  John  Baptiste  Soc,  82  Me. 
519,  19  Atl.  825;  Miller  v.  Eagle,  etc., 
Ins.  Co.,  2  E.  D.  Smith,  268;  Dun- 
ham II.  St.  Croix  Mfg.  Co.,  34  N. 
Bruns.  243. 
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or  fnihire  to  hiippen  of  tbo  contiugoiu'v  is  wholly  out  of  proportion 
to  iniv  ])ossible  diftevfiico  in  valuo  of  the  gXHuls.'"  It  niiiy  be  no- 
tu'od  tJiat  the  s;nno  pviiu'iplc  npplios  where  ibe  value  (if  the  iiootls 
is  to  be  increased  ur  diniiiiisbetl  aeoordiug  to  ebanee.''' 

^  170.  The  price  may  be  payable  in  any  personal  property. — 
The  provision  of  the  Snles  Art  ]iroviding  that  the  priee  may  bo 
paid  in  any  ]u'v<iiiial  jivuperty  instead  of  liniitiu;;-  the  possibility 
to  money  may  st'em  at  tivst  sigbt  a  noticeable  ebange  in  the  law. 
It  has  doubtless  been  universally  said  that  the  priee  must  be  p:iy- 
able  in  immey.  This  statement  s(>ems  to  have  been  eopii'd  from 
the  Roman  Law  without  (vbservation  of  essential  differenees  be- 
tween that  law  and  the  eonunoii  law.  Tlu'  Uomau  Law  allowed  eer- 
tain  contracts  to  be  nuide  with  a  freeibun  from  formality  not  ]M:r- 
mitted  in  other  kinds  o(  eonlraets.  Amoni;'the  fawired  e(mtr!U'ts 
was  the  coiitra.et  of  sale.  Since  i>eenliar  rules  were  applicable  to 
such  a  contract  it  was  necessary  to  determine  sharply  its  Ixiundary 
lines,  and  a  contract  of  exchange  was  held  to  be  not  included  in  tbo 
designation  of  a  cdutract  of  sale.  In  o>ir  law,  howe\-er,  there  is 
no  different  rule  apjilicable  to  a  contract  of  sale  from  that  which 
is  applicable  to  a  contract  of  exchange.  It  would  seem  unfortu- 
nate in  codifying  tlie  law  of  sales  In  exclude  contracts  of  exeliange 
which  turn  on  precisely  tiie  same  ])rinciples  ami  which  ditf(>r, 
if  at  all,  only  in  name.     The  only  deubtful  point  indeed,  in  regard 

"UnifjdcM  r.  MairioU,  :\  Uinjj;.  N.  ('.  r.  Hanmiond,  102   i\licli.  \-l-l.  ISO  N.W. 

473;  Rourlce  r.  Slunt.  f.  Iv  i'   1!.  904.  .1.".:.,  'i.">   1..  T!.  A.  Tin. 
In  (lio  forini'i-  chsc  tlio  (lofoniliiiit   scild  "Thus    in    Taxlor    r.    Sn\rlton,    11 

the    plninlilT    a    liovsc    mi    tlic    iorms  (J.   U.   I)    207,  a   siilc   ut    ii   li\(Hl  jirici' 

tlint.    the    ]iii(i'     slicniUl    lie     t200,    if  iif  ]iiu'ki>ts  i-ontaininL;  a  pound  of  Irii 

williiii    cmi'    month    iiflrr    tho    dale    of  and  a  I'diipon  I'lil  illiiii;  llio  |mri'lia^cr 

tbo     agri'cMionI      it     trullod     cifjlilccri  to  a   lo-i/.c,  tlii'  nnionnt  of  wliich  wa-i 

niilps  in  an   Iio\ir.  Init  one  sliillintr  if  not    dctorminod   nntil    after    llu-    sale, 

if.  failed  to  do  so.     This  was  held   to  was  a   lottery   within   tlie  moaning  of 

ho  a  wagor.     It  will  ho   noticed   that  an    l'j\ij;liah    slatnto.      On    the    other 

in    this    eas('    tlu'    det<'rniiiilnij;    event  liand     in    t'arlill     r.     Carholie    Stnoke 

alTocted   tlie   value   of   tlie    horse,   blit  'Hall   Vo..    flS!)21   2  ().  "R.    IS  I,   \]>^m] 

llio    dis|iropiu-l  ion    hetween    C200    and  1    Q.    B.    2.'i0,    a    sale   of   a   smokebnll 

one  shilling  is  so  <j^reat  as  to  piyelnde  eoiipled    with    a    promise    to    pa\'    £100 

tho  siipposilion  tliat   one  shilling  was  if  the  sniokeliall   jiroperly  used  failed 

fixed    lis   the    real    value    of    the    liors(>  to  elTort  a  riire,  was  held   lo  eveato  a 

in    ease    it    could    not     trot    eighteen  \alid  contract  to  pay  this  sum  on  the 

mile.i  in  an  hour.     Compare  Newell   r.  happening  of  the  condition. 
Smith,  5.1  Conn,  72,  :i  All.  07 -t  ;   Deyo 
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to  exchanges,  is  whether  they  differ  even  in  that  respect.  An 
exchange  has  been  held  in  this  country,  universally,  to  be  vsrithin 
the  section  of  the  Statute  of  Frauds  relating  to  the  sale  of  goods." 
So  in  the  construction  of  other  statutes  the  word  "  sale "  has 
been  held  to  include  transactions  for  other  than  a  money  price. ^^ 
It  is  true  that  the  count  for  goods  sold  and  delivered  could  not  be 
maintained  by  proof  of  an  exchange,'"'  and  probably  the  same  doc- 
trine applies  to  a  count  for  goods  bargained  and  sold.  The  reason 
for  this,  however,  is  probably  not  so  much  because  the  counts  make 
use  of  the  word  "  sold,"  as  because  the  common  counts  were  based 
on  the  fiction  of  an  implied  promise  arising  from  a  money  debt. 
There  seems  no  warrant  for  supposing  that  indebitatus  assumpsit 
would  lie  in  any  case  for  failure  to  deliver  goods,  although  the 
action  of  debt  for  breach  of  a  promise  to  deliver  specific  goods  was 
known  to  the  common  law.-'^  The  price,  though  it  need  not,  there- 
fore, be  payable  in  money,  must  be  payable  in  personal  property. 
Our  law  has  special  doctrines  distinguishing  contracts  in  regard 
to  land  from  contracts  in  regard  to  personalty ;  so  that  if  the  bar- 
gain on  either  side  relates  to  land,  the  transaction  is  not  within 
the  terms  of  the  Sales  Act,  or  within  th.e  scope  of  this  book. 

§  171.  A  reasonable  price  is  payable  where  the  price  is  not  fixed. 
—  Whether  the  parties  make  an  executed  sale  or  an  executory 

"  Supra,  §  56.  popular  sense,  the  sale  of  an  article 
•^  Gallus  V.  Elmer,  193  JIass.  106.  signifies  the  transfer  of  property  from 
In  this  case  a  transfer  by  a  dealer  of  one  person  to  another  for  a  considera- 
his  whole  stock  of  merchandise  out-  tion  of  value,,  without  reference  to 
side  his  usual  course  of  business  in  the  particular  mode  in  which  the  con- 
satisfaction  of  a  pre-existing  debt,  waa  sideration  is  paid."  Bigelow,  C.  J., 
held  a  sale  in  bulk  within  the  mean-  in  Howard  v.  Harris,  8  Allen,  297, 
ing  of  the  ^Massachusetts  Statute  299.  And  accordingly  it  was  held  in 
1903,  c.  414,  making  such  a  sale  void  that  case  that  where  the  considera- 
as  against  creditors  of  the  seller  un-  tion  for  the  transfer  of  the  owner- 
less the  requirements  of  the  statute  ship  of  a  horse  consiisted  of  intoxicat- 
are  complied  with.  The  court  said:  ing  liquors  which  the  buyer  of  the 
"  While  it  is  true  that  in  its  strictest  horse  was  not  legally  authorized  to 
sense  a,  sale  is  a  transfer  of  personal  sell,  the  transaction  was  a  sale  within 
property  in  consideration  of  money  the  meaning  of  a,  statute  prohibiting 
paid  or  to  be  paid,  still  in  the  inter-  the  sale  of  intoxicating  liquors, 
pretation  of  statutes  it  is  often  held  "Harrison  v.  Luke,  14  M.  &  W. 
to   include   barter,   and   any   transfer  139. 

of   personal   property  for   a  valuable  "  Chitty,  Pleading,  ♦lOg. 
consideration."      "In   a  general  and 
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contract  to  sell,  the  buyer  must  pay  a  reasonable  price,  if  no  price 
is  agreed  upon.  This  obligation  of  the  buyer  is  sometimes  con- 
tractual and  sometimes  gwo^i-contractual.  If  a  buyer  orders  a 
barrel  of  flour  from  his  grocer,  it  is  the  actual  intent  and  under- 
standing of  the  parties  that  the  buyer  will  pay  a  reasonable  price. 
So  in  the  case  of  a  contract  to  sell;  if  a  buyer  order  a  carriage 
made  to  order  and  the  carriage  builder  agrees  to  build  it,  nothing 
being  said  as  to  the  price,  the  parties  intend  and  understand  that 
a  reasonable  price  shall  be  paid.  The  law  enforces  their  intention 
in  this  respect  as  in  other  respects.-"^  The  obligation  of  the  buyer 
to  pay  a  reasonable  price  may,  however,  be  based  on  an  obliga- 
tion imposed  by  the  law  as  distinguished  from  a  contractual  obliga- 
tion. If  goods  are  transferred  with  the  expectation  on  both 
sides  that  they  are  to  be  paid  for,  the  supposition  of  a  gift 
being,  therefore,  excluded,  the  buyer  will  not  be  allowed  to  keep 
them  and  refuse  to  pay  for  them.  This  situation  will  generally 
arise  where  the  means  which  the  parties  contemplated  for  fixing 
the  price  have,  for  any  reason,  proved  ineffectual.  One  instance 
of  this  sort  is  provided  for  expressly  in  section  10  of  the  Sales 
Act.i^ 

§  172.  What  is  a  reasonable  price? — The  reasonable  price  or 
value  of  goods  is  generally  the  market  price  at  the  time  and  place 


"Acebal  v.  Levy,  10  Bing.  376 
Hoadly  v.  M'Laine,  10  Bing.  482 
Valpy  V.   Gibson,   4   C.    B.   837,   864 


however,  vpas  not  avoided.  The  ease 
of  a  sale  of  necessaries  to  an  infant 
furnishes    still    another    illustration. 


Shealy  v.  Edwards,  73  Ala.  175,  49  The  infant  is  bound  to  pay  a  reason- 
Am.  Eep.  43 ;  Greene  v.  Lewis,  85  able  price,  not  that  which  he  agreed 
Ala.  .221,  4  So.  740,  7  Am.  St.  Kep.  to  pay.  See  supra,  §  21.  Similarly 
42 ;  McEwen  v.  Morey,  60  111.  32 ;  in  the  case  of  a  lunatic.  See  supra, 
Jenkins  v.  Richardson,  6  J.  J.  Harsh.  §  34.  Again,  if  goods  are  furnished 
441,  22  Am.  Dec.  82;  Taft  v.  Travis,  to  a  married  woman,  on  the  credit  of 
136  jMasa.  95;  Ijovejoy  v.  Michels,  88  her  husband  under  ciroumstanoes 
Mich.  15,  40  X.  W.  901,  13  L.  R.  A.  which  bind  the  husband  to  pay,  the 
770;  Stout  V.  Carruthersville  Hard-  same  consequences  follow.  See  supra, 
ware  Co.,  Mo.  App.  ,110  §  48.  So  where  a  contract  calls  for 
S.  W.  619;  Livingston  v.  Wagner,  23  dry  wood  and  green  wood  was  fur- 
Nev.  53,  42  Pac.  290.  nished  and  accepted  by  the  buyer, 
"  Another  illustration  may  be  but  not  as  performance  of  the  con- 
found in  Bradley  i .  Rea,  14  Allen,  tract,  it  was  held  the  seller  could  Jiot 
20,  103  Mass.  188,  4  Am.  Rep.  524.  recover  the  contract  price,  but  only 
In  this  case  the  agreement  for  a  fixed  a  reasonable  price.  Duvall  r.  JFer- 
price  was  made  on  Sunday  and  wag  werda,  146  .Midi.  13,  108  N.  W.  .1115. 
consequently  invalid.     The  sale  itself, 
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iixed  by  ihe  contract  or  hj  law  for  the  delirery  of  the  goods.^ 
Under  special  circumstances  o£  unnatural  conditions  in  the 
market,  -the  market  price  does  not  -furnish  the  ohly  test.  In  'the 
leading  case  aipcn  this  point,^^  the  court  said:  A  reasonahle 
price  "may  or  may  not  agree  with  the  current  price  of  the  com- 
modity at  i:he  port  of  shipment  at  the  precise  time  when  suci 
shipment  is  made.  The  current  price  of  the  day  may  be  highly 
unreasonable  from  accidental  circumstances,  as  on  account  of  the 
commodity  having  been  purposely  kept  back  by  the  vendor  himself, 
or  with  reference  to  the  ]Drice  at  other  ports  in  the  immediate 
vicinity,  or  from  various  other  causes."  This  doctrine  has  been 
applied  in  cases  where  the  market  has  been  monopolized.^^ 

§  173.  Fixing  price  by  valuation  —  Provisions   of  Sales  Act. — 

Sec.  10.  .SAI.E  AT  A  VAIiUATION (1.)  Where  there 

is  a  contract  to  sell  or  a  sale  of  goods  at  a  price  or  on  terms  to  be 
fixed  by  a  third  person,  and  such  third  person,  without  fault  of  the 
seller '  or  iihe  buyer,  cannot  cr  does  not  fix  the  pri^e  or  terms,  the 
contract  or  the  sale  is  thereby  avoided;  but  if  the  goods  or  any 
part  thereof  Jmve  been  delivered  to  and  appropriated  by  the  buyer 
he  must  pay  a  reasonable  price  "therefor. 

(2.)  Where  such  third  person  is  prevented  from  fixing  the  price 
or  terms  by  fault  of  the  seller  or  the  buyer,  the  party  not  in  fault 

"  Henckley   v.   Hendrickson,   5   Mc-  shingles.      The    court   held   that   had 

Lean,  170;  Taft  v.  Travis,  136  Mass.  the    buyer    returned   the   shingles   or 

95 ;  Deutsch  p.  Pratt,  149  Mass.  415,  set  them  apart  and  given  notice  that 

•21  y.  E.  1072;  Deck  r.  Feld,  38  Mo.  he  would   not   keep  them   and  never 

App.    674;     Althouse    v.    Alvord,    28  afterward    intermeddled    with    them. 

Wis.   577.     In  Greene  v.  Bateman,  2  he   would  not  have  been  liable,  but 

^Voodb.  &  M.  359,  shingles  were  sold  as  he  resold  them,  he  was  liable  for 

and   delivered  "  at  $3.25,"  but  there  "  the  price  received  for  them,  deduct- 

was  a  misunderstanding  as  to  whether  ing   the   usual   charges   and   commis- 

this     price     was     for     a     bunch     of  aion." 

shingles  or  for  1,000  shingles.     After  "  Acebal  v.  Levy,  10  Bing.  376. 

the  dispute  arose  the  buyer  offered  to  "  Lovejoy  v.  Michels,  88  :Mich.   15, 

Teturn  the  shingles  or  pay  "for  them  49    N.   W.    901,    13    L.   H.    A.    770; 

by   the  -thousamd,   but  the   seller   re-  Kountz    v.    Kirkpatrick,    72    Pa.    St. 

iused    to    accept    them    and    insisted  376,    13    Am.    Rep.    687.      See    also 

upon  being  paid  $3.25  a  bunch.     The  Smith  v.  Griffith,  3  Hill,  333,  38  Am. 

buyer,  thereupon,  kept   and  sold  the  Dec.  "639. 

14 
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may  have  such  remedies  against  the  party  in  fault  as  are  allowed 
by  Parts  IV  and  V  of  this  act.^^ 

§  174.  Effect  of  a  condition  requiring  valuation  —  Transfer  of 
property. —  The  question  provided  for  in  this  section  of  the  stat- 
ute depends  on  principles  not  peculiar  to  the  law  of  sales,  but 
involved  in  many  forms  of  contract.  The  requirement  of  valua- 
tion is  in  such  a  ease  an  exj^ress  condition,  or  a  condition  implied  in 
fact,  qualifying  the  obligation  of  the  buyer  to  pay  the  price.  In- 
stead of  promising  to  pay  a  specified  price  or  a  reasonable  price, 
he  promises  to  pay  such  price  only  as  the  valuers  shall  fix.  In 
the  nature  of  the  case  this  promise  cannot  be  performed  unless 
the  valuation  first  takes  place.  Such  a  condition  has  sometimes 
been  called  a  necessary  condition,  or  an  inherent  condition.^*  The 
valuation  may  also  be  a  condition  precedent  to  the  transfer  of  the 
property  in  the  goods.  This,  however,  is  not  necessarily  the  case, 
as  previously  shown."®  A  seller  may  transfer  the  property  though 
the  price  has  not  yet  been  fixed  by  the  valuers.  The  question  is 
one  of  intention.^®    If  an  immediate  transfer  of  the  property  was 


"  The  wording  of  tins  section  is 
slightly  varied  from  section  9  of  the 
English  statute.  That  section  of  the 
English  ■  act  makes  no  reference  to 
terras  other  than  the  price.  The  sec- 
tion in  the  American  draft  by  in- 
cluding the  word  "  terms  "  applies  the 
same  rule  which  is  applicable  in  case 
of  a  price  to  be  fixed  liy  valuation  to 
other  terms  of  the  contract  to  be 
fixed  by  a  third  person.  Subsection 
( 1 )  of  the  English  statute  also  does 
not  contain  the  words  "  without  fault 
of  the  seller  or  the  buyer."  Subsec- 
tion ( 2 )  would  doubtless  be  held  in 
England,  however,  to  have  the  effect 
of  limiting  subsection  (1)  to  the  case 
where  neither  party  was  in  fault. 
Subsection  (2)  of  the  English  act 
gives  the  injured  party,  where  the 
prevention  has  been  caused  by  either 
seller  or  buyer,  an  action  for  dam- 
ages against  the  party  in  fault. 
There  seems  no  reason,  however,  why 
the    injured    party    should   not   have 


any  appropriate  remedy  given  to  the 
buyer  or  seller  where  the  contract  has 
been  broken  by  the  other  party. 
Thus:  If  title  to  the  goods  has 
passed  the  injured  party  should  have 
the  right  of  rescission. 

"  James,  L.  J.,  in  Ex  parte  Collins, 
L.  R.  10  Ch.  367,  372. 

'^Bitpra,  §   167. 

^°  There  are,  indeed,  a  few  expres- 
sions in  the  cases  which  are  at  vari- 
ance with  the  statement  in  the  text 
that  the  property  may  pass.  See 
Elberton  Hardw-are  Co.  v.  Hawes,  122 
Ga.  858,  50  S.  E.  964,  and  cases  cited. 
These  are  based  upon  a  misunder- 
standing of  the  "Roman  Law.  In  that 
law  it  was  held  that  until  the  price 
was  fixed  by  valuation  the  sale  was 
null.  This  doctrine,  however,  is  based 
on  two  rules  of  the  Roman  Law.  In 
the  first  place,  as  previously  stated, 
supra,  §  170,  for  reasons  peculiar 
to  Roman  jurisprudence,  there  could 
be  no  sale  without  a  fixed  price.    In 
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agreed  upon,  the  buyer  being  credited  for  the  price,  the  property- 
will,  therefore,  pass.  If,  however,  the  seller's  promise  was  execu- 
tory, it  will  generally  be  subject  to  a  condition  that  the  price  be 
paid  simultaneously  with  the  transfer  of  the  property.  If  such  a 
condition  exists,  whether  expressed  or  implied,  it  is  obvious  that  no 
liability  on  the  part  of  the  seller  can  arise  until  the  price  is  not 
only  fixed  by  the  valuation,  but  is  also  tendered.  One  may  sup- 
pose a  case,  however,  where  the  promise  of  the  seller  though  execu- 
tory is  not  subject  to  such  a  condition.  For  instance,  if  the  seller 
agreed  to  deliver  on  a  fixed  date,  the  buyer  to  have  thirty  days' 
credit  for  the  price,  which  should  be  determined  by  valuation. 
Even  in  such  a  case  if  it  became  evident  before  the  time  for  the 
delivery  of  the  goods  that  the  valuation  was  not  going  to  take  place 
for  any  reason,  the  seller  would  be.  excused  from  performing  his 
promise.^^  Frequently  it  will  not  be  apparent  from  the  terms  of 
the  bargain  at  what  moment  the  parties  intended  the  property  to 
pass,  and  for  this  reason  resort  must  be  had  to  rules  of  presump- 
tion. In  England  it  is  a  rule  of  presumption  that  where  the 
seller  is  bound  to  do  some  act  in  reference  to  the  goods  for  the 
purpose  of  ascertaining  the  price,  the  property  does  not  pass  until 
such  thing  be  done.^®  This  rule  prevails  in  substance  in  many  of 
the  United  States,^'  and  where  it  prevails  it  seems  that  the  con- 
clusion is  justified  that  "  strong  proof  would  no  doubt  be  required 
to  show  that  an  immediate  sale  was  intended,  for  the  transaction 
should  be  considered  prima  facie  as  an  agreement  to  sell  by 
analogy  to  that  rule."  ^°  This  rule  of  presumption,  however,  has 
been  abolished  in  some  of  the  United  States,^^  and  has  not  been 
included  in  the  American  Sales  Act.  Accordingly  in  juris- 
dictions   where    the    rule    is    not    enforced,    either    because    of 

the   second  place,  no   sale  under  the  of   the    property   at    all,   hut   to   the 

Roman  Law  transferred  title  to  the  question  of  whether  a  valid  contract 

property.       Not     only     delivery    but  to  sell  exists. 

actual  payment  of  the  price  was  es-  ^' See  infra,  §§  576-578. 

sential.     Consequently,  a  sale  in  the  ^English  Sale  of  Goods  Act,  §  18, 

Eoman  Law  meant  an  executory  con-  rule  3.     See  infra,  §  266. 

tract,  not  a  transfer  of  the  property;  ="  See  infra,  §  269. 

and    when    the    Roman    lawyers    say  "Benjamin,    Sale    (5th   Eng.   ed.), 

that  the  sale  is  null  where  no  valua-  145. 

tion  has  been  made,  they  are  not  re-  "  See  infra,  §  269. 

ferring   to   the   question   of   transfer 
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tke  passage  of  the  Sales  Act  or  otherwise,  the  broad  general  pre- 
eiamptioa  would  be  applicable  that  where  there  is  an  unconditional 
contract  to  sell  specific  goods  in  a  deliverable  state,  the  property 
iai  the  goods  presumably  passes  to  the  buyer  when  the  contract  is 
madt'.""  It  may  be  argued  that  this  is  not  an  unconditional  con- 
tract until  the  valuation  is  made,  but  the  condition  of  valuation 
seems  properly  attached  to  the  obligation  to  pay  the  price  rather 
than  to  the  contract  to  sell  the  goods.  The  qualification  of  the 
seller's  promise  is  simply  that  dependency  which  habitually  exi-sts 
in  a  contract  to  sell,  namely,  that  failure  of  the  buyer,  actual  or 
prospective,  to  fulfill  his  obligation  will  excuse  the  seller  from  his 
obligation.'^ 

§  175.  Failure  of  valuation  without  fault;  of  either  party. —  If 
the  valuation  fails  without  fault  of  either  party,  it  must  naturally 
follow  that  an  obligation  conditional  upon  such  valuation  cannot 
Le  enforced.  That  is,  the  promise  of  the  buyer  to  pay  the  price 
i-s  necessarily  discharged.  A  question  may  indeed  be  raised  as 
to  the  mieaniag  of  the  condition,  and  this  has  been  suggested  hx 
the  civil  law,  namely,  whether  the  contract  in  naming  a  par- 
ticular valuer  fairly  means  more  than  to  designate  a  "  reasonable 
man  "  and,  therefore,  whether  it  is  not  within  the  terms  of  the 
conti'act  to  substitute  another  reasonable  man  for  the  one  specially 
designated.  Both  the  Eoman  Law^*  and  our  law  have  answered 
this  question  in  the  negative,  and  with  reason.  It  must  be  as- 
sumed that  the  parties  laid  weight  on  the  particular  individuality 
of  the  valuer.  Accordingly  if  the  valuer  either  dies,^^  or  refuses 
to  act,^''  the  buyer  cannot  be  compelled  to  pay  the  price  because 
of  the  condition  in  his  obligation,  and  the  seller,  similarly,  if  he 
has  not  already  transferred  the  property,  cannot  be  compelled  to 
do  so  either  because  his  promise  to  transfer  is  itself  expressly  con- 

^  Sales  Act,  §  10,  rule  1.     See  in-  »"  Thurnell  v.  Balbirnie,  2  II.  &  W. 

fra,  §  2f!4.  786;     Elberton     Hardware     Co.     V- 

"Soe  infra,  §■§  .576-.578.  Hawea,    122    Ga.    858,   865,   50   S.  E. 

'^  Juitinian's  Institutes,  3,  24,  1 ;  964.  See  also  Cooper  r.  Shuttle- 
Code,  4,  38,  15.  See  Moyle,  Contract  worth,  25  L.  J.  Ex.  114;  Vickers  p. 
of  Sale,  70.  So  Pothier,  CoTitraot  of  Vickers,  L.  R.  4  Eq.  529;  Milnes 
Sale,  S  24,  and  the  French  Civil  r.  Gery,  14  Ves.  Jr.  400;  Wilks  v. 
Code,  Art.  1592.  Davis,  3  Mer.  507 ;  Hutton  i'.  Moore, 

==  Firth  V.  Midland  R.  R.  Co.,  L.  R.  26  Ark.  382 ;  Fuller  v.  Bean,  34  N.  H. 

20  Eq.  100.  290. 
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ditional,  or  because  tie  present  or  prospective  failure  on  the  part 
of  the  buyer  to  pay  the  price  excuses  the  counter-obligation  to 
transfer  the  propei-ty  in  the  goods.  If  already  transferred  to  the 
buyer  before  it  appears  that  the  valuation  cannot  be  made,  either 
party  to  the  bargain  should  have  the  right  to  rescind  it  if  the 
other  party  can  be  put  in  the  same  position  vphich  he  was  in 
before  the  bargain  was  made.^^  It  may,  however,  happen  that 
the  buyer  has  made  use  of  the  goods  or  otherwise  has  become  xm- 
able  to  restore  them.  In  such  a  case  the  seller  is  entitled  on  prin- 
ciples- of  gims^-contract  to  recover  the  fair  value  of  the  goods.®^ 

§  176.  Failure  of  valiiatioii  owing  to  the  fault  of  either  party. — 
In  any  case  where  from  its  nature  a  contract  requires  some  action 
by  one  party  or  the  other,  or  the  co-operation  of  both,  there  is  an 
implied  promise  to  perform  the  act  or  to  give  the  co-operation  even 
though  the  pTomise  is  not  expressed.  Accordingly  if  either  party 
was  to  select  a  valuer  or  notify  a  man  selected  for  a  valuer,  or  sub- 
mit property  to  valuation  and  fails  to  do  so,  he  has  broken  his 
contract.  He  is,  therefore,  liable  in  damages.  Specific  perform- 
ance will  not,  however,  be  given  of  such  a  contract.*®  This  is  in 
accordance  with  the  general  principle  of  equity  denying  specific 
performance  of  all  kinds  of  agreements  for  arbitration.***  The 
case  may  be  further  supposed,  however,  that  possession  without 

"Benjaimin,    Sale    (5th   Eng.    ed. ),  although  no  test  had  been  made  hy- 

145.  M.  or  any  one  else  since  the  sale.    In 

"  Clarke  v.  Westrope,  18  C.  B.  765 ;  this   case   it   is   to   be   observed  that 

Elberton  Hardware  Co.  v.  Hawes,  122  the  defendant  kept  the  horse  beyond 

Ga.  838,  865,  50  S.  E.  964.     See  also  the  period  of  ninety  days,  and  also 

Deyo  r.  Hammond,  102  Mich.  122,  60  that  the  agi-eement  itself  showed  the 

X.  W.  455,  25  L.  R.  A.  719.     In  that  parties  considered  an  additiona.1  $100 

case    plaintiff    sold    the    defendant   a  a    reasonable    amount    if    the    horse 

horse  for  $800  cash,  and  an  agreement  had   the    speed   which    the   eveidence 

by   the    defendant    to    pay    an    addi-  showed  it  to   possess.     The  decisions 

tional  $100  if  the  horse  could  trot  as  in    this    note    make    rt   evident    that 

fast  as  one  owned  by  the  defendant  there    is   no   difficulty   in   title  being- 

-svithin   ninety  days;    the   test   to   be  transferred  though  the  valuation  does 

made  by  one  M.     The  trial  did  not  not  and  cannot  take  plaiee. 

take   place   owing  to  the  sickness   of  ^'Tickers  v.   Viefcersj   L.   R.   4  Eq. 

the    horses.      It    was    held,    ne-verthe-  529. 

less,  that  the  defendant  was  liable  to  *"The  cases  are  collected  in  Ames, 

pay  the  additional  $100,  it  appearing  Cases     Equity     Jurisdiction,     p.     68, 

from  the  e-vidence  that  the  horse  sold  note, 
could  trot  faster  than  the  other  one, 
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title  or  that  title  without  possession  has  passed  to  the  buyer,  and 
that  subsequently  he  wrongfully  fails  to  perform,  or  prevents  per- 
formance, so  that  the  valuation  cannot  take  place.  In  such  a  case 
the  seller  could  not  only  maintain  an  action  for  damages,  but 
would  be  entitled  to  any  other  appropriate  remedies  allowed  to  an 
unpaid  seller.*^  If  neither  the  property  nor  possession  had  passed 
to  the  buyer,  the  seller  could  only  maintain  an  action  for  damages, 
with  a  possible  exception  that  if  the  goods  could  not  readily  be 
resold  for  a  reasonable  price,  the  seller  might  be  allowed  to  treat 
the  goods  as  the  buyer's  and  sue  for  a  reasonable  price.*^  In  in- 
surance policies  an  appraisement  or  valuation  of  the  injury  is 
frequently  made  a  condition  precedent  to  any  right  of  action. 
This  condition  may,  however,  be  excused  by  the  misconduct  of  the 
company  or  its  appraiser.*^  It  will  be  noticed  that  the  situation 
in  siich  a  case  is  analogous  to  that  in  a  sale  where  title  to  the 
goods  has  passed  and  they  have  been  used  by  the  buyer.  The 
insurance  contract  has  become  binding  by  the  performance  of 
the  consideration  on  the  part  of  the  insured;  that  is,  by  the  pay- 
ment of  the  premium,  and  the  loss  having  taken  place,  it  is  im- 
possible to  remit  the  parties  to  their  original  position.  The 
plaintiff  is,  therefore,  entitled  to  recover  the  amount  of  his  loss 
as  estimated  by  a  jury. 

§  177.  How  far  the  valuation  is  conclusive  upon  the  parties. — 
In  the  absence  of  fraud  or  mistake,  the  price  fixed  by  agreed 
valuers  is  conclusive  upon  the  parties.^*  The  analogy  is  strong 
between  this  question  and  that  presented  where  the  certificate  of 

"  As  to  the  nature  of  tliese  reme-  fact  that  the  appraisement  was  not 

dies,  see  infra,  §§  501-593.  concluded  before  suit  brought  will  not  ■ 

"See    Sales    Act,    §    G3     (3),    and  bar   an   action  on  the   policy."     Mc- 

infra,  §§  560,  5(12-574.  Cullough    v.   Insurance   Co.,    113  Mo. 

"In  Brock  v.  The  Dwelling-House  606,  21  S.  W.  207;   Bishop  v.  Insur- 

Ins.    Co.,    102   Mich.    583,   61    N.   W.  ance   Co.,    130   N.   Y.   488,   29   X.  E. 

67,  26  L.  R.  A.  623,  it  was  held  this  844 ;    Ulirig     v.    Insurance    Co.,    101 

condition  was  e-Kcused  by  the  unrea-  N.  Y.  362,  4  N.  E.  745 ;  Bradshaw  v. 

sonable   action   of   the   appraiser   ap-  Insurance    Co.,    137    N.    Y.    137,    32 

pointed  by  the  company.     The  court  N.     E.     1055.      Compare    Cooper    v. 

say    (p.   593):      "It   is   well   settled  Slmttleworth,  25  L.  J.  E.x.  114. 

that  where  the  conduct  of  the  com-  "Norton    r.    Gale,    95    111.   533,   35 

pany's  appraiser  in  refusing  to  agree  Am.  Eep.    173;    Kew   England  Trust 

on    an    umpire    is    inexcusable,    and  Co.  r.  Abbott,  162  Mass.  148,  38  N.  E. 

virtually    amounts    to    a    refusal    to  432,    27    L.    R.    A.    271;    Wilcox   v. 

proceed   with   the    appraisement,   the  Young,  66  Mich.  687,  33  N.  W.  765. 
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an  architect  or  engineer  is  made  a  condition  precedent  for  any 
liability  for  the  price.  In  such  a  case  the  general  rule  is  that 
the  certificate  or  refusal  of  it  is  conclusive  in  the  absence  of  fraud 
or  sxich  mistake,  as  either  implies  bad  faith  or  a  failure  to  exer- 
cise an  honest  judgment  upon  the  real  question  involved.*^  In 
ISTew  York  and  a  few  other  States,  however,  the  court  apparently 
exercises  a  more  liberal  right  to  revise  the  conclusion  of  the  archi- 
tect or  engiiieer.  If  his  action  was  unreasonable  the  condition 
seems  disregarded.*®  In  England  the  court  goes  to  the  other 
extreme.  The  fraudulent  collusion  of  the  architect  or  engineer, 
or  similar  official,  with  one  of  the  parties,  will  invalidate  the 
decision  so  far  as  the  other  party  is  concerned*'^  there,  as  well  as 
in  this  country.**    It  has  been  further  held,  however,  in  England 


In  the  civil  law  "  if  the  valuer  named 
fixed  an  outrageously  unfair  price,  it 
is  very  generally  held  that  it  could 
be  rectified  by  recourse  to  an  action." 
Moyle,  Sale  in  the  Civil  Law,  70.  So 
Pothier,  Contract  of  Sale,  §  24.  But 
Bechman,  Der  Kauf,  II,  §  217,  holds 
otherwise. 

'"  Chicago,  etc.,  R.  R.  Co.  v.  Price, 
138  U.  S.  185,  11  S.  Ct.  290,  34 
L.  ed.  917 ;  Kennedy  v.  United  States, 
24  Ct.  CI.  122;  Cook  v.  Foley,  154 
Ked.  Rep.  41,  81  C.  C.  A.  237;  Car- 
lile  V.  Corrigan,  S3  Ark.  136,  103 
S.  W.  620;  Dingley  i:  Greene,  54 
Cal.  333;  Fowler  v.  Deakman,  84  111. 
130;  G-ilmore  v.  Courtney,  158  111. 
432,  41  N.  E.  1023;  Merrill  v.  Gore, 
29  Me.  346;  Baltimore  &  Ohio  R.  R. 
Co.  r.  Brydon,  65  Md.  198,  611,  3 
Atl.  306,  9  Atl.  126,  57  Am.  Rep. 
318;  Palmer  v.  Clark,  106  Mass.  373; 
Beharrell  v.  Quimby,  162  Mass.  571, 
39  N.  E.  407;  White  v.  Abbott,  188 
Mass.  99,  74  N.  E.  305;  Shaw  v. 
First  Baptist  Church,  44  Minn.  22, 
46  X.  W.  146;  Standard  Construction 
Co.  1}.  Brantley  Granite  Co.,  90 
Miss.  16,  43  So.  300;  McGregor  v. 
J.  A.  Ware  Const.  Co.,  188  Mo.  611, 
87  S.  W.  981 ;  Sheyer  v.  Pinkerton 
Const.  Co.  (N.  J.),  59  Atl.  462; 
Chism   V.    Schipper,    51    N.   J.   L.    1, 


16  Atl.  316,  2  L.  R.  A.  544,  14  Am. 
St.  Rep.  66S. 

"  Anderson  v.  Imhoff,  34  Neb.  335, 
51  N.  W.  854;  Van  Keuren  V.  Miller, 
71  Hun,  68;  Nolan  v.  Whitney,  88 
N.  Y.  648;  Vought  v.  Williams,  120 
N.  Y.  253,  24  N.  E.  195,  8  L.  R.  A. 
591,  17  Am.  St.  Rep.  634;  Thomas 
V.  Stewart,  132  N.  Y.  580,  580,  30 
N.  E.  577 ;  Macknight  Flintic  Stone 
Co.  V.  City  of  New  York,  160  N.  Y. 
72,  86,  54  N.  E.  661;  Whelen  v. 
Boyd,  114  Pa.  St.  228,  6  Atl.  384; 
Sullivan  v.  Byrne,  10  S.  C.  122; 
Norfolk,  etc.,  Ry.  Co.  i:  Mills,  91 
Va.  613,  22  S.  E.  556;  Washington 
Bridge  Co.  v.  Land  c&  River  Improve- 
ment Co.,  12  Wash.  272,  40  Pac.  982; 
Bentley  v.  Davidson,  74  Wis.  420,  43 
N.  W.  139;  Wendt  v.  Vogel,  87  Wis. 
462,  58  N.  W.  764. 

"Batterbury  v.  Vyse,  2  H.  &  C.  42. 

*'  St.  Louis,  etc.,  R.  R.  Co.  v.  Kerr, 
153  111.  182,  38  N.  E.  638;  Crawford 
V.  Wolf,  29  Iowa,  567;  Smith  v. 
White,  5  Neb.  405;  Whelen  v.  Boyd, 
114  Pa.  St.  228,  6  Atl.  384;  Mills  v. 
Paul  (Tex.  Civ.  App.),  30  S.  W. 
558.  See  also  Linch  v.  Paris  Lumber 
Co.,  80  Tex.  23,  15  S.  W.  208; 
Markey  r.  Milwaukee,  76  Wis.  349, 
45  N.  W.  28. 
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that  a  provision  in  the  contract  that  an  architect's  decision  should 
be  final  and  should  not  be  set  aside  or  attempted  to  be  set  aside. 
"  for  any  pretense,  suggestion,  charge,  or  insinuation  of'  fraud, 
collusion,  or'  confederacy  "  debarred  a  party  from  attacking  the 
architect's- decision  on  the  ground  of  fraud.*'  It  may  be  doubted 
whether  this  decision  would  be-  followed  in  this  country,  where  it 
is  generally  held  that  fraud  or  refusal  to  exercise  an  honest 
judgment,  though  without  collusion  with  the  defendant,  excuses 
the  plaintiff  from  performance  of  a  condition  requiring  a 
certificate. ''o 

"Tullis    V.    Jacson,    [1892]    3    Ch.  5U;   Eldridge  r.  Fuhr,  59  Mo.  App. 

441.      Compare   Redmond    v.    Wynne,  44';   Chism   v.   Schipper,  51   N.  J.  L. 

13  N.  S.  Wales   (Lair),  39.  1,    16    Atl.   316,    2   L.   R.   A.   544,   14 

»°  North  American  Ry.  Const.  Co.  v.  Am.   St.   Rep.   668 ;   Bradner  v.  Roff- 

E.    E.    McMath    Surveying    Co.,    116  sell,  57  N.  J.  L.  32,  29  Atl.  317.    See 

Fed.    Rep.     169,    54    C.    C.    A.    2r;  also    Arnold    v.    Boumique,    144   111. 

Micbaelis    v.    Wolf,    136    III.    08,    26  132,  33  N.  E.  530,  20  L.  E.  A.  493, 

N.   E.   384;   McDonald    v.   Patterson,  36  Am.  St.  Rep.  419;  Bean  v.  Miller, 

186  III.  381,  57   N.  E.   1027;   Foster  69    Mo.    384;    Justice   v.   Elwert,   28 

V.  McKeowB,   192  III.  339,   61  N.  E.  Or.  460,  43  Pac.  649. 
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Section  178.  Conditions  and  their  effect  —  Provisions  of  Sales  Act. 

179.  Meaning  of  conditions. 
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181.  Definition  of  warranty. 

182.  Requirements  of  warranty  under  tlie  English  law. 
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189.  Time. 

190.  Notice. 

191.  Satisfaction  of  the  buyer. 

192.  Waiver  of  conditions. 

193.  Prevention. 

194.  Express  warranty. 
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199.  American   law  —  Pennsylvania. 

200.  Other  American  authorities  requiring  intent  on  the  part  of  the 

seller. 

201.  Best  modern  authorities  disregard  the  seller's  intent; 

202.  Distinctions  between  affirmation  of  fact  and  opinion. 

203.  Contrasting  decisions  of  statements  of  fact  and  opinion. 

204.  Liability  for  erroneous  statement  of  opinion. 
20'5.  Description   of  the  goods. 
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207.  Obvious  or  known  defects. 

208.  Inspection. 

209.  Statements  previous  to  the  bargain  —  English  decisions. 

210.  Statements  previous  to  the  bargain  —  American  decisions. 

211.  Statements   subsequent  to  the  bargain. 

212.  Warranty-  as  to  future  events. 

213.  Limitations   on   express   warranties. 

214.  Construction. 

215.  Pai-ol   evidence. 

216.  Warranties  of  title  —  Statutory  provision. 

217.  No  implied  warranty  of  title  in  early  law. 
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Section  219.  Limitations  on  implied  -warranty  of  title. 

220.  Sales  by  one  not  professing  to  be  owner. 

221.  When  the  cause  of  action  arises. 

222.  Rule  of  the  civil  law. 

223.  Warranties  implied  in  sales  by  description  —  Provisions  of  the 

Sales  Act. 

224.  What  is  meant  by  sale  by  description. 

225.  'Warranty  in  sales  by  description. 

226.  Sales  by  sample  and  description. 

227.  Implied  warranties  of  quality  —  Provisions  of  the  Sales  Act. 

228.  No  implied  warranty  of  quality  in  the  early  law. 

229.  Classification  in  Jones  v.  Just. 

230.  Executoi-y  and   executed  agreements. 

231.  Specified  goods  and  unspecified  goods. 

232.  The  seller  a  manufacturer. 

233.  The  seller  a  dealer. 

234.  Inspection. 

235.  Fitness   for   a  particular  purpose. 

236.  Known,  described,  and  definite  articles. 

237.  The   seller's   obligation   Is  not  based  on  negligence. 

238.  Subsidiary  warranties  by  manufacturer. 

239.  Exclusion  of  implied  warranty. 

240.  Meaning  of  manufacturer. 

241.  Provisions,  early  law. 

242.  Provisions,  modern  law.  •■ 

243.  What  is  meant  by  merchantable. 

244.  Warranty  not  available  to  subpurchaser. 

245.  Deterioration  after  shipment. 

246.  Usage. 

247.  Civil   law. 

248.  Effect  of  the  provisions  of  the  Sales  Act. 

249.  Warranties  in  sales  by  sample  — -  Provisions  of  the  Sales  Act. 

250.  There  may  be  a  contract  to  sell  or  a  sale  by  sample. 

251.  The  sample  as  a  term  of  the  contract. 

252.  The  sample  as  a  representation  as  to  the  bulk. 

253.  The  sample  not  always  a  representation  as  to  the  bulk. 
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255.  Burden  of  proof. 

256.  Buyer's  right  of  inspection. 

257.  Merchantability. 

§  178.  Conditions  and  their  effect  —  Provisions  of  Sales  Act. — 
The  Sales  Act  provides  in  regard  to  conditions  in  contracts  to  sell 
or  sales,  as  follows : 

Sec.  11.  EFFECT  OF  CONDITIONS.— (1.)  Where  the 
obligation  of  either  party  to  a  contract  to  sell  or  a  sale  is  subject 
to  any  condition  which  is  not  performed,  such  party  may  refuse  to 
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proceed  with  the  contract  or  sale  or  he  may  waive  performance  of 
the  condition.  If  the  other  party  has  promised  that  the  condition 
should  happen  or  be  performed,  such  first-mentioned  party  may  also 
treat  the  non-performance  of  the  condition  as  a  breach  of  warranty. 

(2.)  Where  the  property  in  the  goods  has  not  passed,  the  buyer 
may  treat  the  fulfillment  by  the  seller  of  his  obligation  to  furnish 
goods  as  described  and  as  warranted  expressly  or  by  implication  in 
the  contract  to  sell  as  a  condition  of  the  obligation  of  the  buyer  to 
perform  his  promise  to  accept  and  pay  for  the  goods. 

The  Sales  Act  adopts  a  different  terminology  from  that  used 
in  the  Sale  of  Goods  Act,  and  a  few  words  must  be  given  in  ex- 
planation of  the  terminology  used  here  and  elsewhere  in  regard 
to  the  same  subject,  for  much  of  the  confusion  in  this  difficult 
subject  is  traceable  to  terminology,  which  is  either  incorrect  or 
ambiguous. 

§  179.  Meaning  of  "  condition."— The  term  "  condition  "  is  said, 
probably  with  truth,  to  have  been  imported  into  the  law  of  eon- 
tracts  from  the  law  of  conveyancing.^  But  in  England  inaccurate 
use  of  the  term  has  become  common  and  American  courts  have 
too  often  been  content  to  follow  the  expressions  of  the  English 
courts  in  regard  to  the  matter.^  Conditions  in  contracts  have 
been  divided  according  to  the  period  of  time  at  which  they  come 
into  operation,  into  precedent  conditions,  concurrent  conditions, 
and  subsequent  conditions.  It  is  only  the  first  of  these  which  is 
material  here  in  connection  with  the  subject  of  warranty,  and 
when  the  word  "  condition  "  is  used  alone,  it  is  generally  a  condi- 
tion precedent  which  is  meant.  Condition  precedent  is,  however,  a 
relative  term.  It  invites  the  inquiry,  precedent  to  what?  It 
may  be  either  precedent  to  liability  on  an  obligation  of  one  party 
or  the  other,  or  it  may  be  precedent  to  the  existence  of  a  con- 

'  Chalmers,  Sale  of  Goods  Act  ( 5tli  warrant ;    though    the    distinction    is 

ed. ),  174.  frequently  not   observed,   it   has   not 

'In   Chalmers,   Sale   of   Goods  Act  been  entirely  lost  sight  of;  it  would 

(5th  ed),  174,  the  author  says:    "In  be  most  unfortunate  if  it  should  be. 

conveyancing  a  distinction  was  drawn  The  respective  meanings  of  condition 

between  '  conditions  '  and  '  covenants  '  on  the  one  hand  and  promise,  or  cove- 

which   in  contracts   has  now   become  nant,  on  the  other,  are  very  distinct, 

obliterated."       This     statement     cer-  and   a    distinct   word    should   be    re- 

tainly    goes    beyond   what   the    facts  served  for  each  meaning. 
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tract  or  precedent  to  the  transfer  of  the  property.  Conditions 
are  also  divided  into  express  conditions  and  implied  conditions, 
according  to  the  method  of  construction  needed  to  establish  them.^ 
§  180.  Illustrations. —  The  meaning  of  condition  is  well  under- 
stood and  the  word  is  used  in  one  and  the  same  sense  by  courts 
and  lawyers  in  all  jurisdictions  in  most  classes  of  cases.  It  ia 
only  in  the  law  of  sales  that  a  difference  of  usage  prevails. 
Where  goods  are  described  in  a  contract  of  sale  the  seller's  prom- 
ise to  furnish  the  goods  is  often  called  a  condition.  The  authority 
most  often  cited  for  this  modem  use  of  the  word  "  condition  "  is  a 
jjasbage  from  an  opinion  from  Lord  Abinger:  "  Two  things  have 
been  confounded  together.  A  warranty  is  an  express  or  implied 
statement  of  something  which  the  party  undertakes  shall  be  part 
of  a  contract;  and,  tihough  part  of  the  contract,  yet  collateral  to 
the  express  object  of  it.  But  in  many  of  the  cases,  some-  of  which 
have  been  referred  to,  the  circumstance  of  a  party  selling  a 
particular  thing  by  its  proper  description  has  been  called  a  war- 
ranty, and  a  breach  of  such  contract  a  breach  of  warranty;  but 
it  would  be  better  to  distinguish  such  cases  as  a  noncompliance 
with  a  contract  which  a  party  has  eng;aged  to  fulfill;  as,  if  a 
man  offers  to  biiy  peas  of  another,  and  he  sends  him  beans,  he 
does  not  i>erform  his  contract ;  but  that  is  not  a  warranty ;  there 
is  no  warranty  that  he  should  sell  him  peas;  the  contract  is  to 
sell  peas,  and  if  he  sell  him  anj'thing  else  in  their  stead  it  is  a 
nonperformance  of  it.  So,  if  a  man  were  to  order  copper  for 
sheathing  ships  • —  that  is,  a  jDarticular  copper,  prepared  in  a 
particular  manner  —  if  the  seller  send  him  a  different  sort,  in 
that  case  he  does  not  comply  with  the  contract ;  and  thoiigh  thi» 
may  have  been  considered  a  warranty,  and  may  have  been  ranged 
under  the  class  of  cases  relating  to  warranties,  yet  it  is  not  prop- 
erly so."  *  It  will  he  noticed  that  Lord  Abinger  does  not  make  use 
of  the  word  "  condition,"  he  is  concerned  in  defining  warranty,  and 
endeavoring  to  bring  out  the  point  that  a  warranty  is  collateral  to 
the  express  object  of  the  contract  in  modern  parlance.  The  ob- 
ligation of  the  seller  in  such  a  case  as  that  which  is  put  by  Lord 

'  Express  conditions  are  considerBd,  '  Chanter   r.   Hopkins,  4  M.   &  W, 

'infra,   §   186,  and  implied  conditions,       399. 
infra,  §  187. 
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Ahinger  is  now,  however,  fsequently  called  a  condition,  and  this 
terminology  is  made  use  of  in  the  Sale  of  Goods  Act.  It  is 
obvious  in  the  case  supposed  of  a  contract  to  buy  and  sell  peas, 
if  the  buyer  authorizes  the  seller  to  appropriate  peas  to  the  bar- 
gain, and  thereby  transfer  the  property  in  them,  it  is  a  condition 
precedent  to  the  transfer  of  title  that  the  goods  which  the  seller 
attempts  to  appropriate  to  the  bargain  shall  be  peas,  in  the  same 
sense  that  it  is  a  condition  precedent  to  the  formation  of  a  simple 
contract  that  the  parties  assent  to  the  same  thing;  or  in  the  same 
sense  that  it  is  a  condition  precedent  to  the  liability  of  a  principal 
that  an  agent  act  within  the  scope  of  his  authority.  It  is  not, 
however,  properly  a  condition  of  the  buyer's  obligation  to  accept 
peas  or  to  pay  the  price;  beans  are  simply  not  within  the  terms 
of  the  buyer's  contract,  as  Lord  Abinger  says.  Still  less  is  the 
obligation  of  the  seller  either  a  condition  or  subject  to  a  con- 
dition. He  has  promised  to  sell  peas  and  the  failure  to  perform 
that  promise,  whether  accompanied  with  an  offer  to  furnish  beans 
or  any  other  vegetable,  is  a  breach  of  his  promise.  It  is  unneces- 
sary to  argue  at  this  point  whether  this  promise  of  the  seller  is 
properly  called  a  warranty.  The  essential  thing  to  bring  out 
is  that  it  is  a  promise.  The  buyer's  promise  is  indeed  impliedly 
conditional  on  the  performance  by  the  seller  of  his  promise,  and 
this  is  so  provided  in  subsection  (2)  of  the  section  of  the  Sales 
Act  under  consideration,®  but  this  is  the  general  rule  in  the  law 
of  sales,  and  to  call  the  seller's  obligation  in  this  kind  of  case 
a  condition  merely  because  of  the  mutual  dependency  of  the 
buyer's  and  seller's  promises  is  wholly  to  confuse  legal  termi- 
nology. In  the  Sales  Act,  therefore,  and  in  this  book,  the  word 
condition  is  never  used  in  the  sense  of  promise.'^ 

"In  his  annotation  of  the  Sale  of  "The  use  of  condition  which  is  here 

<}oods  Act,  Judge  Chalmers  describes  deprecated,  it  must  be  .admitted,  has 

■with  perfect  accuracy  the  nature  of  the     sanction     of     eminent     judges, 

the  seller's   obligation  when  he  says  Varley  w.  Whipp,  [1900]  1  Q.  B.  513; 

(5th  ed.,   p.  28)  :      "As  used  in  the  Pope  v.  Allis,  115  U.  S.  363,  6  S.  Ct. 

act,  '  condition '  is  the  equivalent  of  69,  29  L.  ed.  393 ;  Fogg  v.  Rodgers, 

the  old  term  'dependent  covenant.'"  84  Ky.  558,  2  S.  W.  248;  Columbian 

The  old  terminology  is  accurate  and  Iron  Works   v.  Douglas,  84   Md.  44, 

should    be    Ecta,ined.      The    new   ter-  34   Atl.    1118,   33    L.   R.  A.    103,   57 

mi-nology  suggested  is  inaccurate  and  Am.  St.  Rep.  362 ;  Wolcott  v.  JMount, 

misleading.  36  N.  J.  L.  262,  13  Am.  Rep.  438,  38 
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§  181,  Definition  of  warranty. —  There  is  no  more  troublesome 
word  in  the  law  than  the  word  "  warranty."  It  is  constantly  used 
in  different  senses.  It  is  a  common  term  in  the  law  of  insurance, 
the  law  of  charter  parties,  and  the  law  of  sales.  In  an  insurance 
policy,  the  insured  can  hardly  be  regarded  as  making  any  prom- 
ises, yet  certain  provisions  in  insurance  policies  are  commonly 
denominated  warranties.  The  effect  of  calling  a  provision  in  an 
insurance  policy  a  warranty  is  not  that  the  insured  can  be  sued 
for  breaking  a  promise,  but  that  the  insurer  is  excused  from 
the  performance  of  his  promise ;  that  is,  the  so-called  warranty 
is  in  fact  a  condition  qualifying  the  liability  of  the  insured.^  In 
the  law  of  charter  parties,  warranty  has  a  wider  sense.  If  a 
vesfeel  is  warranted  seaworthy  or  warranted  to  be  at  a  certain 
place,  and  the  vessel  is  not  seaworthy  or  is  not  at  that  place, 
the  effect  is  two-fold.  The  charterer  may  sue  the  owner  of  the 
vessel  for  breach  of  a,  promise^  and,  furthermore,  the  charterer 
is  himself  excused  from  performing  his  promise;®  that  is,  war- 
ranty means  not  only  a  promise  but  also  that  the  promise  is  so  es- 
sential that  performance  of  it  is  a  condition  precedent  to  the  obli- 
gation of  the  other  party.  Where  the  word  is  used  in  mercantile 
contracts  other  than  contracts  to  sell  or  sales,  this  is  the  meaning 
ordinarily  given   to    it.-"*     In   the   law   of   sales   in   England  a 

N.  J.  L.  496,  20  Am.  Rep.  425;  Fogel  incident,   such   as  the  time  or   place 

r.   Brubalcerj    122   Pa.   St.   7,   15  Atl.  of   shipment,   is  ordinarily  to  be  re- 

692;  Jones  v.  George,  56  Tex.  149,  42  garded   as   a  warranty  in   the   sense 

Am.  Kep.   689,  61   Tex.   345,  48  Am.  which  that  term  is  used  in  insurance 

Rep.  280.     Contrary  usage,  however,  and   maritime  law  —  that  is  to  say, 

is  equally  common.  a  condition  precedent,  upon  the  fail- 

'  5Iay,   Inisurance,    §   151.  ure  or  nonperformance  of  which  the 

'  Corkling  v.  Massey,  L.  R.  8  C.  P.  party   aggrieved    may    repudiate   the 

395.  whole    contract.''     So    Williams.    J., 

"Olive  V.  Booker,  1  Ex.  416;  Bent-  in  Behn  v.   Burnes,s,   32  L.  J.  Q.  B. 

sen  V.  Taylor,    [1893]    2   Q.   B.  274;  204,  206,  says:    "  But  with  respect  to 

Lowber   v.    Bangs,    2    Wall.    728,    17  statements   in   a  contract  descriptive 

L.   ed.  768 ;    Davison  v.  Von  Lingen,  of    the    subject-matter    of    it,    or   of 

113  U.  S.  40,  28  L.  ed.  885.  some    material    incident   thereof,   the 

'°  Thus    in    Norrington    v.    Wright,  true  doctrine  established  by  principle, 

115  U.  S.  188,  6  S.  Ct.  12,  29  L.  ed.  as  well  as  authority,  appears  to  be, 

366,  Mr.  Justice  Gray  said  of  such  a  generally  speaking,   that  if  such  de- 

contraot   that   "  'A    statement,'   in    a  seriptive  statement   was   intended  to 

mercantile  contract,  descriptive  of  the  be  a  substantive  part  of  the  contract 

subject-matter,   or   of   some   material  it  is  to  be  regarded  as  a  warranty, 
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third  meaning  is  given  to  warranty ;  namely,  a  promise  "  with 
reference  to  goods  which  are  the  subject  of  a  contract  of  sale 
but  collateral  to  the  main  purpose  of  such  contract,  the  breach 
of  which  gives  rise  to  a  claim  for  damages  but  not  to  a  right  to 
reject  the  goods  and  treat  the  contract  as  repudiated."  That  is 
the  warranty  is  a  promise,  but  performance  of  the  promise  is  not 
a  condition.  This  variety  of  meaning  attached  to  the  word  "  war- 
ranty "  is  a  source  of  confusion,  and  it  is  obviously  a  service  to 
the  law  to  limit  the  word  to  one  meaning.  Accordingly  in  the 
Sales  Act  the  word  is  limited  to  what  is  probably  its  essential 
meaning  —  a  material  promise.  It  makes  no  difference  under  the 
Sales  Act  whether  this  promise  is  or  is  not  collateral,  and  as  pro- 
vided in  a  later  portion  of  the  Sales  Act,  a  breach  of  warranty  in  a 
contract  to  sell  or  a  sale  is  followed  by  the  same  consequences 
as  the  breach  of  a  material  promise  in  other  contracts;  namely, 
the  innocent  party  has  a  right  to  rescind  or  repudiate  the  trans- 
action. What  promises  may  be  called  collateral  is  indeed  so  diffi- 
cult a  question  that  the  results  reached  under  the  English  law 
cannot  always  be  reconciled  with  the  general  statements  of  the 
rules  of  that  law.  It  is  believed  that  no  greater  simplification 
can  be  made  in  the  law  of  sales  than  to  make  it  of  no  importance 
whether  an  obligation  which  forms  part  of  a  bargain  is  col- 
lateral or  not;  and  that  this  simplification  is  obtained  without 
danger  of  injustice. 

§  182.  Requirements  of  warranty  under  the  English  law. —  It 
is  commonly  said  by  the  English  authorities,  and  by  the  American 
authorities  which  follow  the  English  law,  that  a  warranty  is 
collateral.  It  is  not  made  wholly  clear  whether  by  this  is  meant 
collateral  in^'form  or  in  legal  effect.  There  is  no  doubt  that  under 
the  English  law  a  warranty  is  collateral  in  legal  effect,  but  tbe 

that  is  to  say,  a  condition  on  the  fail-  the  warranty  loses  the  character  of 
ure  or  nonperformance  of  which  the  a.  condition,  or,  to  speak  more  prop- 
other  party  may,  if  he  he  so  minded,  erly,  perhaps  ceases  to  be  available 
repudiate  the  contract  in  toto  and  be  as  a  condition  and  becomes  a  war- 
so  relieved  from  performing  his  part  ranty  in  the  narrow  sense  of  the 
of  it,  provided  it  has  not  been  word,  namely,  a  stipulation  by  way 
partially  executed  in  his  favor.  If,  of  agreement,  for  the  breach  of  which 
indeed,  he  has  received  the  whole,  or  a  compensation  must  be  sought  in 
any  substantial  part,  of  the  consid- 
eration for  the  promise  on  his  part. 
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iinporbant  question  remains,  How  is  a  wairanty  to  be  identified 
as  such  i  How  is  it  to  be  distinguished  from  other  promises  ? 
This  is  something  whi'^h  the  English  law  and  English  lawyer  has 
never  been  willing  ox  perhaps  able  to  define  entirely.-'-'  Three 
tests  may  be  supposed,  each  one  of  which  has  doubtless  had  some 
weight.  These  three  tests  are:  (1)  Was  the  promise  collateral 
in  form?  (2)  Was  the  transaction  an  executed  sale  or  an  execu- 
tory contract  to  sell?  (3)  Did  the  transaction  relate  to  specific 
goods  ?     These  tests  may  be  considered  in  order. 

§  183.  A  warranty  need  not  be  eoll-at-eral  in  form. —  It  is  prob- 
able that  the  form  in  which  the  words  of  the  seller  are  put  is  in- 
stinctively regarded  as  the  essential  feature  by  most  lawyers  adopt- 
ing the  English  doctrine.  There  is  no  doubt  that  the  typical  "svar- 
ranty  is  collateral  in  form.  The  seller  sells  a  horse  and,  as  a 
separate  statement,  says  that  he  warrants  him  to  be  sound.  In 
the  early  English  law,  it  is  probable  that  all  warranties  -^vere 
■collateral  in  form,  but  in  the  early  English  law  promises  implied 
in  fact  were  not  recognized  and  the  doctrine  of  caveat  emptor  was 
carried  so  far  that  unless  the  seller  expressly  said  that  he  war- 
ranted the  goods  there  was  no  obligation  imposed  upon  him  in 
regard  to  their  quality."'^  In  the  nature  of  the  case,  therefore, 
the  seller  had  to  make  a  separate  and  distinct  promise;  that  is, 
a  promise  collateral  in  iorm.  At  the  present  day,  however,  it 
is  clear  in  England  and  elsewhere  that  a  promise  need  not  be 
collateral  in  form  in  order  to  constitute  a  warranty.  When  A. 
contracts  to  sell  B.  a  sound  horse,  there  is  no  collateral  promise. 

"In  the   Sale  of   Goods  Act,   §    11  intention  of  the  parties  in  each  case. 

(1.    B.),    it    is    said    that    whether  But  in  the  law  of  contracts,  in  the 

a  stipulation  in  a  contract  is  a  con-  determination  of  each  case  the  court 

dition    or    a.   warranty   "  depends    in  has    tlie    further   aid    of    considering 

each  case  on  the  construction  of  the  the  materiality  of  the  stipnlation  in 

contract.     A    stipulation    may    be    a  question.     The  Sale  of  Goods  Act  af- 

condition,  though   called  n  warranty  fords  no  sucli  clue, 
in  the  contract."     The  authority  for  "  Chandelor  v.  Lopus,  Dyer,  75  A, 

this  provision   in  tlie   Sale  of  Goods  note,   Croke  Jac.   4.     In  this  case  it 

Act  is  Graves  v.  Legg,  9  Ex.  709,  and  was  held  "  that  the  bare  aiBrmation 

other  cases  where  it. is  similarly  laid  that   it  was   a  bezoar  stone  without 

down  that   whether   the   performance  warranting  it  to  be  so  is  no  cause  of 

of  the  duty  of  one  party  to  the  con-  action."     See  further  Ames,  History 

tract  is  a  condition  precedent  to  tlie  of  Assumpsit,  2  .Harv.  L.  Rev.  9,  and 

liability  of  the  other  depends  on  the  following. 
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Yet  if  A.  delivers  to  B.  an  unsound  horse  and  B.  takestitle  to  him, 
Ji.  is  a  warrantor  of  the  horse's  soundness  with  precisely  the  same 
consequences  as  if  he  had  sold  the  horeenvith  a  separate  statement, 
"  I  warrant  him  sound."^^  Further,  it  may  be  supposed  that 
speci-fied  goods  are  sold  in  compliance  with  an  order  describ- 
ing the  goods  desired.  A  buyer  asks  for  "  strap  leaf  red 
top  turnip  seed," "  or  "  large  Bristol  cabbage  seed,"  "^^ 
or  "  rape  seed "  "  or  bulbs  of  a  named  variety."  ISTo  agree- 
ment to  sell  precedes  the  actual  sale,  but  when  the  seller 
furnishes  goods,  he  is  held  to  warrant  that  the  -goods  are 
of  the  kind  asked  for,  yet  the  description  is  not  collateral  in  form. 
It  may  be  added  that  it  is  an  undesirable  policy  to  make  im- 
portant distinctions  in  substantial  rights  turn  upon  the  form 
of  words  in  which  the  transaction  was  put.  Parties  do  not  use 
language  in  their  ordinary  dealings  with  reference  to  such  dis- 
tinctions. A.  says  to  B.,  ''I  will  sell  you  this  sound  horse 'for 
$100."  Such  a  promise  of  soundness  is  certainly  not  collateral. 
Suppose,  however,  A.  said,  "  I  will  sell  this  horse  for  $T00,"  and 
B.  inquiring,  "  is  he  soxmd  ?"  and  A.  replies,  "  Yes."  It  may  be 
■said  that  the -statement  of  soundness  is  collateral,  but  a  rule  "which 
distinguishes  the  rights  of  the  parties  in  these  two  cases  is  not 
to  be  commended. 

§  184.  May  there  be  a  collateral  ^warranty  in  an  executory  con- 
tract to  sell  1 —  It  is  sometimes  held  that  where  a  seller  makes  a 
promise  in  regard  to  the  goods,  there  is  always  a  warranty,  in  the 
limited  English  sense  of  the  word,  if  the  property  in  the  'goods 
passes  at  the  time;  and,  on  the  other  hand,  if  the  property  does 

"Sale  of  Goods  Act,  §  11  (1)    (o)  ;  "White  v.  Miller,  71  N.  Y.llS,  27 

Wolcott  V.  Mount,  36  N.  J.   L.  262,  Am.  Eep.   13,  78  N.  Y.  393,  34  Am. 

13  Am.  Eep.  438,  38  N.  J.  L.  496,  .20  Eep.  544. 

Am.  Eep.  425;  Morse  v.  Union  Stock  ^"Hoffman  v.  Dixon,  105  Wis.  315, 

Yards,    21    Or.    289,    28    Pae.    2,    14  81  N.  W.  491,  76  Am.  St.  Eep.  916. 

L.  Tl.  A.  157.     In  New  York  and  some  "Edgar   v.   Breck,    172   Mass.  "581, 

■other  States  if  "B.  had  taken  title  to  52    N.   E.    1083.     There  "n'as   in   this 

the  horse  after  an  opportunity  to  in-  case  an  agreement  to  sell  before  the 

"spect  him   and  the  unsoundness  was  completed  sale.     The  cases  last  cited 

capable  of  being  discovered  by  inspec-  are  American  decisions  but  the  Eng- 

•tion,   A.  would  be  under  no  further  lish    law    is    presumably    the    same, 

liability.    -See  infra,  %  489.  See    Allan   v.    Lake,    18    Q.    B.    560. 

"  Wolcott   V.   Mount,   36   N.    J.  TJ.  Compare,  however,  Varley  v.  WMpp, 

262,  13  Am.  Eep.  438.  [1900]   1  Q.  B.  5r3. 
15 


226  Formation  of  the  Conteact. 

not  pass,  a  promise  of  the  seller,  however  expressed,  in  regard 
to  the  quality  of  the  goods,  is  a  condition  in  the  English  use 
of  that  word ;  that  is,  the  buyer  need  not  take  the  goods.'*  This 
does  not  seem,  however,  the  view  adopted  by  the  Sale  of  Goods 
Act.-*^*  In  this  country  there  are  a  number  of  decisions  holding  that 
an  executory  contract  to  sell  may  contain  a  collateral  warranty. 
In  New  York  and  some  other  States  it  is  held  that  acceptance  of 
goods  imder  an  executory  contract  to  sell  ordinarily  waives  any 
patent  defect  in  the  goods  but  that  such  an  acceptance  does  not 
waive  a  right  of  action  on  an  express  warranty  in  such  a  con- 
tract.^'^  In  England  if  it  be  admitted  that  there  may  be  a  true 
warranty  in  an  executory  contract,  it  must  necessarily  follow 
from  the  words  of  the  Sale  of  Goods  Act  that  in  such  a  contract 
the  buyer  must  accept  the  goods  although  not  in  conformity  with 
the  warranty,  and  must  seek  his  redress  in  cross-action,  counter- 
claim, or  recoupment.  If  this  is  the  English  law,  however,  it  may 
be  doubted  whether  it  would  be  followed  even  in  such  States  as 
profess  to  follow  the  English  law  of  warranty.  The  rule  seems 
general  in  the  United  States  that  the  buyer  may  reject 
the  goods  if  they  fail  to  conform  to  a  warranty  of  quality^'  or  of 
title.^^  If  the  distinction  between  a  warranty  collateral  in  char- 
acter and  other  promises  of  the  seller  in  regard  to  the  goods  is  to 
be  allowed  to  affect  the  substantial  rights  of  the  parties,  it  is 
probable  that  the  transfer  of  title  would  furnish  the  best  because 
the  most  clearly  defined  test.  And  although  the  distinction  is 
not  commonly  put  in  that  form,  the  law  of  those  States  which 
purport  to  follow  the  English  law  of  warranty  is  perhaps  most 
accurately  expressed  by  the  rule  that  in  any  case  where  the 
seller's  promise  is  executory  the  buyer  may  refuse  to  accept  the 
goods  if  they  are  not  in  accordance  with  the  seller's  promise,  what- 

"  This   view    is    tal^en    in    Smith's  '°  See  infra,  §  489. 

Leading    Cases,     and    in    Benjamin,  ^'  Rubin  v.  Sturtevant,  80  Fed.  Rep. 

Sale   (5th  Eng.  ed.),  1003.  930,  51  U.  S.  App.  286,  26  C.  C.  A. 

"Section  11  (1)   (b)  necessarily  pre-  230;    Owens   v.   Sturges,  67   111.   366; 

supposes    the    possibility    of    a    war-  Boothby   v.   Plaisted,   51    N.   H.  436, 

ranty  which  would  not  give  a  right  437,   12  Am.  Rep.  140. 

to  reject  the  goods  in  "  a  contract  of  ''  Nevels  v.  Kentucky  Lumber  Co., 

sale."     "  Contract  of  sale  "  is  defined  108  Ky.  550,  56  S.  W.  969,  94  Am. 

in   §   62    (1)    as  including  an  agree-  St.  Rep.  388. 
ment  to  sell  as  well  as  a,  sale. 
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ever  form  that  promise  may  have  taken ;  and,  on  the  other  hand, 
if  the  buyer  has  become  owner  of  the  goods,  he  cannot  thereafter 
return  them.''* 

§  185.  Specification  of  the  goods  as  an  essential  of  collateral 
warranty. — A  collateral  warranty  undoubtedly  ordinarily  applies 
to  specific  goods.  In  the  typical  case  the  seller  at  the  time  of 
selling  a  specified  chattel  warrants  its  qualities.  Even  in  the 
case  where  the  seller  contracts  to  deliver  goods  of  a  particular 
kind  and  later  delivers  goods  in  attempted  fulfillment  of  the  con- 
tract, whereby  according  to  the  English  law  his  obligation  in  re- 
gard to  the  quality  of  the  goods  becomes  a  warranty,^*  the  goods 
have  been  specified  before  the  seller's  obligation  is  treated  as 
a  collateral  warranty.  JSTecessarily  the  possibility  of  a  collateral 
warranty  in  regard  to  unspecified  goods  can  occur  only  in  execu- 
tory contracts  to  sell.  In  regard  to  such  a  contract  the  question 
seems  to  be  similar  to  that  discussed  in  the  preceding  section. 
If  a  collateral  warranty  is  possible  in  the  case  of  an  executory 
contract  to  sell,  it  seems  that  such  a  possibility  is  not  precluded 
though  the  goods  are  unspecified  at  the  time  of  the  bargain.  If 
the  seller's  promise  to  sell  his  horse  "  Dobbin  "  next  month  with 
a  warranty  of  soundness  imposes  merely  a  collateral  obligation 
on  the  seller,  so  that  the  buyer  is  obliged  to  take  the  horse  even 
though  imsound  on  the  day  named,  it  will  follow  that  if  the  seller 
promises  to  sell  next  month  a  black  horse  which  he  will  warrant 
sound,  the  buyer  there,  also,  cannot  claim  that  the  soundness  of 
the  horse  is  such  a  part  of  the  seller's  promise  that  unsoundness 
of  the  horse  enables  the  buyer  to  refuse  to  take  title.  In  either 
of  these  cases  it  is  probable  that  the  American  law  would  in  any 
jurisdiction  allow  the  buyer  to  refuse  the  horse  if  not  sound,^' 
and  it  may  be  that  in  such  a  case  as  this  the  English  court  would 
make  use  of  the  privilege  given  by  the  statute  to  hold  that  "  a 
stipulation  may  be  a  condition  though  called  a  warranty  in  the 
contract."  ^^ 

=°See  further  infra,   §§  600,  608.  259;    Owens  v.   Sturgea,  67  111.   366; 

=*Sale  of  Goods  Act,  §  11   (1)    (o).  Bootliby   v.   Plaisted,   51   N.   H.   436, 

See  further  infra,  §  205.  437,  12  Am.  Rep.  140. 

^  Rubin  V.  Sturtevant,  80  Fed.  Rep.  =' Sale  of  Goods  Act,  §  11  (1)  (6). 
930,  51  U.  S.  App.  286,  26  C.  C.  A. 
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§  186.  Express  conditicms. — An  express  condition  may  qualify 
either  the  obligation  of  the  seller  or  that  of  the  buyer ;  or,  it 
may  qualify  the  obligation  of  both.  This  last  effect  is  necessarily 
produced  where  the  condition  is  said  to  be  a  condition  of  the 
contract  or  sale.  Instances  of  this  sort  may  readily  be  supposed. 
The  commonest  are  conditions  requiring  valuation,  or  conditions 
requiring  the  arrival  or  acquisition  of  the  goods  by  the  buyer. 
Such  conditions  protect  both  parties.  If  ■  the  condition  does  not 
happen,  neither  party  is  responsible.  On  the  other  hand  there 
may  be  conditions  which  qualify  merely  the  obligation  of  the 
buyer  to  take  the  .goods  or  the  obligation  of  the  seller  to  sell  and 
deliver.  Common  instances  of  condition  qualifying  only  the  obli- 
gation of  the  buyer  to  take  the  goods  are  conditions  that  the 
goods  shall  be  satisfactory  to  the  buyer  or  to  a  third  person,  or 
that  they  shall  be  shipped  or  delivered  within  a  certain  time. 
Conditions  qualifying  only  the  seller's  obligation  to  sell  have  no 
.great  ^-ariety  because  a  contract  which  excuses  the  seller  from 
selling  in  a  particular  contingency  generally  excuses  the  buyer 
from  buying  in  the  same  contingency.  The  seller's  obligation  to 
transfer  title  is,  however,  frequently  conditional  on  payment  of 
the  price  by  the  buyer.  The  commonest  type  of  conditional  bar- 
. gains,  so  common  as  to;have  appropriated  to  itself  the  name  "  con- 
ditional sale,"  is  of  this  type,  as  is  the  seller's  obligation  in  a 
cash  sale.  In  bargains  of  both  these  kinds  the  seller's  obligation 
to  transfer  title  is  expressly  conditional  on  the  payment  of  the 
price  by  the  buyer.  In  the  former,  possession  is  immediately 
transfeiTed  to  the  buyer  but  credit  given  for  the  price;  in  the 
latter,  no  credit  is  contemplated.  Some  of  the  common  types 
of  condition  that  liave  thus  been  referred  to  may  be  now  treated 
somewhat  more  in  detail.  Bargains  conditional  upon  valuation 
.have  already  been  dealt  with,^^  so  that  further  treatment  of  that 
topic  is  imnecessary,  and  conditional  sales  and  cash  sales  are 
dealt  with  in  a  later  chapter.^®  Before  taking  up  the  express  con- 
ditions commonly  found  in  bargains,  however,  it  is  desirable  to 
say  a  few  words  in  regard'  to  implied  conditions.  For  the  lan- 
guage in  which  a  stipulation  is  couched  may  have  important  re- 

"  Supra,  §§  173-177.  ^^  See  infra,  c.  X,  §32-4  et-seq. 
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suits.     Whether  words  in  question  create  a  promise-  or  a  condition, 
or  both,  should  always  be  a  preliminary  inquiry. 

§  187.  Implied   conditions.— The  term  "  implied  conditions"  is 
applied  ambiguously  in  the  law  both  to  conditions  intended  by  the- 
parties  but  not  expressed  in  so  many  words,  anxi  more  often  to 
conditions  imposed  by  law  because  of  the  inherent  injustice  of- 
allowing  a  promise  on  one  side  of  a  bilateral  contract  to  be-  en- 
forced when  the  counter-promise  has  been  broken.     These-  types 
of  condition  shade  into  one  another  by  imperceptible^  gradations, 
and  in  contracts  to  sell  especially  it   is   frequently  not  easy  to 
say  absolutely  to  which  type  a  particular  case  belongs.     Thus, 
if    A.    promises    to    transfer    a   horse    and    B.    promises    to   pay 
$1,000,    B.'s    promise    is    in    terms    absolute.      A   condition    in 
such   a  bargain   that  A.   must   deliver  the  horse  before   B.   can 
be  liable  for  the  price  is  one  imposed  by  law.     There  is  nothing- 
in  the  language  of  B.'s  promise  on  which  such  a  result  could  be- 
rested.     If,  on  the  other  hand,  B.  had  promised  to-  pay  $1,000= 
on    delivery    of    the    horse,    it    would    be    equally    clear    that 
B.'s     promise    was    expressly    conditional.       The    intermediate 
cases  which  are  perhaps  commoner  than  those  at  either  extreme- 
are  more    difficult  to   classify.      If  B.'s   promise  was,    "  I   will 
pay  $1,000   for   him,"   it  may  seem  that  the   condition   nf   de- 
livery  is  clearly  expressed  by  the  words   "  for  him  "   but  it   is 
to  be  observed  that  there  is  no  impossibility  in  paying -the-  price 
in  advance,  and  that  if  the  price  of  the  horse  is  so  paid,  the  money 
is  as  truly  paid  "  for  him  "  as  if  the  price  had  been  paid  simul- 
taneously  -with  delivery.^^     Probably   a  fair  constraction  would 
generally  hold  such  words,  however,  to  make  the  promise  to  pay- 
expressly  conditional   on   delivery.      Suppose   again,   the  buyer's; 
promise    is    to    "buy   him    for    $1,000,"    the    word    "buy"    of 
itself  imports  more  than  a  promise  to  pay  the  price;  it  means 
to  accept  the  goods  and  pay  for  them.     If  so,  the  word  "  buy  " 
of  itself  imposes  a  condition  which  if  called  "  implied  "  is  not 
implied  in  the  sense  of  imposed  by  the  law.     Fortunately  in  most- 

"Many  of  the  early  cases  on  con-  These   cases    are    re-piewed    by    Lord- 

ditional  contracts  -were  expressly  con-  Holt    in    Thorp    v:    Tliorp-,    12    Mod. 

cemed.  -with  the   problem  of  -whether  455,  and  the  rules  laid  down  by  him 

the  -svord  "  for  "  created  a  condition.  for  deciding  the  queistion. 
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cases  it  does  not  lead  to  a  material  difference  in  the  result  whether 
the  condition  is  express  or  implied,  although  it  may  do  so.  In 
case  of  even  a  slight  breach  of  an  express  condition  the  promisor 
is  as  a  rule  excused.^"  In  the  case  of  condition  imposed  by  the 
law,  however,  on  grounds  of  justice,  courts  properly  can  and  do 
use  greater  freedom  in  regard  to  releasing  or  holding  the  promisor. 
If  the  breach  of  obligation  on  the  other  side  has  been  material, 
the  promisor  is  excused,  but  not  if  the  breach  is  trifling.  Again 
if  the  breach  occiirs  after  the  contract  has  been  partly  performed, 
the  court  will  be  more  ready  to  excuse  a  comparatively  small 
breach  than  if  it  occurred  before  any  performance.''^  In  any 
particular  case,  therefore,  it  is  important  to  note  whether  a  stipu- 
lation expressly  or  by  fair  construction  of  the  language  used 
qualifies  the  defendant's  promise,  or  whether  the  stipulation  in 
terms  merely  imposes  an  obligation  upon  the  plaintiff  so  that 
such  excuse  as  the  defendant  may  have  because  of  the  plaintiff's 
nonperformance  of  the  stipulation  is  due  to  a  condition  imposed 
by  the  law. 

§  188.  Sales  to  arrive. — A  bargain  either  in  the  form  of  a  con- 
tract to  sell  or  of  an  immediate  sale  by  general  usage  may  be  called 
a  "sale  to  arrive." ^^  In  a  contract  to  sell,  the  arrival  of  the  goods 
is  a  condition  precedent  to  any  sale.  In  a  sale,  if  the  goods 
existed  at  the  time  of  the  bargain  but  do  not  arrive,  the  condi- 
tion is  subsequent,  the  property  in  the  goods  transferred  by  the 

"Page,  Contracts,   §   61;   Langdell,  ig  no   liability  on  either  side  unless 

Summary  of  Law  of  Contracts,  §  157.  the  goovls  arrive,  which  is  the  point 

^'  These    principles     are    stated    in  courts  have  been  primarily  interested 

effect  in  Graves  v.  Legg,   9  Ex.  709.  in  establishing.     For  this  point  it  is 

See    further    Langdell,    Summary    of  immaterial   whether  the  title   passed 

Law  of  Contracts,  §  158  et  seq.  subject  to  be  divested  or  whether  the 

"^  It    is    true    that    in    Neldon    v.  bargain  was  executory.     It  seems  im- 

Smith,    36   N.    J.   L.    148,   the    court  possible  to  doubt,  however,  that  the 

said  of  a  sale  to  arrive :    "  The  contract  parties    may    pass    title    to    existing 

is   executory  and  does   not   pass   the  goods   subject   to    a   condition   subse- 

property  in  the  goods  to  arrive.     It  quent  if  the  goods  do  not  arrive ;  and 

is  merely  an  agreement  for  the  sale  where  goods  in  course  of  transporta- 

and  delivery  of  the  articles  named  at  tion    are    specifically    described,   and 

a    future     period    when    they    shall  the  parties  expressly  state  that  they 

arrive,"  and  similar  statements  may  have  been  bought  and  sold,  it  seems 

be  found  in   other  cases.     Shields    r.  most  accurate  to  give  their  language 

Pettie,  4  N.   Y.    122;    Dike    v.   Eeit-  its  natural  meaning, 
linger,  23  Hun,  241.     Doubtless  there 
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ain  being  divested  by  the  failure  to  arrive.  If  the 
vessel  arrives  but  without  the  goods  which  were  the  subject  of 
the  bargain,  whether  the  seller's  contract  was  conditional  not 
simply  on  the  arrival  of  the  named  vessel  but  also  of  the  goods 
is  a  question  of  fact.  But  generally  as  the  power  of  the  seller 
to  deliver  the  goods  and  the  value  of  the  bargain  to  the  buyer 
both  depend  on  the  arrival  of  the  goods,  the  true  construction 
will  be  that  the  condition  is  not  satisfied  by  the  arrival  of  the 
vessel.^^  There  may,  however,  be  cases  where  the  only  condition 
is  that  of  the  arrival  of  the  vessel,  so  that  if  the  vessel  arrives 
without  the  goods  the  seller  is  not  protected  from  liability  on  his 
promise  to  sell.^*  The  converse  case  is  not  so  clear.  Suppose 
goods  arrive  but  the  vessel  does  not,  or  the  goods  arrive  and  the 
vessel  also  arrives  but  not  carrying  the  goods.  Here  again  the 
question  is  one  of  construction.  If  the  parties  clearly  indicate 
by  their  language  that  the  goods  must  arrive  in  the  named  vessel, 
there  will  be  no  liability  otherwise.^^    As  it  is  the  arrival  of  the 


"  In  Boyd  v.  Siffkin,  2  Campb.  326, 
the  bargain  was  for  the  sale  of  "  32 
tons,  more  or  less,  of  Riga  Rhine 
hemp,  arrival  per  Fanny  Almira."  It 
was  held  that  the  seller's  obligation 
was  conditional  not  simply  on  the 
arrival  of  the  vessel,  but  of  the 
hemp.  He  was,  therefore,  held  not 
liable  when  the  vessel  arrived  with- 
out the  hemp.  So  in  Hawes  v.  Humble, 
2  Campb.  327,  note  "for  and  by 
your  order,  on  arrival,  100  tons,  etc." 
So  in  Johnson  v.  Macdonald,  9  M.  & 
W.  600,  a  memorandum  of  sale  of  100 
tons  of  nitrate  of  soda,  "  to  arrive 
ex  Daniel  Grant,"  provided,  "should 
the  vessel  be  lost  this  contract  to  be 
void."  The  vessel  arrived  without  the 
goods  on  board.  The  court  held  the 
contract  conditional  not  simply  on  the 
arrival  of  the  vessel  but  also  on  the 
goods  being  in  the  vessel.  In  Vernede 
V.  Weber,  1  H.  &  N.  311,  the  bargain 
was  for  the  sale  of  400  tons  of  Ara- 
can  Necrensie  rice  per  Minna  "  at 
lis.  6d.  per  cwt.  for  Necrensie  or 
lis.  for  Larong,  the  latter  quality 
not  to  exceed  fifty  tons,  or  else  at  the 


option  of  the  buyer  to  reject  any  ex- 
cess." The  vessel  arrived  without  any 
Necrensie  rice  but  with  285  tons  of 
Larong  rice  and  159  tons  of  a  third 
variety.  The  court  held  the  buyer 
was  neither  entitled  to  damages  for 
failure  to  deliver  Necrensie  rice  nor 
for  failure  to  deliver  either  the  whole 
cargo  that  arrived  or  the  portion 
thereof  consisting  of  Larong  rice. 
Compare  this  case  with  Simond  v. 
Braddon,   2   C.   B.    (N.   S.)    324. 

=*Hale  I'.  Rawson,  4  C.  B.  (N.  S.) 
85.  This  was  a  contract  to  sell  tal- 
low "  to  be  delivered  on  safe  arrival 
of  the  Countess  of  Elgin."  The  ves- 
sel arrived  without  the  tallow  and 
the  seller  was  held  liable.  See  also 
Dike  V.  Reitlinger,  23  Hun,  241. 

»"  In  Lovatt  v.  Hamilton,  5  M.  &  W. 
639,  a  sale  of  palm  oil  "  to  arrive  per 
Mansfield  "  had  this  express  stipula- 
tion :  "  In  case  of  nonarrival,  or  the 
vessel's  not  having  so  much  in  after 
delivery  of  former  contracts,  this 
contract  to  be  void."  A  part  of  the 
cargo  of  the  Mansfield  was  transferred 
into   another   vessel   while  en  route; 
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goods,  however,  whicli  makes  it  possible  to  perform  the  contract, 
and  the'  arrival  of  the  vessel  merely  aft'ects  the  means  or  time  of 
performance,  a  contract  may  well  bear  the  contrary  construc- 
tion.^* Whether  the  seller  promises  that  the  condition  of  the 
contract  shall  happen  is  also  a  question  of  construction.  It  is 
well  settled,  however,  that  the  words  "  to  arrive"  ox  their  equiva- 
lent, do  not  of  themselves  import  a  promise  that  the  goods  shalL 
arrive. ^'^  The  same  effect  was  given  in  a  ISTew  York  decision  to 
the  words  attached  to  a  sold  note,  "  on^  board  "  a  specified  vessel, 
known  to  be  then  at  sea.^'*  Not  infrequently,  however,  the  seller 
promises  or  warrants  that  the  goods  shall  be  shipped,  or  that 
the  goods  are  on  board  at  the  time  of  the-  bargain,  or  that  the 
goods   are   of   a  particular-  quality.^^      Some   of  the  early  cases 


not  only  did  the  oil  aafely  arrive  on 
tliis  second  vessel  but  the  Mansfield 
also  arrived.  The  court,  however, 
held  that  it  was  clearly  a.  condition, 
precedent  to  the  buyer's  right  to 
claim'  the  oil  that  it  should  arrive  ini 
the  Mansfield. 

"In  Harrison'!-.  Fortlage,  161  U. 
S.  57,"  16  S.  Ct.  488,  40-  L.  ed.  616, 
there  was  a  contract  to  sell  2,500  tons 
of  sugar  "  to  be  shipped  per  steam- 
ship Bmpresff  of  India,  no  arrival,  no 
sale "  This  amount  of  sugar-  was 
shipped  orr  the  vessel  n.uned  but  700 
tons  were  transhipped  en  route  into 
another  vessel.  Both  vessels  arrived 
safely  but  the  buyers  refused  to  take 
the  cargo  of  either  on  the  ground  that 
the  E-mpress-  of  India,  did  not  carry 
the  required  cargo  and,  the  other  ves- 
sel was  not  that  named  in  the  con- 
tract. The  court  held,  however,  that 
the  only  condition  in  regard  to  the 
vessel  was  shipment  in  that  vessel, 
the  condition  in  regard  to  arrival 
relating  only  to  the' goods.,  Compare 
with  this  case  Idle  v.  Thornton,  3 
Campb.  274,  a  contract  for  tallow  "  on 
arrival  ex  Catherina  Evers  "  and  "  if 
it  should  not  arrive  before  the  31st  of 
December  the  bargain  to  be  void." 
The  Catherine  Evers  was  wrecked  but 
most   of   the   tallow   was   isaved    and. 


could  have  been  forwarded  to  the  port 
of  destination  before  the  Slst  of  De- 
cember. It  was  held  that  the  seller 
w-as  not  liable  for  failure  to  forward 
it,  at  least,  unless  the  buyer  so  re- 
quested, and  indemnified  the  seller. 

="  Johnson  v.  McDonald,  9  JI.  &  W. 
600.;  Neldon  v.  Smith,  36  N.  J.  L. 
148;  Abe  Stein  Co.  v.  Robertson,  167 
N.  y.  101,  60  N.  E.  329;  Rogers  c. 
Woodruff,  23  Ohio  St.  632,  13  Am. 
Rep.  276.  See  also  Hale  v.  Eawson,. 
27  L.  J.  C.  P.  189. 

^'Sliields  V.  Pettie,  4  N.  Y.  122. 

"Abe  Stein  Co.  v.  Robertson,  167 
N.  Y.  101,  60  N.  E.  329'.  In  this  case 
the'  memorandum  of  the  bargain 
stated  that  there  were  sold  "  85,000 
Tein-Sin  goat  iskins "  of  specified, 
quality  which  were  "  expected  to  ar- 
rive." By  letter  the  bargain  was 
modified  by  the  addition  of  the  con- 
dition "  no  arrival,  no  sale."  Goods- 
were  shipped  by  the  defendants  and 
duly  arrived.  The  court  held  these 
goods  were  "obviously  intended  to  be. 
furuiahed  under  the  agreemen.t,f'  but 
they  were  not  of  the  quality  the  con- 
tract called  for.  It  was  held  that  the 
seller  was  liable  for  their  defective 
character.  The  condition  imposed  by 
the  words  "  expected  to  arrive,"  and 
'■  no   arrival,   no   sale,"    applifld  only 
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seem  to^  have-  gone  to  an  unreasonable  extent  in  holding  the'  seller- 
free  from  any  promise  -whenever'  goods  of  the-  particular'  descrip^- 
tion  called  for  by  the  contract  do  not  arrive;**  It  seems  a  more 
probable  intent  that  the  condition  in  regard  to  arrival  is  merely 
to  protect  the  seller  from  risks  of  transportation  as-  -was  held  in 
the  most  recent  ISTew  York  decision,  though  doubtless  a  broader 
intent  is  possible  and  if  expressed,  should  be-  made  effectual  If 
part  of  the  goods  arrive  but  part  do  not,  -when  the-  condition  ap- 
plies not  simply  to  the  arrival  of  the-  vessel  but'  to  the  arrival 
of  the  goodSj  neither  the  buyer  is  bound  to  take  the  portion:  that 
arrives  nor  the  seller  to  deliver  it.  The  arrival  of  part  of  the 
goods  is  not  the  happening  of  the  condition  requisite  for  the 
validity  of  the-  bargain.*-' 

§  189.  Time. — A  provision  in  regard  to  the  time  -when,  goods 
must  be  furnished  is  very  common  in  contracts  to  sell.  The 
stipulation  in  regard  to  time  may  like  the  condition  imposed  by 
the.  -words  "  to  arrive  "  impose,  a  condition  qualifying  the  obliga- 
tion of  both,  parties  but  of.  itself  impose,  an  obligation  on  neither. 
This  is  especially-  likely  to  be  the  case  -where  the  delivery  of  the 
goods  on,  time  depends  on  wholly  adventitious  circumstances  -^vith- 

to  the  risks  of  navigation,  not  to  the  any  iron  should  arrive,  or  that  arriv- 

shipment  of  proper  goods.    In  Simond  ing,    it    shoxild    be    of    a    particular 

V.  Braddon,  2.  C.  B.   (N.  S.)   324,  there  quality.     One  hundred  and  fifty  tons 

was    an.  express   engagement   by   the  of  Gartshemi  pig  iron  of  the  quality 

seller  "  to  deliver  -what  is  shipped  on  denominated  No.    1   -was   expected  to 

his   account  and.  in  conformity  'with  arrive   by  the  Siddona,   and  the  eon- 

his   invoice."     To  the   same  effect  is  tract  -was  to  the,  effect,  that  if  that 

Dike  V.  Eeitlinger,  23  Hun,  241.     In  quantity  and  quality  of  iron  did  so. 

Gorrissen  v.  Perrin,    2    C.    B.    (N.    S.)  arrive,  one  party  should,  sell  and  the 

681,  a  sale  of  a  specified  number  of  other  should  receive  it  at  a  certain. 

baJfis  "  now  on  passage  "  was  held  to  price  per  ton.     The  iron  called  for  by 

import  a  warranty  by  the  seller  that  the  contract  did  not  arrive,  but  iron 

these  bales  were  theati  on  passage.  of,  a,   different   quality,   and   I.  think. 

"Thus  in  Shields,  v.  Pettie,,4  N.  Y.  the  contract  was  at  an  end."     This 

122,    a    contract    was    concluded    in  decision,  seems  inconsistent,  with,  the. 

these  terms:      "New  York,  July   19,  later  case  of  Abe  Stein,  Co.  v.  Eobert- 

'47.    Sold  for  Messrs.  Geo.  W.  Shields  son,    167   N.   Y.    101,    60   N.   E.   329, 

&, Co.,  to., Messrs.  Pettie  &  Mann,,  150  stated    in  the   preceding,  note.      The 

tons   Gartshemi   pig   iron,   No.    1,   at  earlier   New   York   case,  is,   however, 

$29  per  ton,  one-half  at  6  mos.,  one-  supported    by    Vernede  v.    Weber,    1, 

half,   cash    less    4    pr.    ct.,    on    board  H.  &.  N.  311,  stated  SMpro,  note  33. 

Siddoris.       Thos.     Ingham,     broker."  '"Vernede  v.  "Weber,  1  H.  &  N.  311; 

The,  court  said:     "There  was  no  war-  Shields  v.  Pettie,  4  N,  Y,  122,  124,. 
ranty,  express  or  implied,  either  that 
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out  the  control  of  either  party.  Thus  in  sales  of  goods  to  arrive 
a  condition  in  regard  to  the  time  is  not  infrequently  inserted, 
and  if  the  goods  arrive  but  not  on  time,  neither  party  is  liable.*^ 
Where  the  provision  relating  to  time  requires  something  that  in 
its  nature  is  within  the  povs^er  of  the  seller,  upon  a  proper  construc- 
tion it  will  generally  be  found  that  an  obligation  is  imposed  upon 
the  seller  to  conform  to  the  stipulation  as  well  as  an  excuse  given 
to  the  buyer  for  refusing  the  goods  if  the  stipulation  is  not  ful- 
filled. Frequently  contracts  require  shipment  or  delivery  by  a 
certain  date.  As  it  is  settled  that  in  mercantile  contracts  time 
is  essential,*^  the  buyer  may  refuse  the  goods  unless  the  delay  is 
very  trifling,  whether  his  promise  is  expressly  conditional  on  the 
goods  having  been  shipped  or  delivered  on  time  or  whether  the 
stipulation  in  regard  to  time  is  wholly  contained  in  the  seller's 
promise.**    A  stipulation  in  time  may  qualify  the  seller's  obligation 


"  Alewyn  r.  Pryor,  Ryan  &  Moody, 
406.  In  this  case  the  sale  was  of 
oil  "  on  arrival  "  "  but  not  to  exceed 
the  30th  day  of  June  next."  Tlie 
vcssei  did  not  arrive  until  July  4th. 
In  an  action  by  the  purchaser  the 
court  held  the  sellers  had  not  agreed 
that  the  oil  should  arrive  by  June 
30th  and  also  said  the  buyer  was 
excused  from  any  obliga,tion  to  take 
it  if  it  did  not.  A  similar  condition 
may  be  found  in  Idle  v.  Tliornton, 
3   Campb.   274. 

"Bowes  V.  Shand,  2  A.  C.  455; 
Norrington  r.  Wright,  115  U.  S.  188, 
6  S.  Ct.  12,  29  L.  ed.  366;  Cleveland 
Rolling  Jlill  r.  Rhodes,  121  U.  S. 
25.3,  7  S.  Ct.  8S2,  30  L.  ed.  920; 
Camden  Iron  Works  v.  Fox,  34  Fed. 
Rep.  200;  Cromwell  v.  Wilkinson,  18 
Ind.  365 ;  Bearden  Mercantile  Co.  v. 
Madison  Oil  Co.,  128  Ga.  695,  58 
S.  E.  200;  White-Braneh-McConkin- 
Shelton  Co.  v.  Carson,  25  Ky.  L. 
Rep.  1230,  77  S.  W.  366;  New  Bed- 
ford Copper  Co.  !,.  Southard,  95  Me. 
209,  49  Atl.  1062;  Salmon  v.  Boy- 
kin,  66  Md.  54],  7  Atl.  701;  Crane 
V.  Wilson,  105  Mich.  544,  63  N.  W. 
506;   Redlands  Assoc,   r.   Gorman,  76 


Mo.  App.  184;  Denton  i:  Mclnnis,  85 
Mo.  App.  542 ;  Frost-Trigg  Lumber 
Co.  V.  Forrester,  124  Mo.  App.  304, 
101  S.  W.  104;  Booth  v.  Rolling  Mill 
Co.,  60  N.  Y.  487;  Higgins  v.  Dela- 
ware, etc.,  R.  R.  Co.,  60  N.  Y.  553; 
Blossom  r.  Shotter,  59  Hun,  481; 
afTd.,  without  opinion,  128  N.  Y.  679, 
2!)  N.  E.  145;  Sun  Publishing  Co.  v. 
Minnesota  Type  Foundry  Co.,  22  Or. 
49,  29  Pac.  6;  Fountain  City  Drill 
Co.  r.  I^indquist  (S.  Dak.),  114  N. 
W.  1098;  Goff  v.  Pacific  Coast  SS. 
Co.,  9  Wash.  386,  37  Pac.  418.  Com- 
pare Woolfe  V.  Home,  2  Q,  B.  D.  355; 
KaufFman  ; .  Raeder,  108  Fed.  Rep. 
171,  47  C.  C.  A.  278;  Montgomery  v. 
Thomson,  Cal.         ,  92  Pac.  866; 

Re  Canadian  Niagara  Power  Co.,  30 
Ont.  185. 

"In  Hoare  r.  Rennie,  5  H.  &,  X. 
19,  the  action  was  on  a  contract  for 
"  667  tons  of  iron  to  be  shipped  in 
June,  July,  August,  and  September, 
in  about  equal  portions."  The  buy- 
ers when  sued  for  not  accepting  the 
iron  when  tendered  set  up  the  de- 
fense that  the  shipment  in  June  was 
of  about  twenty  tons  only.  The 
court     held     the     defense     sufficient. 
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to  sell  the  goods  instead  of  the  buyer's  obligation  to  buy  them.  Thus 
it  is  not  infrequently  provided  in  contracts  to  sell  that  the  buyer 
shall  take  delivery  at  a  certain  time.  If  the  seller's  obligation  is 
made  expressly  conditional  on  the  buyer's  performing  the  stipula- 
tion as  to  time,  there  can  be  do  doubt  that  the  seller  is  excused 
if  the  buyer  fails  to  observe  the  condition.  Even  though  the 
seller's  promise  be  not  expressly  conditional,  the  requirement  as 
to  time  being  contained  solely  in  the  promise  of  the  buyer,  in 
view  of  the  general  principle  referred  to  above  that  time  is 
essential  in  mercantile  contracts,  the  buyer's  delay  should  excuse 
the  seller  and  so  it  is  generally  held.*''  Where  payment  of  the 
price  and  transfer  of  the  property  in  the  goods  are  by  the  agree- 
ment to  be  simultaneous,  default  in  payment  by  the  buyer  v^ill  also 
mean  default  in  taking  the  property,  but  in  agreements  vehere  pay- 
ment of  the  price  or  part  of  it  is  to  precede  final  performance  by 
the  seller  a  condition  in  regard  to  the  time  of  performance  of  the 
buyer's  payment  of  the  price  also  may  be  imposed.    How  far  the 


This  case  has  been  somewhat  criti- 
cised in  England,  probably  without 
reason,  but  only  on  the  point  that 
the  defective  delivery  of  one  instal- 
ment was  allowed  to  excuse  the  buy- 
ers from  taking  later  instalments. 
In  Bowes  v.  Shand,  2  A.  C.  455, 
contracts  for  the  sale  of  rice  to  be 
shipped  during  the  months  of  March 
and  April,  1874,  were  involved.  The 
House  of  Lords  held  an  action  could 
not  be  maintained  by  the  seller  be- 
cause the  rice  tendered  under  the 
contract  was  mostly  shipped  in  Feb- 
ruary. In  Norrington  t'.  Wright, 
115  U.  S.  1S8,  6  S.  Ct.  12,  29  L.  ed. 
366,  the  contract  provided  for  the 
sale  of  5,000  tons  of  rails  for  ship- 
ment at  the  rate  of  about  1,000  tons 
a  month,  beginning  February,  1880. 
The  buyer  was  held  entitled  to  throw 
up  the  contract  after  having  received 
but  400  tons  by  February  shipment. 
See  also  Cleveland  Rolling  Mills  v. 
Rhodes,  121  U.  S.  255,  7  S.  Ct.  882, 
30  L.  ed.  920. 


•"Cresswell  Co.  v.  Mastindale,  63 
Fed.  Rep.  84,  27  U.  S.  App.  277, 
11  C.  C.  A.  33;  Loudenback  Fertil- 
izer Co.  V.  Tennessee  Phosphate  Co., 
121  Fed.  Rep.  298,  61  L.  R.  A.  402, 
58  C.  C.  A.  220;  Middle  Division 
Elevator  Co.  v.  Vandeventer,  80  111. 
App.  669.  See  also  Worthington  v. 
Gwin,  119  Ala.  44,  24  So.  739;  Ham- 
ilton V.  Thrall,  7  Neb.  210.  These 
are  cases  of  instalment  contracts 
but  they  necessarily  involve  the 
principle  that  delay  in  taking  ex- 
cuses failure  to  deliver.  The  Eng- 
lish decision  of  Simpson  v.  Crippin, 
L.  R.  8  Q.  B.  14,  decides  that  delay 
in  taking  some  instalments  is  not  a 
ground  for  refusing  to  deliver  later 
instalments.  In  this  the  case  is 
opposed  to  the  decisions  cited  above, 
but  it  does  not  go  so  far  as  to  hold 
that  the  buyer's  delay  as  to  any  in- 
stalment would  not  excuse  delivery 
of  that  instalment. 
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mere  promise  on  the  part  of  the  buyer  to  pay  at  a  certain  date  con- 
stitutes an  implied  condition  qualifying  the  seller's  obligation  to 
sell  and  deliver,  so  that  unless  payment  is  made  or  tendered  by 
that  day  the  seller  is  excused,  will  be  considered  hereafter.*® 
It  is  enough  here  to  refer  to  the  possibility  of  an  express  condi- 
tion excusing  the  seller  if  payment  is  not  made  promptly. 
The  time  at  which  subsidiary  obligations  of  buyer  or  seller  are 
to  be  performed  may  also  be  essential.^" 

§  190.  Notice. —  Contracts  to  sell  are  frequently  conditional  on 
notice  of  some  fact.  The  condition  may  be  attached  to  the  obli- 
gation of  either  party.  It  may  be  express  or  derived  by  implica- 
tion*^ from  the  promise  of  the  other  party  or  the  nature  of  the  bar- 
gain' may  be  such  that  it  is  a  condition  implied  in  fact  or  inherent 
condition.*''     The  principle  on  which  notice  is  sometimes  held  an 


"  See  infra,  §  457. 

"In  Lorymer  v.  Smith,  1  B.  &  C. 
1,  a  bargain  for  the  sale  of  wheat  in 
the  seller's  warehouse  was  made  on 
September  11th.  On  September  19th, 
the  buyer  called  and  asked  leave  to 
inspect  it.  The  seller  refused  to  al- 
low tlie  inspection  in  bulk  to  which 
the  buyer  was  entitled  and  the  latter 
thereupon  said  he  would  not  have 
the  wheat.  A  few  days  later  the  sel- 
ler offered  to  allow  proper  inspection, 
and  on  the  buyer's  refusal  brought 
this  action,  but  it  was  held  that  the 
action   could   not   be    maintained. 

■"  Sometimes  questions  of  construc- 
tion may  arise  even  though  the  con- 
dition is  express.  In  Main  v.  Fields, 
144  N".  C.  307,  50  S.  E.  943,  11 
L.  R.  A.  (N.  S.)  245,  however,  a 
condition  requiring  notice  of  defects 
to  be  sent  by  registered  letter  was 
held  satisfied  by  notice  sent  in  an  un- 
registered letter,  which  reached  its 
destination. 

"  In  Busk  r.  Spence,  4  Campb.  329, 
the  seller  agreed  to  sell  flax  to  be 
shippea,  "  and  as  soon  as  he  knows 
the  name  of  the  vessel  in  which  the 
flax  ^111  be  shipped  he  is  to  mention 


it  to  the  buyer."  A  delay  of  eight 
days  on  the  part  of  the  seller  in 
mentioning  the  name  of  the  vessel  to 
the  buyer  was  held  to  justify  the 
buyer  in  refusing  to  accept  the  goods. 
In  this  case  the  condition  was  de- 
rived from  the  seller's  promise ;  the 
contract  did  not  in  terms  provide 
that  tlie  buyer  should  take  the  goods, 
only  if  the  name  of  the  vessel  was 
promptly  declared.  In  Graves  v. 
Legg,  9  Ex.  709,  a  sale  of  wool  was 
made  on  terms  stated  in  the  declara- 
tion, the  contract  adding  near  the 
end  "  the  names  of  the  vessels  to  be 
declared  as  soon  as  the  wools  were 
shipped."  The  buyer  refused  to  ac- 
cept the  sale  and  when  sued  set  out 
in  his  plea  that  wool  was  a  com- 
modity which  fluctuated  greatly  in 
price  and  it  was  important  to  know 
the  names  of  the  vessels  in  which 
the  wool  was  shipped  in  order  to 
enable  the  buyer  to  make  a  resale 
promptly  should  he  so  desire.  On 
demurrer  he  was  sustained.  The 
language  of  the  contract  as  stated 
in  the  declaration  does  not  make  it' 
clear  whether-  the-  requirement  in  re- 
gard to  the  names  of  the  vessels  waa 
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inherent  condition  is  thus  expressesd  in  the  leading  case  on  the  snb- 
ject :  "  The  rule  to  be  collected  from  the  cases  seems  to  he  this,  that 
"where  a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific 
event  "which  may  become  kno"wn  to  him,  or  with  which  he  can  . 
make  himself  acquainted,  he  is  not  entitled  to  any  notice,  "unless 
lie  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice  ought 
to  be  given  him."  ^°  This  case,  it  is  true,  is  not  one  relating  to 
sales  butthe  principle  therein  laid  down  finds  frequent  application 
in  the  law  of  sales.  Thus,  a  sale  for  a  price  "  as  great  as  that  for 
which  the  seller  should  sell  to  any  other  man,"  imposes  a  condition 
"upon  the  buyer's  obligation,  and  unless  the  seller  performs  that 
condition  by  giving  notice,  he  cannot  hold  the  buyer.'-"-  So  where 
the  seller  is  to  manufacture  goods  and  the  buyer  is  bound  to 
come  for  them,  the  buyer's  obligation  is  qualified  by  the  con- 
dition that  the  seller  give  notice.'^  So  if  goods  are  deliv-erable 
at  a  particular  place,  but  the  time  for  delivery  is  not  specified, 
the  seller  must  give  notice  of  the  time  chosen  before  he  can  put 
the  seller  in  default.'^  And  in  any  case  where  either  party  has 
an  .option  in  regard  to  any  detail  of  performance  by  the  other 
party,  notice  of  the  choice  made  is  necessarily  a  condition  of  the 
right  to  hold  the  other  party  liable.     This  option  may  relate  to 

.intended    as    a    condition    qualifying  °°  Vyse    v.    Wakefield,    6  >M.  -■&   W. 

the  promise  of  the  defendant  to  buy,  442. 

or  was  a  promise  on  the  part  of  the  "  Henning's    Case,    Cro.    Jac.    432, 

eeller,  in  which  case  the  buyer's  ex-  cjted  in '"Vyse  v.  Wakefield,   6  M.   & 

cuse    would    be    based    on    a    condi-  yf^  442    454. 

tion  implied  in  law  rather  than  ex-  .^  Hunter  v.  Wetsell,  84  N.  Y.  549, 

pressed.      .The    court    discusses    the  gg  j^^   ^^^   5^^.  g^gg  ^^^  ^   United 

question  rather  ^on  the  latter  assump-  g^^,^^^   Gaslight   Co.,   149  N.  Y.   300, 

tion,   considering   the   materiality   of  ^^   ^^    ^    ^.^_   Lockhart   v.  Bonsall, 
the  requirement  for  the  buyer  3  pur- 

Tjoses.  The  'buyer  was  held  not  liable.  '  '',-„-,  ,  ,  „ 
See  also  Alpena  Cement  Co.  ..  Backus,  ''  Empire  State  Phosphate  Co.  p. 
156  Fed.  Eep.  944,  84  C.  C.  A.  444;  Heller,  61  Fed.  Rep.  280,  20  U.  S. 
Florence  Wagon  Works  v.  Kalamazoo  App.  589,  9  C.  C.  A.  504;  Henkle  v. 
Co.,  144  Ala.  598,  42  So.  77;  Frontier  Smith,  21  III.  238;  Cullum  v.  Wag- 
Supply  Co.  V.  Loveland,  15  Wyo.  313,  staff,  48  Pa.  St.  300. 
88  Pac.  651. 
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time,®*  place,®'  quantity  of  goods,®®  or  method  of  shipment,®^  or 
to  any  other  matter.®* 

§  191.  Satisfaction  of  the  buyer. — A  common,  condition  in 
modem  times  qualifying  the  obligation  of  the  buyer  is  that  the 
goods  shall  be  satisfactory  to  him.  This  type  of  condition  is  not 
confined  to  contracts  to  sell,  and  the  same  principle  is  applicable 
whether  the  contract  relates  to  the  sale  of  goods  or  requires  some 
other  performance.  It  has  been  questioned  whether  an  agreement 
in  which  the  promise  of  one  party  was  conditional  on  his  own 
satisfaction  contained  the  elements  of  a  contract, —  whether  the 
agreement  was  not  illusory  in  character;®^  and  doubtless  if  the 
condition  is  to  be  construed  as  meaning  at  the  whim  or  pleasure 
of  the  promisor,  the  objection  is  well  taken.  This  construction, 
however,  seems  inaccurate ;  the  intention  of  the  parties  may  fairly 
be  assumed  to  have  been  that  satisfaction  after  the  exereise  of 
an  honest  judgment  was  required,  but  no  more.  The  contract 
so  construed  has  been  almost  universally  upheld.®"    In  Xew  York 


"Dingley  v.  Oler,  117  U.  S.  490, 
6  S.  Ct.  850,  29  L.  ed.  984;  Colvin 
I'.  Weedman,  50  III.  311;  Posey  r. 
Scales,  55  Ind.  282;  Sousely  v.  Burns' 
Adm.,   10   Bush,   87. 

'MVarner  r.  Wilson,  4  Cal.  310; 
Weill  r.  American  Metal  Co.,  182 
111.  128,  54  N.  E.  1050;  Hunter  v. 
Wetsell,  84  N.  Y.  549,  38  Am.  Eep. 
544;  Lockhart  r.  Bonsall,  77  Pa.  St. 
53. 

"■  Kingman  r.  Hanna  Wagon  Co., 
176  111.  545,  52  N.  E.  328;  Harrow 
Spring  Co.  r.  Whipple  Harrow  Co., 
90  Mich.  147,  51  N.  W.  107,  30  Am. 
St.  Rep.  421. 

"  W^ackerbarth  v.  Masson,  3  Campb. 
270;  Armitage  v.  Insole,  14  Q.  B. 
72R  ;  Sutherland  i:.  Allhusen,  14  L.  T. 
(N.  R.)  660;  Walton  r.  Black,  5  Del. 
140;  Dwight  r.  Eckert,  117  Pa.  St. 
490,   12   Atl.   32. 

'"  Hinckley  r.  Pittsburgh  Steel  Co., 
121  I'.  S.  264,  30  L.  ed.  967.  The 
duty  of  the  defendant  to  give  direc- 
tions as  to  the  drilling  of  rails  which 


the  plaintiff  was  to  deliver  to  him 
was  held  to  precede  the  plaintiff's 
obligation  to  perform,  and  the  de- 
fendant was  held  liable  for  failure 
to  give  notice.  A  fortiori,  the  sel- 
ler would  have  been  excused  for  fail- 
ure to  deliver  the  rails  had  the  action 
been  brought  by  the  buyer.  So  in 
Hurd  V.  Gill,  45  N.  Y.  341,  a  refusal 
to  designate  a  place  where  the  plain- 
tiff might  take  sand  from  the  de- 
fendant's land  was  held  breach  of 
a  contract  to  allow  the  plaintiff  to 
take  sand  at  such  a  place  as  the 
defendant  might  designate.  See  also 
Aller  r.  Pennell,  51  Iowa,  5.17,  - 
N.  W.  385;  Butler  v.  Butler,  77  X. 
Y.  472,  33  Am.  Pep.  648. 

'"Gibson  r.  Cranage,  39  Mich.  49, 
33  Am.  Rep.  351. 

^  Andrews  !!.  Belgfield,  2  C.  B.  (X. 
R.)  779  (sale  of  a  carriage)  ;  Silsby 
JIfg.  Co.  V.  Chieo,  24  Fed.  Rep.  Sfl.'? 
(sale  of  steam  engine)  ;  Campbell 
Printing  Press  Co.  r.  Thorp,  36  Fed. 
Rep.  414    (sale  of  printing  presses); 
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and  a  few  other  States,  however,  another  rule  prevails.  Unless 
the  subject-m&tter  of  the  contract  is  one  involving  personal  taste, 
the  contract  is  as  matter  of  law  construed  as  imposing  upon  the 
seller  the  requirement  only  that  a  reasonable  man  would  be  satis- 
fied with  the  performance.^^     This  is  an  arbitrary  refusal  by  the 


Re  George  M.  Hill  Co.,  123  Fed.  Rep. 
86G,  59  C.  C.  A.  354  (sale  of  ma- 
chine) ;  Hallidie  v.  Sutter  St.  Ry. 
Co.,  63  Cal.  575  {sale  of  steel  rope 
or  cable)  ;  Zaleski  c.  Clark,  44  Conn. 
218,  26  Am.  Rep.  446  (making  plaster 
bust)  ;  Goodrich  c.  Van  Nortwick, 
43  111.  445  (sale  of  a  fanning  mill)  ; 
Buckley  v.  Meidroth,  93  111.  App. 
460  (sale  of  acetylene  gas  generator 
and  fixtures)  ;  Tnman  Mfg.  Co.  v. 
American  Cereal  Co.,  124  Iowa,  737, 
100  N.  W.  860  (sale  of  machine  for 
mill)  ;  Brown  v.  Foster,  113  Mass. 
136,  18  Am.  Rep.  463  (sale  of  suit 
of  clothes)  ;  Gibson  v.  Cranage,  39 
Mich.  49,  33  Am.  Rep.  351  (contract 
for  enlarging  a  photograph)  ;  Wood 
Reaping  &  Mowing  ilachine  Co.  v. 
Smith,  50  Mich.  565,  45  Am.  Rep.  57 
(sale  of  agricultural  machine)  ; 
Piatt  V.  Broderick,  70  Mich.  577, 
38  N.  W.  579  (sale  of  machine)  ; 
United  States  Fire  Alarm  Co.  v.  Big 
Rapids,  78  Mich.  67,  43  N.  W.  1030 
(sale  of  fire  alarm  bell)  ;  Housding  v. 
Solomon,  127  Mich.  654,  87  N.  W.  57 
(sale  of  horses)  ;  McCormick  Ma- 
chinery Co.  V.  Chesrown,  33  Minn. 
32,  21  N.  W.  846  (sale  of  machinery) ; 
Magee  v.  Scott  Lumber  Co.,  78  Minn. 
11,  80  N.  W.  781  (contract  to  tow 
logs)  ;  Gwynne  r.  Hitchner,  66  N.  J. 
L.  97,  48  Atl.  571  (contract  for  em- 
ployment of  color  mixer)  ;  Hoffman 
V.  Gallaher,  6  Daly,  42  (contract  to 
paint  a  portrait)  ;  Tyler  v.  Ames,  6 
Lans.  280  (contract  to  employ  an 
agent)  ;  Gray  v.  Central  R.  R.  Co.,  11 
Hun,  70  ( sale  of  a  steamboat )  ;  Moore 
V.  Goodwin,  43  Hun,  534  (contract  for 
crayon  portrait)  ;  Haven  !'.  Russell, 
34   N.    Y.    Suppl.   292    (contract   for 


playwright  to  write  a  play)  ;  Gar- 
land V.  Keeler,  15  N.  Dak.  548,  108 
N.  W.  484  ( sale  of  machine )  ;  Singerly 
V.  Thayer,  108  Pa.  St.  291,  2  Atl.  230, 
56  Am.  Rep.  207  (sale  of  hydraulic 
elevator)  ;  Seeley  v.  Welles,  120  Pa. 
St.  69,  13  Atl.  736  (sale  of  reaper 
and  binder)  ;  Rossiter  v.  Cooper,  23 
Vt.  522  (contract  for  labor)  ;  Mc- 
Clure  V.  Briggs,  58  Vt.  82,  2  Atl.  583, 
56  Am.  Rep.  557  (sale  of  organ)  ; 
Tatum  V.  Geist,  46  Wash.  226,  89 
Pac.  547  (sale  of  machine)  ;  Exhaust 
Ventilator  Co.  v.  Chicago,  etc., 
Ry.  Co.,  66  Wis  218,  28  N.  W. 
343,  57  Am.  Rep.  257,  69  Wis. 
454,  34  N.  W.  509  (sale  of  ex- 
haust fans ) .  These  decisions  do 
not  all  relate  to  sales  of  goods,  but 
the  principle  in  all  is  identical.  It 
is  expressed  in  the  opinion  of  the 
court  in  Inman  Mfg.  Co.  v.  American 
Cereal  Co.,  124  Iowa,  737,  739,  100 
N.  W.  860,  as  follows :  "  The  plain- 
tiff did  not  undertake  to  make  and 
install  machines  which  the  defendant 
ought  in  reason  to  be  satisfied  with, 
and,  therefore,  ought  to  pay  for,  but 
he  undertook  to  furnish  machines 
which  the  defendant  would  be  satis- 
fied with,  and  by  this  contract  he  is 
bound,  provided  only  that  the  de- 
fendant acted  in  good  faith,  and  was 
honestly  dissatisfied.  This  much  and 
no  more  the  law  requires  of  the  con- 
templated purchaser,  and  if  his  dis- 
satisfaction is  in  good  faith,  it  mat- 
ters not  whether  it  be  reasonable  or 
unreasonable,  for  the  law  will  not 
make  contracts  for  persons  sui  juris." 
"Keeler  v.  Clifford,  165  HI.  544, 
46  N.  E.  248;  Union  League  Club  v. 
Blymer  Ice  Machine  Co.,  204  111.  117, 
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court  to  enforce  the  contract  that  the  parties  .made  and  seems 
unwarranted.  Moreover  it  involves  a  distinction 'that  is  -almost 
impossible  to  make  between  cantraets  .involving  personal  taste 
and  those  which  do  not.  In  truth  the  difference  between  contracts 
ia  this  respect  is  .almost  wholly  one  of  degree,  and  in  many  cases 
it  must  be  impossible  to  decide  upon  which  side  of  the  line  a 
.given  case  falls  until  the  highest  court  has  passed  upon  the  case.^^ 
JSTo  doubt  there  are  contracts  of  which  the  true  construction  is 
that  a  condition  of  reasonable  satisfaction  rather  than  actual 
satisfaction  is  imposed.  This  is  well  illustrated  ia  a  Massa- 
chusetts case.*"^     In  determining  the  proper  construction  of  any 


68  N.  E.  409;  Boyd  v.  HaUowell,  CO 
Minn.  225,  62  N.  W.  125;  Bamett 
V.  Sweringen,  77  Mo.  App.  64;  Doll 
V.  Noble,  116  N;  Y.  230,  22  N.  E. 
406,  15  Am.  St.  1i,ep.  398;  s.  c,  sub 
nom.  Ball  'r.  NoWe,  5  L.  R.  A.  554; 
Hummel  v.  Stern,  164  N.  Y.  603,  58 
N.  E.  1088;  RicMson  i\  Mead,  11  S. 
Dak.  639,  80  N.  W.  131. 

»=In  Doll  !■.  Noble,  116  N.  Y.  230, 
'22  X.  E.  406,  15  Am.  St.  Rep.  398; 
■s.  c,  sub  nom.  Dall  v.  Noble,  5 
"L.  Tl.  A.  554,  a  contract  "  to 
finish  woodwork  to  the  entire  sat- 
isfaction of  the  owner "  was  held 
complied  with  by  "finishing  the 
■work  in  a  workmanlike  manner.  So 
in  Hummel  ,.  Stern,  164  N.  Y.  603, 
58  N.  E.  1088,  the  same  doctrine  was 
applied  in  regard  to  a  contract  for 
ventilating  machinery  which  it  was 
agreed  should  ventilate  the  premises 
to  satisfaction  of  the  buyer.  On  the 
other  hand  in  Haven  r.  Eussell,  '34 
N.  Y.  Suppl.  29'2,  a  contract  to  write 
a  play  to  the  satisfaction  of  a  the- 
atrical manager  was  held  to  make 
the  actual  satisfaction  of  the  man- 
ager the  only  teat.  So  in  Gray  i'. 
Alabama  Bank,  14  N.  Y.  Suppl.  155, 
a  contract  to  make  a  lithographic 
design  subject  to  a  similar  condition. 
■So  in  Crawford  v.  Mail  &  Express 
Co.,  163  N.  Y.  404,  57  N.  E.  616,  a 


contract  to  write  articles  for  a  news- 
paper, a  provision  for  the  satisfac- 
tion of  the  defendant  was  held  to 
mean  actual  satisfaction.  It  will  be 
observed  that  the  line  of  distinction 
between  these  cases  is  rather  fine. 
The  finish  of  "Hoodwork  and  the  ven- 
tilation of  a  room  are  matters  in- 
'volving  a 'good  .deal  of  personal  taste 
to  some  people —  as  much  perhaps 
as  the  writing  of  a  newspaper  article. 
'^  Hawkins  r.  Graham,  149  Mass. 
284,  21  N.  E.  312,  14  Am.  St.  Rep. 
422.  In  this  case  the  buyer  promised 
to  pay  for  a  system  of  heating  upon 
its  ■'  satisfactory  completion "  and 
later  the  contract  provided  "  In  the 
event  of  the  system  proving  satis- 
factory, and  conforming  with  all  the 
requirements  as  above  provided  for, 
the  sum  of  fifteen  hundred  and  sev- 
enty-five dollars  as  above  provided 
for  to  be  paid  me,  after  such  acknowl- 
edgment has  been  made  by  the  owner 
or  the  work  demonstrated."  The 
court  held,  and  with  reason,  "The 
last  words,  '  or  the  work  demon- 
strated,' ofi'er  an  alternative  to  the 
owner's  acknowledgment.  They  im- 
ply that,  if  the  work  is  demonstrated, 
it  is  satisfactoi-y  within  the  meaning 
of  the  contract,  although  the  owner 
has  not  acknowledged  it.  The  previ- 
ous words,  '  and  conforming  with  all 
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contract  it  is  protper  to  consider  the  suLject-matter  of  the  bargain, 
and  if  this  is  a  picture  or  other  work  of  art  no  doubt  that  cir- 
cumstance tends  to  shoiv  that  the  parties  actually  intended  per- 
sonal satisfaction  to  be  the  sole  determining  factor.  If  on  the 
other  hand  the  subject-matter  of  the  contract  is  a  machine,  as 
all  a  buyer  would  niaturally  wamt  would  be  that  the  machine 
should  do  its  appointed  work  properly,  it  is  more  pTobable  that 
a  provision  for  satisfaction  means  satisfaction  of  a  reasonable 
man,  and  in  case  of  doubt  the  latter  constriiction  as  the  less  harsh 
would  properly  be  adopted.  As  was  said  by  Holmes,  J.,  in 
the  Massachusetts  case  previously  referred  to,  "  When  the  con- 
sideration furnished  is  of  such  a  nature  that  its  value  will  be 
lost  to  the  plaintiff,  either  wholly  or  in  great  part,  unless  paid 
for,  a  just  hesitation  must  be  felt,  and  clear  language  required, 
before  deciding  that  payment  is  left  to  the  will,  or  even  to  the 
idiosyncrasies,  of  the  interested  party.  In  doubtful  cases,  courts 
have  been  inclined  to  constnie  agreements  of  this  class  as  agree- 
ments to  do  the  thing  in  such  a  way  as  reasonably  ought  to  satisfy 
the  defend'ant."  ^*  So  long  as  the  court  does  not  refuse  to  give 
effect  to  an  intention  clearly  expressed  to  make  personal  satisfac- 
tion of  the  buyer  the  test,  no  criticism  can  be  made.  However 
strongly  the  condition  may  be  worded,  and  however  fully  a  court 
may  be  disposed  to  give  effect  to  it,  it  is  everywhere  agreed  that 
the  dissatisfaction  of  the  buyer  must  be  real  and  honest,  in  order 
that  he  may  escape  liability.''^      Therefore,  not  only  if  the  buyer 

the     requirements,'     tend     the     same  the   defendant."     See   also   Lockwood 

wajy.       Taking    these    phrases    with  Mfg.  Co.  v.  Mason  Co.,  183  Mass.  25, 

the   test   prescribed,    and  the   system  66  N.  E.  420. 

is  '  to  readily  as  well  as  easily  heat  "  Hawkins   v.    Graham,    149    Mass. 

or  raise  the  temperature  at  any  point  284,  21  N.  E.  312,   14  Am.  St.  Kep. 

*    *    *   to  the  temperature  of  seventy  422. 

degrees  (70°)  Fahr.  in  the  coldest  ==  Richardson  v.  Coffman,  87  Iowa, 
weather  that  may  be  experienced,'  121;  McCormick  Co.  v.  Ockerstrom, 
«tc.,  we  are  of  opinion  that  the  satis-  114  Iowa,  260,  86  N.  W.  284;  Hawk- 
factoriness  of  the  system  and  the  risk  ins  v.  Graham,  149  Mass.  284,  21  N. 
taken  by  the  plaintiff  were  to  be  E.  312,  14  Am.  St.  Eep.  422;  Lock- 
determined  by  the  mind  of  a  reason-  wood  Mfg.  Co.  v.  Mason  Co.,  183 
-able  man,  and  by  the  external  Mass.  25,  66  N.  E.  420;  Frary  v. 
measures  set  forth  in  the  contract,  American  Rubber  Co.,  52  Minn.  264:, 
not  by  the  private  taste  or  liking  of  53  N.  W.  1156,  18  L.  E.  A.  644. 
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expresses  dissatisfaction  either  fraudulently,  or  merely  because 
he  has  changed  his  mind  about  buying  any  goods  of  the  sort,  but 
also  where  he  refuses  to  make  any  examination  of  the  goods  at  all, 
the  seller  can  recover.^®  The  principles  stated  in  this  section  in 
regard  to  bargains  conditional  upon  the  buyer's  satisfaction  aipply 
with  at  least  equal  force  to  bargains  conditional  upon  the  satis- 
faction of  third  persons  specified  in  the  contract  or  named  by  the 
buyer.*'^ 

§  192.  Waiver  of  conditions. —  If  a  condition  in  the  contract  is 
wholly  for  the  benefit  of  one  party  thereto,  he  may  waive  it.^* 
The  other  party  cannot  insist  that  the  condition  shall  be  per- 
formed. A  common  instance  of  this  arises  where  a  contract,  as 
a  lease  or  insurance  policy,  declares  that  it  shall  be  void  on  the 
happening  of  a  certain  contingency.  If  the  nature  of  the  con- 
tingency is  such  as  to  show  clearly  that  the  provision  was  in- 
serted for  the  benefit  of  one  party  only,  the  meaning  given  to 
the  word  "  void  "  is  voidable  at  the  option  of  this  party,  and  if 
he  does  not  choose  to  avoid  the  contract,  he  need  not  do  so.^' 
Waiver  is  more  commonly  indicated  by  acts  than  words. 
Wherever  the  nonperformance  of  a  condition  would  justify  a  party 
to  the  contract  or  sale  refusing  to  proceed  further  with  the  trans- 
action his  continuing  to  perform  or  to  receive  performance  with 
knowledge  of  the  breach  of  condition  will  be  a  waiver  of  the  con- 

""  Siilney    Scliool    Furniture    Co.    v.  taken   from   the   quay."     On   arrival 

Warsaw  School  District,  130  Pa.  St.  of    the    cotton    it    was    stored    in    a 

76,   18  Atl.  604.  warehouse  but  the  sellers  offered  de- 

"  Haegerstrand     r.     Anne    Thomas  livery  orders  for  the  cotton  from  the 

SS.   Co.,  10  Comm.  Cas.  67 ;   Arkansas-  warehouse  at  quay  weights  and  free 

Missouri    Zinc    Co.    r.    Patterson,    79  of  expense,   or  to   return   the  cotton 

Ark.  506,  96  S.  W.  170.     In  the  case  to    the    quay    and    deliver    it    there, 

last   cited   it  was   further   held  that  On  behalf  of  the  buyers  it  was  argued 

the  condition  was  not  waived  by  the  that    their    only    obligation    was    to 

failure  of  the  arbiter  to  make  objeo-  take   the    cotton    from   the    quay   on 

tions    during    the    progress    of    the  arrival,    and    that    the    sellers    were 

work.  bound   to    deliver   it   from   the   quay 

"  Westbrook   v.   Reeves,    133    Iowa,  on    arrival.      The    court    held,    how- 

655,  111  N.  W.  11.  ever,    that   the    stipulation   was   evi- 

"  29  Am.  &  Eng.  Encyc.  Law,  1070.  dently     for    the     seller's    benefit    in 

In  Neill  v.  Whitworth,  18  C.  B.  (N.  S.)  order  to  save  warehouse  charges,  and 

435,  a  sale  of  cotton  to  arrive  con-  consequently  the  buyer  could  not  in- 

tained  this  clause,  "  the  cotton  to  be  sist  on  the  provision. 
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dition.  The  commonest  illustration  of  this  is  where  goods  are 
accepted  which  are  not  of  the  sort  the  seller  has  agreed  to  furnish. 
In  such  a  case  the  seller  by  delivering  goods  of  a  different  charac- 
ter not  only  fails  to  comply  with  his  promise  to  furnish  goods  of 
a  certain  sort,  but  also  fails  to  comply  with  the  express  or  implied 
condition  qualifying  the  buyer's  promise  to  buy  goods  or  pay  the 
price.  The  acceptance  of  the  goods  by  the  buyer  with  knowledge 
of  their  character  clearly  is  a  waiver  of  the  condition.  It  is  not 
always  clearly  perceived  that  the  question  whether  it  is  a  waiver 
of  the  promise  or  obligation  of  the  seller  to  furnish  the  proper 
kind  of  goods  is  an  entirely  different  question.  This  question  is 
fully  considered  subsequently.'^" 

§  193.  Prevention, —  Prevention  of  the  happening  of  conditions 
is  to  be  distinguished  from  prevention  of  performance  of  a  prom- 
ise. Prevention  of  performance  of  a  promise  excuses  the  promisor 
from  liability  for  nonperformance.  Prevention  of  the  perform- 
ance of  a  condition  entitles  the  party  prevented  to  a  right  of 
action  although  the  condition  has  not  been  performed.  It  is  true 
that  an  act  of  prevention  will  frequently  be  a  prevention  both  of 
performance  by  the  other  party  of  his  promise  and  also  of  the 
condition  qualifying  the  liability  of  the  preventing  party.  Thus 
where  a  buyer  refuses  to  take  goods  properly  tendered  to  him 
by  the  seller,  he  thereby  prevents  the  seller  from  performing  his 
promise  to  deliver,  and  also  prevents  performance  of  the  implied 
or  express  condition  of  delivery  qualifying  his  own  promise  to 
pay  for  the  goods.  In  oases  of  this  sort  the  same  act  operates 
as  an  excuse  to  the  innocent  party  for  his  own.  nonperformance, 
and  also  as  an  excuse  for  nonperformance  of  a  condition  qualify- 
ing the  obligation  of  the  party  guilty  of  the  prevention."     The 

™  §§  481-489.  Iowa,    352;    Marshall    v.    Craig,     1 

"  United  States  v.  Peck,  102  U.  S.  Bibb,    379,    386,    4    Am.    Dec.    647 ; 

64,  26  L.  ed.  46 ;  Clearwater  v.  Mere-  Parker   Vein   Coal   Co.  v.   O'Hern,   8 

dith,   1  Wall.  25,  39,  17  L.  ed.   604;  Md.   197;    Fredenburg  v.   Turner,   37 

King,  etc.,  Co.   v.  St.  Louis,  43  Fed.  Mich.  402;    Hammer   i:.  Breidenbach, 

Eep.  768;  Hood  v.  Hampton,  etc.,  Co.,  31  Mo.  49;  Wilt  v.  Ogden,  13  Johns. 

106    Fed.    Eep.    408,    413;    Tennessee  56;    Stewart   v.    Keteltas,    36    N.    Y. 

&  C.  R.  Co.  V.  Danforth,  112  Ala.  80,  388;   Gallagher  r.  Nichols,  60  N.  Y. 

20     So.     502 ;     McKee    v.    Miller,     4  438 ;  Dannat  v.  Fuller,  120  N.  Y.  554, 

Blackf.  222;   Shulte  v.  Hennessy,  40  24  N.  E.  815;  Vandegrift  v.  Cowles 
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condition,  kowever,  may  be  something  which  neither  party  has 
promised  shall  be  performed,  and  in  such  a  case  it  may  be  im- 
portant to  distinguish  between  prevention  as  excusing  a  condition 
and  as  excusing  performance  of  an  obligation.  Instances  of 
this  sort  have  already  been  referred  to  in  connection  with  the 
condition  of  valuation  in  order  to  determine  a  price.  ^Yhere  the 
valuer  is  prevented  by  the  wrongful  act  of  one  party  from  making 
the  valuation  or  where  the  certificate  of  an  architect  or  engineer 
is  made  a  condition  of  the  liability  of  one  party  and  the  giving 
of  it  is  wrongfully  prevented  by  him,  the  other  party  may  recover 
although  he  has  not  performed  the  condition  of  the  contraet,'^^ 
and  the  principle  is  general  that  prevention  of  a  condition  gives 
the  injured  party  an  excuse  for  the  nonperformance  of  the  con- 
dition.^^ It  is  often  said  that  such  prevention  operates  as  a  waiver 
of  the  condition.  It  would  be  better  to  reserve  the  word  "  waiver  " 
for  cases  where  the  effect  produced  is  the  same  as  if  the  condition 
had  been  performed.  This  is  not  true  in  cases  of  prevention. 
AYhere  one  who  has  made  a  promise  subject  to  a  condition  says  to 
the  promisee,  in  effect:  "I  will  perform  my  promise  though  you 
do  not  perform  the  condition,"  the  condition  is  properly  said  to 
be  waived.  Common  instances  of  the  sort  arise  where  condition 
in  insurance  policies  are  waived,  the  insurance  company  be- 
coming liable  to  the  same  extent  as  if  the  condition  has  been  per- 
formed.'^'*   AVith  such  cases  should  be  contrasted  oases  where  the 

Eiiginopi-iTig  Co.,   101    N.   Y.   435,   55  and   rlplirer   it   at   the   station.     The 
X.  K.  041,  48  L.  E.  A.  6S5 ;  Ashcraft  government  was  held  liable  upon  its 
V.    Allen,    4   Ired.    L.    90 ;    Sutton    r.  contract. 
Tyrell,  12  Vt.  79.    'In  United  States  '=  See  svpra.  §§   170,  177. 
r.  Peck,   102  V.  S.  04,  20  L.  ed.  46,  "Ruble    r.    ilasaey,    2    lud.    636; 
the  plaintiff  entered  into  a  contract  Leonard   r.    Smith,   80  Iowa,   194,  45 
with    an    officer    of    the    government  X.  W.   762 :   Jones   v.   'Walker,  13  B. 
to  furnish  a  certain  quantity  of  hay  ilnn.   163,  50  Am.  Dec.  557;   Holt  v. 
at    It    military    station.       The    court  Silver,  109  IMass.  435,  48  N.  E.  837; 
found    that    the    contracting    parties  Navigation  Co.  r.  ^Yileox,  7  Jones  L. 
contemplated    hay    to    he    cut    in    a,  4S1,     "8    Am.    Dec.    200;     Bright    V. 
particular   valley,   which   was   indeed  Taylor,     4     Sneed,     159;      Camp    v. 
the    only    hay    within    hundreds    of  Barker,   21   Yt.   469;    JoTies    r.   Rail- 
miles.     The  government  officers  fear-  road  Co.,  14  W.  Ya.  514. 
ing  tliat   the   plaintiff  would  not  be  "See  May  on  Insurance,   §  404  et 
able    to    caTr\'    out    the    contract    al-  seq. 
lowed  other   persons  to   cut  the  hay 
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promisor  says,  in  effect :  "  Even  though  you  perform  the  condi- 
tion, I  shall  not  perforin  my  promise."  In  cases  of  this  type 
the  promisor  is  doubtless  liable,  but  the  measure  of  his  liability 
is  not  the  same. ,  His  liability  is-  not  for  what  he  has  promised 
but  merely  for  the  injury  the  plaintiff  suffers  by  being  deprived 
of  the  opportunity  of  acquiring  a  right  to  the  performance  which 
the  promisor  promised. '"^ 

§  194.  Exjpress  warranty. —  The  Sales  Act  thus  defines  express 
warranty. 

Sec  12.    DEriNITION  OF  EXPRESS  WARRANTY. 

—Any  affirmation  of  fact  or  any  pxoinise  by  the  seller  relating  to 
the  goods  is  an.  express  warranty  if  the  natural  tendency  of  such, 
affirmation  or  promise  is  to  induce  the  buyer  to  purchase  the  goods, 
and  if  the  buyer  purchases  the  goods  relying  thereon.  No  affirma- 
tion of  the  value  of  the  goods,  nor  any  statement  purporting  to  be  a 
statement  of  the  seller's  opinion  only  shall  be  construed  as  a  war- 
ranty. 

The  English  Sale  of  Goods  Act  contains  no  definition  of  war- 
ranty except  by  stating  the  legal  effect  of  a  warranty.  The  term 
"  express  "  warranty  of  itself  is  sometimes  used  in  different  senses. 
Sometimes  the  words  are  regarded  as  meaning  only  such  promises 
as  contain  the  word  "  warrant ;"  more  frequently,  however,  in 
modem  times  the  term  is  treated  as  including  all  cases  where  the 
seller's  warranty  is  derived  from  expressed  language,  no  matter 
what  may  be  the  form  of  the  language.  This  usage  is  observed 
in  the  Sales  Act  and  in  this  book.  The  term  "  implied  warranty" 
is  reserved  for  cases  where  the  law  attaches  an  obligation  to  the 
seller  which  is  not  expressed  in  any  form. 

§  195.  Early  law  of  warranty. —  The  law  of  warranty  is-  older 

by  a  century  than  special  assumpsit,  and  the  action  upon  the  case 

on  a  warranty  was  one  of  the  bases  upon  which  the  law  of  assump- 

"The  simplest  illvistration  of  this  tween  that  price  and  the  value  of  the 

is  where  one  has  contracted  to  buy  performance  upon  which  the  payment 

and  prevents  the  seller  from  deliver-  of  the  price  was  conditional.   In  some 

ing  the  goods  by  refusing  to  accept  jurisdictions,     however,     on     special 

them.     The  seller  is  entitled  not  to  reasoning,   the   seller  in  such  a  case 

the     price     which     the     buyer     has  is   allowed  to  recover  the  full  price, 

promised,    but   to   the    diflFerence   be-  See  infra,  §  562. 
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sit  seems  to  have  been  built.  The  action  on  a  warranty  was  re- 
garded as  an  action  of  deceit,  and  the  words  "warrantizando  ven- 
didit "  seem  to  have  been  necessary  to  make  a  good  count  as  the 
words  "  super  se  assumpsit  "  later  were  in  the  action  of  assumpsit. 
The  action  was  thus  conceived  of  at  the  outset  as  an  action  of  tortj^ 
This  is,  of  course,  also  true  of  the  action  of  assumpsit,  but  it 
was  not  long  before  assumpsit  came  to  be  regarded,  as  it  is  re- 
garded to-day,  as  distinguished  from  tort  and  rather  to  be  classed 
in  its  essential  nature  with  covenant  than  with  trespass  on  the  case. 
But  the  right  of  action  on  a  warranty  was  not  regarded  at  once  as 
similar  in  its  nature  to  assumpsit.  It  was,  indeed,  not  until  1778 
that  the  first  reported  decision  occurs  of  an  action  on  a  warranty 
brought  in  assumpsit,''''  though  from  the  language  of  the  court  in 
that  case  it  appears  that  the  practice  of  declaring  in  assumpsit  had 
been  common  for  some  years  before.  It  is  probable  that  to-day 
most  persons  instinctively  thiiik  of  a  warranty  as  a  contract  or 
promise ;  but  it  is  believed  that  the  original  character  of  the  action 
cannot  safely  be  lost  sight  of,  and  that  the  seller's  liability  upon 
a  warranty  may  sound  in  tort  as  well  as  in  contract.    In  the  early 

"Ames'  History  of  Assumpsit;  2  by  deed,  I  shall  have  an  action  of 
Harv.  L.  Rev.  1,  8.  "  Xotwithstand-  covenant."  Y.  B.  11  Ed.  IV,  6,  pi.  11. 
ing  the  undertaking,  this  action  also  That  is  to  say,  the  parol  contract  of 
was,  in  its  origin,  a.  pure  action  of  guaranty,  so  familiar  in  later  times, 
tort.  In  what  is,  perhaps,  the  earli-  was  then  unknown.  The  same  judge, 
est  reported  case  upon  a  warranty,  and  Brian,  C.  J.,  agreed,  although 
Fitz.  Ab.  Monst.  de  Faits,  pi.  160  Littleton,  J.,  inclined  to  the  opposite 
(1383)  the  defendant  objects  that  view,  that  if  a  servant  warranted 
the  action  is  in  the  nature  of  cove-  goods  which  he  sold  for  his  master, 
nant,  and  that  the  plaintiff  shows  no  that  no  action  would  lie  on  the  war- 
specialty  but  "  non  allocatur,  for  it  ranty.  The  action  sounding  in  tort, 
is  a  writ  of  trespass."  There  was  the  plaintiff,  in  order  to  charge  the 
regularly  no  allusion  to  consideration  defendant,  must  show  in  addition  to 
in  the  count  in  case;  if,  by  chance,  his  undertaking,  some  act  by  him, 
alleged,  it  counted  for  nothing.  Moor  that  is,  a  sale ;  but  the  owner  was 
V.  Russel,  Skin.  104;  s.  c,  2  the  seller,  and  not  the  friend  or 
Show.  284.  How  remote  the  ac-  servant,  in  the  cases  supposed.  A 
tion  was  from  an  action  of  con-  contract,  again,  is  properly  a  promise 
tract  appears  plainly  from  a  remark  to  act  or  forbear  in  the  future.  But 
of  Choke,  J. :  "  If  one  sells  a  thing  the  action  under  discussion  must  be, 
to  me,  and  another  warrants  it  to  be  as  Choke,  J.,  said,  in  the  same  case, 
good  and  sufficient,  upon  that  war-  upon  a  warranty  of  a  thing  present, 
ranty  made  by  parol,  I  shall  not  have  and  not  of  a  thing  to  come." 
an   action  of   deceit;   but  if   it  was  "Stuart  v.  Wilkins,  1  Dougl.  18. 
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case  of  Chandelor  v.  Lopus/^  the  court  held  that  a  declaration  was 
insufficient  after  verdict  which  stated  that  the  defendant  affirmed 
a  stone  which  he,  as  a  goldsmith  skilled  in  precious  stones,  sold  to 
the  plaintiff  to  he  a  bezoar  stone  whereas  it  was  not,  and  the  court 
said :  "  The  bare  affirmation  that  it  was  a  bezoar  stone,  without 
warranting  it  to  be  so,  is  no  cause  of  action ;  and  although  he  knew 
it  to  be  no  bezoar  stone,  it  is  not  material,  for  every  one  in  selling 
his  wares  will  affirm  that  his  wares  are  good,  or  the  horse  which 
he  sells  is  sound ;  yet  if  he  does  not  warrant  them  to  be  so,  it  is  no 
cause  of  action."  It  seems  a  fair  inference  from  this  language 
that  the  use  of  the  word  "  warrant "  was  necessary  in  order  to 
make  the  seller  liable,  or  at  least  words  importing  a  direct  and 
positive  promise  on  the  part  of  the  seller.  This  attitude  of  the 
law  is  in  conformity  with  the  general  unwillingness  manifested  by 
the  early  law  to  make  any  implications  and  to  rely  strictly  on  the 
exact  form  in  which  a  transaction  was  put.^® 

§  196.  later  development. —  The  law  of  warranty  in  its  modern 
form  was  largely  fixed  by  Lord  Holt.  At  the  time  of  Lord  Holt's 
decisions  breach  of  warranty  was  still  looked  upon  rather  as  a  tort 
than  as  breach  of  contract,  but  the  result  was  established  that  an 
affirmation  of  title  in  the  seller  though  not  known  to  be  false,  and 
though  not  put  in  the  form  of  a  warranty  or  express  promise,  was 
ground  for  liability.*"    Though  there  is  a  dearth  of  authority  dur- 

™  Cro.  Jac.  4.  might  instead  take  the  broader 
™  The  eflfect  of  this  decision  has  ground  that  the  facts  stated  in  the 
been  somewhat  discussed  and  it  has  declaration  were  insufficient  on  which 
been  forcibly  urged  that  the  case  has  to  base  an  action,  no  matter  how 
no  bearing  upon  any  question  of  the  pleading  was  drawn.  That  the 
the  sufficiency  in  law  of  an  affirma-  court  took  this  latter  course  is  evi- 
tion  to  bind  the  seller,  but  merely  dent  from  its  language.  The  only 
decided  that  the  declaration  was  im-  importance  of  the  deciiion  to-day 
perfect  in  pleading  evidence  from  is,  in  any  event,  not  the  point  de- 
which  warranty  might  have  been  in-  cided  but  the  language  of  the  court 
f erred  instead  of  pleading  the  trans-  which  is  enlightening  as  to  the  view 
action  according  to  its  legal  effect.  taken  at  that  time  in  regard  to 
1  Harv.  L.  Eev.  191 ;  1  Smith's  Lead-  what  constituted  an  express  war- 
ing Cases  (9th  Am.  ed.)   329.    Doubt-  ranty. 

less   the    decision    only   involved   the  "Cross  v.  Gardner,  [1689]  1  Show, 

sufficiency  of  the  declaration,  and  if  68;    s.  c,   sm6   nom.   Crosse  v.  Gard- 

the     declaration     was     inartificially  ner,    Carthew,    90;    s.    c,    sub    nom. 

drawn   the   court  might   have   rested  Cross  r.  Garnet,  3  Mod.  261.     In  this 

its   decision   on  that   ground,   but   it  case  the  declaration  alleged  that  the 
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ing  the  ensuing  century  in  regard  to  the  same  question  where  the 
quality  of  goods  was  concerned,  it  is  probable  from  the  case^ 
about  the  beginning  of  the  nineteenth  century  that  an  affirmation 
of  quality  inducing  a  sale  had  for  some  time  been  recognized  as 
rendering  the  seller  liable  as  a  warrantor.  The  further  step  was 
also  taken  of  allowing  the  action  of  assumpsit  for  the  enforcement 
of  a  warranty.  The  first  reported  decision  to  this  effect  was  in 
1778.®^  ^A'hateve^  the  form  of  action  the  requirements  were  the 
same,  that  is,  the  gist  of  the  action  was  the  afiirmation  of  the  seller, 
irrespective  of  any  fraudulent  deceit  on  his  part.  Therefore,  an 
action  on  the  case  for  breach  of  warranty  did  not  need  to  allege 
that  the  defendant  knew  that  his  afiirmation  was  false,  and  if  such 
an  allegation  was  made  it  did  not  have  to  be  proved.*"    The  form 


defendant  sold  oxen  to  the  plaintiff 
"  and  did  falsely  affirm  them  to  be 
his  own,  whereas  in  truth  they  were 
the  oxen  of  another  man."  After 
verdict,  it  was  moved  in  the  arrest 
of  judgment  the  declaration  was  not 
good  because  the  plaintiff  had  not 
alleged  that  the  defendant  laiew  the 
oxen  were  not  his  own ;  but,  never- 
theless, the  plaintiff  had  his  judg- 
ment. It  was  said  that  it  might  have 
been  good  upon  demurrer  but  after 
verdict  was  well  enough,  iladina  v. 
Stoughton,  [1700]  1  Ld.  Baym.  593; 
s.  c.,  1  Salk.  210.  In  this  case  the 
plaintiff  declared  that  the  defendant 
being  possessed  of  certain  lottery 
tickets,  sold  them  to  the  plaintiflF, 
affirming  them  to  be  his  own,  whereas 
in  truth  they  A\ere  not.  The  defend- 
ant pleaded  that  he  bought  them  in 
good  faith  before  the  sale  and  so 
sold  them  in  good  faitli.  The  plain- 
tiff demurred,  and  Holt,  C.  J.  said: 
"  The  plea  is  ill,  and  the  action  well 
lies.  Where  a  man  is  in  possession 
of  a  thing,  which  is  a  colour  of  title, 
an  action  will  lie  upon  a  bare  affirm- 
ation that  the  goods  sold  are  his 
own."  How  fa;r  these  decisions  ad- 
vanced beyond  the  earlier  law  is  not 
perfectly  clear.     Furnis  v.   Leicester, 


Cro.  Jac.  474 ;  Anon.,  1  Eolle  Abr.  90, 
91,  pi.  5-8  —  but  Lord  Holt  at  least 
made  clear  what  was  doubtful  before. 

"Stuart  i\  Willcins,  1  Dougl.  18. 
Apparently  the  practice  of  declaring 
in  assumpsit  was  fully  recognized  at 
the  time  of  this  decision,  although 
judicial  sanction  had  not  pre^icJUsiy 
been  given  to  it.  BuUer,  J.,  said; 
"  This  mode  has  been  in  use  ever 
since  I  have  known  anything  of  prac- 
tice, and  my  brother  Ashhurst  re- 
members it  much  longer.  There  is 
no  objection  to  it,  in  point  of  form, 
which  could  prevail  even  on  a  special 
demurrer.  Promises  are  not  all 
executory.  Do  not  all  our  books 
make  a  distinction  between  promises 
executed  and  promises  execirtory; — 
that  in  one  you  may  traverse  the 
consideration,  in  the  other  not?  Be- 
cause another  action  would  lie,  it 
does  not  follow  that  this  will  not. 
It  was  determined  in  Slade's  Case, 
that  there  may  be  different  actions 
for  the  same  injury.  T.,  44  Eliz.  4 
Co.  92  b." 

'^Denison  r.  Ralphson,  1  Vent.  365, 
the  second  count  which  stated  a  war- 
rant}' that  the  goods  sold  were  good 
and   merchantable,   and  averred  that 
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in  W'Mch  the  afErmation  was  made  became  continually  of  less  im- 
portance.^'* The  English  cases  of  the  past  century  show  that  the 
form  which  the  seller's  affirmation  took  was  not  the  essential  mat- 
ter. Any  express  affirmation  inducing  the  sale  appears  to  have 
been  enough.** 


the  defendant  delivered  them  bad  and 
not  merchantable,  knowing  them  to 
be  naught;  the  court  observe  that 
though  the  declaration  be  "  knowing 
them  to  be  naught,''  yet  the  knovt'l- 
edge  need  not  be  proved  in  evidence. 
In  Williamson  r.  Allison,  2  East,  446, 
450,  Lord  Ellenborough  said-:  "  For 
if  one  man  lull  another  into  security 
as  to  the  goodness  of  a  commodity, 
by  giving  him  a  \Yarranty  of  it,  it  is 
the  same  thing  whether  or  not  the 
seller  knew  it  at  the  time  to  be  un- 
fit for  sale:  the  warranty  is  the 
thing  which  deceives  the  buyer  who 
relies  on  it,  and  is  thereby  put  off 
his  guard.  Then  if  the  warranty  be 
the  material  averment,  it  is  suflScient 
to  prove  that  broken  to  establish  the 
deceit:  and  the  form  of  the  action 
cannot  vary  the  proof  in  that  re- 
spect. The  ancient  method  of  de- 
claring was  in  tort  on  the  warranty 
broken,  and  that  was  just  going  out 
of  general  practice  when  the  case  of 
Stuart  V.  Wilkins,  1  Dougl.  18, 
was  discussed,  because  it  was  found 
more  convenient  to  declare  in  as- 
sumpsit for  the  sake  of  adding  the 
money  counts.  So  general  was  the 
former  method,  that  declarations  in 
that  form  were  familiar  in  every 
arrangement  of  precedents  in  tort. 
And  the  more  modern  practice  of 
declaring,  in  assumpsit  in  these  cases 
has  not  prevailed  generally  above 
forty  years.  No  other  proof  was  re- 
quired to  sustain  the  former  mode 
of  declaring  than  the  warranty  itself 
and  the  breach  of  it.  Here  then  the 
plaintiff  will  be   equally  entitled  to 


recover  in  the  tort  upon  the  same 
proof,  by  striking  out  tie  whole  aver- 
ment of  the  scienter.  The  old  doc- 
trine is  not  yet  obsolete.  See  infra, 
§  197,  note  89. 

''In  Yates  v.  Pym,  6  Taunt.  446, 
a  description  of  bacon  in  a.  sale-note 
as  "  prime  singed,"  w,as  held  to  be  a 
warranty  that  it  was  prime  singed. 
So  in  Bridge  v.  Wain,  1  Stark,  504, 
the  goods  sold  were  described  in  the 
invoice  as  "  scarlet-cuttings."  Held, 
a  warranty  that  they  answered  the 
known  mercantile  description  of 
scarlet-cuttings. 

"  Jendwine  v.  Slade,  2  Esp.  572.  In 
this  case  the  question  was  whether 
selling  pictures  by  a.  catalogue  in 
which  the  name  of  the  artist  was  put 
opposite  to  each  picture  constituted 
a  warranty  by  the  seller  that  the' 
pictures  in  question  were  painted  by 
the  artist  whose  names  were  put 
opposite.  Lord  Kenyon  held  that  it 
was  impossible  to  make  this  a  case 
of  warranty,  but  he  did  not  rely  on 
the  ground  that  there  was  no  war- 
ranty in  form,  but  rather  on  the 
ground  that  in  view  of  the  antiquity 
of  the,  pictures  it  could  only  be  matter 
of  opinion  by  whom  they  were 
painted,  and  this  must  have  been 
understood.  The  artists,  it  may  be 
added,  by  whom  the  pictures  were 
supposed  to  have  been  painted,  died 
j>  little  more  than  a  hundred  years 
before  the  time  of  the  sale.  Power  v. 
Barham,  4  A.  &  E.  473,  may  be  com- 
pared with  the  preceding  case.    FoTir 
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§  197.  Nature  of  the  obligation  of  warranty. —  Much  of  the  in- 
trinsic difiiculty  and  still  more  of  the  divergence  of  authority 
which  characterize  the  law  of  warranty  are  due  to  an  imperfect 
recognition  of  the  nature  of  the  obligation  imposed  by  a  warranty. 


pictures  were   sold  by  the   following 
bill  of  sale: 
Mr.  N.  Power. 

Bought  of  J.  Barham. 

May  14,  1832. 
Four     pictures,      Views     in 

Venice,  Canaletto   £160  00 


Settled  by  two  pic- 
tures       £50  00 

And   a  bill   at   five 

months 110  00 


£160  00 


J.  Barham. 

The  jury  found  that  this  consti- 
tuted a  warranty  and  the  following 
instruction  to  the  jury  waa  held  to  be 
correct:  Whether  the  defendant  had 
made  a  representation,  as  part  of  his 
contract,  and  the  pictures  were 
genuine,  not  using  the  name  of  Canal- 
etti  as  matter  of  description  merely, 
or  as  an  expression  of  opinion  upon 
something  as  to  which  both  parties 
were  to  exercise  a  judgment,  but  tak- 
ing upon  himself  to  represent  that 
the  pictures  were  Canaletti's.  It 
may  be  added  that  Canaletti  died 
about  seventy  years  before  the  sale 
in  question  in  this  case.  In  Budd  v. 
Fairmener,  8  Bing.  48,  a  receipt  for 
£10  "  for  a  gray  four -year  old  colt 
warranted  sound "  was  held  to  give 
no  warranty  of  age.  Shepherd  v. 
Kain,  5  B.  &  Aid.  240  an  advertise- 
ment for  the  sale  of  a  ship  described 
her  as  "  a  copper-fastened  vessel," 
adding,  that  the  vessel  was  to  be 
taken  with  all  faults,  without  any  al- 
lowance for  any  defects  whatsoever, 
and  it  appeared  that  she  was  only 
partially  copper-fastened :  Held,  that 
notwithstanding  the  words,  "  with  all 


faults,  etc.,"  the  vendor  was  liable 
for  the  breach  of  the  warranty.  Free- 
man V.  Baker,  2  Nev.  &  M.  446,  this 
was  an  action  on  the  case  of  an  ad- 
vertisement of  a.  ship  for  sale  which 
described  her  as  copper-fastened,  and 
afterward  contained  an  enumeration 
of  masts,  etc.,  which  was  headed 
"  Inventory."  The  contract  for  the 
sale  of  the  ship  referred  to  the  "  in- 
ventory." This  reference  was  held 
to  have  the  effect  of  entitling  the 
vendee  to  consider  the  description  in 
the  advertisement  as  forming  part 
of  the  contract,  though  it  was  shown 
to  be  usual  to  designate  the  whole 
advertisement  by  the  name  of  "  In- 
ventory," Wright  r.  Crookes,  1 
Scott,  635,  N.  R.,  this  was  an  ac- 
tion on  the  case;  though  there  was 
a  written  contract  for  the  sale  of  a 
vessel,  the  plaintiff  was  held  at 
liberty  to  give  in  evidence  verbal 
statements  and  declarations  made  by 
the  defendant  in  regard  to  the  ship 
before  the  written  contract  was 
entered  into,  to  the  effect  that  the 
frame  was  composed  of  English  and 
African  oak,  in  order  to  establish  a 
warranty,  Carter  v.  Crick,  4  H.  &  N. 
412.  This  was  an  action  on  a,  war- 
ranty that  barley  sold  by  the  defend- 
ant to  the  plaintiff  was  "  seed 
barley."  The  defendant's  agent 
showed  the  plaintiff  a  sample  of  bar- 
ley which  the  agent  said  was  seed 
barley  and  the  plaintiff  on  examina- 
tion of  it  said  it  was  a  good  sample 
of  seed  barley  and  agreed  to  buy  it. 
The  plaintiff  afterward  resold  it  as 
■■  chevalier  seed  barley."  The  barley 
was  not  of  this  kind  and  the  plaintiff 
was  compelled  to  pay  damages  to  the 
person  to  whom  he  had  sold  it  and 
now  sought  to  recoup  these  damages 
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As  has  been  seen,®^  the  action  upon  a  warranty  was  in  its  origin 
a  pure  action  of  tort.  There  is  no  doubt  that  to-day  the  obligation 
of  a  warrantor  is  generally  conceived  of  as  contractual,  and  there 
can  be  no  doubt  also  that  a  seller  may  expressly  promise  to  be 
answerable  for  some  alleged  quality  of  the  articles  sold,  or 
that  if  he  makes  such  a  promise  for  good  consideration 
he  enters  into  a  contract.  This,  however,  does  not  either 
upon  authority  or  reason  exhaust  the  possibilities  of  ex- 
press warranties.  It  should  not  be  the  law,  and  by  the  weight 
of  modern  authority,*^  it  is  not  the  law  that  a  seller  who  by 
positive  affirmation  induces  a  buyer  to  enter  into  a  bargain  can 
escape  from  liability  by  denying  that  his  affirmation  was  an  offer 
to  contract.  A  positive  representation  of  fact  is  enough  to  render 
him  liable.  The  distinction  between  warranty  and  representation 
which  is  important  in  some  branches  of  the  law  is  not  appropriate 
here.  The  representation  of  fact  which  induces  a  bargain  is  a 
warranty.®^  As  an  actual  agreement  to  contract  is  not  essential 
the  obligation  of  the  seller  in  such  a  case  is  one  imposed  by  law  as 
distinguished  from  one  voluntarily  assumed.  It  may  be  called 
an  obligation  either  on  a  quasi-contTact  or  a  quasi-tort,  because 
remedies  appropriate  to  contract  and  also  to  tort  are  applicable. 
That  this  is  the  character  of  the  seller's  obligation  was  recognized 
by  Blackstone,®*  and  that  this  point  of  view  has  been  lost  sight  of 
by  some  courts  is  no  doubt  due  to  the  fact  that  assumpsit  became 
so  generally  the  remedy  for  the  enforcement  of  a  warranty.  But 
even  at  the  present  time  an  action  of  tort  for  warranty  still  lies 

from  the  defendant.     The  court  held  law  presumes  that  every  man  has  con- 
that  there  was  no  warranty,   appar-  tracted  to   perform;    and,   upon   this 
ently    because    the    plaintiff    had    as  presumption,   makes   him   answerable 
much  knowledge  of  the  matter  as  the  to  such  persons,  as  .suffer  by  his  non- 
defendant's  agent  and  that  the  state-  performance."    Under  the  last  class  of 
ment    of   each   that    the    barley   was  contracts    "  implied    by    reason    and 
seed  barley  was  a  statement  of  opinion  construction  of  law,"     Blackstone  in- 
<3iily_  eludes  a  warranty:  "Also,  if  he,  that 
'"  See  supra,  §  195.  selleth  any  thing,  doth  upon  the  sale 
"  See  infra,  §  201.  warrant  it  to  be  good,  the  law   an- 
"  See  cases  cited,  infra,  §  201.  nexes   a  tacit  contract  to   this  war- 
"  Blackstone     includes     his     treat-  ranty,  that  if  it  be  not  so,  he  shall 
mcnt  of  warranty  under  the  head  of  make  compensation  to  the  buyer ;  else 
contracts  which  are  implied  by  law.  it   is    an    injury    to   good   faith,    for 
"  Which  are  such  as  reason  and  jus-  which  an  action  on  the  case  will  lie 
tice  dictate,  and  which  therefore  the  to  recover  damages  " 
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ij'respective  of  any  fraud  on  the  part  of  the  seller  or  knowledge  on 
his  part  that  the  representations  constituting  the  warranty  were 
untrue.^* 

§  198.  Intent  to  warrant. —  It  was  said  by  BuUer,  J.,  in  a  case 
which  did  not  involve  the  question  of  warranty:^"  "  It  was  rightly 
held  by  Holt,  C.  J.,  in  the  subsequent  cases,  and  has  been  uni- 
formly adopted  ever  since  that  an  affirmation  at  the  time  of  a 
sale  is  a  warranty  provided  it  appears  on  evidence  to  have  been 


""  Thia  was  so  held  in  England 
( =ee  siipra,  §  196) ,  and  Avas  so  held  by 
the  Supreme  Court  of  the  United 
States  in  Shippcn  v.  Bowen,  122 
U.  S.  575,  7  S.  Ct.  1283,  30  L.  ed, 
1172.  The  court  said:  "  In  1  Chitt}''s 
Pleadings,  l:i7,  the  author  says,  that 
case  or  assumpsit  may  be  supported 
for  a  false  warranty  on  the  sale  of 
goods,  and  that,  '  in  an  action  upon 
the  case  in  tort  for  a  breach  of  a 
warranty  of  goods,  the  scienter  need 
not  be  laid  in  the  declaration,  nor, 
if  charged,  conld  it  be  proved.'  In 
Lassiter  i.  Ward,  11  Ired.  L.  443, 
444,  PaiiBn,  C.  J.,  citing  Stuart  r. 
Wilkins,  1  Dougl.  18,  and  Williamson 
r.  Alison,  2  East,  446,  said:  'It  was 
accordingly  there  held  that  the  dec- 
laration miglit  be  in  tort,  without 
alleging  a,  scirntrr,  and,  if  it  be  al- 
leged in  addition  to  tlie  warranty, 
that  it  need  not  be  proved.  Tlie 
doctrine  of  the  case  is,  that,  when 
there  is  a  warranty,  that  is  the  gist 
of  the  action,  and  that  it  is  only 
when  there  is  no  warr;>nty  that  a 
scicnier  need  lie  alleged  or  proved. 
It  is  nearly  a  half  century  since  the 
decision,  and  during  that  period  the 
point  has  been  considered  at  rest,  and 
many  actions  have  been  brought  in 
tort,  as  well  as  ex  contractu,  on  false 
warranties.'  And  so  in  House  v.  Fort, 
4  Blackf.  203,  295,  it  was  said  that 
'  the  breach  of  an  express  warranty  is 
of  itself  a  valid  ground  of  action 
whether  the  suit  be  founded  on  tort 


or  on  contract;'  and  that,  'in  the 
action  on  tort,  the  forms  of  the  dec- 
laration are,  that  the  defendant 
falsely  and  fraudulently  warranted; 
etc.,  but  the  words  falsely  and  fraud- 
ulently, in  such  cases,  are  considered 
as  only  matters  of  form.'  But  as  to 
the  scienter,  the  court  said,  '  that  is 
not  necessary  to  be  laid,  when  there 
is  a  warrant}',  though  the  action  be 
in  tort;  or,  if  the  scienter  be  laid,  in 
such  n  case,  there  is  no  necessity  of 
proving  it.'  See  also  Hillman  i'. 
Wilcox,  30  Maine,  170;  Osgood  v. 
Lewis,  2  Har.  &  G.  495,  520,  LS  Am. 
Dec.  317;  Trice  v.  Cochran,  S  Grat. 
442,  450,  56  Am.  Dec.  151;  Greshair> 
r.  Postan,  2  C.  &  P.  540,"  To  th( 
same  effect  are:  Farrell  v.  llanhattan 
Jlarkct  Co,,  198  Mass.  271,  84  X.  E. 
481;  Erie  Iron  Works  r.  Barber,  lOl! 
Pa.  St.  125,  51  Am.  Rep.  508;  Placid 
r.  Merrill,  14  R.  I.  578,  and  Piche  v. 
Robbing,  24  R,  I.  325,  53  Atl.  92. 
See  also  "Watson  i\  Jones,  41  Fla.  241. 
25  So.  078,  681;  Tyler  r.  Moody,  111 
Ky.  191,  63  S.  W.  433,  54  L.  R.  A. 
417,  419.  98  Am.   St.  Rep.  406. 

»°PasIey  r.  Freeman,  3  T.  R.  51. 
This  was  an  action  of  deceit  for  a 
false  and  fraudulent  statement  by  the 
defendant  that  a  person  to  whom  the 
plaintiff  was  about  to  deal  was  of 
good  credit.  It  was  held  that  a  good 
cause  of  action  was  stated  although 
the  defendant  did  not  benefit  by  his 
false  representation. 
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so  intended."  *^  This  statement  in  regard  to  tke  necessity  of 
intent  to  warrant  seems  to  have  no  earlier  foundation.  Tke 
decisions  of  Holt,  alluded  to,  say  nothing  about  intent,  and 
Elaekstone  mentions  no  such  requirement  in  his  treatment  of  the 
subject.®^  In  theory  all  that  seems  necessary  is  that  the  afBrma- 
tion  should  have  been  such  as  to  lead  a  reasonable  man  to  believe 
that  a  statement  of  fact  was  made  to  induce  the  bargain.  Even 
in  the  formation  of  ordinary  contracts  the  only  intent,  or  assent 
to  contract,  necessary  is  that  words  or  conduct  shall  justify  the 
other  party  in  assuming  a  particular  meaning.  Accordingly  in 
England  little  stress  seems  to  have  been  laid  on  the  requirement 
of  intent,®^  and  in  a  recent  case  the  doctrine  was  thus  stated: 
"  In  determining  whether  it  was  so  intended,  a  decisive  test  is 
whether  the  vendor  assumes  to  assert  a  fact  of  which  the  buyer 
is  ignorant  or  merely  states  an  opinion  or  judgment  upon  a  matter 
of  which  the  vendor  has  no  special  knowledge,  and  on  which  the 
buyer  may  be  expected  also  to  have  an  opinion  and  to  exercise  his 
judgment.  In  the  former  ease  it  is  a  warranty,  in  the  latter 
not."  ^'^  If  this  is  the  true  meaning  of  the  requirement  of  intent, 
it  would  seem  better  to  find  less  misleading  language  to  express 
the  idea.  The  distinction  stated  in  the  language  just  quoted  is 
that  between  an  affirmation  of  fact  and  a  statement  of  opinion. 
What  is  to  be  regarded  as  an  affirmation  of  fact  and  what  a  state- 
ment of  opinion  will  be  hereafter  considered.''^ 

§  199.  American  law  —  -Pennsylvania. —  What  has  been  said 
furnishes  sufficient  introduction  to  a  consideration  of  the  modem 
law  in  America.  Owing  to  the  development  of  the  subject  it 
might  be  expected  that  the  different  jurisdictions  in  this  country 
would  hardly  follow  at  the  same  pace  the  changes  which  have 
been  traced  in  the  English  law,  and  such  is  indeed  the  case. 
Pennsylvania  alone  of  the  United  States  seems  to  have  retained 
without   substantial   change   the  English  law  of   three  hundred 

"Pasley  v.  Freeman,  3  T.  H.  51,  57.  Sale    (5th  Eng.  ed.),  659.     The  pas- 

ti  3    Comm.    164.  sage  has  also  the  sanction  of  Ameri- 

"  See,    however,    Stuoley    v.    Baily,  can  authority.     Carleton  v.  Jenlcs,  80 

1  H.  &'c.  405.  Fed.   Rep.   937,   47   U.   S.   App.    734, 
"De  Lassalle  v.  Guildford,   [1901]  26   C.   C.  A.   265;   Roberts  v.   Apple- 

2  K.   B.    215,    221.      This   statement       gate,   153  111.  210,  38  N.  E.  676. 
was    borrowed    from    Benjamin    on  "  Jnfra,  §  202. 
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years  ago  on  the  subject  of  express  warranty.  This  is  due  prob- 
ably to  the  strong  bent  given  to  the  law  by  Chief  Justice  Gibson."* 
As  shown  by  the  quotations  in  the  preceding  note,  the  law  of 
Pennsylvania  requires  that  a  warrantor  shall  intend  to- promise; 
it  is  not  enough  that  he  intends  to  affirm.  This  rule  is  probably 
so  thoroughly  established  that  it  can  only  be  done  away  with  by 
statute.    A  statute  is  the  more  necessary. 

§  200.  Other  American  authorities  requiring  intent  on  the  part 
of  the  seller. —  Many  American  authorities,  especially  the  older 

'"  In  Borrekins  v.  Bevan,  3  Rawle, 
23,  42,  23  Am.  Dec.  85,  Chief  Justice 
Gibson  expresses  regret  that  the  ex- 
cellent rule  of  Chandelor  v.  Lopus, 
"  has  been  swept  away  by  a  flood  of 
innovation  in  England  and  some  of 
our  sister  States."  In  JXcFarland  v. 
Newman,  9  Watts,  55,  34  Am.  Dec. 
497,  the  action  was  assumpsit  on  an 
alleged  warranty  in  the  sale  of  a 
horse,  and  the  court  below  charged 
the  jury  that  "  a  positive  averment, 
made  by  the  defendant  at  the  time  of 
the  contract,  is  a  warranty;  that  it 
is  a  part  or  parcel,  of  the  contract." 
This  ruling  was  reversed  in  the  Su- 
preme Court,  Gibson,  C.  J.,  saying 
in  his  opinion:  "As  the  cause  goes 
back  to  another  jury,  it  is  proper  to 
intimate  the  principle  on  which  a 
correct  decision  of  it  must  depend. 
Though,  to  constitute  a  warranty  re- 
quires no  particular  form  of  words, 
the  naked  averment  of  a  fact  is 
neither  a  warranty  of  itself  nor  evi- 
dence of  it.  In  connection  with  other 
circumstances,  it  certainly  may  be 
taken  into  consideration;  but  the 
jury  must  be  satisfied,  from  the 
whole,  that  the  vendor  actually,  and 
not  constructively,  consented  to  be 
bound  for  the  truth  of  his  rerpresen- 
tation.  Should  he  have  used  expres- 
sions fairly  importing  a  willingness 
to  be  thus  bound,  it  would  furnish 
a  reason  to  infer  that  he  had  inten- 
tionally induced  the  vendee  to  treat 
on  that  basis ;  but  a  naked  affirmation 
is  not  to  be  dealt  with  as  a  warranty, 


merely  because  the  vendee  had  gra- 
tuitously relied  on  it;  for  not  to  have 
exacted  a  direct  engagement,  had  he 
desired  to  buy  on  the  vendor's  judg- 
iment,  must  be  accounted  an  ia- 
stance  of  folly.  Testing  the  vendor's 
responsibility  by  these  principles, 
justice  will  be  done  without  driving 
him  into  the  toils  of  an  imaginary 
contract."  To  similar  effect  is 
Jackson  f.  Wetherill,  7  S.  & 
R.  480 ;  again  in  Wetherill  i\ 
Xeilson,  20  Pa.  St.  448,  59  Am. 
Dec.  741:  "A  bill  of  sale  described 
the  soda  ash,  which  was  the  subject 
of  the  sale,  as  being  of  a,  certain 
strength,  and  it  was  held  no  war- 
ranty." This  still  represents  the  law 
in  Pennsylvania.  In  Holmes  r.  Ty- 
son, 147  Pa.  St.  305,  23  Atl.  j64,  15 
L.  E.  A.  209,  there  was  evidence  of 
statements  that  a  horse  was  kind, 
sound,  and  gentle.  The  court  held 
that  not  only  was  this  not  a  war- 
ranty, but  that  it  was  no  evidence 
of  a  warranty.  "  There  was  the  mere 
assertion  of  a  fact."  In  McAllister 
r.  Morgan,  29  Pa.  Super.  Ct.  476,  the 
buyer  asked  the  seller  in  regard  to  a 
horse.  "  Is  he  sound?  "  The  seller  re- 
plied, "  Yes,  he  is  sound."  Where- 
upon the  buyer  bought  the  horse. 
The  court  again  applied  Chief  Justice 
Gibson's  rule  "  that  the  naked  aver- 
ment of  a  fact  is  neither  a  warranty 
of  itself  or  evidence  of  it."  See 
Krauskopf  v.  Pennypack  Yam  Co.,  26 
Pa.  Super.  Ot.  506. 
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ones,  require  an  intention  to  warrant  on  the  part  of  the  seller.  By 
this  reqiiirement,  however  is  generally  meant  not  what  Chief 
Justice  Gibson*^  required,  an  intent  to  contract  or  to  agree  to  be 
bound,  but  rather,  as  in  Eaigiand,  an  intent  to  make  a  statement 
as  matter  of  fact  rather  than  as  matter  of  opinion.  An  examina- 
tion of  these  cases  will  disclose  a  growing  tendency  to  regard 
a  positive  statement  by  the  seller  by  way  of  description  of  the 
goods  or  in  regard  to  them  as  a  statement  of  fact,  not  opinion, 
and,  consequently,  a  warranty.^^ 


"  See  supra,  note  96. 

"Berman  c.  Woods,  38  Ark.  351, 
an  order  was  given  for  a  printing 
press  based  on  representations  in  the 
seller's  letters  and  catalogue  of  the 
size  and  capacity  of  the  press.  The 
press  was  sent  but  the  buyer  claimed 
it  was  not  in  accordance  with  the 
statements.  The  court  held  that  as 
the  press  did  not  correspond  in  one 
material  respect,  the  size  of  the  form 
which  it  would  print,  with  the  rep- 
resentations made  in  correspondence, 
-escission  for  breach  of  warranty 
might  have  been  made  if  the  buyer 
had  acted  promptly.  As  to  the  rep- 
resentations, the  nature  of  which  is 
not  stated,  m  regard  to  the  merits  of 
the  press  made  by  the  sellers  in  their 
circular,  the  court  held  that  they  did 
not  amount  to  warranties,  saying: 
"  They  are  the  usual  artifices  of  en- 
terprise and  competition,"  and  quot- 
ing 1  Parsons  on  Contracts,  588,  to 
the  effect  that  a  purchaser  "  cannot 
rely  upon  all  statements  and  asser- 
tions made  by  the  maker  in  circulars 
concerning  the  article  as  a  warranty 
that  it  will  do  what  is  stated."  An 
intention  to  warrant  is  also  said  to 
be  necessary  in  Hartin  Commission 
Co.  V.  Pelt,  76  Ark.  177,  88  S.  W. 
929,  In  Barnett  v.  Stanton,  2  Ala. 
181,  the  seller  of  clothing  represented 
it  to  be  '■  fresh,  well  made,  and  suit- 
able for  the  market."    The  court  held 


that  there  was  no  warranty,  saying: 
"  No  matter  how  positive  the  rep- 
resentation of  the  seller  may  be,  it 
will  be  regarded  as  an  expression  oi 
his  belief,  or  opinion,  unless  it  was 
intended  and  received  as  a  stipula- 
tion that  the  property  was  of  the 
quality  represented."  In  McCaa  v. 
Elam  Drug  Co.,  114  Ala.  74,  86,  21 
So.  479,  62  Am.  St.  Rep.  88,  the 
court  said,  however,  "  Every  vendor, 
whether  he  be  a  dealer  or  not,  is 
responsible  for  his  representation  or 
affirmation  as  to  quality,  which  are 
more  than  expressions  ot  opinion  and 
which  are  relied  upon,  and  upon 
which  the  party  purchasing  has  the 
right  to  rely,"  and,  also :  "  The  pur- 
chaser may  have  had  no  opportunity 
to  examine  the  t-rticle,  or  if  subject 
to  examination  and  in  fact  examined, 
he  may  not  possess  the  requisite  in- 
formation to  enable  him  to  determine. 
In  such  a  case,  if  the  vendor  affirms 
or  represents  thi  quality  of  the  goods, 
as  a  fact,  he  is  bound  by  such  repre- 
sentation or  affirmation."  It  will 
be  seen  that  in  these  statements  noth- 
ing is  said  about  the  seller's  inten- 
tion. In  Polhemus  i\  Heiman,  45  Cal. 
573,  578,  the  court  defined  a  warranty 
as  follows:  "Any  affirmation  made  at 
the  time  of  sale  as  to  the  quality  or 
condition  of  the  thing  sold  will  be 
treated  as.  a  warranty  if  it  was  so 
intended."     In  McLennan  v.  Ohmen, 
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§  .201.  Best  modem  authorities  disregard  the  seller's  imtenti — 

So  far  as  the  intent  spoken  of  by  courts  is  restricted  to  the  mean- 


75  Cal.  558,  17  Pac.  687,  the  court 
laid  down  the  same  rule,  adding: 
"  Whether  it  was  so  intended  and  the 
purchaser  acted  upon  it  are  questions 
of  fact  for  the  jury.''  In  Illinois 
several  early  cases  laid  stress  upon 
the  intention  of  the  seller.  In  Ender 
V.  Scott,  11  111.  35,  an  instruction  to 
the  jury  that  "  if  the  defendant  rep- 
resented in  positive  terms  to  the 
plaintiff  before  the  exchange  that  the 
mare  was  sound,  such  positive  asser- 
tion will  amount  to  a  warranty," 
was  held  to  be  erroneous  because  it 
was  said  that  the  plaintiff  might  not 
have  intended  the  assertion  as  a 
proposition  to  warrant.  Intention 
was  also  laid  stress  upon  in  Adams 
V.  Johnson,  15  111.  345.  In  Hanson  v. 
Basse,  45  111.  496,  the  court,  though 
giving  a  definitio,i  of  warranty  which 
included  the  requirements  of  inten- 
tion, held  that  in  case  of  a  sale  by 
sample  a  representation  that  the  bulk 
was  as  good  as  the  sample  necessarily 
amounted  to  a  warranty.  In  Reed  r. 
Hastings,  61  111.  266,  268,  the  court 
effectually  limited  its  earlier  deci- 
sions by  holding  that  "  the  intention 
with  which  the  representation  is  made 
is  to  be  determined  by  the  character 
of  the  representation  made,  and  the 
object  to  be  effected  by  it."  The 
court  further  said,  broadly:  "When 
the  representation  is  positive  and  re- 
lates to  a  matter  of  fact,  it  consti- 
tutes a  warranty."  "  It  surely  can- 
not be  the  law  that  -a,  vendor  of  a 
chattel  is  permitted  to  make  any 
false  statements  of  fact  in  relation 
to  the  article  which  he  may  choose 
to  indulge  in,  thereby  inducing  the 
purchase,  and  not  being  accountable 
to  the  purchaser."  The  same  test 
was  applied  in  Kenner  v.  Harding, 
85  111.  264,  28  Am.  Rep.  615,  and  in 


Roberts  v.  Applegate,  153  HI.  210, 
216,  38  N.  E.  676.  In  Phillips  v. 
Vermillion,  91  111.  App.  133,  how- 
ever, the  court,  without  citing  any 
cases,  held  that  the  question  of  in- 
tention was  vital.  In  Indiana  the 
court  lays  stress  on  intent.  In  House 
V.  Fort,  4  Blaekf.  293,  the  court  held 
that  a  statement  that  a  horse  was 
sound,  made  to  induce  the  sale,  was 
not,  per  se,  a  warranty.  "  It  is  of 
itself  only  a.  representation.  To  give 
it  the  effect  of  a  warrainty,  there 
must  be  evidence  to  show  that  the 
parties  intended  it  to  have  that 
effect."  So  in  Jones  v.  Quick,  28 
Ind.  125,  it  was  held  that  the  words 
must  have  been  "  intended  and  under- 
stood "  as  a,  wanantj'.  In  Smith  v. 
Borden,  160  Ind.  223,  228,  66  N.  E. 
681,  the  court  does  not«put  the  matter 
so  strongly:  "Any  positive  represen- 
tation, assertion,  or  affirmation,  made 
by  the  seller  during  the  pendency  of 
the  negotiations  for  the  sale,  not  the 
mere  expression  of  an  opinion  or  be- 
lief, which  fairly  expresses  the  inten- 
tion of  the  seller  to  warrant  the 
article  or  property  sold  to  be  what  it 
is  represented,  will  constitute  an 
express  warranty."  See  also  Bow- 
man V.  Clemmer,  50  Ind.  10.  In 
Ransberger  v.  Ing,  55  Mo.  App.  621, 
the  court  held :  "  ilere  assertions  of 
the  quality  or  condition  of  a  chattel 
at  the  time  of  a  sale  is  not,  as 
matter  of  law,  a  warranty,  but  is 
merely  evidence  thereof  as  it  may 
tend  to  show  the  intention  of  the 
parties,  which  is  a  question  for  the 
jury."  In  Kircher  r.  Conrad,  9  Mont. 
191,  23  Pac.  74,  IS  Am.  St.  Rep,  731, 
the  court  held  tliat  a  statement  made 
by  a  seller  that  certain  wheat  was 
"  spring  wheat,"  was  not  a  warranty. 
The  court  relied  on  Shisler  v.  Baxter, 
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ing  of  apparent  intent  to  assert  a  fact,  undoubtedly  a  real  require- 
inent  of  the  law  of  warranty  is  stated  by  the  word ;  but  as  the  word 
"intent"  naturally  means  rather  the  seller's  actual  intent  than 


109  Pa.  St.  443,  58  Am.  Rep.  738, 
and  Lord  v.  Grow,  39  Pa.  St.  88,  80 
Am.  Bee.  504,  whicli  do  indeed  sup- 
port the  decision  of  the  Montana 
court,  but  aa  has  been  seen  the  law 
o£  Pennsylvania  ia  peculiar.  Seixas 
V.  Woods,  2  Gaines,  48,  2  Am.  Dee, 
215.  In  this  case  the  seller  adver- 
tised certain  wood  he  had  for  sale  as 
"  brazilletto,"  and  shov?ed  to  the 
plaintiff  an  invoice  of  the  wood  re- 
ceived from  the  person  who  had  sold 
it  to  him,  describing'  the  wood  by 
that  name.  He  also  made  out  a  bill 
of  parcels  to  tlie  plaintiflfs  for  the 
wood  under  that  name.  In  fact,  the 
wood  was  peaehum,  but  the  defendant 
did  .not  know  it.  This  was  held  no 
warranty  because  it  did  not  appear 
hy  the  evidence  that  the  aeller  so  in- 
tended. Again,  in  Swett  v.  Colgate, 
20  Johns.  196,  11  Am.  Dec.  286,  the 
court  held  a  description  of  certain 
goods  by  the  seller  as  "  barilla "  did 
not  amount  to  a  warranty  though 
they  were  such.  Tlie  law  of  New 
York,  however,  is  no  longer  indicated 
by  these  cases.  In  Hawkins  v.  Pem- 
berton,  51  N.  Y.  198,  10  Am.  Rep. 
595,  Earl,  J.,  says :  "  It  is  not  triae, 
as  sometimes  stated,  that  the  repre- 
sentation, in  order  to  constitute  a 
warranty,  must  have  been  intended 
by  the  vendor,  as  well  as  understood 
by  the  vendee,  as  a  warranty.  If  the 
contract  be  in  writing  and  it  contains 
a  clear  warranty,  the  vendor  will  not 
be  permitted  to  say  that  he  did  not 
intend  what  his  language  clearly  and 
explicitly  declares ;  and  so,  if  it  be  by 
parol,  and  the  representation  as  to 
the  character  or  quality  of  the 
article  sold  be  positive,  not  mere 
matter  of  opinion  or  judgment,  and 
the     vendee     understands     it     as     a 

17 


warranty,  and  he  relies  upon  it,  and 
is  induced  by  it,  the  vendor  is  bound 
by  the  warranty,  no  matter  whether 
he  intended  it  to  be  a  warranty  or 
not.  He  is  responsible  for  the  lan- 
guage he  uses,  and  cannot  escape 
liability  by  claiming  that  he  did  not 
intend  to  convey  the  impression  whieh 
his  language  was  calculated  to  pro- 
duce upon  the  mind  of  the  vendee." 
iSee  also  Heath  Dry  Gas  Co.  v.  Hurd, 
124  N.  Y.  App.  Div.  68,  108  N.  Y. 
Supp.  410.  In  North  Carolina 
early  decisions  laid  stress  on  intent, 
and  apparently  by  intent  meant  an 
intent  to  contract.  Erwin  v.  Max- 
well, 3  Murph.  241,  9  Am.  Dec.  602; 
Foggart  v.  Blackweller,  4  Ired.  238. 
But  in  ilcKinnon  ('.  Mcintosh,  98 
N.  C.  89,  92,  3  S.  E.  840,  the  court 
said :  "  Tliat  for  misrepresentation  the 
vendor  is  liable  as  on  a  warranty  '  if 
such  representation  was  intended  not 
as  a  mere  expression  of  an  opinion 
but  the  positive  assertion  of  a  fact 
upon  which  the  purchaser  acts,'  and 
this  is  a  question  for  the  jury." 
Compare  Wrenn  r.  Morgan, 
N.  C.  ,  61  S.  E.  641.  In  Ver- 
mont the  rule  as  to  intention  has 
been  strictly  applied  until  recently. 
In  Enger  v.  Dawley,  62  Vt.  164,  19 
Atl.  478,  an  instruction  was  re- 
quested that  if  a  catalogue  was  used 
by  the  parties  and  referred  to  by 
them  in  completing  the  sale,  and  the 
defendant  relied  on  statements 
therein  and  believed  them  to  be  true, 
they  were,  in  legal  effect,  warranties. 
The  court  held  the  instruction  cor- 
rectly refused,  saying :  "  To  consti- 
tute a  representation  a  warranty  it 
must  have  been  so  intended  and 
understood  by  the  parties,  both 
vendor  and  vendee.     Beeman  v.  Buck, 
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the  justifiable  belief  of  the  buyer,  and  as  intent  to  warrant  seems 
to  mean  intent  to  promise  or  enter  into  a  contract  quite  as 
naturally  as  intent  to  assert  a  fact,  it  is  much  better  to  avoid  the 


3  Vt.  53,  21  Am.  Deo.  571;  Foster  v. 
Caldwell's  Estate,  18  Vt.  176;  Bond 
V.  Clark,  35  Vt.  577;  Houghton  v. 
Carpenter,  40  Vt.  588;  Pennock  v. 
Stygles,  54  Vt.  226;  or,  intended  by 
the  parties  as  a  part  of  the  contract; 
Richardson  v.  Grandy,  49  Vt.  22;  or, 
have  formed  the  basis  of  the  contract; 
Seals  r.  Olmstead,  24  Vt.  114,  68 
Am.  Dec.  150;  Drew  c.  Edmunds,  60 
Vt.  401,  15  Atl.  100,  6  Am.  St.  Rep. 
122."  In  Hobart  v.  Young,  63  Vt. 
363,  369,  21  Atl.  612,  12  L.  R.  A.  693, 
however,  the  court  modified  its  pre- 
vious position,  saying:  "Any  affirma- 
tion as  to  the  kind  or  quality  of  the 
thing  sold,  not  uttered  as  matter  of 
commendation,  opinion,  nor  belief, 
made  by  the  seller  pending  the  treaty 
of  sale,  for  the  purpose  of  assuring 
the  purchaser  of  the  truth  of  the  af- 
firmation and  of  inducing  him  to 
make  the  purchase,  if  so  received  and 
relied  upon  by  the  purchaser,  is 
deemed  to  be  an  express  warranty. 
And  in  case  of  oral  contracts,  it  is 
the  province  of  the  jury  to  decide,  in 
view  of  all  the  circumstances  attend- 
ing the  transaction,  whether  such  a, 
warranty  exists  or  not."  In  Mason 
V.  Chappell,  15  Gratt.  572,  583,  the 
court  said:  "No  affirmation,  however 
strong,  will  constitute  a  warranty  un- 
less it  was  so  intended.  If  it  is  in- 
tended as  a  Avarranty  the  vendor  is 
liable,  if  it  turns  out  to  be  false, 
however  honest  he  may  have  been  in 
making  it;  but  if  it  is  intended  as 
an  expression  of  opinion  merely,  or 
as  simple  praise  or  commendation  of 
the  article,  he  is  not  liable  unless  it 
can  be  shown  that  he  knew  at  the 
time  that  it  was  untrue."  In  later 
Virginia  cases,  however,  less  stress 
is   laid  upon   intent.     In  Herron   v. 


Dibrell,  87  Va.  289,  12  S.  E.  674, 
the  court  held  that  statements  made 
in  regard  to  tobacco  that  it  was 
"  sound "  and  "  redried "  and  in 
"  good  keeping  order,"  amounted  to  a 
warranty.  The  court  quoted  with  ap- 
proval :  "  The  general  rule  is  that 
whatever  a  person  represents  at  the 
time  of  the  sale  is  a  warranty."  See 
also  Milburn  Wagon  Co.  c.  Nise- 
warner,  90  Va.  714,  19  S.  E.  846.  In 
Giffert  v.  West,  33  Wis.  617,  the 
court  held :  "  That  an  affirmation 
made  by  the  vendor  at  the  time  of 
the  sale  amounts  to  an  express  war- 
ranty, if  it  appears  on  the  facts 
stated  or  proven  to  have  been  so  in- 
tended and  received."  In  Hoffman  v. 
Dixon,  105  Wis.  315,  81  N.  VV.  491, 
76  Am.  St.  Rep.  916,  however,  the 
court  held:  "An  affirmation  of  the 
fact  as  to  the  kind  or  quality  of  an 
article  offered  for  sale  of  which  the 
vendee  is  ignorant  but  on  which  he 
relies  in  purchasing  such  article  is 
as  much  a  binding  contract  of  war- 
ranty as  a  formal  agreement  using 
the  plainest  and  most  equivocal  lan- 
guage on  the  subject."  "  The  better 
class  of  cases  hold  that  a  positive 
affirmation  of  n  material  fact  as  a 
fact,  intended  to  be  relied  upon  as 
such  and  which  is  so  relied  upon, 
constitutes  in  law  a,  warranty, 
whether  the  vendor  mentally  intended 
to  warrant  or  not.  The  latter  is  the 
doctrine  of  this  court,  as  indicated  by 
numerous  cases  where  it  has  been  ap- 
plied." To  similar  effect  is  J.  H. 
Clark  Co.  i'.  Rice,  127  Wis.  451,  106 
N.  W.  231.  See  also  Bagley  v.  Cleve- 
land Rolling  Mill  Co.,  21  Fed.  Rep. 
159;  Unland  v.  Garton,  48  Neb.  202, 
66  N.  W.  1130;  Cole  v.  Carter,  22 
Tex.  Civ.  App.  457,  54  S.  W.  914. 
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use  of  the  word  in  this  connection  altogether,  and  the  best  modem 
authorities  have  reached  this  result.®^ 


"  This  is  shown  by  quotations  in 
the  note  to  the  preceding  section  taken 
from  late  decisions  of  the  courts  of 
Alabama,  Illinois,  New  York,  Ver- 
mont, Virginia,  and  Wisconsin.  It  is 
also  stated  in  recent  cases  in  other 
jurisdictions.  McCliutock  v.  Emick, 
87  Ky.  160,  7  S.  W.  903.  In  reply 
to  a  question  the  seller  of  mules  said 
they  were  "  all  right."  The  plain- 
tiff's petition  averred  that  the  de- 
fendant merely  "  represented "  the 
mules  were  all  right.  It  was  held 
the  petition  sufficiently  stated  a 
cause  of  action  •and  the  evidence  justi- 
fied recovery.  The  court  said :  "  Some 
of  the  cases,  however,  seem  to  make 
the  existence  of  a  warranty  depend 
upon  the  intention  of  the  vendor ; 
and  it  is  urged  in  this  case  that  the 
petition  is  defective  in  failing  to 
aver  that  the  appellant  expected  or 
intended  the  appellee  to  rely  upon 
his  representation  in  making  the 
purchase.  If  the  true  construction 
of  this  class  of  cases  is  that  the 
decision  did  not  turn  upon  whether 
the  party  intended  to  be  held  by  a 
warranty,  but  whether  he  intended  to 
affirm  a,  fact  or  merely  express  an 
opinion,  then  they  are  reconcilable 
with  the  cases  which,  in  our  opinion, 
correctly  hold  that  if  one  even  sup- 
poses that  he  is  not  making  himself 
liable  upon  a,  warranty,  yet  if  he 
makes  a  positive  affirmation  as  to 
the  condition  of  the  property,  or 
utters  what  is  equivalent  to  a 
promise  as  to  it,  instead  of  express- 
ing a  belief  merely,  then  such  affirm- 
ation or  promise  amounts  to  a  war- 
ranty, and  he  is  liable  upon  it.  It 
does  not  depend  upon  whether  the 
vendor  intends  to  be  bound  by  his 
warranty  or  not,  but  upon  whether 
he  made  an  affirmation  as  to  the  con- 


dition of  the  article  or  merely  ex- 
pressed an  opinion  as  to  it."  In 
Ormsby  v.  Budd,  72  Iowa,  80,  33 
N.  W.  457,  the  court  held  representa- 
tions amounted  to  a  warranty,  and 
said  nothing  in  regard  to  the  seller's 
intent.  In  Stroud  c.  Pierce,  6  Allen, 
413,  416,  the  court  said:  "The  de- 
fendant contends  that  it  should  have 
been  left  to  the  jury  to  find  whether 
this  language  was  used  with  the  in- 
tent of  affirming  the  fact  or  of  ex- 
pressing an  opinion,  but  the  intent 
of  the  party  is  immaterial."  So  in 
Ingraham  i\  Union  R.  R.  Co.,  19  R.  I. 
356,  33  Atl.  875,  a.  public  announce- 
ment at  an  auction  sale  "  that  all 
horses  about  to  be  offered  had  been 
driven  single,  and  that  all  horses 
which  were  not  kind  and  safe  to 
drive  single  would  be  specified  at 
the  time  they  were  sold,"  was  held 
to  amount  to  a  warranty  that  all 
horses  then  sold  were  kind  and  safe 
to  drive  singly  unless  the  contrary 
were  stated,  and  the  court  said : 
"  Nor  is  it  true,  as  sometipies  stated, 
that  the  representation,  in  order  to 
constitute  a  warranty,  must  have 
been  intended  by  the  vendor,  as  well 
as  understood  by  the  vendee,  as  a 
warranty.  For  if  the  representation 
as  to  the  character  or  quality  of  the 
article  sold  be  positive,  and  not  mere 
matter  of  opinion,  and  the  vendee 
understands  it  and  relies  upon  it  as 
a  warranty,  the  vendor  is  bound 
thereby,  no  matter  whether  he  in- 
tended it  to  be  a,  warranty  or  not." 
See  also  Shippen  r.  Bowen,  122 
U.  S.  575,  30  L.  ed.  1172;  Accumu- 
lator Co.  V.  Dubuque  St.  Ry.  Co.,  64 
Fed.  Rep.  70,  77,  27  U.  S.  App.  364, 
12  C.  C.  A.  37;  Miller  v.  Moore,  83 
Ga.  684,  10  S.  E.  360,  6  L.  R.  A. 
374,  20  Am.  St.  Rep.  329;  Conkllng 
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§  2.02.  Bistinotion  between   affirmation   of  fact   and,  opinion. — 

It  is  not  easy  to  draw  the  liiifi  accurately  between  afnrraatiori 
of  fact  on  tile  one  hand  and  statements  of  opinion  on  the  other. 
Several  distinctions  may  be  noticed.  In  the  first  place  it  seems 
obvious  that  any  statement  may  be  put  in  the  form  of  a  statement 
of  opinion.  If  the  seller  says  a  horse  is  sound,  he  affirms  a  fact ; 
but  when  he  states  that  he  believes  him  to  be  sound,  the  only  fact 
which  he  asserts  is  his  belief,  and  if  he  does  in  fact  believe  the 
horse  to  be  sound,  he  could  not  be  held  liable  if  the  horse  were 
not  sound.  Again  there  are  some  matters  which,  even  though 
asserted  positively,  are  in  their  nature  so  dependent  on  individual 
opinion  that  no  matter  how  positive  the  seller's  assertion  it  is  not 
held  to  create  a  warranty.  Such  assertions  as  that  things  are 
fine  or  valuable,  or  better  than  productions  of  rival  makers,  are 
of  this  sort..  It  should  be  noticed,  however,  that  the  continual 
tendency  of  the  law  is  to  restrict  the  seller  in  regard  to  untruth- 
ful puffing  of  his  wares.  A  further  test  has  been  suggested; 
namely,  that  if  the  statement  is  in  regard  to  something  of  which 
the  buyer  is  ignorant  and  relies  upon  the  seller  for  information, 
a  statement  of  the  seller  would  be  a  warranty;  but  if  the  matter 
was  one  in  regard  to  which  the  buyer  had  as  good  opportunity 
for  forming  an  accurate  judgment  and  was  as  competent  to  pass 
such  a  judgment  as  the  seller,  the  statement  will  be  matter  of 
opinion.  This  test  does  not  seem  conclusive,  however.  Though 
a  buyer  has  the  opportunity  and  the  skill  to  pass  judgment  upon 
goods,  he  may  be  induced  not  to  do  so  by  positive  statements  of 
the  seller.  If  such  statements  are  made  for  the  purpose  of  induc- 
ing a  sale  and  do  induce  it,  there  seems  no  reason  why  the  seller 
should  not  be  liable.  In  any  event  the  test  last  suggested  con- 
ceims  rather  the  buyer's  reliance  on  the  assertion  than  the  char- 

)'.    Standard   Oil   Co.,  Iowa,  ,  4011,    20     Am.     Ttep.     425;     Fairbank 

116  N.  W.  S22  ;  liarrigan  v.  Advance  Canning   Co.    r.    iletzger,    118   N.   Y. 

Tliresher    Co.,    26   Ky.    L.    Eep.    317,  260,  23  X.  E.   372,   16  Am.  St.  Eep. 

81    S.    W.    261;    Creenshaw    i'.    Slj-e,  7.5.'? ;  Wrenn  r.  r^Iorgan,  N.  C.      , 

52  Jra.  140;   Potomac  Steamboat  Co.  61   S.  E.  641;   Northwestern  Lumber 

r.    Harlan,   etc.,    Co.,    66    ild.    42,    4  Co.  r.  Callendar,  36  Wa?li.  492;  498, 

Atl.  903;   J.   I.  Ca=e  Machine  Co.   !'.  79  Pao.  30;  Huntington  v.  Lombard, 

Jlclvinnnn,   82   ilinn.    75,    84   N.   W.  22    Wasli.   202,   60   Pac.   414;   Camp- 

646';   Wolcott  V.  Mount,  36  N.  J.  L bell   v.   Smith,   13  Vict.  L.  Rep.  439. 

262,   iFAmT^ep.   438,   38   N.   J.  L. 
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a-cter  of  the  assertion  itself,  and  the  question  should  be  dealt 
with  under  reliance.  A  more  -detailed  consideration  of  authori- 
ties may  now  be  given. 

§  203.  Contrasting  decisions  of  statements  of  fact  and  of  opinion. 

—  Since  the  distinction  between  what  are  statements  of  fact  and 
what  are  expressions  of  opinion  involves  a  discrimination  be- 
tween expressions  which  gradually  shade  from  one  to  the  other, 
the  best  way  of  indicating  where  the  line  between  the  two  is  to 
be  drawn  is  by  stating  a  number  of  decisions  on  each  side.  It 
is  to  be  noticed  that  the  same  sort  of  question  that  is  involved 
in  the  law  of  warranty  is  also  to  be  observed  in  actions  of  tort  for 
deceit  and  in  proceedings  to  rescind  a  transaction  on  aeeount  of 
fraud.-'  "While  it  cannot  be  asserted  that  any  statement  which 
is  too  largely  mere  matter  of  opinion  to  amount  to  a  warranty 
may  not,  at  least  if  fraudulently  made,  be  ground  for  an  action 
for  deceit  or  proceedings  for  rescission  of  a  bargain,  the  converse 
statement  may  be  made,  that  is,  if  a  statement  falsely  and  fraiidu- 
lently  made  will  not  sustain  an  action  of  deceit  or  afford  groimd 
for  rescinding  a  contract,  it  is  still  more  clear  that  it  cannot 
amount  to  a  warranty.^ 

•■As  to  these,  see  infra,  §'  628.  128  Ga.  501,  a  Btatement  that  -eloth- 
'  In  the  following  cases  relief  was  iag  to  be  delivered  sliall  be  of  as 
allowed:  Saiaerman  v.  Simmons,  74  good  quality  as  some  sUown  the 
Ark.  563,  86  S.  W.  429,  an  action  b-uyer,  held  a  warj?ainty..  In  French 
of  rescission  for  breach  of  warranty.  r.  Hardin  County  Canning  Co.,  67 
Held  a  question  for  jury  whether  111.  App.  269,  the  seller  wrote "  under- 
representations  as  to  a  pump  "  that  stand  we  quote  you  only  on  cans  that 
it  would  lift  water  thirty-five  feet  on  are  well  made,  tested,  and  in  every 
a  straight  lift "  amounted  to  a  war-  way  satisfactory  for  your  work." 
ranty.  Mason  v.  Thornton,  74  Ark.  This  was  held  to  create  a  warranty 
46,  84  S.  W.  1048,  an  agreement  that  that  cans  bought  thereafter  were 
the  price  of  the  goods  sold  should  be  first  class  in  every  particular.  For- 
determined  by  the  cost  marks  upon  cheimer  v.  Stewart,  65  Iowa,  593, 
theni  was  held  to  involve  a  state-  22  N.  W.  886,  54  Am.  Eep.  30,  a, 
ment  by  the  seller  that  the  marks  description  of  hams  as  "  choice  sugar- 
purporting  to  indicate  the  cost  did  cured  canvassed  hams "  was  held  a 
so  in  fact,  and  that  tort  for  deceit  statement  of  fact.  Latha^i  v.  Ship- 
would  lie  if  the  seller  knew  the  ley,  86  Iowa,  543,  53  N.  W.  342, 
marks  to  be  inaccurate.  Burge  v.  statements  were  made  in  a  catalogue 
Stroberg,  42  Gfa.  88,  a  statement  that  in  regard  to  a  machine  that  it  was  in 
a  horse  was  fourteen  years  old,  held  "  first  class  order "  and  in  letters 
a    warranty.      Christian    v.    Knight,  that     "  it    will     certainly    do    your 
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The  question  wbetlier  a  statement  by  the  seller  of  an  animal 
that  it  was  sound  is  or  may  be  a  matter  of  opinion  is  one  that 


work,"  the  buyer  liad  not  seen  the 
machine  and  relied  on  tlie  seller's 
statements.  Held  the  seller  was 
liable  in  damages  for  breach  of  war- 
ranty. Stevens  /■.  Bradley,  89  Iowa, 
174,  50  N.  W.  429,  the  owner  of  hogs 
at  an  auction  sale  announced  that 
tliey  were  as  "thrifty  a  lot  as  he 
had  ever  owned,  and  that  he  had  been 
in  the  hog  business  a  good  many 
years."  Held  ii.  warranty  of  sound- 
ness. Conkling  i.  Standard  Oil  t-'o. 
(Iowa),  116  N.  W.  822.  A  seller  of 
oil  represented  that  it  was  non- 
intlammablc  ami  safe  and  fit  to  use 
as  a  cooling  medium  for  gasoline  en- 
gines. Held  u,  warranty.  Ilarrigan 
V.  Advance  Thresher  Co.,  26  Ky.  L. 
Rep.  317,  81  S.  \V.  HW,  statements  in 
regard  to  a  second-liand  engine  that  it 
was  ''  all  right,  in  good  condition," 
and  "could  do  the  work  of  any  good 
twelve  hor.se-pdwer  engine  "'  if  untrue, 
justified  recoupment  in  an  action  for 
the  price.  McClintock  r.  Emick,  87 
Ky.  160,  7  S.  W.  90ri.  a  statement 
pending  a  bargain  that  mules  were 
"  all  right  "  amounts  to  a  warranty 
of  soundness.  Bryant  v.  Crosby,  40 
"Me.  9,  the  statement  that  "  sheep  are 
young  and  healthy  "  is  a  statement  of 
fact.  ]\forse  r.  Moore,  83  ^h\  473,  22 
Atl.  .'!r,2.  13  L.  B.  A.  224,  23  Am.  St. 
Rep.  783,  "  good  clear  merchantable 
ice  not  less  than  twelve  inches  in 
thickness."  These  words  were  part 
of  the  seller's  promise  in  a  written 
contract  and  were  held  to  amount  to 
a  warranty.  .T.  I.  Case  Co.  !'.  Mc- 
Kinnon,  82  I\Tlnn.  75,  84  N.  W.  646, 
an  assurance  that  an  engine  had 
"  ample  power "  to  run  a  separator 
was  held  to  render  the  seller  liable 
as  a  warrantor.  Branson  v.  Turner, 
77  Mo.  489,  the  seller  wrote  the 
buver   that   he   had  a  fine   steer   for 


R.ale,  that  the  steer  had  u,  sore  under 
liis  neck,  "  but  that  don't  hurt  him, 
it  is  most  well."  The  buyer  replied, 
"  if  your  cattle  are  as  good  as  repre- 
sented you  can  deliver  them."  The 
steer  was  tliereupon  sent  with  others. 
It  was  held  this  amounted  to  a  war- 
ranty. Burr  i\  Iledbead,  52  Neh.  617, 
72  N.  W.  1058,  a  statement  that 
bicycles  were  to  be  of  "  good  mate- 
rials "  and  of  the  "  highest  possible 
grade  "  were  held  statements  of  fact. 
Lederer  i\  Yule,  67  N.  J.  Eq.  G5,  57 
Atl.  309,  a  representation  that  a  pat- 
ented burglar  alarm  could  be  made 
as  good  as  a  sample  'for  a  specified 
price,  was  held  ground  for  rescission 
for  fraud.  Tliis  necessarily  involved 
a  decision  that  the  representation  was 
as  to  matter  of  fact  rather  than 
opinion.  Phillips  r.  Crosliy,  70 
N.  J.  L.  785,  55  Atl.  814,  representa- 
tions by  the  seller  of  oil  stock,  as  to 
the  lands  owned  by  the  company,  the 
number  of  oil  wells  upon  the  lands 
and  tlieir  productiveness,  it  was  held 
should  'be  submitted  to  the  jury  to 
find  whether  there  was  a  warranty. 
Money  i-.  Fisher,  92  llun,  347,  on 
purchase  of  a  bull  the  buyer  asked 
is  he  "  fat  and  all  riglit,''  and  said  he 
would  puri'liase  on  that  condition. 
The  seller  answered  "yes."  This  was 
held  a.  warranty.  Titus  r.  Poole,  145 
N.  Y.  414,  40  K.  E.  22S,  on  selling 
bank  stock  the  seller  stated  that  the 
bank  was  organized  under  th"  laws 
of  Pennsylvania,  that  the  stock  was 
worth  100  cents  on  the  dollar, 
and  that  it  was  good  high  divi- 
dend paying  stock.  It  was  held  the 
seller  was  li.able  for  these  statements 
as  upon  a  warranty  that  the  stock 
was  worth  par,  and  that  tlie  bank 
was  organized  as  represented.  May 
V.   Loomis,   140   N.   C.   350,   52   S.   E. 
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has  been  mucli  litigated.     In  the  older  cases  the  tendency  was  to 
hold  that  such  a  statement  might  be  matter  of  opinion,  although 


728,  statements  fraudulently  made  by 
the  sellers  of  timber  that  they  had 
had  it  carefully  estimated,  and  that 
the  estimate  showed  a  specified  quan- 
tity, are  statements  of  fact,  and  en- 
title the  buyer  to  a.  counterclaim 
when  sued  for  the  price.  Reese  v. 
Bates,  94  Va.  321,  26  S.  E.  865,  a 
statement  that  guano  was  "  as  good 
as  any  in  the  market "  is  a  state- 
ment of  fact.  Northwestern  Lumber 
Co.  V.  Callendar,  36  Wash.  492,  79 
Pac.  30,  representations  by  the  seller 
for  machinery  to  make  boxes,  as  to 
the  worth  of  the  machinery  and  the 
boxes  made  by  it,  were  held  war- 
ranties, justifying  a  finding  for  the 
huyer  in  an  action  for  the  balance 
of  the  price.  Winkler  v.  Patten,  57 
Wis.  405,  15  N.  W.  380,  statements 
that  goods  were  "  good  bagging  and 
gunnies  "  and  were  "  far  superior  to 
any  Chicago  and  Milwaukee  pack- 
ings," and  were  "  worth  two  and 
one-half  cents  per  pound  "  amounted 
to  a  warranty,  justifying  the 
buyer  in  counterclaiming  in  an 
action  for  the  price.  Milwaukee 
Machine  Co.  v.  Hamacek,  115 
Wis.  422,  91  N.  W.  1010,  the  seller's 
statement  that  an  engine  was  "  as 
good  as  new  in  every  particular  "  is 
an  assertion  of  fact.  See  also  Lamme 
V.  Gregg,  1  Mete.  (Ky.)  444,  71  Am. 
Dee.  489;  Dickens  v.  Williams,  2  B. 
Mon.  374;  Young  v.  Van  Natta,  113 
Mo.  App.  550,  88  S.  W.  128 ;  Love  v. 
Miller,  104  N.  C.  582,  10  S.  E.  685; 
Eeiger  v.  Worth,  130  N.  C.  268,  41 
S.  E.  377,  89  Am.  .St.  Rep.  865; 
Beasley  v.  Surles,  140  N.  C.  605,  53 
S.  E.  360. 

In  the  following  cases  relief  was 
denied:  Chalmers  v.  Harding,  17 
L.  T.  (N.  S.)  571,  a  statement 
in     regard    to    a    reaping    machine 


that  it  would  "  cut  wheat,  barley, 
etc.,  efficiently,"  held  no  warranty. 
Brawley  v.  United  States,  96  U.  S. 
168,  24  L.  ed.  622,  a  contract  for  the 
sale  of  an  entire  lot  of  goods,  naming 
the  quantity,  with  the  addition  of  the 
words  "  more  or  less."  It  was  held 
that  the  representation  as  to  quantity 
was  merely  an  estimate  of  opinion. 
Schroeder  v.  Trubee,  35  Fed.  Rep. 
652,  »  statement  by  the  seller,  made 
in  good  faith  of  stock,  that  dividends 
which  had  been  declared  had  been 
earned,  and  that  the  stock  account 
was  "  all  right,"  held  to  be  no  war- 
ranty. Sleeper  v.  Wood,  60  Fed.  Rep. 
888,  21  U.  S.  App.  127,  9  C.  C.  A. 
289,  a  statement  that  canned  corn 
was  of  the  "  best  packing  of  1888," 
accompanied  with  "  usual  guaranty 
against  swells,"  was  matter  of 
opinion.  Crosby  v.  Emerson,  142 
Fed.  Rep.  713,  74  C.  C.  A.  45,  a. 
statement  by  the  seller  of  mining 
stock  in  regard  to  the  value  of  the 
property,  with  prophesies  as  to  the 
prospects  of  the  company,  held  no 
defense  to  an  action  for  the  price. 
Farrow  v.  Andrews,  69  Ala.  96,  a 
representation  by  a  seller  of  guano 
that  it  was  »  good  fertilizer,  held  no 
warranty.  Shiretzki  v.  ICessler 
(Ala.),  37  So.  422,  a  statement  that 
certain  whiskey  would  meet  the  wants 
of  the  buyer's  trade,  held  no  defense 
to  an  action  for  the  price.  Bain  v. 
Withey,  107  Ala.  223,  18  So.  217,  a 
statement  that  a  patented  article  was 
"  a  valuable  and  useful  improve- 
ment," held  a  mere  expression  of 
opinion,  and  no  defense  for  an  action 
for  the  price.  Baldwin  v.  Daniel,  69 
Ga.  782,  a  representation  that  a 
plow  would  "  sell  well  in  Mississippi," 
held  a  statement  of  opinion,  and  no 
defense   to   an   action  for   the  price. 
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not  60  necessarily.^     The  modem  and  better  view  is  ttat  suci  a 
statement  positively  made  in  such  a  way  as  to  form  part  of  the 


Navassa  Co.  r.  Commercial  Co.,  93 
Ga.  92,  18  6.  E.  1000,  a  sale  of 
specific  pile  of  guano,  "  estimated " 
to  contain  253i<,,  tons,  was  agreed 
iipon.  The  purchaser  was  held  bound 
to  take  the  entire  pile,  though  it  con- 
tained 702  7-10  tons.  Towell  v.  Gate- 
wood,  3  111.  22,  33  Am.  Dec.  437, 
statement  in  a  hill  of  sale  describiug 
tobacco  as  "  good  first  and  second 
rate  tobacco,"  held  a  statement  of 
opinion.  Barrie  v.  Jerome,  112  111. 
App.  329,  statements  by  a  seller  of 
Balzac's  works,  that  they  were  "  nice 
books,"  "  books  that  children  would 
love  to  read,"  were  statements  of 
opinion  merely,  and  no  defense  to  an 
action  for  the  price.  Jackson  r. 
Jlott,  76  Iowa,  263,  41  N.  W.  12,  a 
statement  of  the  age  of  a  horse  was 
held  erroneously  ruled  as  warranty  as 
matter  of  law.  The  question  should 
have  been  submitted  to  the  jury. 
Shambaugh  v.  Current,  111  Iowa,  121, 
82  N.  W.  497,  and  Burnett  !'.  Hens- 
ley,  118  Iowa,  .'57.5,  92  N.  W.  678,  a 
description  of  animals  as  "  thorough- 
bred," held  not  a  statement  of  fact. 
Gaar  v.  Halverson,  128  Iowa,  603,  105 
N.  W.  108,  statements  that  an  engine 
was  "  practically  as  good  as  new," 
and  was  of  sufficient  power  to  drive 
the  defendant's  machinery,  held  ex- 
pressions of  opinion,  and  no  defense 
to  an  action  for  the  price.  Bryant 
r.  Cvosliy,  40  !Mp.  0,  a  statement  that 
"  sheep  would  shear  from  three  to 
five  pounds  of  wool  per  head,  and 
that  the  buyer  could  pay  for  the 
sheep  by  the  wool  from  the  sheep  in 
tAvo  years,  and  have  wool  left,"  a 
statement  of  opinion.  Rice  v.  Cod- 
man,  1  Allen,  377,  bill  of  sale  of 
gunny  cloth  which  specified  the 
weight  as  "  per  foreign  invoice  "  was 
held  not  a  warranty  that  the  actual 


weight  corresponds  w-ith  the  invoice 
weight,  and  the  seller  was  not  liable 
in  damages.  Deming  v.  Darling,  148 
JIass.  504,  20  N.  E.  107,  2  L.  E.  A. 
473,  a  statement  that  a  bond  was 
"  an  Al  bond  "  was  held  a  matter  of 
opinion,  not  making  the  seUer  liable 
for  fraudulent  representations.  In 
Morley  i\  Consolidated  Mfg.  Co. 
(Mass.),  81  N.  E.  993,  the  plaintiff 
bought  a  second-hand  automobile  for 
about  one-half  the  price  of  a  new 
car.  He  used  it  several  months  when 
the  crank  shaft  broke  and  damaged 
the  engine  materially.  The  agent 
who  sold  the  machine  to  the  plaintiff 
said  at  the  time  of  the  sale  "  that 
the  machine  iad  been  used  as  a 
demonstrating  car,  and  had  been  run 
about  500  miles ;  that  it  was  in  first- 
class  condition  and  all  right."  The 
trial  court  ordered  a  Terdiet  for  the 
defendant,  which  was  upheld,  the 
court  saying:  "There  was  no  ex- 
press warranty,  all  that  Head  said  as 
to  the  value  and  nature  of  the 
machine  was  mere  sellers'  talk." 
Worth  V.  McConnell,  42  Mich.  473,  4 
N.  W.  198,  a,  statement  that  a 
threshing  machine  "  is  a  very  good 
machine  and  will  do  very  nice  work," 
held  not  a  warranty  and  no  defense 
to  an  action  for  the  price.  Linn  i . 
Gunn,  56  Mich.  447,  23  X.  W.  84, 
the  seller  of  a  stock  of  goods  repre- 
sented that  the  stock  equalled  in  cost 
an  amo^mt  .shown  by  an  inventory 
less  an  amount  shown  in  his  books  as 
received  from  sales.  The  seller  was 
held  not  liable.  His  statements  were 
made  in  good  faith  and  the  purchaser 
was  experienced.  Matlock  v.  Meyers, 
64  Mo.  531,  statement  in  regard  to 
a  mare  that  she  is  a  ■"  good  mare." 
held  not  a  warranty  of  soundness, 
and  not  to  malting  the  seller  liable 
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inducement  of  a  sale  is  necessarily  a  -warranty.*  .  Another  class 
of  cases  that  deserves  special  notice  is  that  relating  to  statements 
of  value.  Such  statements  are  generally  expressions  of  opinion. 
The  question  more  often  arises  in  attempts  to  hold  the  seller  for 
fraudulent   conduct  and  the  cases  are  referred  to  in  that  con- 


fer a  defect  in  her  eyes.  BartJett  v. 
Hoppock,  34  K.  Y.  118,  68  Am.  Dec. 
427,  a  statement  in  regard  to  cattle 
by  an  Ohio  drover  to  a  New  York 
city  stock  buyer  in  regard  to  hogs 
that  they  were  "  suitable  and  proper 
for  the  New  York  market "  was  held 
matter  of  opinion.  The  hogs  were 
open  to  inspection  and  the  court  said : 
"  The  purchaser  had  much  the  better 
opportunity  of  knowledge,  and  were 
it  otherwise  it  would  not  constitute 
a  warranty  in  law."  There  was, 
therefore,  no  defense  to  an  action  for 
the  price.  Stumpp  v.  Lynber,  84 
N.  Y.  Suppl.  912,  ix  statement  that 
roses  offered  for  sale  "  were  very  fine 
stock,''  held  not  a  warranty,  and  no 
defense  to  an  action  for  the  price. 
Cash  Register  Co.  v.  Townsend 
Grocery  Store,  137  N.  C.  652,  50  S.  E. 
306,  statements  that  a  cash  register 
"would  do  away  with  a  bookkeeper," 
"  that  the  books  could  be  kept  on  the 
machine,''  "  that  the  machine  could 
be  operated  by  a  person  of  ordinary 
intelligence,"  held  to  be  statements 
of  opinion,  and  no  defense  to  an  ac- 
tion for  the  price.  Osborne  v.  Mc- 
Coy, 107  N.  C.  726,  12  S.  E.  383,  a 
statement  by  the  seller  "ihat  a  horse 
was  sound  as  far  as  he  knew,"  hon- 
estly made,  held  no  warranty.  Wor- 
rell V.  Kinnear  Mfg.  Co.,  103  Va. 
719,  49  S.  E.  988,  a,  statement  that  a 
bid  was  as  low  as  work  in  question 
could  be  done  for,  and  that  there 
was  no  profit  at  tliat  price,  held  ex- 
pressions of  opinion,  which  did  not 
justify  rescission  by  the  purchaser. 
Baker  v.  Henderson,  24  Wis.  509,  a 


statement  that  "  trees  had  not  been 
injured  by  exposure  to  the  weather,'' 
held  no  warranty  and  no  defense  to 
an  action  for  the  price.  Elkins  v. 
Kenyon,  34  Wis.  93,  a  statement  of 
an  agricultural  machine  that  it  would 
work  "  in  all  kinds  of  hay,  grain, 
straw,  and  other  grass,"  held  no  war- 
ranty. See  also  Tabor  v.  Peters,  74 
Ala.  90,  49  Am.  Kep.  804;  Engle- 
hardt  v.  Clanton,  83  Ala.  330,  3  So. 
680;  Collins  v.  Tigner,  5  Del.  345,  60 
Atl.  978;  Roberts  i,'.  Applegate,  153 
111.  210,  38  N.  E.  676;  Lynch  v. 
Murphy,  171  Mass.  307,  50  N.  E. 
623 ;  Bates  County  Bank  v.  Anderson, 
85  Mo.  App.  351 ;  Anthony  v.  Potts, 
63  Mo.  App.  517;  Walsh  v.  Hall,  66 
N.  C.  233;  Oneal  v.  Weisman  (Tex. 
Civ.  App.),  88  S.  W.  290;  Tenney  v. 
Cowles,  67  Wis.  594,  31  N.  W.  221. 

=  See  Tyre  r.  Causey,  4  Har.  (Del.) 
425;  Hawkins  v.  Berry,  10  111.  36: 
House  V.  Fort,  4  Blaclcf.  293;  Bairi 
•v..  Matthews,  6  X)ana,  129;  Hazard  v. 
Irwin,  18  Pick.  95;  Whitney  r.  Sut- 
ton, 10  Wend.  411;  Erwin  v.  Max- 
well, 3  Murph.  241,  9  Am.  Dec.  602; 
Inge  V.  Bond,  3  Hawks,  101.  In  Penn- 
sylvania the  court  has  gone  still  fur- 
ther and  held  such  a  statement  no 
evidence  of  a  warranty.  See  supra, 
§  199. 

•Riddle  r.  Webb,  110  Ala.  599,  18 
So.  323;  Cummins  v.  Ennis,  4  Del. 
424,  56  Atl.  377;  Joy  v.  Bitzer,  77 
Iowa,  73,  41  N.  W.  575,  3  L.  R.  A. 
184;  McClintock  v.  Emick,  87  Ky. 
160,  7  S.  W.  903;  Hobart  v.  Young, 
63  Vt.  363,  21  Atl.  612,  12  L.  R.  A. 
693. 
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nection.®  A  statement  of  facts  upon  which  value  depends  is, 
however,  an  aifirmation  of  fact.  Therefore,  a  statement  of  the 
cost  of  property  or  of  offers  received  for  it  should  be  beyond  the 
line  allowed  for  seller's  puffing.'* 

§  204.  Liability  for  erroneous  statement  of  opinion. —  Even 
though  a  statement  is  of  such  a  character  that  it  would  be  re- 
garded merely  as  an  expression  of  opinion,  under  ordinary  cir- 
cumstances, there  may  be  cases  where  a  seller  is  subject  to  an  ex- 
traordinary duty.  Thus,  the  seller  may  expressly  warrant  the 
correctness  of  his  opinion.'^  So  where  statements  are  made  by  one 
occupying  the  position  of  a  fiduciary  or  an  expert,  expressions 
which  might  not  render  a  person  of  a  different  character  liable 
will  be  actionable.  This  is  well  settled  in  the  law  governing  ac- 
tions of  tort  for  deceit,*  and  there  seems  no  reason  to  doubt  that 
in  the  law  of  warranty  the  same  distinction  should  be  taken.  A 
third  class  of  cases  which  may  be  suggested  consists  of  cases  where 
the  seller's  expression  of  opinion  is  made  with  knowledge  of  its 
falsity.  But  whether  a  knowingly  false  statement  of  the  seller's 
opinion  may  ever  afford  ground  for  an  action  of  deceit,  because 
of  the  seller's  fraud,  on  the  ground  that  a  statement  by  the  seller 
of  what  he  believes  is  in  itself  a  statement  of  his  own  mental  at- 
titude,  which  he   should  have  no  right  fraudulently  to  misrep- 

"  See  infra,  §  628.  ranted  "  it  "  to  do  as  good  ■work  as 

"  See  infra,  §  628.     See  also  Phillips  any  other  separator  of  its  size  in  the 

r.   Crosby,  70  N".  J.   L.   785,   55  Atl.  United  States."     In  Hazelton  Boiler 

814,   stated,  siijira,  note  2;    Titus   v.  Co.  i.  Fargo  Gas  Co.,  4  X.  Dak.  365, 

Poole,   145  N.  Y.  414,  40  N.  E.   228;  61    X.   W.    151,   the   sellers   said  "we 

also  stated  in  note  2 ;  Oneal  r.  Weis-  guarantee  "    that    the    boiler,    which 

man   (Tex.  Civ.  App.),  88  S.  W.  290.  was   the    subject-matter   of   the  sale, 

'  Aultman  v.    Weber,   28   111.    App.  "  will  make  a  saving  of  at  least  20  per 

91,    the   seller    of    a   machine    "war-  cent,   in  fuel   as  compared  with  any 

ranted  "    that   it   would   do    as   good  other  horizontal  boiler."   This  was  held 

work    as    any    other    in    the    market.  an  actionable  warranty.     See  also  Mc- 

This  was   held  actionable.     Had  the  Cormick   Harvesting  Machine   Co.  v. 

buyer    merely   made    a   statement   to  Brower,  88  Iowa,  607,  55  X.  W.  537. 

this  efTect  in  the  course  of  the  nego-  See    also    Iroquois    Furnace    Co.   v. 

tiations,  it  may,  perhaps,  be  doubted  Wilkin    Mfg.    Co.,    181    111.    5S2,   54 

whether  the  court  would  have  reached  N.  E.  987. 

the    same    result.      So    in    Briggs    v.  '2    Cooley,    Torts     (3d    ed.),   925. 

Rumely  Co.,  96  Iowa,  202,  64  N.  W.  See  also  infra,  §  628. 
784,   the   seller  of  a  machine  "war- 
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resent,  knowledge  of  the  incorrectness  of  his  opinion  seems  to  im- 
pose no  liability  on  the  ground  of  warranty.^ 

§  205.  Description  of  the  goods. —  It  was  held  in  an  early 
English  case/**  where  the  seller  gave  the  following  receipt  "  received 
of  [the  buyer]  10  pounds  for  a  gray,  4yr.  old  colt,  warranted 
sound  in  every  respect,"  that  there  was  no  warranty  of  the  colt's 
age,  the  words  being  mere  description.  It  is  obvious  that  the 
seller's  promise  to  warrant  in  this  case  related  only  to  soundness, 
but  that  should  give  him  no  right  to  make  positive  untruthful  as- 
sertions in  regard  to  matters  not  included  in  the  promises,  the  de- 
cision seems,  therefore,  erroneous.-*^    If  the  statement  "warranted 


'  Deming  v.  Darling,  148  Mass.  504, 
20  N.  E.  107,  2  L.  R.  A.  743,  this 
was  an  action  for  fraudulently  in- 
ducing the  plaintiff  to  purchase 
a  bond  by  representing  that  it 
was  an  Al  bond,  and  that  the  mort- 
gaged railroad  was  good  security 
for  it.  Holmes,  J.,  in  delivering  the 
opinion  of  the  court  said :  "  The  lan- 
guage of  some  cases  certainly  seems 
to  suggest  that  bad  faith  might  make 
a  seller  liable  for  what  are  known 
as  seller's  statements,  apart  from  any 
other  conduct  by  which  the  buyer  is 
fraudulently  induced  to  forbear  in- 
quiries. Pike  V.  Fay,  101  Mass.  134. 
But  this  is  a  mistake.  It  is  settled 
that  the  law  does  not  exact  good 
faith  from  a  seller  in  those  vague 
commendations  of  his  wares  which 
manifestly  are  open  to  difference  of 
opinion,  which  do  not  imply  untrue 
assertions  concerning  matters  of 
direct  observation  (Teague  v.  Irwin, 
127  Mass.  217),  and  as  to  which  it 
always  has  been  "  understood,  the 
world  over,  that  such  statements  are 
to  be  distrusted."  Brown  v.  Castles, 
11  Cush.  348,  350;  Gordon  v.  Par- 
melee,  2  Allen,  212;  Parker  v.  Moul- 
ton,  114  Mass.  99,  19  Am.  Rep.  315; 
Poland  V.  Brownell,  131  Mass.  138, 
142,  41  Am.  Rep.  215 ;  Burns  v.  Lane, 
138  Mass.  350,  356.     Parker  v.  Moul- 


ton  also  shows  that  the  rule  is  not 
changed  by  the  mere  fact  that  the 
property  is  at  a  distance,  and  is  not 
seen  by  the  buyer.  Moreover,  in  this 
case,  market  prices  at  least  were 
easily  accessible  to  the  plaintiff."  It 
may  safely  be  assumed  that  the  court 
would  have  been  at  least  equally  clear 
that  the  language  complained  of  did 
not  amount  to  a  warranty.  In  Os- 
borne V.  McCoy,  107  N.  C.  726,  730, 
12  S.  E.  383,  the  court  said  of  a 
statement  of  opinion :  "  If  knowingly 
false,  it  might  have  been  cause  for 
an  action  of  deceit,  but  it  was  no 
warranty."  In  regard  to  the  liability 
of  the  maker  of  such  a  statement  for 
deceit  rather  than  warranty,  the  rea- 
soning upon  which  a  promise  made 
with  intent  not  to  keep  it  has  been 
held  fraudulent  may  be  considered. 
See  infra,  §  630. 

"Budd  V.  Fairmaner,  8  Bing.  48. 

''  To  the  same  effect  is  Richard- 
son V.  Brown,  1  Bing.  344.  These 
decisions  were  followed  in  Willard  v. 
Stevens,  24  N.  H.  271,  where  the 
memor'andum  wn  s  as  follows : 
"  Bought  one  red  horse,  six  years  old 
for  $125,  which  I  warrant  sound  and 
kind,"  and  in  Anthony  v.  Halstead, 
37  L.  T.  (N.  S.)  433.  See  infra. 
§  213. 
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sotmd  in  every  respect "  had  been  omitted,  the  decisions  presently 
to  be  referred  to  sufficiently  show  that  the  statement  of  age  or  any 
other  descriptive  statement  would  be  a  warranty.  The  addition 
of  the  warranty  of  soundness  was  undoubtedly  for  the  purpose  of 
giving  the  buyer  an  additional  right,  not  for  the  purpose  of  re- 
stricting the  seller's  liability,  and  should  not  affect  the  question.-'^ 
Occasionally  decisions  still  refer  to  "  matter  of  description,"  or 
"  descriptive  stattnients  "  as  if  those  terms  were  inconsistent  with 
a  warranty.-**  Xo  doiibt  there  is  a  distinction  between  matter 
of  description,  and  collateral  warranties  in  regard  to  the  question 
whether  the  promise  of  a  seller  is  an  integral  part  of  a  single  con- 
tract or  is  a  collateral  bargain,  if  that  question  is  important,  as  it 
is  held  to  be  in  some  States  in  determining  whether  a  promise  in  a 
contract  to  sell  is  a  warranty  which  survives  acceptaneeof  the  goods, 
a  question  hereafter  considered."  But  the  cases  here  criticised 
seem  to  hold  that  matter  of  description  imposes  no  obligation  what- 
ever on  the  seller.  The  law,  however,  is  now  convincingly  settled 
that  descriptive  statements  do  constitute  a  warranty,  whether  the  sel- 
ler makes  them  or  whether  the  buyer  in  ordering  goods  makes  them 
and  the  seller  furnishes  goods  in  response  to  such  order.^^  Doubt- 
less a  description  of  goods  by  the  seller  does  not  necessarily  imply 

"  See  infra,  §  213.  last  lot"  of  steel)  ;  Flint  v.  Lyon,  4 

"In    Shambaugh    v.    Current,    111  Gal.  17    ("  Haxall''  flour)  ;  Miller  f. 

Iowa,   121,  82  N.  W.  407,  a  deaerip-  Moore,   83   Ga.  GS4,   10  S.  E.  360,  6 

tion  of  cattle  in  a  written  contract  L.   E.   A.   374,  20  Am.  St.  Eep.  329 

as  "  thorougbbred "  was  held  not  to  ("No.     2      wliite      mixed     corn"); 

constitute  a  warra«ty  on  the  grounds  Americus    Grocery    Co.    v.    Brackett, 

that  the  word  was  merely  descriptive.  119   Ga.   489,   46   S.  E.  657    ("Texas 

The  case  was  followed  in  Burnett  v.  red  rust-proof  seed  oats")  ;  Hender- 

Hensley,    118    Iowa,    .575.    92    N.    W.  son    Elevator    Co.    v.    North   (Georgia 

678.     ,«oe  also  Carondelet  Iron  Works  Milling   Co.,    126   Ga.   279,   55   S.  E. 

r.  Moore,  78  111.   65;    Baird   v.  Mat-  50;   De  Loach  Mfg.  Co.  r.  Tutweiler 

thews,  6  Dana,  133;  Staiger  v.  Soht,  Coal  Co.,   2   Ga.  App.   493,  58   S.  E. 

116  N.  Y.  App.  Biv.  874,   102  N.  Y.  790   ("Standai-d  Alabama  No.  1  soft 

Suppl.   342;    affd.,   191   N.  Y.   527,  84  and     Alabama     foundry    No.     2    pig 

N.  E.  1120;  Brown  17.  Baird,  5  Okla.  irwn");    Foss    v.    Sabin,   84   111.   564 

133,  48  Pac.  ISO.  ("fat  cattle")  ;  Telluride  Power  Co. 

"  Infra,  §  489.  r.  Crane  Co.,  103  111.  App.  647 ;  Ault- 

"Josling    V.    Kiwgsford,    13    C.    B.  man-Xaylor  Co.  r.  Eidenour,  96  Iowa, 

(N.  R.)   447    ("oxalic  acid")  ;  Allan  638,  65  N.  W.  980  (order  for  "twelve 

V.  Lake,   18  Q.  B.  560    (turnip  seeds  dangee      horse-power");      Morse     *'• 

were   sold   as   "  Skiving's   Swedes")  ;  Moore,   83   Me.   473,  22   Atl.  362,  13 

Bagley  r.  Cleveland  Rolling  Mill  Co.,  L.   R.  A.   224,   23  Am.   St.  Eep.  733 

21   Fed.  Rep.  159    ("same  quality  as  ("good   clear   merchantable   ice,  not 
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that  tlie  description  is  literally  true,  and  if  a  reasonable  person 
would  not  draw  that  inference  from  the  description  there  can  he 
no  warranty  that  the  description  is  literally  true.  In  a  Massa- 
chusetts case/'^  the  sellers  manufactured  chains  known  in  the  mar- 
ket as  horn  chains.  The  buyer  bought  of  the  seller  '"  all  the  horn 
chains  they  manufactured."  The  chains  regularly  manufactuTed 
by  the  seller,  though  they  were  what  were  known  as  horn  chains  in 
the  market,  were  made  partly  of  horn  and  partly  of  hoof.  It  was 
held  that  there  was  no  warranty  that  the  chains  were  all  horn. 
The  court  put  as  an  illustration  the  ease  of  a  sale  of  "  gold 
■watches."  There  is  of  course  no  warranty  that  watches  sold  under 
that  designation  are  made  of  gold  in  every  part.  So  a  sale  of  a 
"  Xo.  -t  fire-proof  safe  "'  does  not  carry  with  it  a  warranty  that  the 
safe  is  in  fact  absolutely  fire-proof.^"  These  cases  are  not,  how- 
ever, opposed  to  the  rule  suggested  in  this  section.    In  each  of  the 


less  than  twelve  inches  in  thiek- 
"ness  " )  ;  Osgood  v.  Lewis,  2  H.  c&  Gr. 
495,  18  Am.  Dec.  317  ("winter 
pressed  sperm,  oil")  ;  Edgar  r. 
Breck,  172  Mass.  581,  52  N.  E.  1083 
(bulbs  of  a  named  variety)  :  Gould 
r.  Stein,  U9  Mass.  570,  22  N.  E.  47, 
5  L.  E.  A.  ai3,  14  Am.  St.  Rep.  455 
("'second-class  ceara  rubber")  ;  Hen- 
shaw  v.  Bobbins,  9  Mete.  83,  43  Am. 
Dee.  307  ("blue  vitri-ol");  Wolcott 
r.  Mount,  36  X.  J.  L.  262,  13  Am. 
Eep.  438,  38  N.  J.  L.  496,  20  Am., 
Bep.  425  ( "  strap-leaf,  red-top  t-amip 
seed");  Hawkins  i.  Pemberton,  51 
y.  Y.  198,  10  Am.  Rep.  595  ("paris 
green")  ;  White  v.  Miller,  71  N.  Y. 
118,  27  Am.  Rep.  13  ("large  Bristol' 
cabbage  seed  " )  ;  Depew  r.  Peck  Hard'- 
ware  Co..  121  X.  Y.  App.  Div.  28; 
105  y.  Y.  Suppl.  390  (seed)  ;  Abel 
r.  Murphy,  43  X.  Y.  Misc.  Rep.  648,  88 
N.  Y.  Suppl.  256  ("grape  fruit"); 
Lewis  V.  Eountree;  7*  N.  C.  323^ 
("strained  rosin");  Northwestern 
Cordage  Co.  v.  Rice,.  5  X.  Dak.  432, 
67  X.  W.  298,  57  Ami  St.  Rep.  563 
("pure  manilla  twine");  Morse  v. 
Tnion  Stock  Yards,  21  Or.  289,  28' 
Pac.  2,  14  L.  K.  A.  157    ("beef  cat- 


tle"); Hoffman  v.  Dixon,  105  Wis. 
315,  81  X.  W.  491,  76  Am.  St.  Rep. 
916  ("ra-pe  seed").  See  also  Tinken 
Carriage  Co.  c.  Smith,-  123  Iowa,  554, 
99  X.  W.  183;  Hastings  v.  Levering, 
2  Pick.  214,  13  Am.  Dec.  420 ;-  Hogius 
r.  Plympton',  11  PicK  97;  Van  Wyck 
V.  Allen,.  69  X.  Y.  61,  25  Am.  Rep. 
136;  Jones  i.  George,  61  Te.x.  345,  48 
Am.  Rep.  280;  Drew  r.  EdniundS,  60 
Vt.  401,  15  Atl.  lOO',  6  Am.  St.  Rep. 
122.  Alsomfrd,  §§223-225.  In  Penn^ 
sylvania,  however,  in  conformity  with 
the  narrow  limits  imposed  by  the  law 
of  that  State  on  warranty,  it  is  held 
that  it  is  only  in  executory  contracts 
to  sell  that  the  description  of  the 
goods  imports  a  promise  on  the  part 
of  the  seller:  '  Selser  r.  Roberts,  105 
Pa.  St.  242;  Ryan  c.  Ulmer,  108  Pa. 
St.  332,  137  Pa.  St.  310,  5«  Am.  Rep. 
210;  Fogel  r.  Brubaker,  122  Pa.  St. 
7,  15  Atl.  692.  See  further,  supra, 
§  199. 

"Swett  i:.  Shumway,  102  Mass. 
386. 

"  Diebold  Safe  Co.  v.  Huston,  55 
Kans.  104,  39  Pac.  1035,  28  L.  R,  A,. 
53.  ; 

/ 
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cases  just  put  there  was  a  warranty.  The  question  simply  related 
to  the  construction  of  it.  What  is  the  proper  meaning  of  "  horn 
chain,"  "gold  watch,"  "  ii  re-proof  safe?"  The  seller  warrants 
anything  he  sells  by  such  a  description  to  be  the  sort  of  thing  that 
a  reasonable  person,  having  knowledge  of  any  customs  of  trade 
bearing  upon  the  matter  which  would  be  binding  upon  him,  would 
be  justified  in  calling  by  that  name.^^  And  where  the  bargain  re- 
lates to  specific  goods,  which  are  known  to  the  buyer,  words  which 
can  only  properly  be  understood  as  identifying  the  goods,  not  as 
stating  directly  or  indirectly  some  fact  about  them  as  an  induce- 
ment to  the  purchase,  there  is  no  warranty.'*  The  reason  for  this 
is  not  because  the  words  are  descriptive,  but  because  the  buyer 
does  not  rely  on  the  description  as  a  basis  for  his  purchase. 

§  206.  Reliance  of  the  buyer. — As  it  is  essential  to  maintain 
the  action  of  deceit  that  the  plaintiff  should  have  relied,  to  his  in- 
jury, on  the  false  statements  complained  of,  and  as  it  is  necessary 
in  assumpsit  that  the  plaintiff  should  have  done  some  act  in  re- 
liance upon  the  offer,  so  it  was  an  early  requirement  of  the  law  of 
warranty  that  the  buyer  should  have  relied  on  the  warranty.  The 
cases  in  which  the  principle  was  first  brought  out  relate  to  state- 
ments in  regard  to  goods  which  were  obviously  defective,  espe- 
cially horses  with  defective  eyes.  In  an  early  case,  Brian,  C.  J., 
said :  "  If  a  man  sells  me  a  horse  and  warrants  that  he  has  two 
eyes,  if  he  has  not,  I  shall  not  have  an  action  of  deceit,  as  I  could 
know  this  at  the  beginning."  ^^  This  was  repeated  in  later  cases 
and  the  point  of  the  remark  was  brought  out  by  a  later  discrimi- 
nation, "  and  the  distinction  is  taken  where  I  sell  a  horse  that  has 
no  eye,  there  no  action  lies ;  otherwise  where  he  has  a  counterfeit, 
false,  and  bright  eye."  ^'  It  is  evident,  however,  that  a  buyer 
might  rely  on  a  sell-er's  statement  and  be  deceived  even  though  he 
could  have  found  out  the  truth  by  careful  inspection  and  this  was 
recognized  before  long.^^    There  is  danger  of  giving  greater  effect 

'*  See  also  Rollins  v.  Northern  Land  ''  Southerne    v.    Howe,    2   Rolle,  5. 

Co.,          Wis.         ,  114  N.  W.  819.  See  also  Y.  B.,  13  Henry  IV,  1,  4. 

"St.     Anthony     Elevator     Co.     v.  =^Butterfield  v.  Burroughs,  1  Salk. 

Princeton   Mill    Co.,    104   Minn.    401,  211.     This  was  an  action  for  breach 

116  N.  W.  9.35.     And  see  cases  cited  of  warranty  of  a  horse  which  lacked 

in  note  13.  an  eye.    After  verdict  for  the  plaintiff 

"  Y.  B.,  11  Ed.  IV,  6,  10.  it  was  objected  in  arrest  of  judgment 
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to  the  requirement  of  reliance  than  it  is  entitled  to.  It  is,  of 
course,  true  that  the  warranty  need  not  be  the  sole  inducement 
to  the  buyer  to  purchase  the  goods.^*  And  as  in  assumpsit,  as  a 
general  rule  no  evidence  of  reliance  by  the  buyer  is  necessary 
other  than  that  the  seller's  statements  were  of  a  kind  which 
naturally  would  induce  the  buyer  to  purchase  the  goods  and  that 
he  did  purchase  the  goods.^*  The  difficulties  which  arise  in  re- 
gard to  questions  of  reliance  relate  to  several  special  cases  which 
may  be  classified  under  four  headings,  as  follows:  1,  Obvious 
or  known  defects;  2,  inspection;  3,  statements  made  previously 
to  the  bargain;  4,  statements  made  subsequent  to  the  bargain. 
§  207.  Obvious  or  known  defects. —  The  rule  in  regard  to 
obvious  defects  is  not  always  clearly  stated,  and  two  conceptions 
exist  which  are  not  always  kept  separate.  In  the  first  place  a 
warranty  in  general  terms  is  held  not  to  cover  defects  which  the 
buyer  must  have  observed.^^    This  is  a  rule  of  a  construction,  and 


that  "  the  -want  of  an  eye  is  a  visible 
thing,  whereas  the  warranty  extends 
only  to  secret  infirmities,  but  to  this 
it  was  answered  and  resolved  by  the 
court  that  this  might  be  so,  and  was 
intended  to  be  so  since  the  jVry  has 
found  that  the  defendant  did  war- 
rant." Eoscorla  v.  Thomas,  3  Q.  B. 
234;  3  Bl.  Comm.  165. 

"'  Mitchell  c.  Pinckney,  126  Iowa, 
696,  698,  104  N.  W.  286;  Chicago 
Telephone  Supply  Co.  r.  Marne,  134 
Iowa,  252,  111  N.  W.  935.  And  see 
cases  on  warranty,  passim. 

"Shordan  v.  Kyler,  87  Ind.  38; 
Mitchell  V.  Pinckney,  126  Iowa,  696, 
699,  104  N.  W.  286 ;  J.  I.  Case  Co.  v. 
McKinnon,  82  Minn.  75,  84  N.  W. 
646. 

^Thompson  v.  Harvey,  86  Ala.  519, 
5  So.  825;  Huston  v.  Plato,  3  Colo. 
402;  Marshall  v.  Drawhorn,  27  Ga. 
275;  Eagsdale  v.  Shipp,  108  Ga.  817, 
34  S.  E.  167;  O.  H.  Jewell  Filter  Co. 
V.  Kirk,  102  111.  App.  246;  affd.,  200 
111.  382;  Connersville  v.  Wadleigh,  7 
Blackf.  102,  41  Am.  Dec.  214; 
Dean  v.  Morey,  33  Iowa,  120;   Storss 


V.  Emerson,  72  Iowa,  390,  34  N.  W. 
176;  Scott  v.  Geiser  Mfg.  Co.,  70 
Kans.  498,  80  Pac.  955 ;  Richardson 
V.  Johnson,  1  La.  Ann.  389 ;  Brown 
V.  Bigelow,  10  Allen,  242;  McCormick 
V.  Kelly,  28  Minn.  135,  9  N.  W.  675; 
Hansen  v.  Gaar,  63  Minn.  94,  65 
N.  W.  254;  Branson  r.  Turner,  77 
Mo.  489;  Doyle  v.  Parish,  110  Mo. 
App.  470,  85  S.  W.  646;  Hanson  v. 
Edgerly,  29  N.  H.  343;  Leavitt  v. 
Fletcher,  60  N.  H.  182;  Schuyler  v. 
Russ,  2  Caines,  202 ;  Jennings  v.  Che- 
nango County  Ins.  Co.,  2  Denio,  75 
Day  r.  Pool,  52  N.  Y.  416,  11  Am. 
Rep.  719;  Parks  v.  Morris  Ax  &  Tool 
Co.,  54  N.  Y.  586 ;  Bennett  v.  Buchan, 
76  N.  Y.  386 ;  Van  Schoick  v.  Niagara 
Ins.  Co.,  68  N.  Y.  434;  Studer  v. 
Bleistein,  115  N.  Y.  316,  22  N.  E. 
243,  5  L.  R.  A.  702;  Mulvany  v. 
Rosenberger,  18  Pa.  St.  203;  Fisher 
V.  Pollard,  2  Head,  314,  75  Am.  Dec. 
740;  Long  v.  Hicks,  2  Humph.  305; 
Williams  v.  Ingram,  21  Tex.  300;  Mc- 
Afee V.  Meadows,  32  Tex.  Civ.  App. 
105,  75  S.  W.  813;  Hill  v.  North,  34 
Vt.  604. 
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is  based  on  an  endeavor  by  tbe  court  to  give  efEect  to  the  intention 
of  the  parties.  If  the  seller  of  a  horse  which  is  obviously  blind, 
and  which  both  parties  know  to  be  blind,  says  he  is  sound,  the 
meaning  of  sound  as  used  in  that  connection  must  be  sound  except 
as  to  his  eyes.  The  same  rule  is  applicable  to  a  defect  which  is 
not  obvious,  but  of  which  the  seller  tells  the  buyer,^°  or  of  which 
the  buyer  knows."'  Doubtless  the  early  authorities^^  go  beyond 
this  and  justify  the  conclusion  tliat  even  if  the  seller  said  "  I  war- 
rant his  eyes  are  all  right,"  the  buyer  could  not  recover.  It  ma}' 
be  supposed  in  such  a  case,  either  that  the  buyer  did  actually  ob- 
serve the  defect  or  that  he  did  not.  In  so  far  as  the  supposition 
is  that  the  buyer  actually  observed  the  defect  the  question  may 
seem  academic,  but  it  is  not  altogether  so;  for  though  the  defect 
may  be  observed,  the  nature  or  extent,  or  consequence  of  it,  may 
not  be.  There  seems  no  reason  if  the  seller  contracts  in  regard  to 
an  obvious  defect  or  if  he  makes  representations  vipon  which  the 
buyer  in  fact  relies,  why  the  seller  should  escape  liability.  It 
can  hardly  lie  in  his  mouth  to  say  that  though  he  was  making 
false  representations  or  promises  to  induce  the  buyer  to  make  the 
bargain,  and  the  buyer  was  thereby  induced,  he  should  not  have 
been.  Certainly  there  is  a  growing  tendency  in  the  law  not  to 
allow  that  sort  of  arg-ument.^^  A  well  recognized  limitation  on  any 
doctrine  freeing  the  seller  from  liability  for  statements  or  promises 
in  regard  to  obvious  defects  is  that  if  the  seller  successfully  uses 

"'Knoepker  v.  .Vhman,  99  Mo.  App.  open  and  visible,  it  the  intention  to 

TO,  7-2  S.  W.  483.  do   so  is   clearly  manifested,"  is  the 

"Harwood   r.  Breese,  73  Xeb.  521,  language   of   the    Supreme   Court  of 

103  X.  W.  55.  Minnesota   in  the  case  of  Fitzgerald 

='  See  s'ipra,  §  206.  r.   Evans,    49   Minn.   541,   52  N.  W. 

"  In  Norrls  r.  Parker,  15  Tex.  Civ.  143.  In  Watson  r.  Roode,  30  Xeb. 
App.  117,  38  R.  W.  259,  the  court  2(14,  46  X.  W.  491,  it  is  said:  "The 
said:  "There  seems  to  be  no  good  seller  may  bind  himself  against  pat- 
reason  why  a  warranty  may  not  cover  ent  defects,  if  the  warranty  is  so 
obvious  defects  as  well  as  others,  if  worded.''  Henderson  i\  Railroad  Co., 
the  vendor  is  willing  to  give  it,  and  17  Tex.  560,  67  Am.  Dec.  675;  Hohart 
the  buyer  is  willing  to  buy  defective  r.  Young,  63  A^t.  363,  21  Atl.  612, 
property  on  the  assurance  of  the  war-  12  L.  R.  A.  693 ;  Powell  r.  Chittick, 
ranty.  If  he  relies  on  his  own  judg-  89  Iowa,  513,  56  X.  W.  652;  Wil- 
ment  alone,  he  does  not  rely  on  his  liams  v.  Ingram,  21  Tex.  300.  See 
warranty."  "  A  special  warranty  on  also  Branson  v.  Turner,  77  Mo.  489, 
the  sale  of  a  horse  may  be  made  to  stated  supra,  §  204,  note;  June  V. 
cover  blemishes  or  defects  which  are  Falkinburg,  89  Mo.  App.  563. 
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art  to  conceal  tiie  defects,  tlie  seller  is  liable.^"  That  tiie  bnyer 
may  be  protected  from  the  consequences  of  knowTi  defects  by  a 
wan-anty  is  well  settled.^^ 

§  208.  liBspectioitt. —  Inspection  may  conceivably  have  a  three- 
fold importance  in  this  connection.  In  the  first  place,  if  the  de- 
fect was  one  which  could  be  discovered  by  inspection  and  the 
buyer  inspected  the  goods,  it  may  be  urged  that  the  parties  did 
not  intend  that  the  language  used  should  cover  this  defect.  This 
reasoning  is  analogous  to  that  adopted  in  regard  to  obvioua  defects. 
An  obvious  defect,  however,  means  a  defect  that  is  apparent  upon 
casual  inspection  and  does  not  need  careful  or  expert  examination 
for  its  discovery.  If  the  defect  required  examination  of  the  latter 
sort,  it  is  still  more  plain  than  in  the  cases  of  obvious  defects  that 
a  seller  who  clearly  promises  or  affirms  that  the  goods  are  i  free 
from  the  defect  which  in  fact  vitiates  them  will  be  liable.  A 
second  aspect  in  which  inspection  or  rather  the  right  to  in- 
spect may  have  a  bearing  on  the  seller's  liability  arises  where  the 
buyer  has  full  power  and  opportunity  to  inspect,  and  inspection, 
if  made,  would  have  disclosed  the  defective  character  of  the  goods. 


™Kenner  u.  Harding,  85  HI.  264, 
268.  28  Am.  Eep.  61.5,  citing  Chadsey 
V.  Greene,  24  Conn.  562 ;  Robertson 
r.  Clarkson,  9  B.  Mon.  506;  Gant  v. 
Shelton,  3  B.  Man.  420;  Irving  v. 
Thomas,  18  Me.  418.  To  the  same 
effect  are  Armstrong  i\  Bufford,  51 
Ala.  410;  Koseman  v.  Canovan,  43 
Cal.  110;  Perdue  v.  Harwell,  80  Ga. 
150,  4  S.  E.  877;  Brown  v.  Weldon, 
99  Mo.  564,  1.3  S.  W.  342;  Biggs  v. 
Perkins,  75  N.  C.  397. 

"  Thompson  v.  Harvey,  86  Ala.  519, 
5  So.  825;  Fitzgerald  v.  Evans,  49 
Minn.  541,  52  IST.  W.  143;  Branson 
V.  Turner,  77  Mo.  489;  Samuels  v. 
Guin's  Estate,  49  Mo.  App.  8 ;  Watson 
V.  Roode,  30  Neb.  264,  46  N.  W.  491, 
43  Neb.  348,  61  N.  W.  625;  Pinney 
17.  Andrus,  41  Vt.  631.  In  all  these 
cases  u,  defect  in  an  animal  which 
was  the  subject  of  the  sale  was  ob- 
served by  the  buyer  and  to  induce 
the  sale  the  seller  warranted  or  repre- 

18 


sented  the  disease  to  he  less  serious 
than  it  in  fact  proved.  The  seller 
was,  therefore,  held  liable.  Walker, 
Evans  &  Cogswell  Co.  v.  Ayer, 
S.  C.  ,  61  S.  K  557,  is  a  similar 
case  in  regard  to  a  typesetting 
machine.  Compare  with  these  cases 
Ragsdale  r.  Shipp,  108  Ga.  817,  34 
S.  E.  167.  Tliere  the  buyer  exam- 
iTiing  an  animal  offered  for  sale,  and 
finding  its  throat  swollen,  asked  the 
seller  what  was  tlie  matter  with  it? 
The  seller  replied  that  it  had  shipping 
cold  and  would  be  all  right  in  a  few 
days.  There  was  nothing  to  show 
that  the  buyer  did  not  have  as  full 
knowledge  of  the  nature  of  the  dis- 
order as  the  seller.  It  was  held  to  be 
merely  an  expression  of  opinion.  The 
court  does  not  decide,  however;  that 
if  the  other  requisites  of  a  warranty 
had  existed,  the  fact  that  the  defect 
was  patent  would  ItavE  prevented  the 
seller  from  being  liable. 
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but  the  buyer  fails  ito  make  the  inspection.  "Whatever  may  be  the 
law  in  regard  to  implied  warranty^^  in  the  case  of  express  war- 
ranty it  is  no  defense  that  the  buyer,  had  he  inspected,  might  have 
found  out  the  falsity  of  the  seller's  statements.  The  buyer  is 
justified  in  taking  the  seller  at  his  word,  and  in  relying  upon  the 
seller's  statements  rather  than  upon  his  own  examination.'*^  A 
third  possible  importance  of  inspection  by  the  buyer  is  as  ex- 
cluding reliance  by  the  buyer  on  any  statement  of  the  seller  in 
regard  to  the  goods.  It  was  held  in  a  recent  decision  in  Xew  York 
that  such  was  the  effect  of  inspection.^*  Such  a  decision,  how 
ever,   misinterprets   the  requirement   of   reliance.      There   is  no 


'^  See  inp-a,  §  234.  Courts  some- 
times fail  to  observe  distinction 
between  express  and  implied  war- 
ranty in  this  respect.  See  e.  g., 
Egbert  v.  Hanford  Produce  Co.,  92 
N.  Y.  App.  Div.  252,  86  N.  Y.  Suppl. 
1118. 

^'  Thompson  r.  Bertrand,  23  Ark. 
730.  The  seller  of'  a  slave  gave  a 
warranty  of  soundness.  The  buyer 
might  have  discovered  the  unsound- 
ness of  the  slave's  feet  and  knee  by 
examination.  The  seller  was  held 
liable  upon  the  ^^arranty.  Leitch  v. 
CTillette-Herzog  Mfg.  Co.,  64  Jlinn. 
434,  67  N.  W.  352.  The  seller  of  500 
iron  bedsteads  stated  that  if  the  parts 
of  one  of  the  beds  went  together  prop- 
erly the  parts  of  all  would  do  so. 
The  buyer  having  found  that  one 
could  be  put  together  properly  made 
no  further  inspection.  It  was  held 
that  the  plaintiff  was  entitled  to  re- 
cover, though  had  he  set  up  more  of 
the  bedsteads  he  would  have  discov- 
ered that  the  parts  would  not  go  to- 
gether properly.  See  also  Jones  v. 
Just,  L.  R.  3  Q.  B.  197,  204;  First 
Bank  r.  GrindstafF,  45  Ind.  158 ; 
Meickley  !;.  Parsons,  66  Iowa,  63,  23 
N.  W.  265,  55  Am.  Rep.  261;  Cook 
r.  Gray,  2  Bush,  121 ;  Gould  v.  Stein, 
149  Mass.  570,  577,  22  N.  E.  47,  5 
L.  R.  A.  213,  14  Am.  St.  Rep.  455; 


Woods  1-.  Thompson,  114  Mo.  App. 
38;  Drew  v.  Edmunds,  60  Vt.  401,  15 
Atl.  100,  6  Am.  St.  Rep.  122;  Barnum 
Wire  Works  v.  Seley,  34  Tex.  Civ. 
App.  47,  77  S.  W.  827 ;  Tacoma  Coal 
Co.  r.  Bradley,  2  Wash.  600,  27  Pac. 
454,  26  Am.  St.  Rep.  890. 

"  Crocker-Wheeler  Electric  Co.  i". 
Johns-Pratt  Co.,  29  N.  Y.  App.  Div. 
300;  affd.,  Avithout  opinion,  164  X.  Y. 
593,  58  X.  E.  1086.  The  seller  of 
material  called  "  vulcabeston  "  repre- 
sented that  it  was  made  of  the  best 
para  rubber  and  selected  asbestos, 
and  that  it  was  practicallj'  a  perfect 
in.sulating  material.  Specimens  were 
furnished  the  buyer  who  experimented 
with  them.  The  court  said,  as  to  the 
seller's  statements:  "They  were  not 
relied  upon  by  the  plaintiff  or  its 
predecessor;  for,  before  making  any 
contract,  the  officers  of  the  plaintiff 
or  its  predecessor  satisfied  themselves, 
by  their  own  investigation  or  experi- 
ment, that  the  representations  made 
respecting  the  material  and  its  suffi- 
ciency for  their  purposes  were  true. 
It  is  elementary  that,  in  order  to 
entitle  the  plaintiff  to  maintain  an 
action  for  breach  of  an  express  war- 
ranty, it  must  be  established  that  the 
warranty  was  relied  on.  Such  was 
not  the  case  here," 
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reason  in  the  nature  of  things  why  a  buyer  should  not  rely  both 
on  the  seller's  statements  and  on  his  own  judgment.  Observa- 
tion shows  that  s^iers->-Constantiy  do  tins,  and  accordingly  "ft  Is" 
generally  and  rightly  held  that  inspection  by  the  buyer  does  not 
excuse  'the  seller  from  liability  for  words  which  amount  to  an 
express  warranty.^^ 

§  209.  Statements  previous  to  the  bargain;  English  decisions. — 
If  a  warranty  be  conceived  of  exclusively  as  an  express  con- 
tract, it  is  obvious  that  an  offer  of  the  warrantor  accepted  by  the 
buyer  is  essential.  If  a  statement  made  by  the  seller  precedes  the 
sale  by  a  long  period  and  especially  if  the  statement  was  not  made 
as  part  of  the  negotiatioms  culminating  in  the  sale,  it  will  be  diffi- 
cult to  find  such  an  oifer  and  acceptance.  On  the  other  hand,  it  is 
apparent  that  the  buyer  naay  be  as  completely  deceived  by  state- 
ments prior  to  the  ultimate  negotiations  as  by  statements  made  at 
the  time  of  the  bargain.  If  the  view  is  sound  that  has  been  pre- 
viously expressed,  that  the  law  imposes  upon  the  seller  the  obliga- 
tion of  a  warrantor,  not  simply  when  he  agrees  to  assume  it,  but 
also  when  he  induces  the  buyer  to  enter  into  the  bargain  by  posi- 
tive statements  in  regard  to  the  goods,  the  buyer  may  well  be 
protected.  The  original  basis  of  warranty,  as  has  been  seen,  a 
basis  which  still  cannot  be  safely  lost  sight  of,  is  the  deception  of 
the  buyer  because  of  his  natural  and,  therefore,  justifiable  reliance 
on  the  seller's  statements.  This  should  furnish  the  test  by  which 
the  seller's  liability  for  p»ast  statements  should  be  governed. 
There  seems  no  reason  to  distinguish  a  case  where  the  seller  makes 
a  statement  in  regard  to  goods  at  the  time  of  the  sale,  a  little 
while  before  that  time,  or  a  long  time  before,  if  the  statement  was 
originally  made  with  reference  to  a  possible  sale,  or  was  expressly 
or  impliedly  adopted  as  the  basis  for  subsequent  negotiations. 
Affirmation  may  induce  the  sale  as  fully  when  the  buyer 
buys  after  considerable  further  negotiation,  as  when  he  buys 
immediately.     The  question  has  vexed  the  English  courts  during 

==  Miller   v.  Moore,  83   Ga.   684,   10  Am.  St.  Rep.  455;  Smith  u.  Hale,  158 

S.  E.  360,  6  L.  E.  A.  374,  20  Am.  St.  Mass.  178,  33  N.  E.  493,  35  Am.  St. 

Eep.   329;    South  Bend   Co.  v.   Cald-  Rep.    485;    Keely    v.    Turbeville,    11 

■well,  21   Ky.  L.  Eep.   1084,  1363,  55  Lea,    339:    Woods   v.   Thompson,   114 

S.  W.  208 ;  Gould  v.  Stein,  149  Mass.  Mo.  App.  38. 
570,  22  N.  E.  47,  5  L.  E.  A.  213,  14 
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the  last  centary,  and  it  was  held  in  two  or  three  eases  which 
are  still  cited  that  the  affirmation  must  have  been  made  at  the 
time  of  the  sale  in  order  to  constitute  a  warranty.^"  It  is  believed, 
however,  that  these  decisions  are  inconsistent  with  later  English 
eases. ^' 


"'  It  should  be  premised  that  in 
Lrsnoy  v.  Seltay,  Ld.  Eaym.  1118, 
1120,  Lord  Holt  had  said:  "If, 
upon  Li  treaty  about  buying  certain 
goods,  the  seller  warrants  them,  the 
Iniyer  takes  time  for  a  few  days  and 
then  gives  the  seller  his  price,  though 
the  waj-ranty  was  before  the  sale,j'et 
this  will  be  well,  because  the  war- 
rantT.'  was  the  ground  of  the  treaty; 
and  this  is  i(Xirranti.::ando  vendidit." 
Camac  v.  Warriner,  [1845]  1  C.  B. 
3.1C.  In  this  case  the  material  had 
been  bought  called  oropholithe.  In 
September  the  buyer's  agent  had  a, 
conversation  with  tlie  seller's  agent 
aliovit  roofing  certain  buildings  with 
this  patent  article.  On  this  occasion 
the  seller's  agenit  gave  the  buyer's 
agent  a  prospectus  which  described 
the  material  as  fit  for  external  roof- 
in<rs.  There  had  been  a,  previous  sale 
of  tlie  material  to  the  buyer  which 
had  hfrn  described  as  "  flooring  "  and 
had  been  so  applied.  In  April  and 
.Tuly  following  this  conversation  be- 
tween the  agents  the  seller  bought 
material  and  put  it  on  his  roof.  It 
was  held  that  there  was  no  warranty 
that  it  was  fit  for  the  purpose.  The 
court  said :  "  Tlie  contract  for  the 
goods  in  question  is  not  shown  to 
have  been  made  with  any  reference 
whatever  to  the  treaty  for  roofing 
which  took  place  in  September,  or  to 
the  prospectus  which  had  been  de- 
livered." Hopkins  t;.  Tanqueray,  15 
C.  B,  130.  The  plaintifif  bought  a 
horse  a.t  auction  which  belonged  to 
the  defendant.  On  the  day  before  th« 
sale  the  defendant  came  up  while  the 
plaintiff  was  examining  the  horse  at 
the  sales  stable  and  said:    "You  have 


nothing  to  look  over,  I  assure  you  he 
is  perfectly  sound  in  every  respect." 
The  plaintiff  replied:  "  If  you  say  so, 
I  am  satisfied,"  and  made  no  furtlier 
examination.  The  seller's  representa- 
tion was  made  in  good  faith.  All 
the  judges  held  that  this  represerata- 
tion  was  no  part  of  the  contract 
which  was  made  by  the  buyer  when 
he  bid  for  the  horse;  that  it  was  but 
a  statement  of  the  seller's  opinion. 
Stucley  r.  Baily,  1  H.  &  C.  405. 
Parties  here  were  treating  in  regard 
to  a  yacht.  The  buyer's  agent  told 
the  seller's  agent  that  he  must  have 
the  masts  overhauled  or  examined  by 
a  shipwright.  The  defendant's  agent 
subsequently  wrote:  "I  have  had  a 
good  overhaul  at  the  masts  and  find 
they  are  all  as  sound  as  ever."  There 
was  further  correspondence  and  in  a 
subsequent  letter  the  defendant  said: 
"  Her  masts  have  been  examined  and 
found  as  sound  as  when  put  in. 
After  still  further  correspondence  the 
plaintiff  bought  the  vessel.  It  was 
held  that  even  assuming  the  state- 
ment in  -the  letter  was  some  evidence 
of  a  warranty  of  soundness,  it  was 
competent  for  the  seller  to  prove 
by  what  passed  between  the  parties 
both  before  and  after  the  letters  were 
written  that  no  warranty  was  in- 
tended, and  the  court  intimate  that 
aside  from  such  evidence  the  repre- 
sentation in  the  letters  did  not 
amount  to  a  warranty. 

^'Percival  r.  Oldacre,  18  C.  B. 
(X.  S.)  398.  The  seller  in  this  case 
meeting  the  buyer  at  Tattersall's  and 
being  informed  by  the  latter  that  he 
had  been  looking  at  the  seller's  horse, 
said:     "He  is  a  good  harness  horae. 
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§  210.  Statements  pievions  to  the  bargain;  American  detrisions. — 

Tlie  best  American  anthorities  agree  witli  tke  views  expressed  in 
tbe  preceding  section,  in  not  regarding  it  as  essential  that  state- 
ments should  be  made  at  the  time  of  the  sale  in  order  that  they 
should  be  warranties.^®     But  decisions  may  be  found,  especially 


He  belonged  to  Baron  Rothschild, 
who  sold  him  because  he  could  not 
match  him."  The  buyer  thereafter 
tried  the  horse  and  ultimately  bought 
him.  No  fraud  was  imputed  to  the 
seller  but  the  animal  turned  out  to 
be  a  kicker.  The  court  held  that 
there  was  evidence  to  go  to  the  jury 
and  that  they  were  justified  in  find- 
ing for  the  plaintiff;  that  the  rep- 
resentation made  by  the  defendant 
at  Tattersall's  was  part  of  the  con- 
tract. Cowdy  r.  Thomas,  36  L.  T. 
(N.  S.)  22.  The  buyer  wrote  to  the 
seller  in  regard  to  a  second-hand 
locomotive.  The  buyer  inquired  "the 
age  of  the  locomotive,  the  name  of 
the  maker,  and  the  material  of  the 
firebox  and  tubes.  The  seller  replied, 
giving  the  maker's  name,  the  age  of 
the  locomotive,  and  stated  that  the 
fireoox  and  tubes  were  copper.  An 
inspection  was  arranged  for  and 
made  by  the  buyer,  who  thereafter 
bought  the  engine.  It  turned  out 
that  most  of  the  boiler  tubes  were 
iron.  A  verdict  was  found  for  the 
plaintiff  and  the  Exchequer  Division 
held  rightly.  Kelly,  C.  B.,  said: 
"  When  to  a  plain  and  direct  ques- 
tion the  answer  given  is  equally  plain 
and  direct,  and  perfectly  imqualified, 
as  it  was  in  the  present  instance,  it 
is  impossible,  in  my  opinion,  to  treat 
such  an  answer  as  amounting  to  less 
than  a  warranty."  In  De  Lassalle  r. 
Guildford,  [1901]  2  K.  B.  215,  the 
plaintiff  and  the  defendant  nego- 
tiated for  the  lease  of  a  house  by  the 
latter  to  the  former.  The  terms  were 
arranged  but  the  plaintiff  refused  to 
hand  over  the  counterpart  that  he 
had  signed  unless  he  received  an  as- 


surance that  the  drains  were  in 
order.  The  defendant  verbally  rep- 
resented that  they  wei-e  in  good  order 
and  the  counterpart  was  thereupon 
handed  to  him.  The  lease  contained 
no  reference  to  drains.  The  drains 
were  not  in  good  order,  and  an  ac- 
tion was  brought  to  recover  damages 
for  breach  of  warranty.  Held,  that 
the  representation  made  by  the  de- 
fendant as  to  the  drains  being  in 
good  order  was  a  warranty  which 
was  collateral  to  the  lease,  and  for 
breach  of  which  an  action  was  main- 
tainable. 

^In  Leavitt  v.  Piberloid  Co.,  196 
Mass.  540,  82  X.  E.  682,  it  was  held 
tha,t  the  fact  that  statements  were 
made  long  prior  to  the  sale  did  not 
prevent  them  from  being  warranties. 
In  Powers  v.  Braggs,  139  Mich.  604, 
103  N.  W.  194,  the  pjaintiff,  in  try- 
ing to  sell  a  hayloader  to  the  defend- 
ant, offered  to  warrant  it.  After 
some  negotiations  the  defendant  re- 
fused to  buy.  Later,  furtlier  ne- 
gotiations were  had  .and  the  .defend- 
ant bought  the  macliine.  The  trial 
judge  ruled  that,  under  the  circum- 
stances, a  new  warranty  would  have 
to  be  made  by  the  plaintiff  in  order 
to  bind  him.  This  was  held  error, 
and  the  court  said :  "  The  evidence 
shows  that,  after  the  conversation 
referred  to  in  the  request,  the  subject 
was  again  taken  up  and  the  loader 
ordered.  In  the  view  most  favorable 
to  plaintiff,  it  was  a,  question  for  the 
jury  as  to  whether  the  subsequent 
order  had  reference  to,  and  was 
understood  to  have  reference  to,  the 
preceding  conversation,  and  whether 
both     parties     understood    that    the 
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in  jurisdictions  which  require  an  intent  to  warrant,  to  the  effect 
that  representation  prior  to  a  sale,  though  inducing  it,  did  not 
amount  to  a  warranty.^*  These  decisions,  however,  commend 
themselves  neither  on  principle  nor  for  practical  reasons. 


loader  was  ordered  under  the  war- 
ranty which  was  a  part  of  the  offer 
of  the  machine  in  the  first  instance. 
The  case  of  Childs  v.  O'Donnell,  84 
Mich.  533,  47  N.  W.  1108,  is  easily 
distinguished.  It  was  there  held 
that  a  warranty  on  a,  sale  of  one  bill 
of  goods  did  not  attach  to  a  sale  of 
another  bill  at  a  later  time.  In  the 
present  case  the  negotiations  all  re- 
lated to  the  identical  machine  de- 
livered to  the  defendant,  and  the 
question  is  whether  all  that  was  said 
during  the  negotiations  was  under- 
stood to  have  reference  to  these 
machines,  and  whether,  in  the  under- 
standing of  the  parties,  the  pro- 
posed warranty  attached  when  the 
sale  was  finally  consummated." 
In  Empire  State  Bag  Co.  v.  Mc- 
Dermott,  89  N.  Y.  App.  Div.  234, 
the  buyers  had  bought  burlap  on  pre- 
vious occasions  to  the  one  in  ques- 
tion and  the  court  held  that  they 
"  had  a  right  to  expect  a,  grade  of 
material  as  high  as  the  (seller)  had 
previously  furnished  them."  This 
ruling  necessarily  carries  over  into 
the  later  purchases  terms  of  the 
earlier  bargains.  In  Way  v.  Martin, 
140  Pa.  St.  499,  21  Atl.  428,  evi- 
dence showed  that  the  negotiations 
occupied  several  interviews  extending 
over  about  a  week.  At  the  end  of 
the  weelc  the  horse,  which  was  the 
subject  of  the  bargain,  was  sold.  At 
earlier  interviews  the  seller  had  of- 
fered to  warrant  the  horse.  It  was 
held  that  the  jury  would  have  a  right 
to  infer  that  what  was  said  by  the 
seller  in  the  course  of  the  negotia- 
tions, as  an  inducement  to  the  sale, 
by  way  of  guaranty,  whether  on  the 
day  of  sale  or  shortly  before,  was 
operative  with  the   plaintiff   and   in- 


duced her  to  make  the  purchase.  It 
was  entirely  for  the  jury  to  say 
whether  the  sale  was  made  on  the 
faith  of  the  alleged  warranty;  and, 
to  determine  this  question,  they 
should  know  all  that  passed  between 
the  parties  in  relation  to  the  terms 
of  the  sale.  This  case  was  followed 
in  Selig  r.  Rehfuss,  195  Pa.  St.  200, 
206,  45  Atl.  919.  In  San  Antonio 
Machine  Co.  r.  Josey  (Tex.  Civ. 
App.),  91  S.  W.  598,  the  seller  of- 
fered a  cable  to  the  buyer,  represent- 
ing it  to  be  of  the  very  best  manilla 
hemp.  The  buyer  at  this  time  told 
him  he  did  not  care  to  buy  the  rope 
but  if  it  was  on  hand  when  he  wanted 
it  he  would  see  him  about  it.  About 
ten  days  later  the  plaintiff  telephoned 
an  order  for  the  cable.  The  court 
held  that  the  continuity  of  the  trans- 
action was  not  broken  by  the  con- 
clusion of  the  early  negotiations. 
See  also  Wilmot  r.  Hurd,  11  Wend. 
584;  Dayton  i\  Hooglund,  39  Ohio  St. 
671;  Hobart  v.  Young,  63  Vt.  363, 
21  Atl.  612,  12  L.  R.  A.  693;  Cross- 
man  r.  Johnson,  63  Vt.  333,  22  Atl. 
608,  13  L.  R.  A.  678;  Somers  v. 
O'Donohue,  9  U.  C.  C.  P.  208. 

°°  James  v.  Socage,  45  Ark.  284; 
Bryant  r.  Crosby,  40  Me.  9,  12.  In 
Ransberger  r.  Ing,  55  Mo.  App.  621, 
the  court  held  that  a  statement  in  a 
posted  notice  of  an  auction  sale  that 
certain  shoats  were  in  good  health 
and  condition  was  not  a  warranty, 
and  the  court  said  (at  p.  G25)  : 
"  Now  this  handbill,  advertising  a 
future  sale  of  defendant's  hogs,  could, 
at  most,  only  amount  to  an  antece- 
dent representation  of  the  quality 
and  condition  of  the  shoats  as  they 
were  when  the  bills  were  circulated; 
and  this  statement  could  not  be  con- 
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§  211.  Statements  subsequent  to  the  bargain. —  If  the  seller's 
liability  on  a  warranty  is  based  on  an  agreement  to  con- 
tract, consideration  is  essential,  and  the  requirement  for  the 
maintenance  of  an  action  on  the  case  for  deceit  of  reliance  by 
the  plaintiff  on  the  defendant's  statement  also  involves  the  idea 
of  detriment  suffered  by  the  plaintiff  relying  upon  the  statement, 
and  in  an  action  of  tort  for  breach  of  warranty  the  same  element 
is  essential.*"  If  the  statement  was  iinknown  to  the  buyer  at 
the  time  the  sale  was  completed,  it  is  obvious  that  there  can  be 
neither  consideration  from  the  standpoint  of  the  law  of  contracts 
nor  detrimental  reliance  from  the  standpoint  of  the  law  of  torts.*^ 
Still  more  clearly  if  no  warranty  was  made  at  the  time  of  the 
sale,  a  subsequent  agreement  to  warrant  will  be  invalid  unless 
new  consideration  is  given  for  it.*^  What  constitutes  new  consid- 
eration depends  on  the  general  principle  of  the  law  of  contracts. 
If  the  buyer  was  entitled  to  return  the  goods  for  any  reason  or 


strued  as  any  part  of  the  contract 
subsequently  entered  into  between 
plaintiff  and  defendant,  unless  ex- 
pressly made  so  at  the  time  of  the 
sale.  The  oifice  of  such  advertise- 
ment is  simply  to  induce  the  buyer 
to  attend  the  future  sale,  and  any 
representation  as  to  quality  of  the 
goods  to-be  sold  contained  in  the 
published  notice  will  not  be  consid- 
ered as  a  part  of  the  contract,  unless 
imported  into  the  sale  at  the  auction. 
The  test  is,  what  was  the  contract 
between  the  vendor  and  vendee  at  the 
time  of  the  sale.  Were  the  goods 
then  sold  with  or  without  a  warranty 
as  to  quality."  This  case  was  fol- 
lowed in  Doyle  v.  Parish,  110  Mo. 
App.  470,  85  S.  W.  646.  See  also 
Byrd  v.  Campbell  Printing  Press  Co., 
90  Ga.  542,  16  S.  E.  267. 

"  See  supra,  §  206. 

"Landman  v.  Bloomer,  117  Ala. 
312,  23  So.  75.  It  was  held  that 
where  the  only  evidence  of  express 
warranty  was  »  printed  circular  is- 
sued by  the  seller,  a  charge  that  if 
the  evidence  failed  to  show  that  the 


circular  came  to  the  buyer's  knowl- 
edge there  was  no  express  warranty 
so  properly  given.  Lindsey  v.  Lindsey, 
34  Miss.  432. 

"Baldwin  v.  Daniel,  69  Ga.  782; 
Summers  v.  Vaughan,  35  Ind.  323,  9 
Am.  Rep.  741 ;  Farmers'  Assec.  v. 
Scott,  53  Kans.  534;  White  v.  Oakes, 
88  Me.  367,  34  Atl.  175,  32  L.  R.  A. 
592;  Cady  v.  Walker,  62  Mich.  157, 
28  N.  W.  805,  4  Am.  St.  Rep.  834; 
Fletcher  i;.  Nelson,  6  N.  Dak.  94,  69 
N.  W.  53 ;  Morehouse  v.  Comstock, 
42  Wis.  626.  So  a,  warranty  which 
has  lapsed  because  of  the  failure  of 
the  buyer  to  comply  with  its  terms 
cannot  be  subsequently  renewed  with- 
out new  consideration.  Walters  v. 
Akers,  31  Ky.  L.  Rep.  259,  101  S.  W. 
1179.  It  need  hardly  be  said  that  if 
a  warranty  forms  part  of  the  terms 
of  the  sale,  no  separate  consideration 
need  be  shown  for  the  warranty. 
Standard  Cable  Co.  v.  Denver  Electric 
Co.,  76  Fed.  Rep.  422,  39  U.  S.  App. 
340,  22  C.  C.  A.  258,  and  cases  in  this 
chapter  passim. 
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in  good  faith  claimed  such  a  right,  a  Tva.rTanty  given  to  induce 
him  to  forbear  to  exercise  it  and  to  keep  the  goods  is  supported 
by  sutficient  consideration.*^  But  if  the  buyer  had  no  color  of  right 
to  return  the  goods,  a  warranty  made*  subsequently  to  the  sale  as  an 
inducement  to  the  buyer  to  keep  them  is  without  consideration.** 
Where  the  title  to  property  has  passed  but  the  price  has  not  been 
fixed,  a  warranty  made  as  part  of  the  agreement  fixing  the  price 
is  binding.*^  It  has  been  held  that  a  purchaser  at  an  auction 
sale  who  exacts  a  warranty  after  the  goods  have  been  knocked 
down  to  him  but  before  he  has  paid  for  them  may  enforce  a  war' 
ranty.**^  A  similar  decision  has  been  made  in  a  sale  not  at  auction*^ 
So  it  has  been  held  that  a  warranty  made  at  any  time  before  de- 
livery of  the  property  will  be  valid.*®  These  decisions  cannot  be 
accepted,  however,  without  some  qualification.  Unless  the  buyer 
had  some  right  or  color  of  right  for  refusing  to  p;iy  the  price,  a 
warranty  given  to  induce  him  to  do  so  would  not  be  siipported  by 
sufficient  consideration,  for  the  payment  of  the  price  would  be 
merely  a  performance  by  the  buyer  of  what  he  was  already  under 


"  Blaess  v.  Nichols  &  Shepard  Co., 
115  lo^wa,  373,  88  N.  W.  829. 
Similarly  where  goods  are  not 
promptly  delivered  by  the  sell-er  and 
the  buyer  has  the  right  to  refuse  to 
accept  them,  a  warranty  giv€n  to  in- 
duce the  buyer  to  overlook  the  breach 
of  agreement  is  binding.  Ohio 
Thresher  Go.  v.  Hensel,  9  Ind.  App. 
328,  36  N.  E.  716;  Congar  r.  Cham- 
berlain, 14  Wis.  2.58.  Or  where  a 
written  warranty  made  at  the  time 
of  the  sale  did  not  accurately  express 
the  intention  of  the  parties,  one 
executed  subsequently  to  correct  the 
mistake  is  effectual.  Barton  v. 
Chicago  Covering  Co.,  113  Mo.  App. 
462,  87  S.  W.  599. 

o'Wliite  V.  Oakes,  88  Me.  367,  34 
Atl.  175,  32  L.  E.  A.  502;  Flei,cher 
V.  Nelson,  6  N.  Dak.  94,  69  N.  W.  53. 

*°  Vincent  r.  Leland,  100  Mass.  432. 

"McGaughey  v.  Eichajdsoa,  148 
Mass.  608.  The  court  approved  in- 
structions laying  down,  in  substance, 
"  that  if,  before  the  money  was  paid 


and  the  horse  was  delivered,  the  ques- 
tion arose  between  the  parties  as  to 
the  form  of  the  warranty  to  he 
given,  and  the  parties  agreed  that 
these  words  of  warranty  should  be 
written  into  the  bill  of  sale  as  a 
part  of  the  contract,  and  they  wer* 
so  written  in,  and  the  money  was 
then  paid  and  the  horse  delivered, 
the  warranty  would  rest  upon  a,  good 
consideration,  and  would  bind  the 
defendant;  hut  tluit  if,  after  the 
horse  had  been  delivered  and  the 
money  paid,  the  warranty  was  in- 
serted by  the  defendant  in  the  bill 
of  sale,  and  the  defendant  was  not 
bound  by  the  contract  of  sale  to  in- 
sert it,  but  he  voluntarily  chose  to 
put  it  in,  then  the  defendant  was 
not  bound  by  it." 

"  Douglass  V.  Moses,  89  Iowa,  40, 
56  N.  W.  271,  48  Am.  St.  Hep.  353. 
Compare  Erwiu  v.  Maxwell,  3  MurpK 
241,  9  Am.  Dec.  602. 

« Webster  v.  Hodgkins,  25  N.  H. 
128. 
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a  legal  obligation  to  do.  Similarly,  unless  the  buyer  has  a  right, 
OjT  color  of  right,  to  refuse  proffered  delivery  of  the  goods,  the 
acceptance  of  them  -will  not  be  consideration  sufficient  to-  support 
a  warranty.*^ 

§  212.  Warranty  of  future  events. —  It  is  said  by  Blaekstone  :^<* 
''  The  "warranty  can  only  reach  the  things  in  beimg  at  the 
time  of  the  warranty  made,  and  not  the  things  in  futuro;  as, 
that  a  horse  is  sound  at  the  buying  of  him,  not  that  he  -svill  be 
sound  two  years  hence."  An  understanding  of  Bkckstone's  mean- 
ing requires  reflection  upon  the  origin  of  law  of  warranty,  in  an 
action  in  the  nature  of  deceit.  It  is  of  course  law  to-day  that 
one  may  bind  himself  by  contract  for  the  liappening  of  any  future 
event,  and  a  warranty  of  a  piano  for  a  year,  for  instance,  is  a 
contract  to  be  answerable  for  any  defect  that  may  occur  during 
that  time.^''"  "When  warranty  is  based  not  on  an  actual  contract, 
however,  but  on  an  obligation  imposed  by  law  on  the  seller  because 
of  a  misrepresentation  he  has  made,  the  situation  is  not  so  plain. 
It  is  commonly  laid  down  in  the  law  of  deceit  that  a  misrepre- 
sentation upon  which  an  action  may  be  founded  must  be  in  regard 
to  an  existing  fact.^^  This,  however,  has  been  qualifled,  especially 
in  recent  times,  by  recognition  that  a  promise  is  itself  a  represen- 

'"  These    deciaiona    go   back    to   the  the    court    indicates    this    was     tTie 

case   of   Butterfeild    v.   Burroughs,  I  ground   of  decision.     At  tlie  present 

Salk.    211,    where    the    plaintiff    de-  day,    the    presumption    is    that   title 

clared  .that  the  defendant  "  sold  him  passes  as  soon  as  parties  are  agreed 

a.  horse "  and  warranted  it,  "  wliere-  upon   the  terms   of  the  bargain  and 

upon "  the  plaintiff  paid  his  money.  the   goods    are   in    deliverable   condi- 

It   was   objected    in    arrest   of   jud^-  tion.     See  infra,  §  264.    Consequently 

ment  that  as   the  warranty  was   set  the  mere  fact  that  the  price  was  not 

forth  it  might  have  been  made  at  a  paid  would  not  now  show  a  bargain 

time    after    the    sale,    but    the    court  to  be  incomplete, 

held  otherwise,  "  for  the  payment  was  ""S  Coram.  165. 

afterward  and  it  was  that  completed  "'  See  Scott  v.  Keeth,          Mich.       , 

the    bargain,    which    was    imperfect  116  N.  W.  1S3.     So  a  warrant}-  tbat 

without  it."     This  decision  was  made  metallic    shells    to   be    manufactured 

at    a   time,    however,    when    title    to  shall  "  finisb  sound."     Franklin  Jlfg. 

property  did  not  pass  until  the  price  Co.    v.   Lamson  llfg.   Co.,  189   Mass. 

was  paid  unless  credit  was  expressly  344,  75  N.  E.  624.     See  also  Osborn 

given.     See  infra,   §   260.     Therefore,  v.  Nicholson,  13  WaO.  654,  20  L.  ed. 

until     the     payment    was     made     in  689;  "White  v.  Stelloh,   74  "Wia.  435, 

Butterfeild    v.    Burroughs,    tbe    title  43  N.  W.  99. 

lad  not  passed  and  the  language  of  °=  Cooley,  Torts   (3d  ed.),  929. 
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tation  of  an  existing  intention.''^  But  this  qualification  is  rather 
apparent  than  real,  since  the  deception  consists  not  in  the  future 
event  to  which  the  promise  relates,  but  in  the  existing  fact  of  the 
promisor's  intention  to  keep  it.  It  seems  upon  principle,  there- 
fore, that  unless  an  actual  contract  can  be  made  out,  or  unless 
representations  as  to  future  events  carry  with  them  necessarily  a 
representation  as  to  a  present  condition,  as  may  often  be  the  case,'* 
the  statement  of  Blackstone  is  sound.'' 

§  213.  Limitations  on  express  warranties. —  The  parties  may  by 
agreement  limit  the  effect  of  language  which  would  otherwise  be 
construed  as  amoimting  to  an  express  warranty.  The  most  com- 
mon illustration  of  this  is  where  the  seller  makes  statements  in 
regard  to  the  goods,  but  refuses  to  warrant  the  truth  of  the  state- 
ments. Though  the  statements  by  themselves  might  be  sufiicient 
to  constitute  a  warranty  the  refusal  not  only  indicates  an  un- 
willingness to  contract  for  the  truth  of  the  statements,  but  also 
should  put  the  buyer  so  on  his  guard  that  he  would  not  be  justified 
in  buying  in  reliance  upon  them."'  The  seller's  refusal  to  war- 
rant may,  however,  be  so  qualified  as  not  to  be  inconsistent  with 
justifiable  reliance  by  the  buyer.     A  refusal  to  warrant  that  a 

•■  Edgington  v.  Fitzmaurice,  29  Ch.  67  N.  Y.  App.  Div.  145,  73  X.  Y. 
D.  459;  Swift  !'.  Rounds,  19  R.  I.  Suppl.  388.  See  also  Richardson  v. 
527,  35  Atl.  45,  33  L.  R.  A.  561,  61  Mason,  53  Barb.  601;  Huntington  v. 
Am.  St.  Rep.  791.  So  it  was  held  Lombard,  22  Wash.  202,  60  Pac.  414. 
in  Lederer  v.  Yule,  67  N.  J.  Eq.  65,  "  In  Houser's  Case,  39  Ct.  CI.  508, 
57  Atl.  309, '  where  a  representation  an  assurance  hy  the  seller  that  the 
that  a  patent  burglar  alarm  could  buyer  would  have  the  right  to  re- 
be  made  cheaply  was  held  a  repre-  move  shacks  sold  by  the  government 
sentation  of  a  present  fact.  until    a    certain    day    was    held   to 

°*  Thus,    a    representation    that    a,  amount   to    a   warranty   that   up  to 

machine  will  work  well  for  five  years  that  time  the  seller  would  have  au- 

is  a  representation  as  to  its  present  thority  to  transfer  title.    In  this  case 

condition  in   effect.     The  represcnta-  the    seller   may    well    have   been   re- 

tion   means   that   tlie   machine   as   it  garded  as  contracting.     In  Collins  i: 

stands   is   so  well   constructed   aa   to  Tigner,  5  Del.   345,  60  Atl.  978,  the 

be  capable  of  enduring  use  for  that  court  ruled  that  it  was  essential  that 

period.    So  a  representation  that  it  will  a.   warranty   should   be   broken  when 

require  a  load  of  250  tons  to  break  it.  made.     This   statement  clearly  needs 

Miller  v.  Patch  Mfg.   Co.,   101  N.  Y.  qualification. 

App.  Div.  22.     So  a  warranty  of  seed  "  Fauntleroy  !'.  Wilcox,  80  111.  477 ; 

peas  that  they  would  pick  four  or  five  Lynch  v.  Curfman,  65  Minn.  170,  68 

days  earlier  than  any  other  seed  on  N.  W.  5 ;  Smitli  v.  Bank,  Riley's  Eq. 

the    market.      Landreth    r.    Wyckoff,  113    (S.  C). 
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horse  is  sound  should  not  preclude  the  buyer  from  relying  on  a 
statement  that  the  horse  is  five  years  old,  or  that  the  horse  is 
soimd  to  the  best  of  the  seller's  knowledge.'^^  There  are,  indeed, 
some  cases  where  an  express  warranty  was  made  as  to  one  fact 
and  the  court  refused  to  construe  assertions  as  to  other  facts  as 
a  warranty. '^^  It  is  probable  that  the  ground  for  these  decisions 
is  that  the  latter  assertions  were  descriptive  and,  therefore, 
would  not  constitute  a  warranty  even  had  there  been  no  other 
warranty.  On  whichever  ground  they  are  rested  these  de- 
cisions, which  are  most  of  them  old  ones,  seem  open  to 
criticism  as  are  many  of  the  older  cases  on  warranty.  That  de- 
scriptive statements  may  constitute  a  warranty  has  already  been 
soen.^^  If  this  be  granted,  the  express  contract  of  warranty  which 
the  parties  enter  into  does  not  seem  to  preclude  a  reasonable  man 
from  relying  upon  assertions  as  to  other  matters  than  those 
covered  by  the  express  contract.  If  then  the  buyer  does 
rely  upon  such  statements,  an  obligation  should  be  imposed  by  law 
upon  the  seller  as  in  other  cases  where  he  makes  positive  state- 
ments of  fact  upon  which  the  buyer  is  justified  in  relying,  although 
the  words  do  not  indicate  an  offer  to  contract. 

§  214.  Construction. —  If  the  seller's  obligation  as  a  warrantor 
is  based  on  express  contract,  the  construction  of  that  contract  is 
to  be  determined  according  to  the  rules  which  govern  the  con- 
struction of  contracts  generally.  These  rules  cannot  here  be 
considered  at  length,  but  it  is  enough  to  say  that  if  the  warranty  is 
in  writing  a  construction  of  it  will  be  for  the  court,  and  that  if 

"  Wood   V.  Smith,  5  M.  &  R.   124.  age  of  his  animal.     So  in  Anthony  t'. 

'''In  Richardson  v.  Brown,  1  Ring.  Halstead,  37  L.  T.  (N.  S.)  433,  this 
344,  a  memorandum  of  the  sale  of  receipt,  "  received  sixty  pounds  for  a 
a  horse  stated  the  subject  of  the  black  horse,  rising  five  years,  quiet 
sale,  as  "  a  horse  five  years  old,  has  to  ride  and  drive,  and  warranted 
been  constantly  driven  in  the  plough,  sound  up  to  this  date,  or  subject  to 
warranted."  It  was  held  that  this  the  examination  of  a  veterinary 
was  a.  warranty  of  soundness  and  did  surgeon"  was  held  to  give  no  war- 
not  cover  the  assertion  in  regard  ranty  that  the  horse  was  quiet  to 
to  the  horse's  age.  So  in  Budd  v.  ride  or  drive.  See  also  to  the  same 
Fairmaner,  8  Bing.  48,  the  following  eifect,  Dickenson  v.  Gapp,  cited  in  8 
memorandum,  "  received  ten  pounds  Bing.  50,  and  Willard  v,  Stevens,  24 
for  a  gray  four  year  old  colt,  war-  N.  H.  271. 
ranted  sound  in  every  respect,"  was  "Supra,  §  203. 
held  to  give  no  warranty  as  to  the 
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tke  language  used  is  doubtful,  the  court  will  seek  to  give  the  mean- 
iiiig  to  the  language  which  the  parties  intended  it  should  bear^  If 
the  seller's  liability  is  based  on  representations  and  affirmations 
because  of  which  the  law  imposes  upon  him  the  obligation  of  a 
warrantor,  disputed  questions  of  fact  as  to  the  nature  of  the 
assertions  and  the  reliance  of  the  buyer  will  generally  give  rise 
to  disputed  questions  of  fact  which  will  require  submission  to  the 
jury  of  the  whole  question  of  warranty. 

§  215.  Paxol  evidence. —  It  is  generally  laid  down  that  if  the 
terms  of  a  sale  are  reduced  to  writing,  extrinsic  evidence  of  a 
warranty  not  mentioned  in  the  writing  is  not  admissible.''* 
Especially  in  modern  times  some  qualification  of  this  doctrine  is 
to  be  observed  in  the  cases.     If  the  writing  on  its  face  does  not 


°°  Seitz  V.  Brewers'  Refrigerator 
Co.,  Ul  r.  S.  510,  12  S.  C. 
46,  30  L.  ed.  837;  Chandler  v.  Tliomp- 
son,  (C.  C.)  30  Fed.  Rep.  38; 
Empire  State  Phosphate  Co.  v.  Hel- 
ler, 61  Fed.  Rep.  280,  20  U.  S. 
App.  5S9,  9  C.  C.  A.  504;  Wilson  r. 
Xew  United  St.itea  Cattle  Ranch  Co., 
73  Fed.  Rep.  094,  36  U.  S.  App.  634, 
20  C,  C.  A.  244;  Buckstaff  r.  Rus- 
sell, 79  Fed.  Rep.  611,  49  U.  S.  App. 
253,  25  C.  C.  A.  129;  Davis  Caly.x 
Drill  Co.  V.  ilallory,  1.17  Fed.  Rep. 
332,  69  L.  R.  A.  973,  09  C,  C.  A.  G02  ; 
Whitehead  [.  Lane  &  Bodley  Co.,  72 
Ala.  39;  Filcli  v.  WoodraifF  &.  Beach 
Iron  Works,  29  Conn.  82;  Allen  r. 
Young,  62  Ga.  617;  il:;rtin  r.  Moore, 
63  6a.  531 ;  Holcomhe  r.  Cable  Co., 
119  Ga.  466,  46  S.  E.   671;   Robinson 


McNeill,    51    111. 


Telluride 


Power  Co.  v.  Crane,  208  111.  218,  70 
X.  E.  319 ;  GrahaTO  v.  Eiszner,  28  111. 
App.  269;  Nichols  v.  Wyman,  71 
Iowa,  160,  32  N.  W.  258;  Barrett  r. 
Wheeler,  71  Iowa,  662,  S3  N.  W.  230 ; 
Rodgers  v.  Perrault,  41  Kans.  385,  21 
Pac.  287 ;  Diebold  Safe  Co.  r.  Huston, 
55  Kans.  104,  39  Pac.  1035,  28  L.  R. 
A.  53;  Thomson  r.  Gortner,  73  Md. 
474,  21  Atl.  371;  Rice  r.  Codman, 
1  Allen,  377;   Frost  v.  Blanchard,  97 


!Mas3.  155;  Schramm  i:  Boston  Sugar 
Refining  Co.,  140  Mass.  211,  15  X.  E. 
jr71;  Durkin  v.  Cobleigh,  156  Mass. 
108,  30  X.  E.  474,  17  L.  R.  A.  270, 
32  Am.  St.  Rep.  436;  Otto  i.  Braman, 
142  Mich.  185,  105  X.  W.  601; 
Detroit  Sliipbuilding  Co.  r.  Comstoek, 
144  ifich.  516,  108  X^.  W.  286; 
X'iehols,  Shepard  &  Co.  v.  Craiidall, 
77  Micli.  401,  43  N.  W.  875,  G  L.  E. 
A.  412;  McCray  Refrigerator  &  Cold 
Storage  Co.  v.  Woods,  ,99  Mich.  269, 
58  N.  W.  320,  41  Am.  St.  Rep.  599; 
Zimmerman  Mfg.  Co.  r.  Dolph,  104 
'Mich.  281,  61  N.  W.  339;  Day 
Leather  Co.  r.  Michigan  Leather  Co., 
141  :Mieh.  533,  104  X.  W.  797;  Mc- 
Cormick  Harvesting  JIachine  Co.  1'. 
Thompson.  46  Jlinn.  15,  48  X.  W. 
415 ;  Eighmie  r.  Taylor,  9S  X.  Y, 
238;  Piano  I\rfg.  Co.  v.  Root,  3  X. 
Dak.  165,  54  N.  W.  924;  Houghton 
Implement  Co.  r.  Doughty,  14  N. 
Dak.  331.  104  N.  W.  516;  Bond  V. 
Clark,  35  Vt.  577;  Buchanan  i: 
Labor,  39  Wash.  410,  81  Pac.  911; 
Johnson's  Adm.  v.  Mendenhall,  9  W. 
Va.  112;  Cooper  r.  OlegliorD,  50  Wis. 
113,  6  N.  W.  491;  Case  Plow  Works 
r.  Niles  &  Bcott  ©0.,  90  Wis.  590, 
63  N.  W.  1013. 
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appear  to  be  a  camplete-  atatement  of  the  contract  of  tie  purchase, 
tlie  reason  for  the  parol  evidence  rule  is  lacking  and  extrinsic 
evidence  of  a  warranty  should  be  admitted."^  It  must  be 
admitted  that  the  principle  thus  stated  is  one  very  difSeult 
of  application,  and  the  decisions  cited  in  the  two  preceding 
notes  are  not  all  easy  to  reconcile  on  their  precise  facts.  Another 
principle  which  has  not  yet  been  very  clearly  brought  out  by  the 
cases  should  be  clear  wherever  it  is  recognized  that  an  afiirmation 
or  representation  may  form  the  basis  of  liability  in  warranty 
even  though  there  is  no  intent  to  warrant,  and  the  representations 
eannot  fairly  be  construed  as  an  offer  to  contract.  The  basis  of 
the  parol  evidence  rule  is  that  it  must  be  assumed  that  when 
parties  contracted  in  regard  to  a  certain  matter  and  reduced  their 
agreement  to  writing,  the  writing  expressed  their  whole  agree- 
ment in  regard  to  that  matter.     This  reason  is   obviously  in- 


"  This  principle  was  well  expressed 
by  Fuller,  C.  J.,  in  Seitz  v.  Brewers' 
Eefrigerator  Co.,  141  U.  S.  510,  12 
S.  C.  4G,  30  L.  ed.  83T.  "Un- 
doubtedly the  existence  of  a  separate 
oral  agreement  as  to  any  matter  on 
which  a  written  contract  is  silent, 
a.nd  which  is  not  inconsistent  with 
its  terms,  may  be  proven  by  parol, 
if  under  the  circumstances  of  the 
particular  ease  it  may  properly  be 
inferred  that  the  parties  did  not  in- 
tend the  \vritten  paper  to  be  a  com- 
plete and  final  statement  of  the  whole 
of  the  transaction  between  them. 
But  such  an  agreement  must  not 
only  be  collateral,  but  must  relate 
to  a  subject  distinct  from  that  to 
which  the  written  contract  applies; 
that  is,  it  must  not  be  so  closely 
■connected  with  the  principal  trans- 
action as  to  form  part  and  parcel 
of  it.  And  when  the  writing  itself 
upon  its  face  is  couched  in  such 
terms  as  import  a  complete  legal 
obligation  without  any  uncertainty 
as  to  the  object  or  extent  of  the 
engagement,  it  is  conclusively  pre- 
sumed that  the  whole  engagement  of 


the  parties  and  tlie  extent  and  man- 
ner of  their  undertaking  were  re- 
duced to  writing.  Greenl.  Ev., 
§  275."  Other  cases  illustrating  the 
doctrine  are:  Allen  c.  Pink,  4  M.  4 
W.  140 ;  Florence  Wagon  "Works  v. 
Trinidad  Mfg.  Co.,  145  Ala.  677,  40 
So.  49;  Ruff  V.  Jarrett,  94  111.  475; 
Jackson  v.  Mott,  76  Iowa,  263,  41 
N.  W.  12;  Neal  v.  Flint,  88  Me.  72, 
33  Atl.  669;  Atwater  v.  Clancy,  107 
Mass.  369;  Leavitt  v.  Fiberloid  Co., 
190  Mass.  540,  82  N.  E.  682;  Phelps 
V.  Whitaker,  37  Mich.  72;  Palmer  v. 
Roath,  86  ilieh.  602,  49  N.  W.  590; 
Hersom  r.  Henderson,  21  N.  H.  224, 
53  Am.  Dec.  185;  Perrine  r.  Cooley, 
39  N.  J.  L.  449 ;  Charter  Gas  Engine 
Co.  V.  Kellam,  79  N.  Y.  App.  Div. 
231;  Brigg  v.  Hilton,  99  N.  Y.  517, 
3  N.  E.  51,  52  Am.  Eep.  63.;  Mayer 
V.  Dean,  115  N.  Y.  556,  22  N.  E.  261, 
5  L.  R.  A.  540;  Eoutledge'  v.  Worth- 
ington  Co.,  119  N.  Y.  592,  23  N.  E. 
1111;  Hadley  !,■.  Bordo,  62  Vt.  285.  19 
Atl.  476:  Red  Wing  Mfg.  Co.  v. 
Moe.  62  Wis.  2'40-,  22  N.  W.  414;  Mc- 
Mullen  V.  Williams,  5  Ont.  App.  518. 
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applicable  to  a  situation  where  an  obligation  is  imposed  by  law 
irrespective  of  any  intention  to  contract.  Therefore,  if  a  buyer 
is  induced  by  positive  statements  of  fact  to  enter  into  a  written 
contract  for  the  purchase  of  goods,  there  seems  no  reason  why 
these  statements  should  not  be  admitted  in  evidence.  False  and 
fraudulent  statements  inducing  the  formation  of  a  written  con- 
tract may,  of  course,  be  proved  and  if  a  false  but  honest  state- 
ment, inducing  the  buyer  to  enter  into  the  bargain,  renders  the 
seller  liable  though  he  does  not  intend  to  contract,  there  seems 
every  reason  for  admitting  evidence  of  such  statements  in  spite 
of  the  fact  that  the  bargain  was  reduced  to  writing. ^^  The  ex- 
clusion of  implied  warranties  owing  to  the  existence  of  express 
warranties  is  hereafter  treated.''^ 

§  216.  Warranties  of  title  —  Provisions  of  the  Sales  Act. 

Sec.   13.     IMPLIED   "WARRANTIES    OF   TITLE.— 

In  a  contract  to  sell  or  a  sale,  unless  a  contrary  intention  appears, 
there  is  — 

(1.)  An  implied  warranty  on  the  part  of  the  seller  that  in  the 
case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  the  case 
of  a  contract  to  sell  he  will  have  a  right  to  sell  the  goods  at  the 
time  when  the  property  is  to  pass. 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods  as  against  any  lawful  claims  existing 
at  the  time  of  the  sale. 

(3.)  An  implied  warranty  that  the  goods  shall  be  free  at  the 
time  of  the  sale  from  any  charge  or  encumbrance  in  favor  of  any 
third  person,  not  declared  or  known  to  the  buyer  before  or  at  the 
time  when  the  contract  or  sale  is  made. 

"This  argument  is  fully  supported  159,  it  was  held  that  misrepresenta- 

by  the  case  of  De  Lassalle  v.  Guild-  tion    as    to    the    character   of   goods, 

ford,    [1901]    2   K.   B.   215.     In  that  made  to  influence  the  bargain,  were 

case   though   the   parties  had  entered  -warranties,    though    not    inserted   in 

into    a   former    lease,    a    contract   of  the  written  contract  of  sale.    But  see 

considerable    solemnity,   the    plaintiff  Telluride    Power    Co.    f.    Crane,    103 

was    allowed   to   prove   that   he   took  111.   App.   647,  which  held   that  such 

the   lease   only   on   receiving  an   oral  representations    could    not   be   sho^vn 

assurance    that    the    drains    were    in  unless  fraudulent.      See   also  Leavitt 

order,    and    the    defendant    was    held  v.    Fiberloid   Co.,    196  Mass.   540,  82 

liable  upon  this  as  upon  a  warranty  N.  E.  682. 
collateral    to    the   lease.      So    in    the  "Infra,  §  239. 

case  of  Waterbury  v.  Russell,  8  Baxt. 
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(4.)  This  section  shall  not,  however,  be  held  to  render  liable  a 
sheriif,  auctioneer,  mortgagee,  or  other  person  professing  to  sell  by 
virtue  of  authority  in  fact  or  law  goods  in  which  a  third  person  has 
a  legal  or  equitable  interest."* 

§  217.  No  implied  warranty  of  title  in  early  law. —  The  English 
law  started  with  the  assumption  that  the  seller  did  not  warrant 
the  title  of  the  goods  which  he  sold.  This  is  clearly  expressed  in 
an  often-quoted  passage  from  ISToy's  Maxims,®^  "  If  I  take  the 
horse  of  another  man,  and  sell  him,  and  the  owner  takes  him 
again,  I  may  have  an  action  of  debt  for  the  money;  for  the  bar- 
gain was  perfect  by  the  delivery  of  the  horse ;  and  caveat  emptor." 
If,  however,  the  seller  knew  that  he  had  no  title  and  concealed 
the  fact,  he  was  early  held  responsible  to  the  buyer  for  the  fraud.^^ 
It  was,  of  course,  true  as  soon  as  warranty  was  recognized  at 
all  that  a  seller  might  warrant  the  title  of  the  goods  which  he 
sold,  and  Lord  Holt  made  it  clear  that  a  bare  affirmation  of  title 
by  the  seller  amounted  to  a  warranty."^  Lord  Holt  confined  his 
ruling  to  the  case  where  the  seller  was  in  possession,  but  in  Pasley 
V.  Freeman,''*  Buller,  J.,  held  an  affirmation  effective  whether 
the  seller  was  in  possession  or  not.  The  progress  of  the  law  from 
this  point  is  typical  of  its  tendency  in  the  entire  subject  of 
contracts.  In  early  times  intentions  not  expressed  by  words  were 
disregarded;  to-day  they  are  frequently  given  effect  by  the 
recognition  of  implied  meanings.  Blackstone  says :®®  "  By  the 
civil  law  (Ef.  21,  2,  1)  an  implied  warranty  was  annexed  to  every 
sale,  in  .respect  to  the  title  of  the  vendor ;  and  so  too,  in  our 
law,  a  purchaser  of  goods  and  chattels  may  have  a  satisfaction 
from  the  seller,  if  he  sells  them  as  his  own,  and  the  title  proves 
deficient,  without  any  express  warranty  for  that  purpose."     (Cro. 

**  This   section   closely   follows   sec-  words    "  at    the    time    of    the    sale " 

tion  12  of  the  English  Sale  of  Goods  have  been  inserted. 

Act,  except  subsection    (4)    which  is  "'Chapter   42. 

an  addition.    There  are  some  changes  "'  Springfield  v.  Allen,  Aleyn,  91,  2 

of  wording  in  the   other   subsections  East,  448,  note;   Furnis  v.  Leicester, 

of   which  the  essential   ones   are:   In  Cro.  Jac.  474. 

the   first   line   of   (1)    "  warranty  "   is  "'  Medina  v.  Stoughton,  1  Salk.  210, 

substituted  for   "condition;"  in  '(2)  1    Ld.   Raym.   593.      See   also  Anon., 

the  final  words  "  as  against  any  law-  1  Rolle  Abr.  90,  91  pi.  5-8. 

ful  claims  existing  at  the  time  of  the  ™  3  T.  R.  51. 

sale"   have  been  added;    in    (3)    the  ««2  Comm.  452. 
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Jac.  474r,  1  Holle  Abr.  90.)  Perhaps  this  statement  so  far  as  it 
implies  that  the  seller  by  the  mere  act  of  selling  "VTarrants  his 
title  was  somewhat  ahead  of  Blackstone^s  time,  for  it  was  not 
until  18 6i  that  the  general  doctrine  was  established  that  the  sale 
of  a  chattel  is  a  representation  of  title  in  the  seller  and,  therefore, 
a  warranty  J" 

•  §  218.  Warranty  of  title  in  America. —  Where  the  seller  is  in 
possession  of  goods  it  has  uniformly  been  held  in  this  country 
that  a  warranty  of  title  is  implied.^^  The  doctrine  suggested  by 
Lord  Holt  that  no  warranty  existed  if  the  seller  was  not  in  pos- 
session has  been  recognized  by  a  number  of  dicta  and  a  few 
decisions.^^      This    distinction    has   been    disapproved    in   recent 


'"Eichholz  V.  Bannister,  17  C.  B. 
<N.  S.)  70S.  In  Ea-phael  r.  Burt,  Cab. 
&  Ellis,  325,  it  was  lield  broadly  by 
Stephen,  J.,  that  a  sale  of  personal 
property  (bonds)  implies  an  affirma- 
tion of  title.  See  also  Page  v.  Cow- 
asjee  Eduljee,  L.  E.  1  P.  C.  127,  144; 
Bagueley  v.  Hawley,  L.  R.  2  C.  P. 
625. 

"Deatz  V.  United  States,  38  CSt. 
CI.  aSS;  Houser'9  Case,  39  Ct.  CI. 
508 ;  Williamson  r.  Sammons,  34  Ala. 
691;  Lindsay  v.  Lamb,  24  Ark.  222; 
Mason  v.  Bohannan,  70  Ark.  435,  96 
S.  W.  181;  Miller  r.  Van  Tassel,  24 
Cal.  458;  Gross  v.  Kierski,  41  Cal. 
Ill;  Starr  v.  Anderson,  19  Conn. 
338;  Lines  r.  Smith,  4  Fla.  47;  Jlor- 
ris  T.  Thompson,  85  III.  16;  Marshall 
V.  Duke,  51  lud.  62;  Paulsen  v.  Hall, 
39  Ivans.  365,  18  Pae.  225;  Thurston 
r.  Spratt,  52  Me.  202;  Maxfield  v. 
Jones,  76  Me.  135,  137;  Rice  v. 
Forsyth,  41  Md.  389;  Shattuck  v. 
Green,  104  Mass.  42;  Boston  & 
Albany  R.  R.  Co.  v.  Richardson,  135 
Mass.  473;  Hunt  v.  Sackett.  31  Mich. 
18;  Davis  v.  Smith,  7  Minn.  414; 
Close  V.  Crossland,  47  Minn.  500,  50 
N.  W.  694;  Storm  v.  Smith,  43  Miss. 
497;  Schell  v.  Stephens,  50  Mo,  375; 
Matheny  v.  Mason,  73  Mo.  677,  39 
Am.   Rep.   541;    Shultis   v.   Rice,   114 


Mo.  App.  274,  89  S.  W.  357;  Budd 
r.  Power,  8  Mont.  380,  20  Pac.  820; 
Hall  V.  Aitkin,  25  Xeb.  360,  41  X.  W. 
192;  Sargent  V.  Currier,  49  X.  H. 
310,  6  Am.  Rep.  524;  Wood  v. 
Sheldon,  42  X.  S.  L.  421,  3&  Am. 
Rep.  523;  Gould  v.  Bo-iirgeoda,  51  X. 
J.  L.  3&1,  18  Atl.  64;  Burt  v.  Dewey, 
40  N.  Y.  283,  100  Am.  Dec.  482; 
Cohn  t\  Ammidown,  120  X^.  y.  398, 
24  N.  E.  944 ;  Inge  v.  Bond,  3  Hawks, 
101;  Balte  v.  BedemiUer,  37  Or.  27, 
60  Pac.  601,  82  Am.  St.  Rep.  737; 
Whitaker  v.  Eastwick,  75  Pa.  St. 
229;  Krumbhaar  v.  Birch,  83  Pa. 
St.  426;  Colcock  r.  Goode,  3  McCord, 
513;  Word  r.  Caviu,  1  Head,  506; 
Gooldn  r.  Graham,  5  Humph. 
480;  Gilchrist  v.  Hilliard,  53  Vt. 
592,  38  Am.  Rep.  706;  Bym&ide  v. 
Burdett,  15  W.  Va.  702;  Jarrett  v. 
Goodnow,  39  W.  Va.  602;  20  S.  E. 
575,  32  L.  R.  A.  321;  Edgerton  c. 
MicheU,  66  Wis.  124,  26  N.  W.  748, 
28  N.  W.  408. 

"  Lowman  !'.  Excelsior  Pattern  Co., 
104  Ala.  367,  16  So.  17  ;  Huntingdon 
v.-  Hall,  36  Me.  501,  58  Am.  Dec.  765; 
Long  r.  HicKingbottom,  28  Miss.  772, 
64  Am.  Dec.  118;  Storm  v.  Smith,  43 
Miss.  497;  Edick  r.  Crim,  10  Barb. 
445;  Hopkins  v.  Grinnell,  28  Barb. 
533,  537 ;  Scranton  v.  Clark,  39  N.  Y. 
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cases,  however,  and  it  may  be  questioned  whether  it  is  likely  to 
te  permanently  followed  even  aside  from  statute/*  The  doctrine 
of  implied  warranty  of  title  applies  not  simply  to  chattels  but 
also  to  choses  in  action,  both  to  those  ha^dng  tangible  form,  such 
as  bonds,'*  stock,^^  negotiable  paper,'"  and  also  to  those  having 
no  tangible  form,  such  as  accounts,"  rights  in  a  jDartnership,™ 
and  rights  in  inventions  whether  patented  or  not;^'"'  in  short  the 
doctrine  is  applicable  to  all  personal  property.  Under  the  Sales 
Act,^  an  exchange  is  properly  designated  a  sale,  but  apart 
from  statute  there  is  the  same  warranty  of  title  in  a  contract  of 
barter  as  on  a  sale  for  money.®^  As  has  already  been  seen,*^  a 
seller  who  had  no  title  to  the  goods  which  he  purported  to  sell 
but  who  afterward  acquires  a  title  is  estopped  to  deny  the 
validity  of  the  transfer  because  of  the  implied  representation  and 
warranty  of  title.  The  Sales  Act  provides  expressly  in  sub- 
section (3)  of  section  13  that  there  is  an  implied  warranty  against 
incumbrances.     This  merely  enacts  the  ride  of  the  common  law 


220,  100  Am.  Dec.  430;  Andrea  v. 
Lee,  1  Dev.  &  Bat.  Eq.  318;  .Scott  v. 
Hix,  2  Sneed,  192,  62  Am.  Dec.  458; 
Byrnside  i'.  Burdett,  15  W.  Va.  702. 
"  In  Gould  V.  Bourgeois,  51  N.  J. 
L.  361,  18  Atl.  64,  De  Pue,  J.,  de- 
livering the  opinion  of  the  court  said^ 
"  In  this  country  the  distinction  be- 
tween sales  where  the  vendor  is  in 
possession  and  where  he  is  out  of 
possession,  with  respect  to  implied 
warranty  of  title,  has  been  gener- 
ally recognized,  but  the  tendency  of 
later  decisions  is  against  the  recogni- 
tion of  such  a  distinction  and  favor- 
able to  the  modern  English  rule." 
In  Whitney  v.  Heywood,  6  Cush.  82, 
86,  Dewey,  J.,  says  "  possession  here 
must  be  taken  in  its  broadest  sense," 
and  "  the  excepted  eases  must  be  sub- 
stantially cases  of  sales  of  the  mere 
naked  interest  of  persons  having 
no  possession,  actual  or  construc- 
tive, and  in  such  cases  no  warranty 
of  title  is  implied;"  and  this 
language  is  quoted  with  approval  in 
Shattuck  V.  Green,  104  Mass.  42,  45. 

19 


"Raphael  v.  Burt,  Cab.  &  Ellis, 
325;  Utley  v.  Donaldson,  94  U.  S. 
29,  24  L,  ed.  54;  Richardson  V,  Mar- 
shall County,  100  Tenn.  346,  45  S. 
W.  440. 

''State  V.  R.  E.  Co.,  34  La.  Ann, 
947;  Wood  r.  Sheldon,  42  N.  J.  L. 
421,  36  Am.  Rep.  523. 

"Bank  of  St.  Albans  v.  Farmer^ 
Bank,  10  Vt.  141,  33  Am.  Dec.  IBS-, 
Thrall  v.  Newell,  19  Vt.  202,  47  Am. 
Dec.  6S2.  See  also  Crawford,  Nego- 
tiable Instrument  Act,  §  115. 

"Gilchrist  v.  HUliard,  53  Vt.  592, 
38  Am.  Rep.  706. 

"  Jamison  v.  Harbert,  87  Iowa,  186, 
54  N.  W.  75. 

™Krumbhaar  v.  Bircli,  83  Pa.  St. 
426;  Costigan  r.  Hawkins,  22  Wis. 
74,  94  Am.  Dec.  583. 

™  Section  9(2).    See  supra,  §  170. 

"Hunt  V.  Sackett,  31  Mich.  18; 
Close  V.  Crossland,  47  Minn.,  500,  50 
N.  W.  694;  Patee  v.  Pelton-,  48  Vt. 
1S2;  Byrnsixlfi  v.  Buidett,  15  W.  Va. 
702. 

''Supra,  §  131. 


290 


FoBMATIOiSr    OF    THE    CuNTEACT. 


for  the  implied  warranty  that  the  seller  has  title  raeans  that  he 
has  a  perfect  title  free  from  incumbrances.**^ 

§  219.  Limitations  on  implied  warranty  of  title. —  Whether  the 
seller  is  in  or  out  of  possession  there  can  be  no  doubt  that  by 
appropriate  words  he  may  sell  simply  such  interest  as  he  may 
have  in  the  property.^*  The  intent  to  limit  the  seller's  under- 
taking to  a  mere  quitclaim  may  be  expressed  not  only  by  an 
agreement  in  terms  to  sell  such  interest  as  the  seller  has  but 
otherwise,  as  by  a  refusal  to  warrant  title.^^  The  nature  of  the 
seller's  right  may  also  be  known  to  the  buyer  and  may  be  of 
such  doubtful  character  that  it  must  be  assumed  the  parties  in- 
tended to  buy  and  sell  only  such  title  as  the  seller  had.** 


"  Close  V.  Croaaland,'  47  Minn.  500, 
50  N.  W.  694;  Hickman  v.  Dill,  39 
Mo.  App.  240;  Hall  i\  Aitkin,  25 
Neb.  360,  41  N.  W.  192;  Dresser  v. 
Ainsworth,  9  Barb.  619;  Hodges  r. 
Wilkinson,  111  N.  C.  56,  15  S.  E. 
941,  17  L.  R.  A.  545;  Clevenger  v. 
Lewis,  Okla.  ,  95  Pac.  230.  The 
decisions  cited  above  related  to  prop- 
erty incumbered  by  a  mortgage.  The 
following  decisions  relate  to  patents 
depriving  the  purchaser  of  the  right 
to  use  the  property  purchased:  Elec- 
tro Dynamic  Co.  v.  The  Electron,  74 
Fed.  Rep.  689,  45  U.  S.  App.  16,  21 
C.  C.  A.  12;  Siegel  v.  Brooke,  25  111. 
App.  207;  National  Box  Co.  v. 
Gotham,  111  N.  Y.  Suppl.  1132. 
Compare  American  Electrical  Co.  i\ 
Consumers'  Gas  Co.,  47  Fed.  Rep.  43 
(C.  C.  A.);  Lowman  ;.  Excelsior 
Pattern  Co.,  104  Ala.  367,  16  So.  17. 
In  Benjamin,  Sale  (5tli  Eng.  ed.), 
674,  however,  it  is  said  that  there 
was  no  authority  in  the  English 
common  law  for  the  provisions 
in  the  Sale  of  Goods  Act,  either  as  to 
warranty  of  quiet  enjoyment  or 
against  incumbrances. 

"  First  National  Bank  v.  Mass. 
Trust  Co.,  123  Mass.  330;  Croly  v. 
Pollard,  71  Mich.  612,  39  N.  W.  853; 
Gould  V.  Bourgeois,  51  N.  J.  L.  361, 


18  Atl.  64;  Krumbhaar  v.  Birch,  83 
Pa.  St.  426;  Peuchen  v.  Imperial 
Bank,  20  Ont.  325. 

»=  Miller  v.  Van  Tassel,  24  Cal. 
458;  Porter  v.  Bright,  82  Pa.  St. 
441. 

"  In  ilorley  r.  Attenborough,  3  Ex. 
500,  a  sale  of  pledged  property  by 
a  pawnbroker  was  held  not  to  be 
accompanied  by  a  warranty  of  title, 
though  the  property  was  sold  by  auc- 
tion and  it  was  not  stated  in  the 
auctioneer's  catalogue  to  be  a  for- 
feited pledge.  Parke,  B.,  tlirew  out 
the  suggestion  that  though  there  was 
no  implied  warranty  of  title,  per- 
haps the  purchaser  might  recover 
back  the  purchase  money  as  on  a, 
consideration  that  failed,  if  it  could 
be  shown  that  it  was  the  understand- 
ing of  both  parties  that  the  bargain 
should  be  put  an  end  to,  if  the  pur- 
chaser should  not  have  a  good  title. 
This  of  course  would  be  very  difficult 
to  show  unless  there  was  an  express 
agreement  to  that  effect.  In  Chap- 
man r.  Speller,  14  Q.  B.  621,  the  de- 
fendant at  a  sheriff's  sale  bought  the 
goods  from  the  sheriff  for  £18.  The 
plaintiff  was  also  at  the  sale  and 
bought  the  defendant's  bargain  of 
him  for  £5  and  paid  him  this  to- 
gether   with    the    £18,    the    price   of 
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§  220.  Sales  by  one  not  professing  to  be  owner. —  The  com- 
monest illustration  of  the  principle  referred  to  in  the  preceding 
section  is  found  in  sales  by  those  who  purport  to  sell  by  virtue 
of  authority  in  fact  or  law.  Such  persons  unless  they  expressly 
warrant  title  are  not  liable  for  the  lack  of  title  of  the  person  who 
is  supposed  to  own  the  goods.  This  principle  is  expressed  in 
subsection  (4)  of  the  section  of  the  Sales  Act  under  considera- 
tion which  states  a  well-settled  doctrine.  So  in  cases  of  sales 
by  a  sheriff,  or  other  judicial  ofEcer,^^  or  auctioneer,^^  or  mort- 
■  ^   or    assignee   in   bankruptcy,^'    or   executor  or   adminis- 


kins  V.  Grinnell  28  Barb.  533,  the 
defendants  had  levied  on  property  in 
the  factory  of  their  debtor.  The 
plaintiff  knowing  these  facts  entered 
into  a  contract  with  the  debtor  for 
the  purchase  of  the  property  covered 
by  the  levy.  Thereupon  the  defend- 
ants gave  him  an  order  addreased  to 
the  sheriff  who  had  levied  upon  the 
property  directing  him  to  deliver  the 
plaintiff  the  goods  which  he  had  pur- 
chased. The  sheriff  refused  to  de- 
liver the  goods  on  account  of  the 
lien  of  junior  executions  in  his 
hands.  It  was  held  there  was  no 
warranty  of  title.  In  this  case,  how- 
ever, the  plaintiff  had  only  given  a 
note  for  the  price  of  the  goods  he 
purchased  and  this  note  was  pro- 
duced for  cancellation  at  the  trial. 

"'Bassett  v.  Lockard,  60  111.  164; 
Neal  r.  Gillaspy,  56  Ind.  451,  26  Am. 
Rep.  37. 

"  The  Monte  AUegre,  9  Wheat.  616, 
6  L.  ed.  174;  Robinson  v.  Cooper,  1 
Hill    (S.  C),  286. 

"  Mercer  v.  Leihy,  139  Mich.  447, 
102  N.  W.  972. 

"Harris  v.  Lynn,  25  Kans.  281,37 
Am.  Rep.  253;  Cohn  v.  Ammidown, 
120  N.  Y.  398,  24  N.  E.  944. 

"'  Johnson  v.  Laybourn,  56  Minn. 
332,  57  N.  W.  933. 


the  goods.  The  defendant  paid  the 
sheriff  the  fl8  and  the  latter  began 
to  deliver  the  goods  to  the  plaintiff 
when  they  were  claimed  by  the  true 
owner  as  not  the  property  of  the 
execution  debtor.  It  was  held  that 
there  was  no  implied  warranty  by 
the  plaintiff  that  he  had  title  nor 
was  there  any  failure  of  considera- 
tion, the  plaintiff  having  paid  the 
£23  to  the  defendant,  not  for 
the  goods  but  for  such  right 
as  the  defendant  had  acquired  by  his 
purchase.  In  Bagueley  v.  Hawley, 
L.  R.  2  C.  P.  625,  a  boiler  had  been 
seized  and  sold  under  a  distress  for 
a  poor  rate  due  from  the  occiipier  of 
the  premises,  on  which  the  boiler  was 
set.  It  was  bought  at  public  auc- 
tion by  the  defendant  and  before  re- 
moval resold  by  him  to  the  plaintiffs 
with  notice  of  the  circumstances 
under  which  the  defendant  had 
bought  it,  the  plaintiffs  by  the  bar- 
gain being  required  to  remove  the 
boiler  at  their  own  expense  from  the 
premises  w'here  it  was  still  standing. 
The  mortgagees  of  the  premises  pre- 
vented the  plaintiffs  from  carrying 
it  away  and  they  brought  this  action 
on  an  alleged  implied  warranty.  The 
court  held,  Willes,  J.,  dissenting,  that 
there  was  no  evidence  to  justify  a 
jury  in  finding  a  warranty.     In  Hop- 
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trator/'-  or  guardian,'^  or  simply  an  agent."*     If  the  seller  either 
has  authority  in  fact  from  a  principal  to  make'  the  sale,   or  if 
the  principal  is  bound  for  any  other  reason  by  the  agent's  act  in 
making  the  sale,  there  will  be  on  well-known  principles  of  agency 
the   same  obligation   imposed   upon   the  principal   as   if  he  had 
made  the  sale  directly  himself.     The  agent  is  not  wholly  free  from 
implied  obligation,  but  all  that  he  warrants  is  his  authority  to 
act  for  the  principal,  and  if  he  has  not  the  authority  which  he 
assumes  to  have  he  will  be  liable.^°     If  the  seller's  authority  is 
conferred  iipon  him  by  law,  as  in  the  case  of  a  sheriff,  there  can, 
of  course,  be  no  implied  warranty  by  the  owner  of  the  goods  any 
more  than  by  the  officer   who   makes   the   sale.      ]\Ioreover  such 
officers,  unlike  agents  whose  power  is  derived  from  authority  in 
fact,   do  not  warrant  the  validity  of  the   authority  which  they 
purport  to  exercise.     They  are,  however,  liable  for  actual  repre- 
sentations, fraud,  or  negligence  in  the  exercise  of  their  duties.'^ 
§  221.  When    the    cause    of    action    arises. —  There    is    much 
difFerence  of  opinion  upon  the  question  when  the  right  of  action 
of  a  purchaser  arises  for  breach  of  a  warranty  of  title.     On  prin- 
ciple it  would  seem  that  if  the  seller  did  not  have  a  good  title 
when  he  sold  the  goods,  there  was  then,  an  immediate  breach  of 
his  obligation  and  this  view  is  supported  by  the  English  law  as 
well  as  by  some  cases  in  this  country.^'      This  view  is  open  to 
some  practical  objections,  however.     If  the  cause  of  action  arises 
before  eviction  or  claim  made  by  the  superior  title,  it  may  be 
that  the    Statute  of  Limitations  will   bar  the  buyer's   right  to 
recover  on  the  warranty  before  he  is  aware  that  it  has  been  broken. 
Moreover,  if  the  buyer  can  sue  at  once  it  is  very  difficult  to  say 

"  Worthy  i;.  Johnson,  8  Ga.  236,  52  825      (real     estate);     Chancellor    v. 

Am.  Dec.  399;  Brandon  v.  Brown,  106  Wiggins,  4  B.  Mon.  201,  39  Am.  Dec. 

III.  519;  Sparks  i\  MJessick,  65  N.  C.  499;    Grose    v.    Henneseey,    13   Allen, 

440.  389;    Perkins   v.    ^Yhelan,   116   Mass. 

»»  Storm  V.  Smith,  43  Jliss.  497.  542 ;  Matheny  v.  Blason,  73  Mo.  677, 

"Irwin  ;;.  Thompson,  27  Kan.  643.  680,  39  Am.  Rep.  541.     See  also  Harper 

°=  Mecbem,    Agency,    §§    541-554.  r.    Dotaon,    43    Iowa,    232;    Pusey's 

"ilocliem.      Public     Officers,     809,  Trustee   v.   Wathen,    au   Ky.   473,   14 

812;  Sexton  v.  Nevers,  20  Pick.  451,  S.  W.  418;  Sargent  v.  Gurrier,  48  N. 

32  Am.  Dec.  225.  H.    310,   6   Am.    Rep.    524;   Word  v. 

"  Furnis    v.    Leicester,     Cro.     Jac.  Cavin,  1  Head,  506. 

474;    Turner   v.    Moon,    2    Ch.    App. 
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what  damages  he  ought  to  be  given.     If  he  is  allowed  the  value 

of  the  property  he  may  get  not  only  its  full  value  in  this  way 
but  continue  in  undisturbed  possession  of  the  property  itself. 
On  the  other  hand  if  he  is  restricted  to  nominal  damages  his 
remedy  will  be  of  no  practical  value  to  him  and  will  indeed  woric 
him  this  possible  injury,  that  the  judg-ment  he  recovers  may  pre- 
vent him  from  bringing  a  later  suit  when  he  has  suifered  sub- 
stantial damage.  Logically  his  recovery,  if  his  action  is  tried 
before  he  has  been  evicted,  should  be  based  on  the  chance  of  his 
being  subsequently  deprived  of  the  benefit  of  what  he  had  bought. 
Such  a  measure  of  damage  is,  however,  so  speculative  as  to  .be 
difficult  of  practical  application.  For  these  reasons  many  States 
of  this  country  deny  the  buyer  a  right  of  action  until  his  posses- 
sion has  been  interfered  with.^^  "The  vendee  is  not  bound  to 
await  legal  action  against  him.  If  satisfied  of  the  insufficiency 
of  his  vendor's  title,  and  that  the  true  owner  would  recover  the 
property  in  an  action,  he  may  surrender  it,  and  recover  its  value 
in  an  action  against  his  vendor,  by  affirmatively  establishing  that 
the  vendor  was  without  title ;  or  the  vendee  may  await  the  prose- 
cution of  an  action.  If  the  vendor  be  notified«of  the  action  and 
required  to  defend,  a  judgment,  if  obtained,  would  be  conclusive 
as  to  his  want  of  title;  but  if  not  notified,  and  judgment  is  ob- 
tained, the  onus  of  showing  want  of  title  would  rest  upon  the 
vendee,  the  same  as  if  surrendered  without  action."  ®^  "  If  the 
property  be  surrendered  to  the  true  owner,  then  the  vendee's  loss 
and  damage  is  established;  but  if  a  judgment  be  had  agaiast 
him,  either  with  or  without  notice,  the  vendee's  loss  or  damage 

"Johnson   v.  Oehmig,  95  Ala.  189,  v.    Birch,    83    Pa.    St.    426;    Hull   v. 

10  So.  430,  36  Am.  Eep.  204;  Sumner  Caldwell,   3    S.   Dak.   451,   54  N.   W. 

v.  Gray,  4  Ark.  467,  38  Am.  Deo.  39;  100.      See   also   Randon   v.   Toby,    11 

Gross     V.     Kierski,     41     Cal.      Ill;  How.   493,    13   L.  ed.   784;    Joslin  v. 

Barnum   v.    Cochrane,    143   Cal.    642,  Caughlin,  27  Miss.  852. 
77  Pac.  656;  Terrell  v.  Stevenson,  97  "Burt   v.    Dewey,    40    N.   Y.    283, 

Ga.    570,    25    S.    E.    352;    Linton    v.  286,     100     Am.     Dec.      482,     citing 

Porter,   31   111.,   107,    Close   v.   Cross-  Sweetman   v.   Prince,  26   N.   Y.  224, 

land,  47   Minn.   500,   50  N.  W.   694;  232.     See  also  Bordwell  v.  Collie,  45 

Wanser  v.  Messier,  29  N.  J.  L.  256 ;  N.  Y.  494 ;  O'Brien  v.  Jones,  91  N.  Y. 

Burt  V.  Dewey,  40  N.  Y.  283,  100  Am.  193;  Johnson  v.  Gehmig.  95  Ala.  189, 

Dec.  482   (compare  McGiffin  v.  Baird,  10    So.    430,    36  Am.    St.  Rep.  204.; 

62  N.   Y.  329;   Cahill  v.  Smith,   101  Read  u.  Staton,  3  JIayw.  159. 
N.  Y.  355,  4  N.  E.  739) ;  Krumbhaar 
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is  not  established  without  proofs  of  satisfaction  or  payment  of 
the  judgment."  ^  The  burden  is,  of  course,  upon  the  buyer  to 
establish  that  the  seller  had  no  title  to  the  goods,  and  if  the  goods 
have  been  surrendered  unreasonably  to  an  adverse  claimant 
against  the  buyer,  this  is  no  proof  of  the  original  seller's  defect 
of  title  in  an  action  between  him  and  the  buyer  unless  the  seller 
was  requested  to  defend  the  action  against  the  adverse  claimant 
or  at  least  had  notice  of  that  action.^  The  decisions  allowing  an 
immediate  right  of  action  hold,  in  effect,  that  the  seller  is  subject 
to  a  warranty  of  title,  strictly  so-called.  The  other  decisions  limit 
the  obligation  of  the  seller  in  effect  to  a  covenant  of  quiet  enjoy- 
ment. The  Sales  Act,  following  the  provisions  of  the  English 
statute,  provides  that  the  seller  impliedly  warrants  both  title  and 
quiet  enjoyment.  The  effect  of  this  provision  would  seem  to  be 
to  give  the  buyer  the  right  to  proceed  immediately  though  his 
possession  was  not  disturbed,  and  if  later  his  position  was  inter- 
fered with  he  could  bring  another  action  on  the  implied  covenant 
of  quiet  enjoyment  and  recover  the  damages  which  he  failed  to 
recover  in  the  first  action.  The  same  question  arises  in  regard 
to  covenants  of  warranty  and  quiet  enjoyment  in  deeds  of  real 
estate.* 

§  222.  Hnle  of  the  civil  law. — By  the  classical  Eoman  Law  the 
seller  was  not  bound  to  transfer  a  good  title  to  the  buyer.  He 
was,  however,  bound  to  guarantee  the  purchaser  undisturbed  pos- 
session. This  rule  produces  in  effect  the  result  reached  by  the 
American  authorities  referred  to  in  the  preceding  section,  which 
require  some  disturbance  of  the  buyer's  possession  as  a  condition 
precedent  to  any  right  of  action  by  him.*  Th-e  modern  French 
law  preserves  the  rule  of  the  Eoman  Law  and  goes  beyond  it  so 
far  as  to  compel  the  seller  to  restore  the  price  even  though  the 
parties  have  agreed  that  there  shall  be  no  warranty  unless  the 

'Burt  V.  Dewey,  40  N.  Y.  283,  286,  Mo.  168;  Barney  r.  Dewey,  13  Johns. 

100  Am.  Dec.  482.   And  see  cases  cited  224,   7   Am.   Dec.    372;    Buchanan  v. 

in  the  preceding  note.  Kauffman,  65  Tex.  235. 

=  Salle  r.  Light's  Exrs.,  4  Ala.  700,  "  Sedg\vick,  Damages,  §  956. 

39  Am.  Dec.  317;  Thurston  r.  Spratt,  *Moyle,    Contract   of    Sftle    in   the 

52    Me.    202;    Ryerson   v.    Chapman,  Civil  Law,   110,   111. 
66  Me.   557;    Fallon   v.   Murray,    16 
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sale  expressly  related  to  a  disputed  right  or  claim.*  The  rule  in 
Germany  has  also  been  that  the  seller  warranted  quiet  enjoyment 
by  the  buyer  and,  therefore,  that  no  cause  of  action  arose  until 
the  vendor's  possession  has  been  interfered  with.''  By  the  new 
German  Civil  Code,  however,  the  seller  is  bound  to  make  the 
buyer  ovraer.^  Possibly  this  may  affect  the  German  law  in  this 
particular. 

§  223.  Warranties  implied  in  sales  by  description  —  Provisions 
of  the  Sales  Act. 

Sec.  14.  IMPLIED  'WARRANTY  IN  SALE  BY 
DESCRIPTION.—  Where  there  is  a  contract  to  sell  or  a  sale  of 
goods  by  description,  there  is  an  implied  warranty  that  the  goods 
shall  correspond  with  the  description  and  if  the  contract  or  sale  be 
by  sample,  as  well  as  by  description,  it  is  not  sufficient  that  the 
bulk  of  the  goods  corresponds  with  the  sample  if  the  goods  do  not 
also  correspond  with  the  description." 


"  The  provisions  of  tlie  French 
Code  are  as  follows:  "1625.  The 
warranty  due  by  the  seller  to  the 
buyer  has  two  objects:  first,  the 
peaceful  possession  of  the  thing  sold; 
secondly,  the  concealed  defects  of 
this  thing,  or  its  redhibitory  vices. 
1626.  Although  at  the  time  of  sale 
there  has  been  no  stipulation  as  to 
warranty,  the  seller  is  legally  bound 
to  warrant  the  buyer  against  suffer- 
ing total  or  partial  eviction  from 
the  thing  sold,  or  from  liens  asserted 
on  the  thing  (charges  prStendues 
sur  cet  objet) ,  and  not  mentioned  at 
the  time  of  the  sale.  1627.  The 
parties  may,  by  special  conventions, 
add  to  this  legal  obligation,  or  dimin- 
ish its  effect,  and  may  even  stipulate 
that  the  seller  shall  not  be  liable 
to  any  warranty.  1628.  Although 
it  be  stipulated  that  the  seller  shall 
be  liable  to  no  warranty,  he  remains 
bound  to  a  warranty  against  his 
own  act;  any  contrary  agreement  is 
void.  1629.  In  the  same  case  of  a 
stipulation  of  no  warranty,  the  seller, 


in  the  event  of  eviction,  remains 
bound  to  return  the  price,  unless  the 
buyer  knew,  when  he  bought,  the 
danger  of  eviction,  or  unless  he 
bought  at   his   own  risk   and   peril." 

°  Endemann,  Einfuhrung,  700. 

'  Biirgerliches,  Gesetzbuch,  §  433. 

'  This  section  is  identical  in  mean- 
ing with  section  13  of  the  English 
act  and  identical  in  language  except 
for  the  use  of  the  words  "  contract 
to  sell "  and  "  sale  "  instead  of  the 
English  words  "  contract  for  the 
sale "  and  "  sale ;  "  and  the  sub- 
stitution of  the  word  "  warranty " 
for  "  condition,"  which  is  used  in 
the  English  act  as  including  both 
condition  proper  and  promise.  The 
meaning  of  the  word  "  condition " 
is  restricted  in  the  American  act 
to  condition  proper  see  supra, 
§  179.  As  breach  of  warranty  justi- 
fies rejection  of  the  goods,  and  also 
an  action  for  damages  under  this 
act  see  infra,  §  603  et  seq.  The 
buyer's  rights  are  at  least  as  ex- 
tensive   as    under    the    English    law. 
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It  is  custoinaiy  to  call  the  warranty  in  a  sale  by  description 
an  implied  warranty,  and  for  that  reason  this  nomenclature  has 
been  preserved  in  this  section  of  the  Sales  Act.  The  warranty 
mig-ht  more  properly,  however,  be  called  express,  since  it  is 
based  on  the  lajiguage  of  the  parties.^ 

§  224.  What  is  meant  by  sale  by  description. —  The  term  "  con- 
tract to  sell  or  sale  by  description  "  is  common,  but  there  has  been 
little  attempt  at  exact  definition  of  its  meaning.  It  seems,  how- 
ever, the  term  should  be  confined  to  cases  where  the  identification 
of  the  goods  which  are  the  subject-matter  of  the  bargain  depends 
wpon  the  description.  Such  a  case  may  occur  either  in  a  con- 
tract to  sell  or  a  sale.  Where  there  is  a  contract  to  sell  goods  by 
describing  them  as  of  a  certain  kind,  the  goods  require  for  their 
identification  a  determination  of  the  question  whether  they  are 
in  fact  of  that  kind.  So,  if  parties  agree  to  make  a  present  sale 
of  all  the  goods  of  a  certain  kind  in  the  seller's  warehouse,  title 
may  pass  at  once  to  such  goods,  their  identification  depending 
upon  the  description.  Cases  of  this  sort,  however,  are  not  the 
only  ones  where  description  is  important.  The  seller  may  con- 
tract to  sell  a  specified  horse,  adding  a  description  of  him,  or  he 
may  agree  to  make  an  immediate  sale  of  him.  In  these  cases  the 
description  is  mot  necessary  to  fix  the  identity  of  the  property 
sold;  its  purpose  is  rather  to  induce  the  buyer  to  purchase  goods 
otherwise  identified.  In  a  recent  English  case,"'**  the  court  gave 
a  wider  meaning  to  the  term  "  sale  by  description ""  than  is  here 
suggested  as  proper,  including  cveTy  case  where  the  buyer  has 
not  seen  the  goods  but  relies  solely  on  the  description  given  by 
the  seller.  By  this  definition,  even  though  there  can  be  no  ques- 
tion as  to  the  identity  of  the  goods  in  regard  to  which  the  parties 
were  dealing,  the  sale  is  one  by  description  if  any  attributes 
are  ascribed  to  the  property  by  the  seller. ■'■'  The  distinction  is 
artificial  between  such  a  ease  and  a  case  where  the  buyer  sees 
the  goods  and  agrees  to  buy  what  he  sees,  relying  on  a  description 
given  by  the  seller  the  truth  of  which  inspection  cannot  deter- 
mine.    Whether  the  buyer  sees  the  goods  or  not,  it  is  the  des- 


G 


'  See  supra,   §   203.  "  The    case    is    criticized    on    this 

'"Varley  r.  Whipp,   [inoO]   1  Q.  B.  gronnd  in  Benjamin,  Sale   (5th  Eng. 

513.      See    also    Wallis    v.    Russell,  ed.),  613. 

[1902]   2  Ir.  585,  C.  A. 
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cription  wliicli  induces  him  to  buy,  but  it  is  not  the  description 
which  identifies  the  goods.-'^  The  question  is  important,  how- 
ever, only  so  far  as  the  transfer  of  title  is  concerned.  The 
words  of  description,  if  an  inducement  of  the  purchase,  constitute 
an  express  warranty,  whefther  the  goods  are  identified  otherwise 
or  not.^* 

§  225.  WarraiHty  in  sales  by  description. —  In  case  of  a  contract 
to  sell  goods  by  description,  using  that  teian  in  the  narrower 
sense  suggested  in  the  preceding  section,  namely,  where  the  de- 
scription is  all  that  fixes  the  identity  of  the  goods  bargained  for, 
there  is  mo  doubt  that  the  buyer  may  refuse  to  take  goods  tendered 
if  they  do  not  fulfill  the  description,  for  the  goods  are  not  within 
the  terms  of  his  promise  to  buy."  It  is  for  this  reason  that 
English  writers  and  others  refer  to  the  stipulation  in  regard  to 
description  as  a  condition.  It  is,  however,  also  a  promise,  and 
that  the  seller  is  liable  if  he  fails  to  furnish  goods  of  the  kind 
described  is  clear.^''     Whether  acceptance  of  goods  which  do  not 


"In  Gage  v.  Carpenter,  107  Fed. 
Rep.  886,  47  C.  C.  A.  39,  the  case 
discloged  a  sale  of  all  the  ice  in  five 
icehouses.  This  ice  could  not  be 
inspected  at  the  time  of  the  sale. 
Later  it  turned  out  that  the  ice 
was  in  large  part  snow  ice  and  not 
merchantable.  It  was  held  that  there 
was  no  warranty  because  the  buyer 
did  not  rely  on  the  seller's  judgment. 
The  comrt  distinguished  the  case  of 
Murchie  v.  Cornell,  155  Mass.  60, 
29  N.  E.  207,  14  L.  K.  A.  492,  31 
Am.  St.  Eep.  526,  on  the  ground 
that  in  one  view  of  the  evidence  in 
that  case  which  the  court  held  pos- 
sible, the  bargain  was  a  contract 
to  sell  unidentified  ice.  "The  case 
decided  nothing  concerning  a  sale  of 
specific  ice  like  the  sale  here  before 
us.''  The  distinction  seems  sound, 
but  Gage  v.  Carpenter  is  inconsist- 
ent with  Varley  v.  Whipp.  Compare 
also  Campion  v.  Marston,  99  Me. 
410,  59   Atl.   548. 

"  See  supra,  §  203. 

"Chanter  v.  Hopkins,  4  M,  &  W. 


399;  Bowes  v.  Shand,  2  A.  C. 
455,  480;  Azemar  v.  Casella,  L.  R. 
2  C.  P.  431 ;  Viger-8  v.  Sanderaan, 
[1901]  1  K.  B.  608;  Pope  r.  Allis, 
115  U.  S.  363,  29  L.  ed.  393 ;  Timkeii 
Carriage  Co.  v.  Smith,  123  Iowa,  554, 
99  N.  W.  183;  Morse  v.  Moore,  83 
Me.  473,  22  Atl.  362,  13  L.  R.  A. 
224,  23  Am.  St.  Rep.  783;  Gould  v. 
Stein,  149  Mass.  570,  5  L.  R.  A.  213, 
14  Am.  St.  Rep.  455;  Alden  r.  Hart, 
161  Mass.  S76,  37  N.  E.  742;  Day 
V.  Mapes-Reeve  Co.,  174  Mass.  412, 
54  N.  E.  878;  Fullam  v.  Wright  & 
Colton  Co.,  196  Mass.  474,  82  N.  E. 
711;  Northwestern  Cordage  Co.  v. 
Rice,  5  N.  Dak.  432,  67  N.  W.  298,  57 
Am.  St.  Rep.  563 ;  Boothby  v.  Scales, 
27  Wis.  626;  Fairfield  v.  Madison 
Mfg.   Co.,  38  Wis.   346. 

"Heilbutt  V.  Hickson,  L.  R.  7 
C.  P.  438;  Munford  v.  Kevii,  109 
Ky.  246,  58  S.  W.  703;  Lenz  v. 
Blake,  44  Or.  569,  76  Pac.  35fi.  And 
see  cases  cited  in  the  preceding  note, 
and  supra,  §  203. 
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conform  with  tlie  description  discharges  this  liability  of  the  seller 
will  be  hereafter  considered.^^  In  case  the  parties  attempt  to 
make  an  executed  sale  by  description,  again  using  the  term  in  the 
narrow  sense  previously  suggested,  the  same  principles  apply. 
The  property  cannot  pass  if  the  description  does  not  apply  to  the 
goods  in  question  because  there  has  been  no  assent  to  give  or 
receive  the  property  in  goods  other  than  those  described.  Further, 
as  an  attempted  sale  imposes  on  the  seller  the  obligation  of  one 
who  contracts  to  sell  he  is  liable  for  failure  to  deliver  the  goods 
he  agreed  to  sell.-'^  If  the  term  "  contract  to  sell  or  sale  by  descrip- 
tion "  is  used  in  the  broad  sense  suggested  by  the  English  court,  a 
difference  must  be  observed.  It  is  entirely  possible  for  the  goods  in 
regard  to  which  the  parties  are  dealing  to  be  identified,  although 
the  buyer  does  not  see  them  and  relies  on  the  description  by  the 
seller.  In  such  a  case  the  English  court  holds  that  the  property 
in  the  goods  does  not  pass.-'*  The  English  court  was  doubtless 
led  to  this  result  by  its  doctrine  that  the  buyer  of  goods  who  has 
taken  title  cannot  rescind  the  title  for  breach  of  warranty,'^  and 
in  jurisdictions  where  such  a  doctrine  is  held,^°  undoubtedly  the 
buyer  must  be  compelled  to  seek  his  remedy  in  damages  against 
the  seller  unless  the  unnatural  meaning  which  the  English  court 
has  given  to  the  term  "  sale  by  description  "  is  adopted.  In  juris- 
dictions where  rescission  is  allowed  for  breach  of  warranty  as  pro- 
vided by  the  Sales  Act,^^  there  is  no  necessity  of  adopting  the 
strained  nomenclature  of  the  English  court  in  order  to  reach  the 
same  result.  If  the  goods  are  identified  the  property  in  them 
will  pass  if  the  parties  so  intended,  but  if  a  description  of  them 
was  also  given  by  the  seller  and  relied  on  by  the  buyer,  there  • 

"  See  infra,   §  484  et  seq.  can   hardly   be   fairly   said,   howercr, 
"  Supra,    5    137.  that    the    machine    delivered    to    the 
"Varley  i.  Whipp,  [1000]   1  Q.  B.  buyer  was  not  the  machine  in  regard 
513.      In  'thia   case  the   parties   were  to  which  the  parties  bargained.     The 
dealing   in   regard  to   a   reaping  ma-  case   was   really    one    of   false   state- 
chine  which  the  defendant  had  never  ments  in  regard  to  an  identified  ma- 
seen  and  which  the  plaintiff  said  was  chine  rather  than  a  failure  to  iden- 
new  the  previous  year,  and  had  been  tify  the  subject-matter  of  the  sale, 
used  to  cut  only  fifty  or  sixty  acres.  '"  See  infra,  §  608. 
These    statements    were    untrue,    and  '"  See  infra,  §  608. 
though  the  machine  was  delivered  it  "See  infra,  §§  603,  608. 
was  held  the  title  never  passed.     It 
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will  be  a  breach  of  warranty  if  the  description  is  untrue  and  the 
buyer  may  rescind  the  transfer  of  title.  Even  if  the  broad 
definition  of  sales  .by  description  which  the  English  court  has 
adopted  be  accepted,  there  are  still  many  cases  where  the  seller 
describes  the  goods  which  cannot  be  called  sales  by  description. 
Thus,  if  the  goods  are  seen  by  the  buyer  and  his  agreement  is  to 
purchase  those  goods,  it  is  not  a  case  of  sale  by  description  though 
the  buyer's  inspection  could  reveal  nothing  because  the  defect  in 
quality  was  latent,  and  the  seller's  description  was  the  induce- 
ment to  the  sale.  But  as  has  already  been  seen,^^  such  a  descrip- 
tion amounts  to  a  warranty.  It  is  an  advantage  of  the  doctrine 
allowing  rescission  for  breach  of  warranty  that  it  will  generally 
render  unnecessary  any  nice  distinction  between  cases  where  the 
description  is  the  agreed  means  of  identifying  the  goods  sold  and 
cases  where  the  description  is  merely  an  assertion  of  qualities  of 
goods  otherwise  identified.  In  either  class  of  cases,  where  re- 
scission is  allowed,  if  the  buyer  has  not  received  goods  he  need 
not  take  them  unless  they  conform  to  the  description,  and  if  he 
ias  taken  them  he  may  promptly  return  them.  He  may  also 
bring  an  action  against  the  seller  if  he  fails  to  deliver  such  goods 
as  he  agreed. 

§  226.  Sales  by  sample  and  description. —  The  obligations  im- 
posed upon  the  seller  who  makes  a  contract  to  sell  or  a  sale  by 
sample  will  hereafter  be  considered.''^  It  is  enough  to  say  here 
that  by  incurring  such  obligations  a  seller  does  not  exclude  the 
obligations  of  one  who  contracts  to  sell  or  sells  by  description  if 
the  terms  of  the  bargain  included  a  description  as  well  as  a 
sample.''* 

"  Supra,  §  203.  Both  the  samples  and  the  bulk  of  the 
"Infra,  §  249  et  seq.  goods  were  so  loosely  woven  that  the 
'*  A  good  illustration  of  this  may  cloth  could  not  be  properly  used  for 
be  found  in  the  case  of  Drummorid  v.  coating.  It  was  held  the  seller  was 
Van  Ingen,  12  A.  C.  284.  The  de-  liable  as  on  breach  of  warranty  for 
fendants  ordered  of  the  plaintiffs  this  failure  of  the  goods.  This  case 
goods  described  in  the  contract  as  may  be  compared  with  Meyer  Drug 
"  mixt  worsted  coatings"  which  were  Co.  v.  Puckett,  139  Ala.  331,  35  So. 
to  be  in  quality  and  weight  equal  to  1019.  There  the  plaintiff  submitted 
certain  numbered  samples.  The  samples  of  medicinal  roots  to  the  de- 
goods  were  furnished  which,  in  point  fendant  and  asked  their  value ;  the 
of  fact,  were  exactly  like  the  samples.  defendant  named  the  samples  "  pink 
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§  227.  Implied  warranties  of  quality  —  Provisions  of  the  Sales 
Act. 

Sec.  15.     IMPLIED  WARRANTIES  OF  QUALITY. 

—  Subject  to  the  provisions  of  this  act  and  of  any  statute  in  that 
behalf,  there  is  no  implied  warranty  or  condition  as  to  the  quality 
or  fitness  for  any  particular  purpose  of  goods  supplied  under  a  con- 
tract to  sell  or  a  sale,  except  as  follows: 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are  required, 
and  it  appears  that  the  buyer  relies  on  the  seller's  skill  or  judgment 
(whether  he  be  the  grower  or  manufacturer  or  not),  there  is  an 
implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose. 

(2.)  Where  the  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the  grower  or 
manufacturer  or  not),  there  is  an  implied  warranty  that  the  goods 
shall  be  of  merchantable  quality. 

(3.)  If  the  buyer  has  examined  the  goods,  there  is  no  implied, 
warranty  as  regards  defects  which  such  examination  ought  to  have 
revealed. 

(4.)  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  article 
under  its  patent  or  other  trade  name,  there  is»no  implied  warranty 
as  to  its  fitness  for  any  particular  purpose. 

(5.)  An  implied  warranty  or  condition  as  to  quality  or  .fitness  for 
a  particular  purpose  may  be  annexed  by  the  usage  of  trade. 

(6.)  An  express  warranty  or  condition  does  not  negative  a  war- 
ranty or  condition  implied  under  this  act  unless  inconsistent  there- 
with.25 

root"  and  offered  to  buy  a,  quantity  ever,    the    English    act    uses    "  con- 

at  a  specified  price.     Roots  were  sent  dition."       The    American    subsection 

like  the  sample  but  the  name  given  (3)      is     a     proviso     of     subsection 

by  the  purchaser  was  erroneous.    The  (2)     of    the    English    act    and    the 

seller,    however,    did    not   know    this  American     subsection      (4)      a     pro- 

and  it  was  held  that   there   was   no  viso  of  subsection  ( 1 ) .     In  subsection 

warranty  that  the  root  was  pink  root.  (1)    after  the  word  "judgment"  the 

^'This    section    follows    section    14  English  act  has  the  following  Avords: 

of     the     English     act.       Where     the  "  and  the  goods  are  of  a  description, 

American   act   uses   the   word   "  war-  which    it    is    in    the    course    of    the 

ranty "    in    subsections     (1-3),    how-  seller's    business    to     supply."      The 
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Before  considering  the  effect  of  these  provisions  it  is  desirable 
to  consider  the  growth  of  the  common  law  upon  the  subject.^" 

§  228.  No  implied  warranty  of  quality  in  the  early  law. — A 
development  in  the  law  of  implied  warranty  of  quality  is  to  be 
observed  similar  to  that  already  noticed  in  regard  to  implied 
warranty  of  title.  There  are  early  cases  making  it  clear  that  in 
the  absence  of  knowledge  by  the  seller  that  the  article  which  he 
sold  was  of  bad  quality  he  was  not  liable.""  If,  however,  the 
seller  knew  that  the  goods  he  was  selling  were  not  merchantable, 
at  least  if  he  were  a  dealer,  he  was  liable.^^  These  cases  certainly 
■express  the  limits  of  the  law  until  the  beginning  of  the  niueteenth 
century.^^  The  earliest  case  where  a  broader  rule  is  suggested 
is  a  Nisi  Prius  decision  of  Lord  EUenborough  in  1815.^°     Since 


omission  of  these  words  seems  to 
make  the  buyer's  reliance  the  sole 
"test.  This  doubtless  means  justi- 
iiable  reliance,  and  whether  the  seller 
were  a,  dealer  would  be  important 
evidence. 

"  See  further,  infra,  §  248. 

"'Eolle,  Abr.  90,  pi.  4. 

''EoUe,  Abr.  90,  pi.   1,  2,   3.     See 
also  3  Bl.  Comm.  165. 

"  In  Stuart  v.  Wilkins,  1  Doug.- 
18,  20,  Lord  Mansfield  said:  "Sell- 
ing for  a  sound  price  without  war- 
ranty may  be  a,  ground  for  an 
assumpsit,  but  in  such  a  case  it  ought 
to  be  laid  that  the  defendant  knew 
of  the  unsoundness.''  In  Parkinson 
V.  Lee,  2  East,  314,  in  a  sale  of  hops 
by  sample  with  a  warranty  that  the 
lulk  corresponded  to  the  sample,  it 
■was  held  that  the  law  did  not  raise 
an  implied  warranty  that  the  com- 
modity should  be  merchantable  though 
"the  price  was  a  fair  one  for  mer- 
•chantable  goods.  Therefore,  there 
Ijeing  a  latent  defect  unknown  to  the 
seller  arising  from  the  fraud  of  the 
^ower  from  whom  the  seller  pur- 
chased, the  seller  was  not  responsible 
though  the  goods  turned  out  to  be  un- 
merchantable. 

"  Gardiner  v.  Gray,  4  Campb.  144. 


In  this  case  there  was  a  bargain  for 
the  sale  of  twelve  bags  of  waste  silk, 
apparently  specific  bales  not  yet 
landed  from  the  vessel  in  which  they 
were  imported.  The  bargain  took 
place  in  London,  but  the  silk  was 
sent  to  the  defendant  at  Manchester. 
On  examination  he  found  it  unmer- 
chantable. Lord  EUenborough  ruled 
as  tollows :  "  I  am  of  opinion,  how- 
ever, that  under  such  circumstances, 
the  purchaser  has  a  light  to  expect 
a  salable  article  answering  the  de- 
scription in  the  contract.  Without 
any  particular  warranty,  this  is  an 
implied  term  in  every  such  contract. 
Where  there  is  no  opportunity  to  in- 
spect the  commodity,  the  maxim  of 
caveat  emptor  does  not  apply.  He 
cannot  without  a  warranty  insist 
that  it  shall  be  of  any  particular 
quality  of  fineness,  but  the  intention 
of  both  parties  must  be  taken  to  be, 
tliat  it  sliall  be  salable  in  the 
market  imder  the  denomination  men- 
tioned in  the  contract  between  them. 
The  purchaser  cannot  be  supposed  to 
buy  goods  to  lay  them  on  a  dunghill. 
The  question  then  is,  whether  the 
commodity  purchased  by  the  plaintiflf 
be  of  such  a  quality  as  can  be 
reasonably  brought   into   the   market 
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then  it  has  not  been  doubted  that  in  some  eases  at  least  the  seller 
of  goods  is  Tinder  an  obligation  to  furnish  goods  which  are  at 
least  merchantable  though  no  such  agreement  or  representation 
was  made.  The  question  has  resolved  itself  into  this:  In  what 
cases  is  such  a  warranty  implied  and  in  what  eases  does  the  old 
maxim  of  caveat  emptor  still  apply? 

§  229.  Classification  in  Jones  v.  Just, —  The  classification  most 
often  adopted  is  borrowed  from  the  opinion  of  Mellor,  J.,  in 
Jones  V.  Just/^  as  follows: 

"  First,  where  goods  are  in  esse,  and  may  be  inspected  by  the 
buyer,  and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies,  even  though  the  defect  which  exists  in  them 
is  latent,  and  not  discoverable  on  examination,  at  least  where  the 
seller  is  neither  the  grower  nor  the  manufacturer:  Parkinson  v. 
Lee,  2  East,  314.  The  buyer  in  such  a  case  has  the  opportunity 
of  exercising  his  judgment  upon  the  matter;  and  if  the  result 
of  the  inspection  be  unsatisfactory,  or  if  he  distrusts  his  own 
judgment,  he  may  if  he  chooses  require  a  warranty.  In  such  a 
case,  it  is  not  an  implied  term  of  the  contract  of  sale  that  the 
goods  are  of  any  particular  quality  or  are  merchantable.  So  in 
the  case  of  the  sale  in  a  market  of  meat,  which  the  buyer  had 
inspected,  but  which  was  in  fact  diseased,  and  unfit  for  food, 
although  that  fact  was  not  apparent  on  examination,  and  the 
seller  was  not  aware  of  it,  was  held  that  there  was  no  implied 
warranty  that  it  was  fit  for  food,  and  that  the  maxim  caveat 
emptor  applied:  Emmerton  i'.  Mathews,  7  H.  &  N.  586,  31 
L.  J.  Ex.  139. 

"  Secondly,  where  there  is  a  sale  of  a  definite  existing  chattel 
specifically  described,  the  actual  condition  of  which  is  capable  of 
being  ascertained  by  either  party,  there  is  no  implied  war- 
ranty:   Barr  v.  Gibson,  3  M.  &  AY.  390. 

"  Thirdly,  where  a  known  described  and  defined  article  is  or- 
dered of  a  manufacturer,  although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still  if  the  known,  described, 

to    be     sold     as     waste     silk?"       A       r.   Fidgeon,   4   Campb.   169,  6  Taunt. 

similar    decision    was    made    in    the       108. 

same    year    in    tlie     case    of    Laing  "  L.  R.  3  Q.  B.  197. 
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and  defined  thing  be  actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  intended  by  the  buyer: 
Chanter  v.  Hopkins,  4  M.  &  W.  399;  Ollivant  v.  Bayley,  5  Q.  B. 

288. 

"  Fourthly,  where  a  manufacturer  or  a  dealer  contracts  to  sup- 
ply an  article  which  he  manufactures  or  produces,  or  in  which  he 
deals,  to  be  applied  to  a  particular  purpose,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufacturer 
or  dealer,  there  is  in  that  case  an  implied  term  or  warranty  that 
it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be 
applied:  Brown  v.  Edgington,  2  Man.  &  G.  279;  Jones  v„ 
Bright,  5  Bing.  533.  In  such  a  case  the  buyer  trusts  to  the  manu- 
facturer or  dealer,  and  relies  upon  his  judgment  and  not  upon 
his  own. 

"  Fifthly,  where  a  manufacturer  undertakes  to  supply  goods, 
manufactured  by  himself,  or  in  which  he  deals,  but  which  the 
vendee  has  not  had  the  opportunity  of  inspecting,  it  is  an  implied 
term  in  the  contract  that  he  shall  supply  a  merchantable  article: 
Laing  v.  Fidgeon,  4  Campb.  169,  6  Taunt.  108.  And  this  doc- 
trine has  been  held  to  apply  to  the  sale  by  the  builder  of  an 
existing  barge,  which  was  afloat  but  not  completely  rigged  and 
furnished;  there,  inasmuch  as  the  buyer  had  only  seen  it  when 
built,  and  not  during  the  course  of  the  building,  he  was  con- 
sidered as  having  relied  on  the  judgment  and  skill  of  the  builder 
that  the  barge  was  reasonably  fit  for  use:  Shepherd  v.  Pybus, 
3  Man.  &  G.  868." 

This  classification,  however,  is  not  wholly  satisfactory.  In 
some  respects  at  least,  as  will  be  seen,  the  English  law  has  gone 
farther  than  the  first  rule  quoted,  at  least,  would  indicate.  In 
ether  respects  some  jurisdictions  at  least,  in  this  country,  do  not 
ffo  so  far  as  the  fourth  and  fifth  of  these  rules.  Instead  of  con- 
sidering  the  matter  in  detail  according  to  this  classification,  it 
will  probably  be  better  and  more  helpful  to  submit  a  different 
classification. 

§  230.  Executory  and,  executed  agreements. —  It  is  obvious  that 
the  question  whether  a  seller  is  bound  by  an  implied  obligation 
that  goods  shall  be  of  merchantable  quality  or  fit  for  a  particular 
purpose  is  somewhat  different  in  the  case  of  a  contract  to  sell 
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goods  by  description  and  in  the  case  of  an  executed  sale  of  speci- 
fied goods.  If  the  seller  contracts  to  sell  goods  by  description  it 
may  well  be  argued  that  as  matter  of  construction  the  contract 
means  not  any  goods  of  that  description  but  goods  of  fair  or  mer- 
chantable quality  of  that  description.  That  is  probably  the  actual 
meaning  of  the  parties.  On  the  other  hand  if  the  seller  agrees 
to  sell  a  specified  article  which  the  parties  have  before  them,  it 
is  clear  that  if  an  obligation  is  imposed  upon  the  seller  it  can- 
not be  derived  from  the  terms  of  the  bargain  but  is  superadded 
by  the  law.  The  obligation  is  giMsi-contiactiial,  rather  than 
contractual.  Because  of  the  difference  just  alluded  to,  some  courts 
have  beem  willing  to  infer  an  obligation  to  furnish  merehantabk 
goods  if  the  bargain  was  executory,  but  not  if  it  wa;S  executed. 
It  is  to  be  observed,  however,  that  an  executory  contract 
to  sell  may  relate  to  a  specified  defined  article  and  on  the 
other  hand  an  executed  sale  may  relate  to  goods  identified  only 
by  description.  The  distinction  which  the  courts  have  in  mind, 
therefore,  is  not  properly  described  as  between  executory  con- 
tracts to  sell  and  executed  sales,  but  rather  between  bargains  re- 
lating to  specified  property  and  bargains  relating  to  property 
specified  only  by  description.^^  It  is  almost  always  true,  however, 
that  an  executory  contract  to  sell  relates  to  unspecified  goods,  and 
an  actual  sale  still  more  generally  relates  to  goods  specified  in 
some  other  way  than  by  a  description  of  their  character.  It  is 
for  this  reason  that  courts  have  referred  to  the  distinction  as  one 

'''  This    is   apparent   from   the    Ian-  quality  of  an  article  sold,  nor  of  its 

giiage    m    some    of    the    eases.     Thus  fitness  for  any  particular  use,  where 

in  Deming  v.   Foster,  42  N.  H.    165,  there  is  a  present  sale  of  a  particn- 

the  court  said:    ''  In  the  case  of  ex-  ]ar  existing  article,  then,  open  to  the 

ecTitory  contracts  for  the  making  or  examination    and    inspection    of    the 

tumishiiLg  of  goods  or  articles  for  a.  purchaser,  and  where  he  requires  no 

special   use,   the   law   implies   a   con-  express      warranty."       It      will     be 

tract  tluit  the  articles  to  be  made  or  noticed    that    the    cases    put   by   the 

furnished  shall  be  reasonably  fit  and  court  where  there  will  and  where  there 

proper   for    the    use   for   wliicb  they  will  no^  be  a  warranty  do  not  cover  all 

are  ordered.     And  when  articles  thus  cases.     An  executed  sale  of  an  article 

agreed  to  be  made  or  furnished  are  not  open  to  inspection,  is  not  touched 

delivered,  the  law  implies  a  warranty  upon.     See  also  Timken  Carriage  Co. 

that   the   articles   are   reasonably   fit  r.   Smith,   123   Iowa,  554,   99  N.  W. 

and  pro.per  for  that  use.     But  there  183. 
is   no    implied   warranty    as    to   the 
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between  executory;  contracts  and  sales  rather  than  between  bar- 
gains  in  regard  to  unspecified  goods  known  only  by  description 
and  goods  otherwise  identified.  In  whatever  way  the  distinction 
be  wor.dfid  it  is  an  important  one.  If  the  contract  is  for  the  sale 
of  goods  specified  only  by  description,  and,  there  are  various 
grades  and  qualities  of  goods  fulfilling  that  description,  it  is  a 
reasonable  construction  of  the  bargain  that  goods  of  merchantable 
quality  are  intended.  Accordingly  this  construction  is  adopted 
unless  something  in  the  contract  indicates  a  contrary  intention. 
!N'or  is  it  material  whether  the  seller  is  a  manufacturer  or  a  dealer 
or  neither.^*  The  terms  of  the  contract  may,  however,  be  so 
specific  that  the  contract  itself  marks  out  the  extent  of  the  seller's 
liability  leaving  nothing  to  implication.^* 

§  231.  Specified  goods  and  unspecified  goods. — As  has  been 
shown  in  the  preceding  section,  it  is  more  than  a  liberal  rule  of 
construction,  it  is  an  imposition  of  liability  irrespective  of 
(though  not  contradicting)  the  positive  contract  of  the  parties,  to 
bold  that  there  is  a  warranty  of  quality  in  case  of  a  sale  or  con- 
tract to  sell  specific  goods.  That  such  a  warranty  is  imposed  in 
some  cases  is  now  well  settled.^^     The  reason  for  imposing  such 


''Laing  v.  Fidgeon,  6  Taunt.  108; 
Euncli  r.  Weil,  72  Ark.  343,  80 
S.  V\.  582,  65  L.  R.  A.  80;  McClung 
V.  Kelley,  21  Iowa,  508;  Russell  v. 
Critchfield,  75  Iowa,  69,  39  N.  W.  186; 
Atkins  Bros.  Co.  v.  Southern  Grain 
Co.,  119  Mo.  App.  119,  95  S.  W.  949; 
Deming  v.  Foster,  42  N.  H.  165; 
Hart  V.  Wright,  17  Wend.  267; 
Howard  r.  Hoey,  23  Wend.  350,  35 
Am.  Dec.  572;  Hargous  v.  Stone,  5 
jST.  Y.  73;  Dounce  v.  Dow,  64  N.  Y. 
411 ;  Hadley  v.  Clinton  County  Co.,  13 
Ohio  St.  502;  Wilson  v.  Belles,  22  Pa. 
Super.  Ct.  477  ;  Fogel  v.  Brubaker,  122 
Pa.  St.  7,  14,  15  Atl.  692;  Best  v. 
Flint,  58  Vt.  543,  5  Atl.  192,  56  Am. 
Eep.  570;  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910. 

"  In  Rollins  Engine  Co.  t».  Eastern 
Forg«  Co.,  73  N.  H.  92,  59  Atl.  382, 
68  L.  R.  A.  441,  the  defendant,  pur- 


suant to  an  order,  agreed  to  procure 
the  necessary  steel  and  forge  it  into 
a  sjiecified  shape  with  the  required 
finish,  to  be  used  by  the  plaintiff  for 
piston  rod  for  an  engine  to  be  sold 
by  the  latter.  It  was  held  that  the 
measure  of  the  defendant's  liability 
was  ordinary  care  in  selecting  the 
material  and  forging  it  according  to 
the  specifications  and  it  was  not 
liable  for  either  defects  in  the  steel 
or  in  its  manufacture  which  were  not 
discoverable  by  such  care.  If  this 
case  is  to  be  supported  it  must  be  on 
the  ground  that  the  full  specifications 
excluded  the  ordinary  rule.  Peoria 
Grape  Sugar  Co.  v.  Turney,  175  111. 
631,  51  N.  E.  587.  See  further, 
§  236. 

"  The  first  decision  to  this  eflfect, 
other  than  those  cited  in  §  228,  note, 
seems    to   be    Shepherd   v.    Pybus,    3 
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a  liability  upon  the  seller  is  the  justifiable  reliance  of  the  buyer 
upon  the  seller  in  the  purchase  of  the  goods.^®  This  reliance  does 
not  exist  in  every  case.  The  circumstances  which  must  be  con- 
sidered in  determining  its  existence  may  be  thus  summarized. 
Was  the  seller  a  manufacturer  of  the  goods,  and  thus  familiar 
with  their  construction?  Or,  if  not  a  manufacturer,  was  he  a 
dealer  in  goods  of  that  kind  and  so  a  competent  judge  of  their 
quality  ?  Did  the  buyer  inspect  or  have  an  opportunity  to  inspect 
the  goods,  and  was  the  defect  latent  so  that  it  could  not  be  dis- 
covered by  such  inspection?  Apart  from  opportunity  to  inspect, 
were  there  circumstances  showing  that  the  cEcllei'  selected  the 
goods  relying  on  his  own  judgment  or  showing  an  intention  that 
the  buyer  should  take  the  risk  of  the  quality  ?  Varying  weight  is 
given  in  different  jurisdictions  to  these  circumstances,  as  will 
appear  from  the  following  sections. 

§  232.  The  seller  a  manufacturer. —  "Where  the  seller  manu- 
factured the  goods  which  he  sold,  a  warranty  that  the  goods  are 
merchantable  is  implied  both  in  England  and  in  this  coxmtry, 
unless  something  in  the  terms  of  the  bargain  indicates  a  contrary 
intention,  or  unless  the  buyer  had  opportunity  to  inspect  the  goods 

M.   &  G.    868.     This  was  a,  contract  Landreth  r.  Wyckoff,  73  X.  Y.  Suppl. 

for  the  sale  of  a  barge  by  the  builder.  388    (compare  Bierman  v.  City  Jlills 

It  was  lying  at  the  seller's  wharf  and  Co.,  151  X.  Y.  482,  45  N.  E.  856,  37 

was  not  quit«  finished.     It  was  held  L.  R.  A.   799,  56  Am.   St.  Rep.  636, 

that  a  wari'anty  was  implied  that  the  where  the  court  lay  stress  on  the  fact 

barge  was   reasonablj'   fit  for  use  as  that    the    contract    in    question   was 

such.      In    many    cases    subsequently  executory)  ;  Hood  c.  Bloch,  29  W.  Va. 

it    has    been    held    that    a   warranty  244,  255.     In  Pennsylvania  it  is  the 

may  be  implied  though  the  goods  to  fixed  rule  that  there  are  no  impliea 

which  the  bargain  related  were  speci-  warranties   in  executed  sales.     Fogel 

fied.     Jones    v.   -lust,   L.   R.   3   Q.   B.  i\  Brubaker,  122  Pa.  St.  7,  14,  15  Atl. 

197;   Preist  r.  Last,   [1903]    2  K.  B.  692.     And   perliaps  in  Illinois.     Tel- 

148;  Kellogg  Bridge  Co.  v.  Hamilton,  luride   Power   Co.   i\   Crane   Co.,   103 

110  U.  S.  108,  3  S.  Ct.  537,  28  L.  ed.  111.  App.  647,  208  111.  218. 

86;  Campion  v.  Marston,  99  Me.  410,  ^Benjamin,    Sale    (5th   Eng.   ed.), 

59  Atl.  548;  Murchie  i:.  Cornell,  155  625;  Troy  Grocery  Co.  r.  Potter,  139 

Mass.  60,  29  N.  E.  207,  14  L.  R.  A.  Ala.  359,  36  So.  12;  Skinner  c.  Kerwin 

492,  31  Am.  St.  Rep.  526;   White  v.  Glass  Co.,  103  Mo.  App.  650,  77  S,  W. 

Miller,   71    N.    Y.    118,   27    Am.   Rep.  1011 ;  Omaha  Coal  Co.  !'.  Fay,  37  Xeb. 

13;  Prentice  i'.  Fargo,  53  N.  Y.  App.  68,  55  N.  W.  211;  Hood  v.  Bloch,  29 

Div.    608,    65    N.    Y.    Suppl.    1114;  W.  Va.  244. 
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and  this  inspection  would  have  disclosed  the  defect. ^^  If  the 
seller  holds  himself  out  to  the  buyer  as  the  manufacturer  of  the 
subject-matter  of  the  bargain,  the  case  is  governed  by  the  princi- 
ples applicable  to  sales  by  manufacturers.^*  If  there  was  oppor- 
tunity for  inspection  there  is  no  warranty  implied  as  to  defects 
which  would  have  been  obvious  upon  inspection.^'^     Special  eir- 


"  Shepherd  v.  Pybus,  3  M.  &  G. 
868;  Jones  v.  Bright,  5  Bing.  533; 
Jones  V.  Padgett,  24  Q.  B.  D.  650; 
Frost  V.  Aylesbury  Dairy  Co.,  [1905] 
1  K.  B.  608  (C.  A.)  ;  Main  v.  Bear- 
ing, 73  Ark.  470,  84  S.  W.  640;  Main 
V.  El  Dorado  Dry  Goods  Co.,  83  Ark. 
15,  102  S.  W.  681;  Wells  v.  Gress, 
118  Ga.  566,  45  S.  E.  418;  Elgin 
Jewelry  Co.  v.  Estes,  122  Ga.  807,  50 
S.  E.  939;  Chicago  Packing  Co.  v. 
Tllton,  87  111.  547;  Nixa  Canning  Co. 
V.  Lehmann-Higginson  Grocer  Co.,  70 
Kans.  664,  79  Pac.  141,  70  L.  R.  A. 
653 ;  Copas  v.  Anglo-American  Pro- 
vision Co.,  73  Mich.  541,  41  N.  W. 
690;  Bnick  Motor  Co.  v.  Reid  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591; 
Pease  v.  Sabin,  38  Vt.  432,  91  Am. 
Dec.  364;  Hood  v.  Bloch,  29  W.  Va. 
244;  Leggett  v.  Young,  29  N.  B.  675. 

''Brown  v.  Edgington,  2  M.  &  G. 
279. 

'"  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108,  28  L.  ed.  86;  National 
Cotton  Oil  Co.  r.  Young,  72  Ark.  144, 
85  S.  W.  92 ;  Glasglow  Milling  Co.  v. 
Burgher,  122  Mo.  App.  14,  97  S.  W. 
950;  Hoe  v.  Sanborn,  21  N.  Y.  552,  78 
Am.  Dec.  163;  Hooven  &  Allison  Co. 
V.  Wirtz,  15  N.  Dak.  477,  107  N.  W. 
1078.  In  Kellogg  Bridge  Co.  v.  Hamil- 
ton, 110  U.  S.  108,  28  L.  ed.  86,  the 
court  said :  "  The  authorities  to  which 
we  have  referred,  although  differing  in 
the  form  of  stating  the  qualifications 
and  limitations  of  the  general  rule, 
yet  indicate  with  reasonable  certainty 
the  substantial  grounds  upon  which 
the  doctrine  of  implied  warranty  has 
been  made  to  rest.    According  to  the 


principles  of  decided  cases,  and  upon 
clear  grounds  of  justice,  the  funda- 
mental inquiry  must  always  be 
whether,  under  the  circumstances  of 
the  particular  case,  the  buyer  had  the 
right  to  rely  and  necessarily  relied  on 
the  judgment  of  the  seller,  and  not 
upon  his  own.  In  ordinary  sales  the 
buyer  has  an  opportunity  of  inspect- 
ing the  article  sold;  ajid  the  seller 
not  being  the  maker,  and,  therefore, 
having  no  special  or  technical  knowl- 
edge of  the  mode  in  which  it  was 
made,  the  parties  stand  upon  grounds 
of  substantial  equality.  If  there  be, 
in  fact,  in  the  particular  case  any  in- 
equality, it  is  such  that  the  law  can- 
not or  ought  not  to  attempt  to  provide 
against;  consequently,  the  buyer  in 
such  cases  — •  the  seller  giving  no  ex- 
press warranty  and  making  no  repre- 
sentations tending  to  mislead  —  is 
holden  to  have  purchased  entirely  on 
his  own  judgment.  But  when  the 
seller  is  the  maker  or  manufacturer 
of  the  thing  sold,  the  fair  presump- 
tion is  that  he  understood  the  process 
of  its  manufacture,  and  was  cognizant 
of  any  latent  defect  caused  by  such 
process,  and  against  which  reasonable 
diligence  might  have  guarded.  This 
presumption  is  justified,  in  part,  by 
the  fact  that  the  manufacturer  or 
maker  by  his  occupation  holds  him- 
self out  as  competent  to  make  articles 
reasonably  adapted  to  the  purposes 
for  which  such  or  similar  articles  are 
designed.  When,  therefore,  the  buyer 
has  no  opportunity  to  inspect  the 
article,  or  when,  from  the  situation, 
inspection  is  impracticable  or  useless, 


308 


FoKMATIOlSr    OF    THE    CoiSTEACT. 


ciimstances-  may  indicate  in  particular  cases  that  the  risk  either 
^vhoIly  or  in  part,  as  to  -the  quality  of  the  goods,  is  assumed  by 
the  buyer.  When  goods  are.  sold  at  second-hand,  for  instance, 
even  by  a  manufacturer,  it  cannot  be  supposed  that  a  warranty  is 
implied  of  the  same  sort  that  would  be  implied  had  the  goods 
been  new.*"  But  though  in  such  a  sale  it  could  not  be  implied 
that  the  goods  were  warranted  equal  in  quality  to  new  goods,  it 
seems  that  there  is  a  warranty  that  they  were  originally  mer- 
chantable, and  if  the  buyer  relies  on  the  seller's  judgment,  a  war- 
ranty that  they  are  still  reasonably  fit  for  the  purpose  for  which 
they  are  intended  should  be  implied.  Where  a  manufacturer 
sells  goods  which  are  a  waste  product,  as  such,  it  will  generally 
be  true,  that  the  buyer  assumes  the  risk  of  the  quality  and  value 


it  is  unreasonable  to  suppose  that  he 
bought  on  his  own  judgment,  or  that 
he  did  not  rely  on  the  judgment  of 
the  seller  as  to  latent  defects  of 
which  the  latter,  if  he  used  due  care, 
must  have  been  informed  during  the 
process  of  manufacture.  If  the  buyer 
relied,  and  under  the  circumstances 
had  reason  to  rely,  on  the  judgment 
of  the  seller,  who  was  the  manu- 
facturer or  maker  of  the  article,  the 
law  implies  a,  warranty  that  it  is 
reasonably  fit  for  the  use  for  whic'h 
it  was  designed,  the  seller  at  the  time 
being  informed  of  the  purpose  to  de- 
vote it  to  that  use." 

^  111  Morley  p.  Consolidated  "Mfg.  Co., 
lOfi  JIa=s.  257,  81  N.  E.  993,  the  plain- 
tiff bought  a  second-hand  automobile 
from  an  agent  of  the  manufacturer. 
After  two  months'  use  the  crank  shaft 
broke  and  damaged  the  engine  mate- 
rially. The  court  held  there  Avas  no 
implied  warranty  covering  this  dam- 
age, saying:  "  ^Ye  are  also  of  opinion 
that  there  was  no  implied  warranty 
as  to  the  length  of  time  this  crank 
shaft  would  stand  the  strain  of  use. 
The  svibject  of  sale  was  an  auto- 
mobile. Even  if  it  be  assumed  thai 
the  plaintiff  had  the'  right  to  think 
the  sale  was  made  by  the  manufac- 


turer, still  the  machine  was  not  made 
specially  for  the  plaintiff,  but  on  the 
contrary  was  one  which  had  been 
considerably  used  and  was  bought  by 
him  at  what  he  knew  was  a  sum  be- 
low the  usual  price  for  a  new  machine 
of  the  same  kind.  If  it  be  said  that 
he  had  the  right  to  suppose  it  was 
fit  to  run,  the  answer  is  that  it  was 
fit  to  run.  Every  part  essential  to 
the  running  of  the  machine  was  there 
at  the  time  of  the  purchase  —  in 
other  words  the  machine  was  an  auto- 
mobile in  running  order,  and,  after 
the  purchase,  was  actually  used  by 
the  plaintiff  nearly,  if  not  quite,  two 
months  before  the  shaft  broke.  If 
the  shaft  had  been  stronger  it  might 
have  lasted  for  a  longer  time.  There 
is  no  claim  of  fraud,  tender  these 
circumstances  we  think  that  there 
was  no  implied  warranty  as  to  the 
length  of  time  the  shaft  would  last, 
but  that  as  to  that  the  doctrine  of 
caveat  emptor  is  applicable.  See  Wil- 
son i\  Lawrence,  139  Mass.  318,  1 
N.  E.  278."  See  also  W.  R.  Colchord 
Mach.  Co.  V.  Loy-Wilson  Foundry  Co. 
(:\Io.  App.) ,  110  S.  W.  630.  But  repre- 
sentations of  the  seller  which  are  'an 
inducement  to  the  sale  will  amount 
to  an  express  warranty,  though  the 
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of  the  goods.*^  But  if  a  mamifactuTer  sells  a  by-produ'et  of  his 
manufacture  not  as  such,  but  simply  as  one  of  the  things  he 
manufactures,  it  would  seem  iininaierial  that  the  production  .of 
such  goods  was  not  the  main  purpose  of  his  business. 

§  233.  The  seller  a  dealer. — According  to  the  English  law 
(and  also  under  the  American  Sales  Act)  the  seller  impliedly 
warrants  the  merchantable  character  of  the  goods  which  he  sells 
as  fully  when  he  is  merely  a  dealer  in  goods  of  that  description 
as"  when  he  is  a  manufacturer.*^  In  this  country  some  jurisdic- 
tions adopt  the  English  law  and  hold  that  the  dealer  may  be 
liable  upon  an  implied  warranty  in  sales  of  specified  goods,*''  but 
the  majority  of  American  decisions  hold  that  no  such  warranty  as 
exists  where  a  manufacturer  is  the  seller  exists  where  the  seller 


is  are  second-hand.  Walker, 
Evans  &  Cogswell  Co.  v.  Ayer  (S.  C), 
61  S.  E.  557. 

"Turner  i;.  Mucklow,  8  Jur.  N.  S. 
870,  6  L.  T.  (N.  S.)  690  (the  seller 
sold  "  spent  madder,"  the  refuse  prod- 
uct of  his  manufacture,  and  sold  as 
such.  It  was  held  the  buyer  took  the 
risk  of  its  utility  for  producing  gar- 
rancine)  ;  Listman  Mill  Co.  v.  Miller, 
131  Wis.  393,  111  N.  W.  496  (a 
flouring  mill  sold  "  280  tons  No.  2 
screenings  more  or  less,"  its  output 
for  a  specified  period.  There  was  held 
to  be  no  warranty  implied  that  the 
screenings  in  future  would  be  of  the 
same  quality  as  those  produced  at  the 
time  the  contract  was  made ) . 

«  Jones  f.  Just,  L.  R.  3  Q.  B.  197 ; 
Preist  V.  Last,  [1903]  2  K.  B.  148 
(C.  A.)  ;  Wallis  v.  Russell,  [1902]  2 
Ir.  585.  The  two  cases  last  cited 
were  decided  under  the  Sale  of  Goods 
Act,  hut  the  statute  adopted  in  this 
particular  the  rule  previously  exist- 
ing. A  sale  by  a  manufacturer  or 
dealer  of  goods  which  he  does  not 
habitually  sell  contains  no  implied 
warranty. 

"Dushane  v.  Benedict,  120  U.  S. 
630,  636,  7  S.  Ct.  696,  30  L.  ed.  810; 
Oil  Well  Supply  Co.  v.  Priddy   (Ind. 


App.),  83  N.  E.  623;  Campion  v. 
Marston,  99  Me.  410,  59  Atl.  548; 
Murchie  v.  Cornell,  155  ilass.  60,  29 
N.  E.  207,  14  L.  R.  A.  492,  31  Am.  St. 
Eep.  526 ;  Skinner  i'.  Kerwin  Glass 
Co.,  103  Mo.  App.  650,  77  S.  W. 
1011;  Atkins  Bros.  Co.  v.  Southern 
Grain  Co.,  119  Mo.  App.  119,  95  S.  W. 
949.  The  Georgia  Civil  Code,  §  365, 
provides :  "  If  there  is  no  express 
covenant  of  warranty,  the  pur- 
chaser must  exercise  caution  in  de- 
tecting defects;  the  seller,  however, 
in  all  cases  (unless  expressly  or  from 
the  nature  of  the  transaction  ex- 
cepted) warrants:  1.  That  he  has  a 
valid  title  and  right  to  sell.  2.  That 
the  article  is  merchantable,  and  rea- 
sonably suited  to  the  use  intended. 
3.  That  he  knows  of  no  latent  defects 
undisclosed."  It  will  be  observed  that 
the  obligation  of  implied  warranty  is 
not  even  limited  to  dealers.  On  the 
construction  of  this  provision,  see 
Elgin  Jewelry  Co.  v.  Estes,  122  Ga. 
807,  50  S.  E.  939;  Wells  v.  Gress,  118 
Ga.  566,  45  S.  E.  418.  California 
Civil  Code,  §  1771,  enacts  that  there 
is  an  implied  warranty  where  mer- 
chandise is  sold  which  is  inaccessible 
to  the  buyer's  examination.  See 
Moore   v.  MoKinlay,   5   Cal.   471.     A 
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is  merely  a  dealer.**  The  same  qualification  noticed  in  the  pre- 
ceding section  in  regard  to  manufacturers  must  also  exist  in 
regard  to  dealers ;  that  is,  such  jurisdictions  as  allow  an  implied 
warranty  in  any  case  in  a  sale  by  a  dealer  must  restrict  it  to 
cases  where  the  goods  are  not  accessible  to  inspection  if  examina- 
tion would  disclose  the  defect.*"  If  the  seller  of  specific  goods  is 
neither  a  manufacturer  nor  a  dealer,  generally  no  warranty  of 
specific  goods  would  be  implied,  but  if  the  skill  or  judgment  of 
the  seller  were  evidently  relied  on,  there  seems  no  reason  why 
the  nature  of  the  seller's  occupation  should  make  a  difference, 
and  the  Sales  Act  has  adopted  this  idea.*® 


similar  provision  is  contained  in  S. 
Dal-:.  Comp.  L.,  §  3635.  See  Standard 
Eope  to.  (.  Olmen,  13  S.  Dak.  296, 
"3  N.  W.  271.  And  in  South  Caro- 
lina, in  the  absence  of  circumstances, 
showing  a  contrary  agreement  any 
se-ller  of  personal  property  impliedly 
warrants  it  of  value  for  the  purpose 
to  which  such  goods  are  ordinarily 
applied.  Walker,  Evans  &  Cogswell 
Co.   (S.  C),  61  S.  E.  557. 

"  Reynolds  r.  General  Electric  Co., 
141  Fed.  Eep.  551,  73  C.  C.  A.  23; 
McCoa  I.  Elam  Drug  Co.,  114  Ala. 
74,  21  So.  479,  62  Am.  St.  Rep.  88; 
Chicago  Provision  Co.  v.  Tilton,  87 
111.  547;  Borden  &  Sellcck  Co.  v. 
Eraser,  118  111.  App.  655;  Ehrsam  v. 
Brown,  76  Kans.  206,  91  Pac.  179; 
\Yhite  V.  Oakes,  88  Me.  367,  34  Atl. 
175,  32  L.  R.  A.  592;  Kernan  v. 
Crook,  100  Md.  210,  59  Atl.  753; 
Howard  Iron  Works  r.  Buffalo  Ele- 
vating Co.,  113  N.  Y.  App.  Div.  562, 
90  N.  Y.  Suppl.  163;  affd.,  without 
opinion,  188  N.  Y.  619,  81  N.  E.  1166; 
Pascal  P.  Goldstein,  100  N.  Y.  Suppl. 
1025;  Strauss  v.  Salzer,  109  N.  Y. 
Suppl.  734;  Hooven  &  Allison  Co.  v. 
Wirtz.  15  N.  Dak.  477,  107  N.  W.  1078, 
citing  N.  Dak.  Revised  Codes  (1899), 
§§  3976,  3978.  See  also  Hight  v. 
Bacon,  126  Mass.  10,  30  Am.  Rep. 
639. 


"  See  statutes  referred  to  above  of 
California  and  Georgia;  Carleton  v. 
Jenks,  80  Fed.  Rep.  937,  47  U.  S.  App. 
734,  26  C.  C.  A.  265.  See  also  Farrell 
V.  Manhattan  Market  Co.,  198  Mass. 
271,  84  N.  E.  481. 

"Section  15  (1).  Wing  v.  Chap- 
man, 49  Vt.  33,  was  an  action  on  the 
case  for  the  false  warranty  of  a  yoke 
of  oxen.  After  discussing  the  subject 
of  the  express  warranty,  the  court 
said :  "  Even  without  any  express 
warranty  in  this  class  of  contracts, 
the  law  has  now  become  pretty  well 
settled,  that  where  the  special  pur- 
pose of  the  buyer  is  made  known  to 
the  seller,  and  the  seller,  with  such 
knowledge,  delivers  the  goods,  the  law 
implies  that  they  are  reasonably  fit 
for  the  purpose  specified.  If  the  facts 
show  that  the  buyer  trusts  to  the 
judgment  of  the  seller,  the  seller  must 
see  to  it  that  he  judges  correctly. 
The  question  has  been  much  discussed 
whether  this  doctrine  applies  in  cases 
where  the  seller  was  not  the  manu- 
facturer of  the  goods  sold;  but  it  ia 
now  settled  that  it  applies  generally 
to  all  sales  of  property  for  a  special 
purpose,  if  the  sale  is  made  on  the 
judgment  and  skill  of  the  vendor." 
See  also  Gage  c.  Carpenter,  107  Fed. 
Rep.  886,  47  C.  C.  A.  39. 
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§  234.  Inspection. —  It  is  rightly  held  that  in  any  case  where 
the  buyer  has  an  opportunity  to  inspect  goods,  there  should  be 
no  warranty  implied  as  to  which  the  examination  ought  to  dis- 
close defects,  for  the  basis  of  implied  warranty  is  the  justifiable 
reliance  of  the  buyer  upon  the  seller's  judgment.  In  case  of 
latent  defects,  however,  there  is  no  reason  why  the  buyer's  right 
of  inspection  should  limit  the  implication  of  a  warranty  in  regard 
to  such  defects.  Pie  may  naturally  and  justifiably  trust  to  the 
seller  as  to  such  matters  if  the  seller  has  superior  knowledge.  Ac- 
cordingly under  the  English  law,  opportunity  of  inspection  and 
actual  inspection  will  not  necessarily  preclude  the  buyer  from 
asserting  a  warranty  in  regard  to  latent  defects.*^  In  this  coun- 
try, as  has  already  been  seen,  where  there  is  a  contract  to  sell 
goods  by  description,  there  is  an  implied  warranty  that  the  goods 
shall  be  merchantable.**  This  warranty  everywhere  survives  the 
inspection  and  acceptance  of  the  goods  where  the  defect  is  latent, 
and  in  some  jurisdictions,  or  under  some  circumstances,  even 
though  the  defect  is  obvious.  This  question  is  dealt  with  here- 
after.*® It  is  enough  here  to  call  attention  to  the  fact  that  in- 
spection is  not  held  any^vhere  necessarily  to.  destroy  a  promise  or 
warranty  created  by  a  bargain  previously  made.  But  where  in- 
spection is  had  or  may  be  had  at  the  time  the  bargain  itself  is 
made,  the  tendency  in  this  country  seems  to  be  to  hold  that  at 
least,  in  the  absence  of  guilty  knowledge  on  the  part  of  the  seller, 
the  inspection  precludes  the  existence  of  any  implied  warranty, 

"  Jones    V.    Bright,    5    Bing.    533 ;  object  and  use  of  either  inspection  of 

Priest  V.   Last,    [1903]    2   K.   B.   148  bulk  or  sample  alike  are  to  give  in- 

(C.  A.)  ;   Wallis  v.  Russell,   [1902]   2  formation,  disclosing  directly  through 

Ir.  585    (C.  A.).     The  same  question  the  senses  \yhich  any  amount  of  cir- 

is  involved  in  sales  by  sample  where  cumlocution   might   fail   to  express." 

the   sample   contains  a  latent  defect.  This  was  quoted  with  approval  and 

It  is  well  settled  in  England  that  the  followed  in  Drummoud  v.  Van  Ingen, 

buyer  is  entitled  not  simply  to  goods  12  A.   C.  284.     See  also  Heilbutt  v. 

conforming  to  the  sample,  but  also  to  Hickson,  L.  R.  7  C.  P.  438. 

goods  free  from  latent  defects  in  the  *"  See  supra,  §  229. 

sample.     In  Mody  v.  Gregson,  L.  R.  "  See  infra,  §  481  et  seq. 
4  Ex.  49,  53,  Willes,  J.,  said :     "  The 
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regardless  of  whether  the  defect  is  latent.^"  In  some  cases,  how- 
ever, reliance  is  placed  on  the  fact  that  inspection  would  reveal 
the  defect.^^  In  the  sale  of  drugs  by  a  druggist  to  a  customer, 
the  Supreme  Court  of  Texas  has  laid  down  the  rule  that  oppor- 
tunity of  inspection  or  actual  inspection  does  not  make  the  doc- 
trine of  caveat  emptor  applicable,  for  in  most  cases  it  is  obvious 
that  inspection  is  useless  and  the  druggist  purports  to  have  skill 
in  regard  to  the  nature  of  the  goods  he  sells.®^  The  reasoning 
upon  which  this  rule  is  based,  however,  would  extend  to  sales  of 
other  things  than  drugs. 

§  235.  Fitness  for  a  particular  purpose. —  The  warranty  of 
merchantability  is  not  the  only  warranty  that  may  be  implied  on 
the  sale  of  goods.  Where  the  buyer  buys  goods  for  a  particular 
purpose  a  warranty  is  sometimes  implied  that  the  goods  shall  be 
fit  for  that  purpose.  Here  again  a  distinction  must  be  taken 
between  a  bargain  for  goods  by  description  (which  will  generally 
be  an  executory  contract  to  buy  and  sell),  and  a  bargain  for  speci- 
fied goods  (which  will  generally  be  an  executed  sale).  If  a  seller 
contracts  to  furnish  goods  for  a  specified  object  it  is  often  possible 
on  a  reasonable  construction  of  the  contract  to  hold  that  he  has 

"  Barnard  r.  Kellogg,  10  Wall.  383,  It  certainly  does  not  express  the  pres- 

19  L.  ed.  987;  Dorsey  i\  Watkins,  151  ent  law  of  England.     See  cases  citert 

Fed.     Rep.     340;     Cal.     Civil     Code,  in  note  47. 

§    1771;    Browning    v.    JIcNear,    145  "In   Badger   r.   Whitcomb,   66  Vt 

Cal.    272;    Martin    r.   Roehn,   92   111.  125,  28  Atl.  877,  "  the  seller  made  no 

App.  87 ;  Horwich  v.  Western  Brewery  representation     in     respect     to     the 

Co.,  95  111.  App.  162;  White  c.  Oakes,  boards  sold.     The  defendants  had  an 

88  lie.  367,  34  Atl.  17-'),  32  L.  R.  A.  opportunity  to  inspect  them,  and  were 

592 ;  Farrell  v.  Manhattan  Market  Co.,  requested    by    the    seller    to    inspect 

198  Mass.  271,  84  N.  E.  481 ;  Ivans  v.  them,    and   by   inspecting   them  they 

Laury,  67  N.  J.  L.  153,  50  Atl.  355;  could  have  discovered  the  defect;'' held 

S.     Dak.     Comp.     L.,     §     3635;     Mc-  that  there  was  no  implied  warranty; 

Quaid  r.  Ross,  85  Wis.  492,  55  N.  W.  National  Cotton  Oil  Co.  v.  Young,  72 

705,  22  L.  E.  A.  187,  39  Am.  St.  Rep.  Ark,    144,   85    S.    W.    92;    Brooks   v. 

864.     This   is   also   so   stated   in  the  Camak,   130   Ga.   213,  60  S.  E.  456; 

first    rule    in    Jones    i'.    Just,    L.    R.  Doyle  v.  Parish,  110  Mo.  App.  470,  85 

3    Q.   B.    197,    quoted    snj^rn,    §    228.  S.  W.  646. 

But  the  statement  was  based  on  an  "  Jones  v.  George,  56  Tex.   149,  42 

early  decision  and  probably   did  not  Am.  Rep.  689,  61   Tex.   345,  48  Am. 

accurately   express    the    English   law  Rep.   280,   a  case   involving  the   sale 

when  it  was  made.  See  the  second  of  paris  green  to  kill  cotton  wormn. 
rule  and  the  end  of  the  fifth  rule,  ibid. 
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agreed  to  fumisli  something  whicli  will  accomplish  the  object 
desired.  On  the  other  hand  if  the  bargain  relates  to  specified 
goods,  it  is  more,  obviously  an  implication  of  law  apart  from  the 
contract  between  the  parties  if  the  seller  is  held  to  wa^rrant  the 
fitness  of  the  article  for  the  purpose  designed.  It  should  be 
noticed  also  that  fitness  for  a  particular  purpose  may  be  merely 
the  equivalent  of  merchantability.  Thus  the  particular  purpose 
for  which  a  reaping  machine  is  generally  designed  is  reaping.  If 
it  will  not  fulfill  this  purpose  it  is  not  merchantable.  The  par- 
ticular purpose,  however,  may  be  narrower;  a  reaping  machine 
may  be  desired  for  operation  on  rough  ground  and  though  it  may 
he  a  good  reaping  machine  it  may  yet  be  impossible  to  make  it 
work  satisfactorily  in  the  place  where  the  buyer  wishes  to  use  it. 
The  principle  already  laid  down  that  a  manufacturer  impliedly 
warrants  his  goods  to  be  merchantable  includes,  therefore,  the  doc- 
trine sometimes  stated  in  this  way  —  that  the  manufacturer  of 
goods  impliedly  warrants  that  they  are  reasonably  fit  for  the 
general  purpose  for  which  they  are  manufactured.^*  Sometimes, 
however,  a  more  extensive  warranty  exists  by  implication.  The 
manufacturer  is  held  to  warrant  not  simply  that  the  goods  he  sells 
are  fit  for  the  general  purpose  for  which  they  aie  manufactured, 
but  also  are  fit  for  some  special  purpose  of  the  buyer's  which  will 
not  be  satisfied  by  mere  fitness  for  the  general  purpose  goods  of 
that  sort  fulfill.  The  test  here,  as  elsewhere,  is  whether  the 
buyer  justifiably  relied  upon  the  seller's  judgment  or  whether 
relying  on  his  own  he  ordered  or  bought  what  is  frequently  called, 

'    "••Randall   v.   Newsopjf^   Q.   B.  D.  Pittsburg  Clay  Pot  Co.,  97  JH.  429, 

102  (C.  A.);  Union  Iron  Works  v.  55  Atl.  447 ;  St.  Louis  Brewing  Assoc. 
iSpottswood,  141  Fed.  Rep.  834,  72  v.  McEnroe,  80  ilo.  App.  429;  Jloore 
C.  C.  A.  300 ;  The  Nimrod,  141  Fed.  v.  Koger,  113  Mo.  App.  423,  87  S.  W. 
Rep.  215;  Troy  Grocery  Co.  v.  Potter,  602;  Skinner  r.  E.  F.  Kerwin  Glass 
139  Ala.  359,  36  S.  W.  12;  Murray  Co.,  103  Mo.  App.  650,  77  S.  W.  1011; 
Iron  Works  i'.  De  Kalb  Electric  Co.,  Beck  &  Corbet  Co.  v.  Holbeck,  109  Mo. 

103  111.  App.  78;  Telluride  Power  Co.  App.  179,  82  S.  W.  1128;  Rogers  v. 
V.  Crane,  103  111.  App.  647,  208  111.  Beckrich,  61  N.  Y.  Suppl.  725;  Soutb- 
218;  Parsons  Co.  r.  Mallinger,  122  ern  Iron  Co.  v.  Exeter  Machine 
Iowa,  703,  98  N.  W.  580;  Redhead  Works,  109  Tenn.  67,  70  S.  W.  614. 
V.  Wyoming  Cattle  Co.,  126  Iowa,  But  see  Rollins  Engine  Co.  v.  Eastern 
410,  102  N.  W.  144;  Ideal  Heating  Forge  Co.,  73  N.  H.  92,  59  Atl.  382, 
Co.'c.   Kramer,    127   Iowa,    137,    102  68  L.  R.  A.  441, 

N.  W.  840;  Queen  City  Glass  Co.  v. 
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"  a  known,  described,  and  definite  article."  In  the  cases  cited 
below  it  was  held  that  the  manufacturer  was  liable  as  a  warrantor 
of  fitness  for  a  special  purpose  though  it  did  not  appear  that  the 
goods  sold  were  not  fit  for  some  purposes  for  which  goods  of  the 
sort  are  naturally  adapted. °*  Even  though  inspection  would 
not  reveal  the  defect  in  the  goods  it  is  possible  for  the  buyer 
to  select  them,  relying  upon  his  own  judgnient,  and  if  he  does 
this  the  seller  at  least,  in  the  absence  of  guilty  knowledge,^^  will 
not  be  liable  on  an  implied  warranty.^®    Inspection  by  the  buyer 


"  Marbury  Lumber  Co.  v.  Stearns 
Mfg.  Co.,  32  Ky.  L.  Rep.  739,  107 
S.  W.  200;  Queen  City  Glass  Co.  v. 
Pittsburg  Clay  Pot  Co.,  97  Md.  429, 
55  Atl.  447  (in  this  case  clay  pots 
were  purchased  for  annealing  glass. 
For  this  use  they  were  necessarily 
subjected  to  a  very  high  temperature 
and  some  of  them  were  unable  to 
withstand  so  severe  a  test.  The  seller 
was  held  liable)  ;  Ideal  Heating  Co.  v. 
Kramer,  127  Iowa,  137,  102  N.  W. 
840  (a  heating  plant  purchased  for 
a  particular  building  was  held  im- 
pliedly warranted  to  heat  the  build- 
ing. It  was  not  enough  that  a  mer- 
chantable and  workmanlike  plant  was 
furnished  which  might  have  heated 
satisfactorily  some  other  building. 
[(Compare  with  this  case.  Holt  r. 
Sims,  94  Minn.  157,  102  N.  \Y.  386, 
and  Beggs  )'.  .Tames  Hanley  Co.,  27 
E.  I.  385,  62  Atl.  373,  114  Am.  St. 
Rep.  44] )  ;  Strongitharm  f.  North 
Lonsdale  Steel  Co.,  21  Times  L.  Rep. 
357  (Limestone  was  bought  of  the 
plaintiff  for  use  in  the  defend- 
ant's iron  smelting  works.  This 
purpose  was  known  to  the  sellers,  and 
it  was  held  they  were  bound  to  fur- 
nish limestone  reasonably  fit  for  such 
use,  nor  was  the  rule  changed  because 
the  plaintiff's  quarry  was  known  to 
be  a,  second-grade  quarry,  in  which 
were  beds  of  limestone  of  varying 
quality).  See  also  Jones  r.  Bright,  5 
Bing.   533;    Brown   v.   Edgington,   2 


M.  &  G.  279;  Redhead  r.  Wyoming 
Cattle  Co.,  126  Iowa,  410,  102  N.  W. 
144 ;  West  ^Michigan  Furniture  Co.  v. 
Diamond  Glue  Co.,  127  Mich.  651,  87 
N.  W.  92 ;  Omaha  Coal  Co.  r.  Fay,  37 
Neb.  68,  55  N.  W.  211;  Carleton  v. 
Lombard,  149  N.  Y.  137,  43  N.  E. 
422;  Bierman  v.  City  Mills  Co.,  151 
N.  Y.  482,  45  N.  E.  856,  37  L.  R.  A. 
799,  56  Am.  St.  Rep.  636;  Gold 
Ridge  Mining  Co.  v.  Tallmadge, 
44  Or.  34,  102  Am.  St.  Rep.  602; 
Port  Iron  Co.  v.  Groves,  68  Pa.  St. 
149;  Pease  v.  Sabin,  38  Vt.  432,  91 
Am.  Dec.  364;  Leopold  v.  Van  Kirk, 
27  Wis.  152;  Crompton  &.  Knowles 
Works  V.  Hoffman,  5  Ont.  L.  Rep. 
554.  A  somewhat  novel  but  sound 
application  of  the  principle  was  made 
in  Haynor  ilfg.  Co.  r.  Davis  (N.  C), 
61  S.  B.  54.  A  manufacturer  who 
sold  a  beverage  to  a  dealer  not 
licensed  to  sell  intoxicants  was  held 
to  warrant  that  the  beverage  was  such 
as  could  be  sold  lawfully  by  such  a 
dealer. 

^'  Negligence  would  also  render  the 
seller  liable  in  an  action  on  the  case 
if  the   defect  were   a  dangerous  one. 

""  Farrell  r.  Manhattan  Market  Co., 
198  Mass.  271,  84  N.  E.  481.  See 
also  Wallis  v.  Russell,  [1902]  2  Ir. 
585  (0.  A.)  ;  Logeman  Bros.  Co.  v. 
R.  J.  Preuss  Co.,  131  Wis.  122,  111 
N.  W.  64.  The  Sale  of  Goods  Act 
has,  perhaps,  changed  the  law  in 
England  to  some  extent  in  this  re- 
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is  always  a  fact  of  importance  in  considering  whether  in  fact  he 
exercised  his  own  judgment  or  relied  on  that  of  the  seller.  If 
the  seller  is  not  informed  of  the  buyer's  purpose,  this  also  shows 
that  there  can  be  no  warranty  of  fitness  for  that  purpose.**^ 

§  236.  Known,  described,  and  definite  articles. —  If  the  buyer 
either  enters  into  an  executory  contract  for  the  purchase  of  goods 
exactly  described,  or  makes  an  executed  purchase  of  such  goods, 
while  he  may  be  able  to  assert  an  obligation  on  the  part  of  the 
seller  to  furnish  merchantable  goods  of  that  description,  unless 
the  description  itself  precludes  merchantability,  he  cannot  regard 
the  seller,  even  though  the  seller  be  the  manufacturer  of  the  goods, 
as  warranting  that  they  are  fit  for  any  more  special  purpose  than 
that  which  merchantable  goods  of  the  agreed  description  neces- 
sarily fulfill.  By  exactly  defining  what  he  wants  the  buyer  has 
exercised  his  own  judgment  instead  of  relying  upon  that  of  the 
seller."*®      It  is  often  difiicult  to  determine  when  the  seller's  judg- 


spect.  In  the  case  last  cited  the 
opinion  was  expressed  that  before  the 
statute  there  was  at  least  a  presump- 
tion that  a  buyer  who  inspected  the 
goods,  bought  on  his  own  judgment, 
whereas  under  the  statute  the  ques- 
tion is  an  open  question  of  fact  in 
every  case.  The  provisions  of  the 
American  Sales  Act  are  not  distin- 
guishable from  those  of  the  English 
act. 

"Mark  v.  H.  D.  Williams  Cooper- 
age Co.,  204  Mo.  242,  103  S.  W.  20. 
It  is  also  true  that  mere  knowledge 
on  the  part  of  the  seller  that  the 
buyer  intends  to  make  a  particular 
use  of  the  goods  is  not  sufficient  to 
establish  a,  warranty  that  the  goods 
are  adapted  to  such  use.  West  End 
Mfg.  Co.  V.  P.  E.  Warren  Co.,  198 
Mass.  320,  84  N.  E.  488;  W.  R.  Col- 
chord  Mach.  Co.  V.  Loy-Wilson  Foun- 
dry Co.   (Mo.  App.),  110  S.  W.  630. 

■»  Jones  t'.  Just,  L.  E.  3  Q.  B.  197; 
Olivant  v.  Bayley,  5  Q.  B.  288; 
Chanter  v.  Hopkins,  4  M.  &  W.  399; 
Seitz  V.  Brewers  Refrigerator  Co.,  141 
U.  S.  510,  12  S.  Ct.  46,  35  L.  ed.  837; 


Pullman  Car  Co.  v.  Metropolitan  Ey., 
157  U.  S.  94,  15  S.  Ct.  503,  39  L.  ed. 
632;  Grand  Ave.  Hotel  Co.  v.  Whar- 
ton, 79  Fed.  Eep.  43,  49  U.  S.  App. 
108,  24  C.  C.  A.  441 ;  Frederick  Mfg. 
Co.  v.  Devlin,  127  Fed.  Rep.  71,  62 
C.  C.  A.  53 ;  Davis  Calyx  Drill  Co.  v. 
Mallory,  137  Fed.  Eep.  332,  69 
L.  R.  A.  973,  69  C.  C.  A.  662;  People 
ex  rel.  Oil  Creek  Gold  Mining  Co.  i'. 
The  Court  of  Appeals,  32  Colo.  App. 
355,  74  Pac.  543;  Peoria  Grade  Sugar 
Co.  V.  Turney,  175  111.  631,  51  N.  E. 
587;  Ehrsam  v.  Brown,  76  Kans.  206, 
91  Pac.  179;  Lombard  Water  Wheel 
Co.  V.  Great  Northern  Paper  Co.,  101 
Me.  114,  63  Atl.  555;  City,  etc.,  Ry. 
V.  Basshor,  82  Md.  397,  33  Atl.  635; 
Cosgrove  v.  Bennett,  32  Minn.  371, 
30  N.  W.  359;  Fairbanks  v.  Baskett, 
98  Mo.  App.  53,  71  S.  W.  1113; 
Rollins  Engine  Co.  v.  Eastern  Forge 
Co.,  73  N.  H.  92,  59  Atl.  382,  68 
L.  R.  A.  441 ;  Gregg  v.  Page  Belting 
Co.,  69  N.  H.  247,  46  Atl.  26;  Day 
V.  Mapes-Reeve  Co.,  174  Mass.  412,  54 
N.  E.  878;  Franklin  Mfg.  Co.  v. 
Lamson  Mfg.  Co.,  189  Mass.  344,  75 
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ment  is  justifiably  relied  upon  and  when  the  description  is- so 
definite  as  to  preclude  that  supposition.  Extreme  cases  may  be 
put  on  one  side  and  the  other  which  are  easily  decided,  but  the 
question  finally  resolves  itself  into  one  of  degree.  The  line  drawn 
by  the  courts  can  best  be  gauged  by  examination  of  the  facts  of 
some  recent  leading  cases. ^® 


N.  E.  G24 ;  Albree  r.  Philadelphia  Co., 
201  Pa.  St.  165,  50  Atl.  984;  Amer- 
ican Bank  Co.  v.  Guardian  Trust  Co., 
210  Pa,  St.  320,  59  Atl.  1108;  Beggs 
f.  James  Hanley  Co.,  27  R.  I.  385,  62 
Atl.  373,  114  Am.  St.  Rep.  44;  Mil- 
waukee Boiler  Co.  f.  Duncan,  87  Wis, 
120,  58  N.  W.  232,  41  Am.  St.  Rep. 
33;  Case  Plow  Works  v.  Niles,  90 
Wis.  590,  63  N.  W.  1013;  H.  McCor- 
mick  Lumber  Co.  !'.  Winans,  126  Wis. 
649,  105  N.  W,  945. 

'"  In  Seitz  r.  Brewers  Refrigerator 
Co.,  141  U.  S.  510,  12  S.  Ct.  46,  35 
L.  ed.  837,  the  seller  contracted  to 
supply  "  a  No.  2  size  refrigerating 
machine  as  constructed  by  the 
seller,  to  be  put  up  and  put  in  opera- 
tion in  the  brewery  of  the  buyer, 
under  the  superintendence  of  a  com- 
petent man  furnished  by  the  buyer." 
It  was  held  that  though  the  seller 
knew  the  buyer's  object  in  obtairiing 
the  machine  was  to  render  unneces- 
sary the  purchase  of  ice  for  cooling 
his  brewery,  and  that  unless  the  ma- 
chine would  cool  the  brewery  to 
about  the  same  extent  as  the  ice  did 
it  would  be  worthless  for  the  bu3'er's 
purposes,  there  was  no  implied  war- 
ranty that  the  machine  would  serve 
the  buyer's  purposes.  The  machine 
worked  and  operated  as  the  refriger- 
ating machine  should,  and  as  the 
contract  specificaUy  designated  the 
kind  of  madiine,  and  that  machine 
was  furnished,  the  only  implication 
in  regard  to  it  was  that  it  would 
perform  the  work  a  machine  of  that 
dsecription  was  designed  to  do.  In 
Grand  Ave.  Hotel  Co.  i;.  Wharton,  79 


Fed.  Rep.  43,  49  U.  S.  App.  108,  24 
C.  C.  A.  441,  the  seller  agreed  to 
furnish  "  2  Harrison  safety  boilers 
of  150  horse  power  each  and  the 
services  of  an  erector  to  set  the 
same.'  Contract  contained  minute 
specifications  of  the  material  and 
construction  of  the  boilers  in  all 
their  parts.  The  sellers  knew  that 
the  boilers  A^ere  for  use  in  a  hotel 
in  Kansas  City,  and  that  the  only 
supply  of  water  available  there  was 
from  the  Jlissouri  river.  The  boilers 
could  not  be  used  satisfactorily  with 
water  from  the  Missouri  river  owing 
to  the  amount  of -mud  in  that  water. 
It  was  held  that  there  was  no  im- 
plied Avarranty  protecting  the  buyer 
in  this  respect.  The  buyer  got  the 
exact  thing  he  bargained  for.  In 
Holt  V.  Sims,  94  Minn.  167,  102  X. 
W.  386,  the  seller  was  to  install  in 
the  buyer's  dwelling-house  "A  Xo.  3 
St.  Paul  boiler  with  rated  capacity 
of  320  feet "  and  also  "  to  supply  foi 
a  bank  building  of  the  buyer  a  heat- 
ing  plant,  using  for  that  purpose  an 
old  boiler  then  in  the  building  and 
furnishing  all  necessary  piping  and 
fitting  and  labor  to  complete  the  job." 
It  was  held  that  no  warranty  could 
be  implied  that  the  house  or  bank 
building  would  be  adequately  heated. 
In  Ideal  Heating  Co.  v.  Kramer,  127 
Iowa,  137,  102  X.  W.  840,  there  was 
held  to  be  an  implied  warranty  of 
fitness  for  the  contemplated  use  when 
heating  apparatus  was  installed.  Ii . 
this  case,  however,  the  desoriptioL 
was  less  definite  than  in  the  Min 
nesota  case,  and,  therefore,  the  seller'v 
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§  237.  The -seller's;  obligation  is  not  based  on  negligence. — The 

effect  of  an  express  warranty  undoubtedly  is  to  bind  the  seller 
absolutely  for  the  existence  of  the  warranted  qualities.  If  an 
implied  warranty  is  properly  called  a  warranty,  the  consequences 
should  be  similar.  It  should  make  no  difference,  therefore, 
whether  the  seller  was  guilty  of  any  fault  in  the  matter.  Sucli  is 
the  well-settled  law  of  England.^"  Some  jurisdictions  in  this 
country  seem  to  follow  the  English  rule."^     In  iN'ew  York,  how- 


judgment  was  at  least  to  some  ex- 
tent relied  upon.  See  also  J.  A.  Fay 
&  Eagan  Co.  v.  Dudley,  129  Ga.  314, 
58  S.  E.  826.  In  Tilton  Safe  Co.  v. 
Tisdale,  48  Vt.  83,  the  buyer  gave 
the  written  order  for  "  A  No.  4  safe 
with  combination  lock.''  Such  a,  safe 
was  furnished  hut  the  buyer  asserted 
that  the  lock  could  not  be  used.  The 
court  charged  the  jury  that  there  was 
110  implied  warranty  that  a  person  of 
ordinary  skill  and  capacity  could 
operate  the  lock;  that  it  was  the 
duty  of  the  plaintiffs,  upon  the  re- 
ceipt and  acceptance  of  defendant's 
order,  to  ship,  in  accordance  with 
such  order,  one  of  their  No.  4  safes 
with  combination  lock  that  would  be 
merchantable  both  as  respected  the 
lock  and  the  safe.  The  buyer  ex- 
cepted to  this  charge  and  in  over- 
ruling the  exception  the  court  in 
ianc  said:  "The  plaintiffs- shipped 
a  No.  4  safe- with  combination  lock 
cf  their  make  to  the  defendant.  This 
■h^as  so  far  a  strict  compliance  with 
-|,he  defendant's  order.  It  was  the 
very  thing  the  terms  of  the  order 
called  for.  There  was  no  implied 
warranty  as  to  the  merit  or  usable' 
ness  of  the  lock,  but  only  that  it 
should  be  answerable  to  the  call  of 
the  order."  This'  language  is  often 
quoted  but  it  certainly  is  incorrect 
without  qualification.  It  is'  submit- 
ted that  the  seller  was  bound  not 
only  to  furnish  a  lock  answering  the 
description  but  a  lock  reasonably  fit 


for  its  purpose  if  any  combination 
locks  are.  The  instruction  of  the 
trial  court  in  that  it  required  the 
lock  to  be  merchantable  (and  it  would 
not  be  merchantable  if  it  was  not  fit 
for  the  purpose  of  locking  the  safe) 
is  not  open  to  the  same  objection. 
See  Crankshaw  r.  Scliweizer  Mfg.  Co., 
1  Ga.  App.  363,  58  S.  E.  222. 

•»  In  Randal!  v.  Newson,  2  Q.  B.  D. 
102,  the  plaintiff  bought  from  the 
defendant,  a,  carriage  manufacturer, 
a,  carriage  pole  which  was  made  of 
defective  wood.  Owing  to  the  defect 
the  pole  broke  and  the  buyer's  horses 
were  badly  injured.  It  was  held  that 
the  seller  was  liable  for  the  damage 
to  the  horses  even  though  the  defect 
in  the  pole  was  latent  and  could  not 
have  been  guarded  against  by  reason- 
able skill  or  care  on  the  part  of  the 
seller.  In  Frost  v.  Aylesbury  Dairy 
Co.,  [1905]  1  K.  B.  608  (C.  A.), 
the  defendant  sold  the  plaintiff 
milk  containing  typhoid  germs.  The 
plaintiff's  wife  contracted  typhoid 
fever  and  died.  It  was  held  that  the 
defendant  was  liable  for  the  expenses 
of  her  illness  and  other  damages,  al- 
though he  was  ignorant  of  the  defect 
and  apparently  not  negligent  in  al- 
lowing its  existence,  which  could  only 
have  been  discovered  by  prolonged  in- 
vestigation. 

"In  Rodgers  v.  Niles,  11  Ohio  St. 
48,  56,  78  Am.  Dec.  -290,  the  court 
said:  "If  the'  sellers  have  failed 
through   defect  of  material  procured 
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ever,  an  elaborate  decision  limits  the  liability  of  a  manufacturer 
to  cases  where  the  process  of  manufacture  is  improper  or  care- 
lessly carried  on,  or  where  improper  material  is  negligently  or 
knowingly  used."^  The  rule  laid  down  by  the  New  York  court 
has  been  followed  in  some  other  jurisdictions.^  Logically  it 
seems  difficult  to  find  any  intermediate  ground  between  basing 
^he  seller's  liability  either  wholly  on  negligence  ©sj-on  an  obliga- 
tion imposed  by  the  law  entirely  irrespective  of  negligence,  an 
obligation  analogous  to  that  created  by  an  express  warranty.     If 


by  themselves,  or  of  workmanship, 
their  contract  is  broken,  whether  such 
defect  be  latent  or  visible,  and  how- 
ever honest  their  intention  may  have 
been."  The  same  rule  seems  adopted 
in  Leopold  !'.  Van  Kirk,  27  Wis.  152. 
Section  2651  of  the  Code  of  G«orgia, 
and  section  1771  of  the  Civil  Code  of 
California,  also  seem  to  impose  an 
absolute  liability  upon  the  seller  irre- 
spective of  any  fault  on  his  part. 
So  in  Farrell  v.  Manhattan  Market 
Co.,  198  Mass.  271,  84  N.  E.  481,  487, 
the  court  said:  "If  the  selection  is 
left  to  the  dealer  due  care  by  him  is 
no  defense.'  See  also  Tennessee 
River,  etc.,  Co.  v-  Leeds,  97  Teun.  574, 
37  S.  W.  389. 

"=Hoe  V.  Sanborn,  21  N.  Y.  552, 
78  Am.  Dec.  163.  To  an  action  for 
the  price  of  saws  manufactured  by 
the  plaintiff,  the  defendant  set  up  a 
breach  of  implied  warranty.  The 
court  held  that  the  basis  of  implied 
warranties  was  presumed  knowledge 
of  the  defect  and  that  while  the  seller 
must  be  presumed  to  know  of  defects 
caused  by  the  manufacturer,  he  could 
not  be  disposed  to  know  of  latent  de- 
fects in  the  material  bought  for 
manufacture.  So  in  Carleton  i. 
Lombard,  149  N.  Y.  137,  153,  where 
the  seller  contracted  to  deliver  petro- 
leum, the  court  said :  "  The  defend- 
ant was  bound  to  deliver  an  article 
of  refined  petroleum  that  was  free 
from   latent   or    hidden    defects   that 


rendered  it  unmerchantable  at  the 
time  and  place  of  delivery,  and  that 
could  have  been  guarded  against  in 
the  process  of  refinement  or  in  the 
selection  of  t'ue  raAv  material  by  rea- 
sonable care  and  skill."  To  the  same 
effect  is  Howard  Iron  Works  v. 
Buffalo  Elevating  Co.,  113  X.  Y.  App. 
Div.  562,  99  N.  Y.  Suppl.  163. 

""McKinnon  Mfg.  Co.  v.  Alpena 
Fish  Co.,  102  Mich.  221,  60  X.  W. 
472;  Wisconsin  Brick  Co.  v.  Hood, 
67  Minn.  329,  69  N.  W.  1091,  64  Am. 
St.  Rep.  418;  Bragg  r.  Morrill,  49 
Vt.  45,  24  Am.  Rep.  102.  In  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S. 
108,  3  S.  Ct.  537,  28  L.  ed.  86,  also 
the  court,  in  stating  the  rule  of  lia- 
bility of  the  seller,  inserted  a  qualifl- 
catiou  similar  to  that  laid  down  in 
Hoe  V.  Sanborn,  though  it  was  not 
necessary  for  the  decision  of  the  case 
and  no  discussion  of  the  matter 
occurs  in  the  opinion.  When,  there- 
fore, the  buyer  has  no  opportunity 
to  inspect  the  article,  or  when,  from 
the  situation,  inspection  is  imprac- 
ticable or  useless,  it  is  unreasonable 
to  suppose  that  he  bought  on  his 
own  judgment,  or  that  he  did  not 
rely  on  the  judgment  of  the  seller  as 
to  latent  defects  of  which  the  latter, 
if  he  used  due  care,  must  have  been 
informed  during  the  process  of  manu- 
facture. See  also  Archdale  v.  Moore, 
19  111.  565. 
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a  manufacturer  is  not  liable  for  the  use  of  defective  material,  in 
the  absence  of  negligence  it  is  hard  to  see  why  any  seller  should 
be  liable  for  selling  unmerchantable  goods  in  the  absence  of 
negligence.  And  indeed,  the  New  Hampshire  court  seems  to  have 
gone  to  the  full  extent  of  resting  the  liability  of  the  seller  al- 
together upon  negligence.'^*  An  alternative,  the  rule  in  force  in 
the  civil  law,  though  intrinsically  meritorious  is  so  opposed  to 
all  common-law  authorities  that  it  can  hardly  be  regarded  as  a 


"  Rollins  Engine  Co.  v.  Eastern 
Forge  Co.,  73  N.  11.  92,  59  Atl.  382, 
63  L.  E.  A.  441  "  the  obligation  im- 
plied '  from  natural  reason  and  the 
just  construction  of  law '  [3  Bl. 
Com.  102],  of  one  who  undertakes 
to  perform  service  for  another,  is 
due  care.  He  contracts  to  exercise 
the  diligence  and  skill  of  the  average 
man  of  the  ability  which  he  professes 
in  like  work.  If  he  exercises  such 
care,  he  is  not  liable,  in  the  absence 
of  express  contract,  merely  because 
the  expected  result  is  not  obtained; 
Leighton  r.  Sargent,  27  N.  H.  460, 
59  Am.  Dec.  388;  Spead  t'.  Tomlin- 
son,  73  N.  H.  46,  59  Atl.  376,  68  L. 
R.  A.  432.  If  the  plaintiffs  bad  taken 
to  the  defendants  a  steel  billet,  to 
be  forged  by  them  into  a  particular 
shape  for  a  piston  rod,  the  defend- 
ants' contract  would  have  been  to 
exercise  the  care  and  skill  of  average 
persons  engaged  in  like  work.  Simi- 
larly, if  the  plaintiffs  had  employed 
the  defendants  to  select  for  them  a 
billet  of  steel  suitable  for  such  forg- 
ing, the  defendants  would  not  be 
understood  to  warrant  the  correctness 
of  their  judgment  merely  because 
they  undertook  the  commission.  For 
failure  to  detect  a  defect  which  could 
not  be  found  by  ordinary  care  in  the 
exercise  of  the  skill  they  had  or 
professed  to  have,  they  would  not 
be  liable.  The  fact  that  the  plain- 
tiffs by  one  order  employed  the  de- 
fendants to  select  the  steel  and  forge 
it  into  a  specified  sjfspe  for  a  certain 


use  does  not  make  the  measure  of 
their  liability  different  from  what  it 
would  have  been  under  the  separate 
contracts  suggested.  The  defendants' 
evidence  that  the  defect  in  the  steel 
was  undiscoverable  by  ordinary  care 
tends  to  establish  the  possibility  of 
an  undiscoverable,  inherent  defect  in 
the  material  of  which  the  plaintiffs 
stipulated  the  rod  should  be  forged. 
Having  relied  upon  their  own  judg- 
ment as  to  the  material  to  be  used 
in  the  manufacture,  or  desiring  an 
article  necessarily  made  of  such  ma- 
terial, they  cannot  hold  the  defend- 
ants responsible  for  a  defect  which 
the  skill  and  care  which  the  defend- 
ants pi'ofessed  to  possess,  and  which 
they  were  bound  to  exercise,  could 
not  discover.  Ordinary  care  is  such 
care  as  persons  of  average  prudence 
exercise  under  like  circumstances; 
Xashua  Iron  &  Steel  Co.  v.  Railroad, 
62  N.  H.  159,  161.  The  defendants 
knew  the  forging  was  to  be  used  for 
a,  piston  rod  for  a  steam  engine. 
Merely  purchasing  the  steel  from  a 
reputable  manufacturer  may  not  be 
due  care  in  the  selection  of  the  ma- 
terial for  such  a  purpose.  It  may  be, 
and  the  evidence  which  the  defend- 
ants offered  indicates,  that  there  are 
tests  which  can  be  applied  to  deter- 
mine the  character  of  steel.  Whether 
the  defendants  did  all  that  due  care 
required  was  for  the  jury,  and  the 
question  should  have  been  submitted 
to  them,  as  requested  by  the  defend- 
ants "- 


320  FoKMATijO;Sr  of  the  Cokteact. 

possibility.^^  The  English  rule  may  seem  somewhat  harsh,  at 
first  sight,  but  on  grounds  of  policy  it  is  probably  superior  to  any 
modification  of  it  based  upon  negligence.  If  the  buyer  is  <;om- 
pelled  to  contest  the  question  of  negligence  with. the  seller  he  will 
find  it  very  difficult  to  recover.  In  the  nature  of  the  case'.the  evi- 
dence will  be  chiefly  in  the  control  of  the  seller,  and  the  expense 
of  even  endeavoring  to  make  out  a  case  of  this  sort  will  be  pro- 
hibitive in  cases  involving  small  amounts.  Moreover,  if'  the 
buyer  cannot  recover  from  the  seller  he  cannot  recover  from  any 
one  for  the  defective  character  of  the  goods  which  he  has  bought. 
The  wrong  done  by  the  sale  of  defective  materials  to  the  manu- 
facturer who  later  sold  the  goods  cannot  form  the  basis  of  action 
by  the  ultimate  buyer."®  Consequently,  the  real  wrongdoer  who 
has  caused  the  ultimate  injury  escapes.  On  the  other  hand  if  the 
manufacturer  is  held  to  an  absolvite  liability  irrespective  of  negli- 
gence, it  will  unquestionably  increase  the  degree  of  care  which  he 
will  use  and  if  in  any  case  he  is  compelled  to  pay  damages  for 
breach  of  warranty  where  the  real  cause  of  the  defect  was  inferior 
material  which  he  himself  innocently  purchased,  he  will  have  a 
remedy  over  against  the  jDersons  who  sold  him  this  inferior  ma- 
terial, and  his  damages  will  include  whatever  he  himself  has  had 
to  pay  for  breach  of  warranty."^  Thus  the  loss  will  be  borne 
ultimately  by  the  person  who  should  be  responsible. 

§  238.  Subsidiary  warranties  by  manufacturer. —  Even  though 
the  goods  supplied  by  a  manufacturer  have  been  so  exactly  defined 
as  to  preclude  the  existence  of  any  warranty  of  fitness  for  the 
purpose  for  which  they  are  desired,  and  probably  even  though 
because  of  inspection  or  the  language  of  the  bargain  there  is  no 
warranty  of  fitness  for  any  purpose  or  of  merchantability,  there 
is  nevertheless  a  ^varranty  that  the  manufacture  of  the  goods  shall 
have  been  properly  done  and  that  the  material  used  shall  have 
been  reasonably  proper,  except  in  so  far  as  the  obvious  character 
of  the  defects  or  the  terms  of  the  bargain  show  a  different  intent, 
or  unless  the  rule  in  regard  to  inspection  precludes  a  warranty. 

"  For    the    rule    in  the   civil    law,           "  Archdale   r.   Moore,    19   111.   565 ; 

see  infra,  §  2  47.  Kohl   r.  Lindley,  39  111.  195,  89  Am. 

"  See  infra,  S  244.  Dec.   294 ;    Union    Hide   &  L.   Co.  i'- 

•'See  infra,  §  243.  Reissig,  48  111.   75;   Ricketts  v.  Sis- 
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It  has  also  been  held  that  a  manufacturer  selling  goods  of  the 
sort  which  he  manufactures  warrants  that  the  goods  were  manu- 
factured by  him,*"^  and  are  new.^** 

§  239.  Exclusion  of  implied  warranty. —  Though  the  goods 
which  form  the  subject  of  the  bargain  may  be  so  described  or 
identified  as  to  preclude  any  implication  of  a  warranty  of  fitness 
for  a  particular  purpose,  nevertheless,  there  may  be,  imder  the 
principles  already  considered  a  warranty  that  the  goods  are  mer- 
chantable unless  goods  of  the  sort  agreed  upon  necessarily  cannot 
be.'^  It  must  be,  however,  possible  to  sell  unmerchantable  goods 
even  if  the  seller  is  a  dealer  or  manufacturer,  and  though  the 
buyer  either  does  not  inspect  the  goods  or  his  inspection  in  the 
nature  of  the  case  can  reveal  nothing  because  the  defects  are 
latent.  The  ordinary  way  to  do  this  is  for  the  seller  expressly 
to  state  that  the  buyer  must  take  the  goods  as  they  are.  Any 
words  or  conduct  tending  to  show  that  this  was  the  intention  of 
the  parties  will  prevent  a  warranty  from  being  implied.''^     The 


son,  9  Dana,  358,  35  Am.  Dec. 
141;  Little  V.  Van  Syckle,  115  Mich. 
480,  73  N.  W.  554;  Cosgrovt  E  Be  i- 
nett,  32  Minn.  371,  20  N.  W.  359; 
Goulds  V.  Brophy,  42  Minn.  109,  43 
N.  \V.  834,  6  L.  R.  A.  392;  Waring 
j;.  ilason,  18  Wend.  425;  Pease  v. 
Sabin,  38  Vt.  432,  91  Am.  Dec.  364. 

«'Jolinson  V.  Raylton,  7  Q.  B.  D. 
438. 

'"  Grieb  v.  Cole,  60  Mich.  397,  27 
N.  W.  579,  1  Am.  St.  Rep.  533. 

'1  See   supra,    §   229   et  seq. 

"Taylor  v.  BuUen,  5  Ex.  779. 
This  was  a  case  involving  the  sale 
of  a  vessel  which  was  expressly 
agreed  to  be  "  taken  with  all  faults." 
Curwen  v.  Quill,  165  Mass.  373,  43 
N.  E.  203,  seems  to  have  been  a  case 
of  this  sort.  The  plaintiffs  con- 
structed a  machine  according  to 
drawings  made  by  the  defendants. 
The  machine  would  not  work  but  the 
plaintiffs  were  held  entitled  to  re- 
cover nevertheless.  See  also  Stamps 
i;.  Tennessee  Marble  Co.   (Tenn.  Ch.), 

21 


59  S.  W.  709.  It  is  on  this  ground 
that  the  case  of  Barnard  !'.  Kellogg, 
10  Wall.  383,  19  L.  ed.  987,  must 
be  rested.  In  this  case  the  seller 
agreed  to  sell  at  a  certain  price  pro- 
vided that  the  buyers  examined  the 
wool  and  reported  whether  they  would 
take  it.  The  wool  was,  in  fact,  dis- 
honestly packed  and  the  interior  of 
the  bales  was  filled  with  inferior 
goods,  and  ordinary  inspection  of  the 
bales  would  not  reveal  this.  It  was 
held  there  was  no  warranty.  Com- 
pare Prentice  v.  Fargo,  53  N.  Y, 
App.  Div.  608,  65  N.  Y.  Suppl.  114, 
where  the  defendant  in  selling  seed 
said  that  the  plaintiff  might  have  it 
at  a  certain  price  if  he  would  take  it 
"  just  as  it  is  "  or  "  just  as  it  is 
without  cleaning."  It  was  held  that 
these  words  related  only  to  the  un- 
cleanness  of  the  seed  and  did  not 
excuse  the  buyer  from  an  implied 
warranty  that  the  seed  was  fit  for 
sowing. 
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common  illustration  of  this  principle  is  where  the  seller  expressly 
refuses  to  warrant.  Such  a  refusal  shows  an  intention  that  the 
buyer  shall  take  the  risk  of  the  quality  of  the  goods/^  And  a 
statement  by  the  seller  that  he  has  no  personal  knowledge  of  the 
article  sold  also  precludes  reliance  by  the  buyer  on  the  seller's 
judgment.'*  In  some  cases  it  has  been  held  that  an  express  war- 
ranty in  a  contract  to  sell  or  sale  necessarily  excludes  any  implied 
warranty.'^  If  express  warranties  in  a  contract  are  in  their  na- 
ture inconsistent  with  the  warranties  which  would  have  been 
implied  had  none  been  expressed,  it  would  indeed  be  violating  the 
intention  of  the  parties  to  imply  warranties;^*  but  the  principle 
should  extend  no  farther.  An  express  warranty  is  generally 
exacted  for  the  protection  of  the  buyer,  not  to  limit  the  liability 
of  the  seller.  The  fact  that  a  seller  expressly  warrants  a  machine 
to  be  made  of  the  best  steel  ought  not  to  exclude  an  implied  war- 
ranty that  the  machine  is  properly  manufactured  and  will  do 
the  work  such  machines  are  designed  to  do,  if  such  warranties 
would  otherwise  be  implied.  Excellent  authority  supports  this 
view.^'^  Though  a  contract  is  in  writing  and  no  warranty  ex- 
pressed, one  may  be  implied;  for  the  implied  warranty  is  not 

"Tabor   v.   Peters,   74  Ala.   90,   49  National    State  Bank,   121   Ind.   323, 

Am.    Rep.    804;    Hartin    Commission  22   N.   E.    250;    Gaar   r.   Hodges,   28 

Co.  V.   Pelt,   76   Ark.    177,   88   S.   W.  Ky.    L.    Pep.    889,    90    S.    W.    580; 

929;    Fauntleroy    v.    Wilcox,    80    111.  Guhy     r.    Nichols    &    Shepherd    Co., 

477;    Jones   v.    Quick,    28    Ind.    125;  Ky.    L.   Pep.,    109   S.   W.    1190;    Mc- 

Figge  V.  Hill,  61  Iowa,  430,  16  N.  W.  Graw    v.    Fletcher,    35    Mich.    104; 

339;    Monroe    v.    Hickox,    144    Mich.  Cosgrove   v.   Bennett,   32   Minn.  371; 

30,   107  N.  W.  719;   Maxwell  v.  Lee,  Fairbanks   v.    Baskett,    98    Mo.   App. 

34  Minn.  511,  27  N.  W.  196;   Lynch  53,    71     S.    W.     1113;     International 

r.  Curfman,  65  Minn.  170.  68  N.  W.  Harvester  Co.  v.  Smith,  105  Va.  683, 

5;    Hardt   r.    Western    Elec.    Co.,    84  54  S.  E.  859;  La  Crosse  Plow  Co.  v. 

N.  Y.  App.  Div.  240,  82  N.  Y.  Suppl.  Helgeson,    127   Wis.   622,    106   N.   W. 

835;    Henson    i\    King,    3    Jones    L.  1094. 

419;    Farr   v.    Gist,    1    Rich.    L.   68;  '"Reynolds  v.  General  Electric  Co., 

Boinest  v.  Leignez,  2  Rich.  L.  464.  141    Fed.   Rep.  551,   73   C.   C.  A.  23; 

"  Young     V.     Plattner     Implement  White  v.  Gresham,  52  111.  App.  399 ; 

Co.,  41  Colo.  65,  91  Pao.  1109.  Dowagiac  Mfg.  Co.   v.  Mahon,   13  N. 

"De  Witt  V.  Berry,  134  U.  S.  306,  Dak.   516,   101   N.  W.   903;    Wasatch 

10  S.  Ct.  536,  33  L.  ed.  896;  Thomas  Orchard  Co.  v.  Morgan  Canning  Co., 

V.  Thomas,  146  Ala.  533,  41  So.  141 ;  32  Utah,  229,  89  Pac.   1009. 

Moultrie  Repair  Co.  v.  Hill,  120  Ga.  "  Bigge  i\    Parkinson,   7    H.   &  N. 

730,     48     S.     E.     143;     Springer     !'.  955;  Elgin  Jewelry  Co.  v.  Estes,  122 

Indianapolis    Brewing    Co.,    126    Ga.  Ga.     807,    50     S.     E.     939;     Hawley 

321,     55     S.     E.     53;     Conant     v.  Furnace  Co.  v.  Van  Winkle  Machine 
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based  on  a  supposed  agreement  of  the  parties,  but  is  an  obligation 
imposed  by  lawJ*  The  effect  of  the  parol  evidence  rule  upon  the 
proof  of  express  warranties  not  contained  in  a  written  bargain  haa 
already  been  coiisideredJ" 

§  240.  Meaning  of  manufacturer. —  The  word  "manufacturer" 
is  given  a  wide  meaning  in  the  law  of  implied  warranty.  All 
sellers  who  produce  the  article  which  they  sell  are  classed  in 
this  category  —  thus  a  grower  of  plants  or  seeds,^"  and  one  who 
has  bred  horses  or  cattle*^  are  included. 

§  241.  Provisions;  early  law. —  There  is  considerable  talk  in 
the  early  law  in  regard  to  a  special  obligation  of  warranty  in 
the  sale  of  provisions  more  extensive  than  that  arising  in  the 
sale  of  other  articles.  The  old  authorities  seem  to  have  been 
rested,  in  part  at  least,  upon  the  language  of  an  old  statute.®^ 
But  whatever  the  basis  of  the  doctrine  it  was  laid  down  broadly 


Works,  Ga.  App.,  60  S.  E.  1008; 
Ideal  Heating  Co.  v.  Kramer,  127 
Iowa,  137,  102  N.  W.  840;  Buick 
Motor  Co.  V.  Reid  Mfg,  Co.,  150  Mich. 
118,  113  N.  W.  591;  Aultman  v.  Hun- 
ter, 82  Mo.  App.  632;  Cooper  v. 
Payne,  103  N.  Y.  App.  Div.  118,  93 
N.  Y.  Suppl.  69;  Bell  v.  Mills,  78 
N.  Y.  App.  Div.  42 ;  Hooven  &  Allison 
Co.  V.  Wirtz,  1.5  N.  Dak.  477,  107 
N.  W.  1078. 

"Elgin  Jewelry  Co.  v.  Estes,  122 
Ga.  807,  50  S.  E.  939.  See,  however, 
,  De  Witt  V.  Berry,  134  U.  S.  306,  312, 
10  S.  Ct.  536,  33  L.  ed.  896. 

''Supra,    §   215. 

'"Shaw  V.  Smith,  45  Kans.  334,  25 
Pac.  886,  11  L.  R.  A.  681;  White  i;. 
Miller,  71  N.  Y.  118,  27  Am.  Bep. 
13;  Landreth  v.  Wyckoff,  73  N.  Y. 
Suppl.  383;  Hoffman  v.  Dixon,  105 
Wis.  315,  81  N.  W.  491,  76  Am.  St. 
Rep.  916.  The  Pennsylvania  rule 
denying  the  existence  of  any  implied 
warranties  in  executed  sales  leads  to 
an  opposite  result  in  case  of  such  a 
Bale  in  Pennsylvania.  Shisler  v. 
Baxter,  109  Pa.  St.  443,  58  Am. 
Rep.    738. 

"  Edwards  v.  Dillon,  147  111.  14, 
35  N.  E.   135,  37  Am.  St.  Rep.  199; 


Merchants'  Bank  v.  Fraze,  9  Ind. 
App.  161,  38  N.  E.  378;  Redhead  v. 
Wyoming  Cattle  Co.,  126  Iowa,  410, 
102  N.  W.  144.  Compare  with  these 
cases  Scott  v.  Renick,  1  B.  Mon.  63, 
35  Am.  Deo.  177;  Wood  v.  Ross 
(Tex.  Civ.  App.),  26  S.  W.  148; 
White  V.  Stelloh,  74  Wis.  435,  43  N. 
W.  99;  McQuaid  v.  Ross,  85  Wis.- 
492,  55  N.  W.  705,  22  L.  R.  A.  187, 
39  Am.  St.  Rep.  864.  In  the  case* 
last  cited  either  the  seller  did  not 
raise  the  animals  which  he  sold  or 
the  circumstances  showed  an  inten- 
tion to  buy  a  specified  animal  with- 
out reliance  on  the  seller's  judgment. 
"  In  Burnby  v.  Bollett,  16  M.  &  W. 
644,  Parke,  B.,  thus  summarized  the 
early  law:  The  argument  for  the 
plaintiff  was,  that  the  sale  of 
victuals  to  be  used  as  food  for  man 
differed  from  the  sale  of  other  com- 
modities, and  that  the  vendor  of 
such,  if  tliey  were  unwholesome,  was 
liable  to  the  vendee,  without  fraud 
or  warranty.  This  position  is  laid 
down,  apparently  in  general  terms, 
in  Keilway,  91;  but  the  cases  there 
referred  to,  in  the  Year  Books,  9 
Hen.  VI,  37,  pi.  53,  and  11  Ed.  IV, 
Trin.  iO,  pi.  6,  and  other  authorities. 
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by  Blackstone,^^  that  "  in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome,  and  if  they  be  not,  the  same 


when  considered,  lead  to  this  con- 
cluMun,  that  there  is  no  other  dif- 
ference between  the  sale  of  victuals 
for  food,  and  other  articles,  than 
this,  that  victuallers,  butchers,  and 
other  common  dealers  in  victuals  are 
not  merely  in  the  same-  situation  that 
common  dealers  in  other  commodities 
are,  and  liable  under  the  same  cir- 
cumstances as  they  are,  so  that,  if 
an  order  be  sent  to  them  to  be 
executed,  they  are  presumed  to  un- 
dertake to  supply  a  good  and  mer- 
chantable article;  but  they  are  also 
liable  to  punishment  for  selling  cor- 
rupt victuals,  by  virtue  of  an 
ancient  statute  (certainly  if  they 
do  so  knowingly,  and  probably  if 
they  do  not),  and  are,  therefure,  re- 
sponsilile  civilly  to  those  customers 
to  whom  they  sell  such  victuals,  for 
any  special  or  particular  injury  by 
the  breach  of  the  law  which  they 
thereby  commit.  That  they,  the 
common  dealers,  not  all  persons,  are 
liable  criminally  for  selling  corrupt 
victuals,  is  clear;  for  Lord  Coke 
says,  in  i  Inst.  261:  "This  court  of 
the  leet  may  inquire  of  corrupt 
victual,  as  a  common  nuisance, 
whereof  some  have  doubted,  both  for 
that  it  is  omitted  in  the  statute  of 
the  leet,  and  of  the  weak  authority 
of  the  book  of  the  9  Hen.  VI,  where 
Martyn  saith  that  it  Is  ordained  that 
none  should  sell  corrupt  victual. 
And  Cottismore  held  the  opinion  that 
it  is  actio  i)opiiIfins,  wrhereupon  it 
is  collected  that  the  conusance  thereof 
belongeth  to  the  leet;  and  Martyn 
and  Neal  (11  Hen.  IV),  agreeing 
with  him,  said  truly;  for,  by  the 
statute  of  .51  Hen.  Ill,  Stat.  '  pillor', 
et  tumbrel',  et  assiss'  panis  et 
cprvis','  and  by  the  statute  made  in 
the  reign  of  Edw.  I,  intituled  Stat. 
'  de  pistoribus  et  brasiatoribus,  et 
aliis   vitellariis,'  it  is   ordained  that 


none  shall  sell  corrupt  victuals." 
The  statute  of  51  Hen.  Ill,  of  the 
Pillory  and  Tumbril,  and  Assize  of 
Bread  and  Ale,  applies  onlj'  to 
vintners,  brewers,  butchers,  and 
cooks.  Amongst  other  things,  in- 
quiry is  to  be  made  of  the  vintners' 
names,  and  how  they  sell  a  gallon  of 
wine,  or  if  any  corrupted  wine  be  in 
the  town,  or  such  is  not  wholesome 
for  man's  body;  and  if  any  butcher 
sell  contagious  flesh,  or  that  died  of 
the  murrain,  or  cooks  that  seethe  un- 
wholesome flesh,  etc.  Lord  Coke 
goes  on  to  say,  that  Britton,  who 
wrote  after  the  statute  51  Hen.  Ill, 
and  following  the  same,  saith,  "  Puis 
soit  mquise  de  ceux  queux  achatent 
per  un  manner  de  measure,  et  vendent 
per  meinder  measure  iaux,  et  ceux 
sont  punis  come  vendors  des  vines, 
et  auxi  ceux  que  serront  atteint  de 
fau.x  aunes,  et  faux  poys,  et  auxi  les 
macegrieves  {macellarii,  butchers), 
et  les  gents  que  de  usage  vendent 
a  trespassants  (passengers)  mauvaise 
vians  corrumpus  et  wacrus,  et  autre- 
ment  perillous  a  la  saunty  de  home, 
eiu-ountre  le  forme  de  nous  statutes." 
This  view  of  the  case  explains  what 
is  said  in  the  Year  Book,  9  Hen.  VI, 
53,  that  "  the  warranty  is  not  to  the 
purpose;  for  it  is  ordained  that  none 
shall  sell  corrupt  victuals;"  and 
what  is  said  by  Tanfield,  C.  B.,  and 
Altham,  B.,  Cro.  Jao.  197,  "that  if 
a  man  sells  corrupt  victuals,  without 
warranty,  an  action  lies,  because  it 
is  agiunst  the  Commonwealth;"  and 
also  explains  the  note  of  Lord  Hale, 
in  1st  Fitzherbert's  Xatura  Brevium, 
94,  that  there  is  diversity  between 
selling  corrupt  wines  as  merchandise; 
for  there  an  action  on  the  case  does 
not  lie  without  warranty;  otherwise, 
if  it  be  for  a  ta\erner  or  victualler, 
if  it  prejudice  any. 
"3   Comm.   165. 
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remedy   (damages  for  deceit),  may  be  had."     TMs  statement  ia 
frequently  repeated  and  relied  on  as  a  ground  for  decision.^* 

§  242.  Provisions;  modern  law, —  It  is  doubtful,  however,  if  it 
would  now  generally  be  held  that  there  was  such  a  warranty  unless 
the  seller  was  a  dealer,  and  importance  is  also  attached  to  the 
fact  that  the  buyer  was  buying  for  immediate  consumption.*^  So 
far  as  reliance  on  the  seller's  skill  and  judgment  is  essential  to 
establish  a  warranty  of  provisions,  the  mere  fact  of  purcTiase 
from  a  dealer  for  immediate  consumption  seems  to  have  been 
regarded  generally  as  sufficient  evidence,  but  in  England  and 
Massachusetts  it  is  held  that  such  reliance  is  essential  and  is  not  to 
be  assumed.*®  Accordingly  it  has  been  held  in  an  elaborately  con- 
sidered case  in  Massachusetts  that  where  the  buyer  at  a  shop  selects 
provisions  himself,  the  seller's  warranty  does  not  go  beyond  the  im- 
plied assertion  that  the  seller  believes  the  food  he  is  selling  to  be 
sound,    and    he    is,    therefore,    not   liable    unless    he    knew    that 


=' Hoover  v.  Peters,  18  Mich.  51; 
Sinclair  v.  Hathaway,  57  Mich.  60, 
23  N.  W.  459,  58  Am.  Eep.  327; 
Copas  r.  Anglo-American  Provision 
Co.,  73  Mich.  541,  41  N.  W.  690; 
Van  Bracklin  v.  Fonda,  12  Johns. 
468,  7  Am.  Dec.  339;  Divine  v.  Mc 
Cormick,  50  Barb.  116  (compaire 
Moses  V.  Mead,  1  Denio,  378,  5  Denio, 
617)  ;  Fairbank  Canning  Co.  v.  Metz- 
ger,  118  N.  Y.  200,  23  N.  E.  372,  16 
Am.  St.  Rep.  753. 

^'Burnby  v.  Bollett,  16  M.  &  W. 
644;  Emmerton  v.  Mathews,  31  L.  J. 
Ex.  139;  Smith  v.  Baker,  40  L.  T. 
(N.  S.)  2fil;  Nelson  v.  Armour  Pack- 
ing Co.,  76  Ark.  352,  90  S.  W.  288; 
Wiedeman  p.  Keller,  171  HI.  93,  49 
N.  E.  210;  Humphreys  v.  Comline,  8 
Blackf.  510;  Farren  v.  Dameron,  99 
Md.  323,  58  Atl.  367 ;  Giroux  v.  Sted- 
ma-n,  145  Mass.  439,  14  N.  E.  538, 
1  Am.  St.  Eep.  472  (citing  earlier 
Masaacliusetts  cases)  ;  Farrell  v.  Man- 
hattan Market  Co.,  198  Mass.  271,  84 
N.  E.  481;  Ryder  v.  Neitge,  21  Minn. 
70;   Tomlinson  v.  Armour,  74  N.  J. 


L.  274,  05  Atl.  883;  Houk  v.  Berg 
(Tex.  Civ.  App.),  105  S.  W.  1176; 
Warren  v.  Buck,  71  Vt.  44,  42  Atl. 
979,  76  Am.  St.  Rep.  754.  In  Penn- 
sylvania, by  statute  of  May  4,  1889 
(P.  L.  87),  in  a  sale  of  food  it  must 
correspond  in  kind  or  quality  with  the 
description  given,  and  there  is  an  im- 
plied warranty  unless  the  parties 
otherwise  agree  that  the  goods  are  fit 
for  household  consumption. 

™  In  Bigge  v.  Parkinson,  7  H.  &  N. 
955,  it  was  held  that  the  rule  in  re- 
gard to  provisions  was  like  the  rule 
as  to  other  goods.  So  in  the  English 
Sale  of  Goods  Act  there  ia  no  sepa- 
rate rule  established  for  provisions, 
and  under  the  general  rule  of  section 
14  (1)  reliance  upon  the  seller's  skill 
or  judgment  is  essential.  This  pro- 
vision has  been  copied  in  the  Ameri- 
can Sales  Act,  5  15  (1).  See  also 
Farrell  v.  Manhattan  Market  Co.,  198 
Mass.  271,  84  N.  E.  481;  Tomlinson 
V.  Armour,  74  N.  J.  L.  274,  65  Atl. 
883. 
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the  food  sold  was  not  fit  to  be  eaten.'^  A  manufacturer  of  food 
products  on  any  theory  impliedly  warrants  food  which  he  sells  to 
be  free  from  latent  defects,  making  it  unfit  for  consumption.^*  In 
jurisdictions,  therefore,  which  follow  the  English  law  in  imposing 
an  implied  warranty  in  sales  of  goods  of  any  kind  by  dealers  in 
that  kind  of  merchandise,  the  doctrine  in  regard  to  sales  of  pro- 
visions probably  differs  little,  if  at  all,  from  the  doctrine  pre- 
vailing as  to  other  kinds  of  goods,  but  in  jurisdictions  where 
manufacturers  only  are  held  to  warrant  impliedly  the  goods  which 
they  sell,  the  special  rule  as  to  provisions  seems  still  to  have 
importance.  The  rule  does  not  extend  to  food  for  cattle.*"  But 
the  seller  of  such  food  may  be  liable  under  the  principles  govern- 
ing implied  warranties  of  goods  other  than  food.^" 

§  243.  What  is  meant  by  merchantable. —  The  requirement 
when  it  exists  that  goods  shall  be  merchantable  does  not  require 
that  the  goods  shall  be  of  first  quality  or  even  that  they  shall  be 
as  good  as  the  average  of  goods  of  the  sort,'*'  In  some  cases  it 
is  indeed  said  that  goods  must  be  of  "  medium  quality,"  "^  but 
this  seems  to  go  too  far.  On  the  one  hand  it  is  not  enough  that 
the  article  is  such  as  would  in  ordinary  parlance  be  called  by  the 
name  which  the  buyer  and  seller  used  to  describe  it,  but,  on  the 
other  hand,  if  there  is  no  warranty  of  fitness  for  a  particular 
purposfe  the  buyer  cannot  claim  more  than  that  the  goods  with 

"Farrell  v.  Manhattan  Market  Co.,  r.  Berg   (Tex.  Civ.  App.),  105  S.  W. 

198  Mass.  271,  84  N.  E.  481.  1176. 

"Nixa    Canning   Co.    v.    Lelimann-  "  Tlius   in  Gosaler  v.   Eagle   Sugar 

Higginson  Grocery  Co.,  70  Kan.  664;  Refinery,  103  Mass.  331,  in  a  sale  of 

Copas    t:    Anglo-American    Provision  "Manilla    sugar"    it    was    held    the 

Co,    73    Mich     541,    41    X.    W.    690;  b"y«T  had  no  cause  to  complain  be- 

Leggett  V.  Young,  29  N.  B.  675".     But  '^'^"^^  ^^«  «"g^^  contained  a  percent- 

a  purchaser  from  a  dealer  cannot  sue  ° 


the  canner  of  food  on  the  theory  of 
warranty.  Tomlinson  r.  Armour,  74 
N.  J.  L.  274,  65  Atl.  883,  274. 


average  Manilla  sugar.  It  was  not, 
however,  claimed  by  the  buyer  that 
the  sugar  was  not  a  salable  article 
as  Manilla   sugar.     So  in  Wilson  r. 


"  National  Cotton  Oil  Co.  r.  Young,  Lawrence,  139  Mass.  318,  1  N.  E.  278, 

72  Ark.  144,  85  S.  W.  92;   Lukens   ..  ^   ^-^^^  ^^^   ^^^^   „f  ^^.^^  ^^^^^  t„ 

Freiund,  27  Kans.  664,  41  Am.  Kep.  ^^^^^^    diminishing    its    value,    was 

nevertheless    treated  as  merchantable. 

"French  v.  Vining,  102  Mass.  132,  »=  Howard  v.   Hoey,   23   Wend.  350, 

3   Am.    Rep.    440;    Provost   v.    Cook,  35  Am.  Dec.   572;   Rodgers   i'.  Niles, 

184  Mass.  315,  68  N.  E.  336;  Houk  11   Ohio  St.  48,  78  Am.  Dec.  290. 
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their  defects  known  shall  be  salable  as  goods  of  the  general  kind 
which  they  were  described  or  supposed  to  be  when  bought.®^ 

§  244.  Warranty  not  available  to  subpurchaser. —  It  is  a  general 
rule  that  one  who  has  a  right  in  contract  may  assign  that  right 
in  effect  by  giving  the  assignee  the  power  to  enforce  the  right  in 
the  name  and  stead  of  the  assignor.  There  seems  no  reason  why 
a  warranty  should  be  an  exception  to  this  rule.^*  But  however 
this  may  be  it  seems  settled  that  the  mere  resale  of  a  warranted 
article  does  not  give  the  subpurchaser  a  right  to  sue  the  original 
seller  for  damages  caused  him  by  defects  either  in  the  title  or 
quality  of  the  goods."'  Two  reasons  may  be  given  for  this  result. 
In  the  first  place  the  sale  of  the  chattel  does  not  indicate  that  the 
seller  means  to  part  with  his  right  of  action  for  damages  against 
one  who  previously  sold  the  article  to  him;  on  the  contrary,  it 
may  be  assumed,  that  if  the  original  warranty  has  been  broken, 
the  original  purchaser  means  to  retain  whatever  right  he  may 
have.®^  Another  reason  is  that  a  warranty  must,  it  seems,  like 
an  insurance  policy,  be  construed  as  a  contract  of  personal  in- 
demnity. Therefore,  though  one  who  purchased  goods  with  a  war- 
ranty might  assign  a  right  of  action  already  accrued  on  the  war- 
ranty he  could  not  enlarge  its  scope  so  as  to  make  it  include 
the  indemnification  of  subpurchasers.  The  right  would  always 
remain  a  right  to  damages  for  the  injury  the  first  buyer  suffered 
by  the  defective  condition  of  the  article.  As  stated  in  the  nre- 
vious   section,   however,   it  is  generally  held  that   a  buyer  who 

"'Wieler  v.  Schilizzi,  17  C.  B.  619,  "'Nelson    v.    Armour   Packing   Co., 

624.     In  McClung  r.  Kelly,  21  Iowa,  76  Ark.  352,  90  S.  W.  288  (quality)  ; 

508,  the   principal  was  thus  stated:  Smith  v.  Williams,   117   Ga.   782,  45 

"  The    article    shall    not    have    any  S.  E.  394,  97  Am.  St.  Eep.  220  (title) ; 

remarkable  defect."     See  also  Harris  Prater   v.   Campbell,   110  Ky.   23,   60 

V.   Waite,   51   Vt.   481,   31   Am.   Rep.  S.  W.   918    (quality)  ;   Lebourdais  v. 

694.  Vitrified  Wheel   Co.,    194   Mass.   341, 

"  It  is,  however,   said  that  a,  war-  80  N.  E.  482 ;  Tomlinson  v.  Armour, 

Tanty   is   not  negotiable  in   Smith  v.  74     N.     J.     L.     274,     69     Atl.     883 

Williams,  117  Ga.  782,  45  S.  E.  394,  (quality).      In    Childs   f.    O'Donnell, 

97  Am.  St.  Kep.  220.     By  this  state-  84  Mich.   533,   538,   47   N.   W.    1108, 

mcnt,     however,     the     court     merely  however,  the   court  said  oliter  of   a 

meant   that   a.   buyer   of   goods   with  warranty    that    it    "runs    with    the 

a  warranty  could  not  by  reselling  the  goods." 

goods  with  a  warranty  give  the  sub-  »« Dukea    v.    Nelson,    27    Ga.    457, 

purchaser  an  action  for  his  damages  463. 
against  the  original  seller. 
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has  bought  goods  with  a  warranty  may  recover  damages  which 
he  has  been  compelled  to  pay  a  subpurchaser  to  whom  the  goods 
were  resold  with  a  similar  warranty.  In  this  way  the  original 
warrantor  is  frequently  in  effect  made  liable  in  the  same  amount 
that  he  would  have  been  had  the  warranty  been  held  to  run  with 
the  goods  as  a  covenant  of  warranty  runs  with  land. 

§  245.  Deterioration  after  shipment. —  It  has  been  held  in 
England  that  the  risk  of  such  deterioration  as  is  necessarily  inci- 
dent to  goods  when  shipped  to  the  point  of  destination  may  be  upon 
the  buyer,  although  the  title  and,  therefore,  the  risk  of  extraordi- 
nary loss  is  still  with  the  seller;'"  and  yet  on  the  other  hand  that 
the  risk  of  such  deterioration  in  transit  may  be  upon  the  seller 
though  the  title  to  the  goods  has  passed  to  the  buyer.^^  On  the 
strength  of  the  earlier  decisions  the  English  Sale  of  Goods  Act 
provided  in  section  33 :  "  Where  the  seller  of  goods  agrees  to  de- 
li\'er  them  at  his  own  risk  at  a  place  other  than  where  they  are 
when  sold,  the  buyer  must,  nevertheless,  unless  otherwise  agreed, 
take  any  risk  of  deterioration  in  the  goods  necessarily  incident  to 
the  course  of  transit."  This  statutory  rule  is  not  happily  expressed, 
and  does  not  cover  the  whole  matter.  If  some  goods  conforming 
to  the  description  in  the  contract  will  bear  transportation,  and 
some  goods  though  merchantable  at  the  place  and  time  of  ship- 
ment will  not,  the  question  then  should  be  dealt  with  according 

"  In  Bull   V.  Eobison,   10  Ex.  342,  the    iron    when    tendered    was    in    a 

the   action  wag  by  the   aeller   against  merchantable  condition,  and  held  that 

the   buyer   for   not   accepting  twenty-  if    the    iron   was   merchantable   when 

five  tons  of  iron.     By  the  terms  of  shipped  it  must  be   accepted  by  the 

the  contract  the  iron  wag  to  be  manu-  defendant  if  it  had  only  so   far  de- 

factured    in    Staffordshire    and    deliv-  teriorated  as  all  such  iron  must  neces- 

ered   at   Liverpool   to    the   defendant  sarily  deteriorate  in  its  transit  from 

who  selected  the   canal   as  the  mode  Staffordshire  to  Liverpool, 
of    conveyance.      When    shipped    the  "  In  Beer  r.  Walker,  46  L.  J.  C.  P. 

iron  was  clean  and  bright  but  on  its  677,  the  seller,  a  wholesale  provision 

arrival   was   rusted.     It  was   proved  dealer,     contracted    to     send    weekly 

that   new   iron   will   always    rust    in  from    London   to    a   retail    dealer  in 

transit,   especially   if   by   water,    and  Brighton  a  quantity  of  rabbits.     The 

on  this  particular  occasion  the  usual  cost  of  transportation  being  paid  by 

deterioration    was    greatly    increased  the  buyer,  it  was  held  that  there  was 

by  a   long  frost  which   detained  the  an  implied  warranty  that  the  rabbits 

iron   on  the   canal.     The   court  held  should  be  fit  for  food  not  only  when 

that  it  was  error  for  the  trial  judge  delivered   at   the   railroad   station  in 

to  leave  it  to  the  jury  to  say  whether  London,    but    when   in   the   ordinary 
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to  the  principles  governing  sales  of  goods  for  a  particular  purpose. 
Tie  purpose  of  the  buyer  is  to  have  the  goods  shipped  to  him,  and 
if  he  justifiably  relies  on  the  judgment  or  skill  of  the  seller  to  pick 
out  such  goods  as  will  stand  transportation,  a  warranty  should 
be  implied  to  this  effect,  even  though  title  is  to  pass  at  the  place 
of  shipment,^^  but  if  the  buyer  relies  upon  his  own  judgment,  no 
such  warranty  can  be  implied.  On  the  other  hand  if  all  goods 
shipped  as  the  contract  directs  and  of  the  kind  the  contract  calls 
for  will  necessarily  deteriorate  in  transit,  unless  the  seller  has  in 
some  way  represented  that  the  goods  will  stand  transportation, 
the  contract  must  be  construed  as  calling  for  goods  subject  to  no 
greater  deterioration  than  is  necessarily  incident  to  all  goods  of  the 
kind  that  the  contract  calls  for  when  shipped  as  the  buyer  ordered.^ 
The  provision  of  the  English  statute  makes  no  clear  distinction 
between  a  case  where  all  goods  of  the  kind  called  for  by  the  bar- 
gain would  deteriorate  in  transit  and  a  case  where  some  goods  of 
the  sort  called  for  would  bear  transportation,  but  others  would  not, 
and  it  may  be  throws  a  heavier  burden  upon  the  buyer  than  is 
justifiable.  "What  is  a  risk  "  necessarily  incident  to  the  course 
of  transit  ?  "  Is  the  chance  of  wreckage  a  risk  necessarily  incident 
to  shipment  by  sea?  The  provision  was,  therefore,  omitted  from 
the  American  Sales  Act.  In  sales  of  specific  goods,  or  contracts  to 
sell  goods  of  a  "  known,  described,  or  definite  "  kind,  cases  will  be 
exceptional  where  the  buyer  will  be  justified  in  relying  on  the 
seller's  judgment  as  to  the  fitness  of  goods  for  transportation, 
though  such  cases  doubtless  may  occur.  So  that  generally  if  the 
property  passes  to  the  buyer  on  shipment  and  the  goods  are  then 
merchantable,  he  has  obtained  all  that  he  is  entitled  to.^  If,  how- 
course  of  business  they  should  reach  =  English  t:.  Spokane  Commission 
the  buyer  at  Brighton  and  until  the  Co.,  57  Fed.  Rep.  451,  15  U.  S.  App. 
buyer  "should  have  had  a  reasonable  218,  6  C.  C.  A.  416;  Leggat  v.  Sands 
opportunity  to  deal  with  them  in  the  Brewing  Co.,  60  111.  158;  Charles  v. 
usual  course  of  business.  Bull  v.  Carter,  96  Tenn.  607,  36  S.  W.  396. 
Robison  was  not  cited.                                   In    English    v.    Spokane    Commission 

•"This  is  the  ground  of  decision  in  Co.,  defendant  in  Spokane  Falls  tele- 
Beer  V.  Walker,  46  L.  J.  C.  P.  677.  graphed  plaintiffs  in  Omaha:  "Wire 
This  also  was  made  the  test  in  price  car  strictly  fresh  eggs,  new 
Bowden  v.  Little  (Australia),  4  cases."  Plaintiffs  replied:  "Car 
Comm.  1364.  fresh   eggs,    16.     Track  here  for  im- 

'  This  is  the  ground  of  decision  in  mediate  acceptance."  Defendant 
Bull  V.  Robison,  10  Ex.  342.  answered:      "If    eggs    strictly   fresh. 
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ever,  there  is  a  warranty  implied  because  the  buyer  justifiably 
relies  on  the  seller  to  select  goods  suitable  for  shipment,  the  seller 
does  not  thereby  assume  the  risk  of  deterioration  in  transit ;  he 
merely  warrants  that  the  goods  are  fit  for  shipment  at  the  time 


14  cents.  Answer  if  accepted."  Plain- 
tiffs replied :  "  Offer  eggs  accepted." 
The  court  said :  "  What  was  the  con- 
tract in  relation  to  eggs?  We  are  of 
opinion  that  the  warranty  expressed 
in  the  telegrams  related  to  the  con- 
dition of  the  eggs  placed  on  board 
the  cars  at  Omaha.  The  plaintiffs 
would  not  be  liable  for  any  deteriora- 
tion of  quality  rendering  them  un- 
merchantable at  Spokane,  where  they 
were  delivered  to  the  defendant,  if 
such  deterioration  resulted  necessarily 
from  the  transit.  Bull  [■.  Robison, 
10  Ex.  342;  Mann  V.  Everston,  32  Ind. 
355 ;  Leggat  v.  Sands'  Brewing  Co., 
60  111.  158;  2  Schouler,  Pers.  Prop., 
§  355;  2  Benj.,  Sales  (8th  Am.  ed.), 
§  944,  note  15;  Id.,  §  991.  It  was, 
therefore,  erroneous  to  instruct  the 
jury  that  plaintiffs  '  were  obliged  by 
the  terms  of  their  contract  that  the 
eggs  should  be  strictly  fresh  at  the 
place  of  delivery.'  The  telegrams  re- 
ferred to  the  price  at  Omaha  by  the 
carload.  The  eggs  were  to  be  strictly 
fresh.  Defendants  first  asked  the 
price  of  '  car  strictly  fresh  eggs,  new 
cases,'  wishing  of  course,  to  know 
at  what  price  the  plaintiffs  were  will- 
ing to  sell  a  carload  of  strictly  fresh 
egg.s  at  Omaha.  The  answer  to  this 
inquiry  gave  the  price  at  sixteen 
cents  per  dozen.  Then  came  the 
offer  from  the  defendant  that  if 
the  eggs  were  strictly  fresh  he 
would  give  fourteen  cents.  This 
offer  was  accepted.  The  only  con- 
troversy was  as  to  the  price.  The 
words  '  track  here  for  immediate  ac- 
ceptance,' found  in  one  of  the  tele- 
grams, may  be  considered  somewhat 
obscure    and    indefinite.     They   were 


perhaps  intended  to  imply  that  the 
plaintiffs  had  the  goods  then  on  hand 
in  cars  on  the  track  at  Omaha,  for 
immediate  acceptance;  but,  be  that 
as  it  may,  the  words  have  no  special 
significance  as  to  the  meaning  of  the 
contract  between  the  parties.  It  is 
perfectly  clear  that  the  warranty, 
as  expressed  by  the  plaintiffs  and  as 
understood  by  defendant,  had  refer- 
ence to  the  condition  of  the  eggs 
in  the  car  at  Omaha.  In  the  very 
nature  of  things,  this  must  have  been 
the  intention  and  understanding  of 
both  parties.  Eggs  transported  by 
rail,  however  fresh  when  placed  upon 
the  cars,  are  liable  to  deteriorate  to 
some  extent  upon  the  journey.  The 
plaintiffs  contracted  to  ship  a  car- 
load of  '  strictly  fresh  eggs '  from 
Omaha,  the  eggs  to  be  properly 
packed  in  new  cases,  and  placed  in 
the  car  to  be  safely  transported  to 
the  defendant  at  Spokane;  and  for 
any  breach  in  this  respect,  if  there 
was  any,  they  would  be  liable  in  dam- 
ages. They  cannot  be  held  liable 
for  any  loss  in  the  quality  of  the 
eggs  except  such  as  arose  by  a  breach 
of  their  contract.  They  are  not  liable 
for  the  ordinary  and  necessary  shrink- 
age in  quality  incident  to  the  han- 
dling of  the  eggs,  and  the  deteriora- 
tion which  would  naturally  occur  in 
their  transportation  to  tlie  place  of 
delivery."  In  Bull  v.  Robison,  supra, 
the  court  said:  "A  manufacturer  who 
contracts  to  deliver  a,  manufactured 
article  at  a  distant  place  must,  in- 
deed, stand  the  risk  of  any  extraor- 
dinary or  unusual  deterioration; 
but  we  think  that  the  vendee  is  bound 
to  accept  the  article  if  only  deteri- 
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■and  place  of  the  sale.*  The  fact  that  the  goods  did  not  success- 
fully bear  transportation  may  be  evidence  that  they  were  not  fit 
for  shipment,  but  it  is  not  conclusive,  as  the  delays  and  special 
circumstances  of  the  actual  trip  may  have  been  unusual.  On 
the  other  hand  if  the  contract  on  the  part  of  the  seller  is  not  to 
ship  goods  but  to  deliver  them  at  their  destination,  so  that  the 
property  is  not  to  pass  until  the  latter  time,  the  case  will  be 
unusual  vfhere  the  very  requirement  of  the  contract  that  the  goods 
shall  be  shipped  and  delivered  will  not  of  itself  necessitate  the 
delivery  of  merchantable  goods  at  the  point  of  destination.  Un- 
less the  contrary  is  the  necessary  effect  of  the  contractual  re- 
■quirements,  the  seller  must  tender  merchantable  goods  at  the 
place  where  the  property  is  to  pass. 

§  246.,  Usage. — Attempt  is  sometimes  made  to  qualify  the  rules 
in  regard  to  warranty  by  evidence  of  a  particular  usage.  Some- 
times the  attempt  is  to  attach  a  warranty  to  a  sale  where  no  war- 
ranty would  otherwise  exist,  sometimes  to  establish  that  no  war- 
ranty exists,  though  the  circumstances  are  such  that  apart  from 
■custom  a  warranty  would  be  implied,  and  sometimes  the  attempt 
is  to  limit  a  warranty  which  in  terms  is  general.  It  was  held  by 
the  Supreme  Court  of  the  United  States  that  evidence  of  usage 
was  not  admissible  for  the  first  purpose,*  and  the  same  rule  has 
been  adopted  by  other  courts  in  this  country.^  In  England,  how- 
orated  to  the  extent  that  it  is  necea-  would  continue  sound  for  any  par- 
sarily  subject  to  in  its  course  of  tran-  tieular  or  definite  length  of  time." 
sit  from  the  one  place  to  the  other ;  "  Mann   v.   Everston,    32   Ind.   355 ; 

'  or,  in  other  words,  that  he  is  subject       Fruit    Dispatch    Co.    v.    Sturges,    73 
to    and   must   bear    the    risk    of    the       Ohio  St.  35,  78  N.  E.  1125;  Leopold 
deterioration    necessarily    consequent      v.  Van  Kirk,  27  Wis.  1152. 
upon  the  transmission."     "  In  Mann  '  Barnard  v.  Kellogg,  10  Wall.  383, 

V.  Everston,  supra,  which  was  an  19  L.  ed.  987.  In  this  case  evidence 
action  for  breach  of  warranty  in  the  was  offered  of  a  usage  that  a  war- 
sale  of  a  quantity  of  kiln-dried  corn  ranty  was  to  be  implied  that  bales 
meal,  for  shipment  from  Indiana  to  of  wool  were  not  dishonestly  packed. 
New  Orleans,  the  court  sustained  an  °  Dickinson  r.  Gay,  7  Allen,  29,  83 

instruction  given  to  the  jury,  that  Am.  Dec.  656;  Thompson  v.  Ashton, 
if  the  meal  was  sold  for  shipment  14  Johns.  316;  Beirne  v.  Dord,  5 
to  a  southern  market,  a  warranty  N.  Y.  95,  55  Am.  Dec.  321 ;  Wetherill 
would  be  implied  that  it  was  prop-  v.  Neilson,  20  Pa.  St.  448,  59  Am. 
erly  packed  and  fit  for  such  ship-  Dec.  741,  overruling  Snowden  v. 
ment,  and  such  as  was  contemplated  Warder,  3  Eawle,  101 ;  McKinney  v, 
by    the    purchase,    but    not    that    it       Fort,  10  Tex.  220. 
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ever,  evidence  of  the  usage  was  allowed  before  the  enactment  of 
the  Sale  of  Goods  Act,"  as  it  is  also  in  New  Hampshire.^  This 
seems  to  be  the  better  rule.  The  reason  given  for  not  admitting 
evidence  of  the  usage  is  that  to  do  so  contradicts  a  rule  of  law. 
But  if  usage  is  ever  to  be  given  any  effect  it  necessarily  changes 
the  rule  of  law  applicable  to  the  case.  It  does  this,  not  by  deny- 
ing the  rule,  but  by  showing  by  usage,  instead  of  express  words, 
an  intent  to  bring  the  case  under  another  rule.  This  is  all  that  is 
desired  in  the  case  under  consideration.  The  usage  relied  on 
is  for  the  purpose  of  showing  the  intention  of  the  parties.  If 
parties  intend  to  warrant  unquestionably,  they  may;  the  law  does 
not  forbid  it.  If  there  is  no  usage,  parties  would  naturally  ex- 
press this  intention.  If  a  well-recognized  usage  exists,  instead 
of  expressing  their  intention,  they  may  properly  take  it  for 
granted.^  The  same  reasoning  is  applicable  where  it  is  sought 
to  show  by  custom  that  the  bargain  was  not  intended  to  be  ac- 
companied by  a  warranty.®  It  should  be  noticed,  however,  that 
a  custom  in  order  to  bind  both  parties  must  be  known  to  both ;  or, 
if  unknown  to  one,  the  other  must  be  justified  in  assuming  knowl- 
edge on  the  part  of  the  man  with  whom  he  is  dealing. ■"*  The 
propriety  of  allowing  the  introduction  of  usage  for  the  purpose 
of  limiting  the  effect  of  a  warranty  expressly  given  is  not  so 
clear.  Usage  should  be  admitted  to  explain  the  meaning  of  the 
language  used  by  the  parties,"'^  but  it  ought  not  to  be  allowed  to 

"  Jonea  v.   Eowden,   4   Taunt.   847 ;  of  the  parties  shows  clearly  that  they 

Syers   r.   Jonas,   2   Ex.    Ill;    Harnor  did    not    know    of    this    custom   and 

r.  Groves,  24  L.  J.  C.  P.  53,  56.     The  could  not,  therefore,  have  dealt  with 

express   provision   of   section   14    (3)  reference  to  it.''     To  the  same  effect 

of    the    English    Sale    of    Goods    Act  is  Van  Hoesen  v.  Cameron,  54  Jlich. 

was  doubtless  based  on  the  authority  609,  20  N.  W.  609. 
of  these  cases.  "Thus    in    Schnitzer    v.    Oriental 

'Sumner  ?'.  Tyson,  20  N.  H.  384.  Print   Works,    114   Mass.    123,   on  i. 

'  See  4  Wigmore,  Evidence,  §  2440.  sale   of  berries   in   bags,   by   sample, 

°  Evidence    of    such    a   custom   was  evidence    was    held    admissible    of   a 

held    inadmissible    in    Chicago    Pro-  usage  that  the  sample  was  intended 

vision  Co.  ?•.  Tilton,  87  111.  547.  to   represent   the   average   quality  of 

"  The  decision  in  Barnard   !'.  Kel-  the    whole    lot,   not   the   contents   of 

logg,    10    Wall.    383,    19    L.    ed.    987,  each  bag  separately, 
may  be  rested  on  the  concluding  sen-  "  In  Marshall  r.  Perry,  67  Me.  78, 

tence  in  the  opinion.     "  The  conduct  it  was  held  that  usage  was  not  ad- 
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contradict  it.  It  must  be  assumed  that  the  parties  meant  what 
thej  said,  and  though  words  may  be  shown  to  have  an  unusual 
meaning,  under  special  circumstances,  there  is  a  limit  to  the 
possibilities  of  interpretation  in  this  direction.  It  cannot  be  sup- 
posed that  when  parties  plainly  said  one  thing  they  really  meant 
a  diametrically  opposite  thing,  and  the  purpose  of  a  rule  of  law 
IS  to  enable  the  court  with  the  greatest  certainty  to  get  at  the 
real  intention  of  the  parties  as  expressed  to  or  understood  by  one 
another.-'^ 

§  247.  Civil  law.— The  Eoman  Law  did  not  make  the  close 
analogy  between  express  warranties  and  implied  warranties  that 
is  made  in  our  law.  Either  a  promise  on  the  part  of  the  seller  in 
regard  to  the  goods  or  fraud  imposed  an  obligation  upon  the 
seller  similar  to  that  imposed  in  our  law;  that  is  —  the  buyer 
could  recover  damages  for  the  injury  caused  by  the  seller's  wrong. 
Moreover,  as  is  also  everywhere  the  rule  of  the  common  law,  the 
buyer  could  rescind  the  sale  because  of  fraud.  Unlike  the  rule 
of  the  English  law,  however,  but  like  the  rule  in  many  of  the 
United  States,^^  the  buyer  could  also  rescind  a  contract  of  sale 
for  breach  of  a  promise  of  jvarranty.  In  applying  these  rules, 
it  was  held  to  be  a  fraud  if  the  seller  knew  at  the  time  of  the 
contract  of  defects  in  the  goods  which  would  impair  their  useful- 
ness for  the  purpose  for  which  they  were  designated,  and  de- 
liberately refrained  from  apprising  the  purchaser  of  the  defects. 
If  the  seller  was  innocent  of  fraud  and  made  no  express  repre- 
sentation or  promise  in  regard  to  the  goods,  he  was  never  liable 
in  damages ;  but  as  it  seemed  unjust  that  a  seller  who,  even 
innocently  had  sold  an  unsound  article  for  the  price  of  a  sound 

missible    to    defeat    an    express    war-  weigTit.     In  Van  Hoesen  v.  Cameron, 

ranty  of  the  quality  of  butter  if  the  54  Mich.   009,   20   N.   W.   609,  usage 

buyer  did  not  examine  the  butter  im-  was  held  inadmissible  to  limit  an  ex- 

mediately  on  receiving  it  and,  if  de-  press   warranty   of  the   soundness   of 

fective,    return   it   or   give   notice   of  a  horse   so  that  it   should  not  cover 

the    fact    immediately.      In    Rice    !'.  latent    defects.      Yates    v.    Pym,     6 

Codman,    1    Allen,    377,   it  was   held  Taunt.  446.     See  also  as  to  the  gen- 

that    usage    was    not    admissible    to  eral    principle    involved,    Menage    v. 

show   that   a  warranty   of  a  certain  Rosenthal,   175  Mass.  358,  56  N.   E. 

invoice    weight    of    cloth    was    to   be  579. 

interpreted    as    meaning    the    actual  "  See  infra,  §  608. 
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one  should  retain  the  price,  the  buyer  was  allowed  the  right  of 
rescission.  Such  defects  in  the  goods  as  would  justify  the  buyer 
in  returning  the  goods  were  called  rehibitory  defects.  It  was 
necessary  to  constitute  such  a  defect  that  it  could  not  readily  have 
been  obseiwed  by  the  buyer  )jy  inspection  at  the  time  of  the  sale.^* 
The  modem  civil  law  universally  follows  the  general  principle 
established  by  the  Roman  Law."'"'  The  only  State  in  this  country, 
where  the  civil  law  is  in  force  is  Lousiana.''^  But  in  South 
Carolina  the  fundamental  theory  of  the  civil  law  that  a  bargain 
to  sell  goods  for  the  price  of  sound  goods  implies  a  representa- 


"  The  details  of  the  Roman  law- 
are  more  fully  stated  in  Moyle,  Con- 
tract of  Sale  in  the  Civil  Law,  188- 
216. 

"  The  French  Civil  Code  provides 
in  substance:  Art.  1641.  The  seller 
is  bound  for  latent  defects  vfhich 
make  the  goods  unfit  for  the  use  for 
which  they  were  designed  or  so  dim- 
inish their  usefulness  that  the  buyer 
would  not  have  bought  them,  or 
would  only  have  bought  them  at  a 
lower  price.  Art.  1642.  The  seller 
is  not  bound  for  patent  defects. 
Art.  1643.  The  seller  is  bound  for 
latent  defects  though  he  did  not 
know  of  them,  unless  the  contrary 
is  expressly  stipulated.  Art.  1644. 
The  buyer  has  the  chance  of  return- 
ing the  goods  or  of  keeping  them  and 
paying  part  of  the  price  to  be  fixed 
by  arbitration.  Art.  1645.  If  the  sel- 
ler knew  of  the  defects  he  is  also 
liable  for  damages.  Art.  1648.  The 
buyer  must  bring  a  redhibitory  action 
within  a  reasonable  time.  Owing  to 
the  wide  influence  of  the  French  Civil 
Code,  its  provisions  being  largely 
adopted  in  Italy,  Spain,  Belgium, 
Netherlands  and  most  countries  of 
Central  and  South  America,  it  may 
i  safely  be  assumed  that  a  rule  sub- 
stantially similar  prevails  in  these 
countries.  The  German  Civil  Code 
provides:     §  459.  The  seller  is  bound 


that  the  thing  sold  has  not  defects 
which  will  impair  its  value  or  use- 
fulness for  ordinary  purposes  or  for 
purposes  provided  for  by  the  contract. 
§  460.  The  seller  is  not  bound  for  de- 
fects known  to  the  buyer  or  for  de- 
fects which  would  have  been  known 
had  it  not  been  for  gross  negligence 
of  the  buyer  unless  the  seller  promised 
that  the  defects  did  not  exist  or 
fraudulently  conceal  their  existence, 
§  462.  In  ease  of  default  by  the 
seller,  the  buyer  may  have  rescission 
or  diminution  of  the  price.  §  463- 
If  the  thing  sold  lacks  a  quality  ex- 
pressly represented  by  the  seller,  or 
if  the  seller  fraudulently  concealed 
the  defect,  he  is  liable  for  damage* 
as  an  alternative  to  rescission  or 
diminution  of  the  price. 

"  See  George  r.  Shreveport  Cotton 
Oil  Co.,  114  La.  498,  which  shows 
that  the  rules  of  the  civil  law  are 
still  in  force  in  Louisiana  and  also 
lays  down  the  principle  that  a  manu- 
facturer is  presumptively  bound  to 
know  the  qualities  of  articles  of  his 
manufacture  which  he  sells.  This 
doctrine  is  particularly  important 
under  the  rule  of  the  civil  law  that 
a  seller  who  knows  of  defects  in  the 
things  which  he  sells,  but  omits  to  de- 
clare them,  is  liable  in  damages. 
See  also  McLellan  v.  Wi'liams,  II 
La.  Ann.  721, 
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tion  that  they  are  sound  has  also  been  in  force  from  an  early  date, 
and  the  principle  of  caveat  emptor  rejected." 

§  248.  Effect  of  the  provisions  of  the  Sales  Act.— The  pro- 
visions of  the  Sales  Act  are  copied  from  the  English  statute  and 
the  English  statute  was  intended  to  express  the  common  law  of 
England  as  it  existed  at  the  time  the  act  was  passed.  It  may, 
therefore,  be  supposed  that  the  liability  of  a  seller  under  the 
Sales  Act  will  be  somewhat  greater  than  that  imposed  by  the 
common  law  of  many  jurisdictions  in  this  country.  Subsection 
(2)  relates  only  to  goods  bought  by  description  and  expresses, 
therefore,  a  well-settled  rule.^*  Though  the  terms  of  this  sub- 
section are  confined  to  ^dealers,  it  is  not  to  be  supposed  that  one 
who  is  not  a  dealer  and  who  contracts  to  sell  goods  by  descrip- 
tion to  be  furnished  in  the  future,  can  perform  his  contract  by 
tendering  unmerchantable  goods.  It  is  only  where  the  goods 
are  actually  bought  that  subsection  (2)  is  applicable.  Sub- 
section (3)  expresses  the  better  view  in  regard  to  ins^^ction. 
As  to  defects  which  inspection  ought  to  reveal,  the  inspection 
prevents  any  implied  warranty  as  to  such  defects,  but  otherwise 
inspection  is  unimportant.'®  In  one  respect,  however,  this  sub- 
section changes  the  law.  The  subsection  refers  only  to  examina- 
tion and  says  nothing  of  opportimity  to  examine.  The  fact  that 
the  buyer  has  an  opportunity  to  examine  will  as  such  be  unim- 
portant under  the  act.^°  It  will,  however,  be  important  evidence 
upon  the  general  question  raised  in  subsection  (1),  whether  the 
buyer  relies  on  the  seller's  skill  or  judgment.  Instead  of  making 
a  right  to  inspect  conclusive  either  as  to  obvious  defects  or  as  to 
latent  defects  and  instead  of  making  actual  inspection  as  to  latent 
defects  conclude  the  buyer  the  act  reverts  to  the  general  prin- 
ciple which  gives  inspection,  or  a  right  of  inspection,  its  import- 
ance; namely,  the  reliance  on  the  seller's  skill  instead  of  on  the 

"  Ximrod  V.  Shoolbred,  1  Bay,  324,  Ir.  585,  596,  597.     In  this  case  crabs 

1  Am.  Dec.  620 ;  Bul^inkle  v.  Cramer,  were  bouglit  which  the  buyer   could 

27    S.   C.   376,   3   S.   E.   225,    13  Am.  and  did  inspect,  but  the  defects  were 

St,  Rep.  645.  latent,  at  least  to  one  who  was  not 

''See  supra,  §§  225,  229,  230.  expert,   and  it  was   evident  that  the 

"  See  supra,  5  234.  buyer  relied   on  the  seller's  skill   or 

"■Benjamin,   Sale,    (5th   Eng.   ed.),  judgment. 
626,  628;  Wallis  v.  Russell,  [1902]  2 
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buyer's  own  judgment.  Subsection  (4)  is  a  restatement  of  the 
rule  in  regard  to  a  known,  described,  and  definite  article.  Sub- 
section (5)  though  laying  down  a  rule  contrary  to  some  decisions 
in  this  country  should  commend  itself,'"'  and  the  same  may  be 
said  in  regard  to  subsection  (6)."^  In  regard  to  subsection  (1) 
some  difficulty  of  construction  has  been  felt.  This  is  the  only 
subsection  under  which  a  warranty  of  a  specific  chattel  can  be 
implied  and  the  question  has  been  raised  —  do  the  words  of  this 
subsection  justify  the  implication  of  a  warranty  of  merchant- 
ability, or  must  the  words  "  particular  purpose  "  be  held  to  indi- 
cate that  the  section  is  not  aimed  at  general  merchantability  but 
only  at  more  s]iccifie  purposes?  It  woubi  be  unfortunate  if  the 
section  should  be  narrowly  construed,  and  had  it  not  already  re- 
ceived a  liberal  construction  in  England,  a  construction  which  it 
may  be  assumed  American  courts  would  follow,  it  would  be  un- 
desirable to  copy  the  English  legislation  in  this  matter.  The 
last  edition  of  Benjamin  on  Sale""  thus  summarizes  the  results 
of  the  English  decisions :  "  A  '  particular  purpose  '  is  not  some 
purpose  necessarily  distinct  from  a  general  purpose ;  for  example, 
the  general  purpose  for  which  all  food  is  bought  is  to  be  eaten, 
and  this  would  also  be  the  particular  purpose  in  any  specific 
instance."^  A  particidar  purpose  is,  in  fact,  the  purpose,  ex- 
pressly or  impliedly  communicated  to  the  seller,  for  which  the 
buyer  buys  the  goods ;  and  it  may  appear  from  the  very  descrip- 
tion of  the  article,  as,  for  example,  '  coatings,'  ""*  or  a  '  hot-water 
bottle.'  ^'  But  where  an  article  is  capable  of  being  applied  to  a 
variety  of  purposes  the  buyer  must  particularize  the  specific  pur- 
pose he  has  in  view.^®  The  purpose  for  which  the  goods  are  re- 
quired need  not  necessarily  appear  in  the  contract  itself,  bnt  may 
be  proved  by  evidence  of  matters  ah  e.rtni  the  contract,  even  when 
it  is  in  writing,  if  such  evidence  does  not  contradict  the  contract. 

»«  Pre  supra,  5  245.  "  Preist   r.    Last,    [1903]    2   K.  B. 

"See  svpra,   5   215.  148    (C.  A.). 

=="  ntli  Eng.  pil.,  pap;e3  625,  626.  "Per  Collins,  M.  R.,  Ihid.,  at  153; 

"  Wallis    V.    Eiissell,    [1902]    2    Ir.  per  Lord  Herscliell  in  Drummond  ('. 

K.   B.   5S5    (C.   A.);    Preist   i\   Last,  Van    Ingen,    [1887]     12    A.    C.    293; 

[1903]  2  K.  B.  148   (C.  A.).  Jones  v.  Padgett,  [1890]  24  Q.  B.  D. 

"Drummond  v.  Van  Ingen,.  [18S7]  650    (C.  A.). 
12  A.  C.  284. 
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The  purpose  intended  '  may  be  gathered  from  the  course  pursued 
by  the  pairties,  and  from  their  cosadTict  and  acts  and  wriitinigs 
anteeedent,  but  leading  up  to  the  coiit;ract  itself.'  "  -^  The  amis- 
sion from  subsection  (1)  of  the, words  "  aaiid  the  .goods  are  of  a 
■description  which  it  is  the  seller's  business  to  supply "  which 
occur  in  the  English  act  and  the  insertion  in  both  acts  of  the 
words  "  whether  he  be  the  manufacturer  or  not "  tends  to  make 
evei7  case  turn  on  the  reliance  of  the  buyer  on  the  seller's  akill. 
§  249.  Warranties  in  sales  by  sample  —  Provisions  of  the  Sales 
Act.— 

Sec.  16.  IMPLIED  "WARRANTIES  IN  SALE  BY 
SAMPLE.^ —  In  the  case  of  a  contract  to  sell  or  a  sale  by  sample  — 

(a.)  There  is  an  implied  warranty  that  the  bulk  shall  correspond 
"with  the  sample  in  quality. 

(b.)  There  is  an  implied  warranty  that  the  buyer  shall  have  a 
reasonable  opportunity  of  comparing  tihe  bulk  with  the  sample,  ex- 
cept so  far  as  otheiwi'se  provided  in  section  47  (3). 

(e.)  If  the  selder  is  a  dealer  in  goods  of  that  kind,  there  is  an 
implied  warranty  that  the  goods  shall  be  free  from  any  defect, 
rendering  them  unmerchantable,  which  would  not  be  apparent  on 
reasonable  examination  of  the  sample. 

This  section  of  the  Sales  Act  follows,  with  slight  changes,  sec- 
tion 15  of  the  English  act.  The  English  act  inserts  at  the  begin- 
ning a  definition  which  seems  somewhat  too  narrow  and  was 
omitted.^®  The  English  act  also  uses  the  word  "condition"  instead 
of  the  word  "warranty."  As  will  be  seen  in  the  next  section,  if  the 
English  distinction  between  condition  and  warranty  were  adopted, 

■^Per    Lord    Eussell    of    Killowen,  Keystone   Coal    Co.    (1886),    65    Md. 

C.  J.,  in  Gillespie  v.  Chene-y,   [1896]  ■  547. 

2  Q.  B.  59,  63.     See  also  per  Tindal,  "*  Sale    of     Goods    Act,     §  15   (1). 

C.   J.,  in  Shepherd   v.  Pybus,   [1842]  "A   contract    of    sale    is    a   contract 

S   M.    &    G.    8G8.      So    the   House   of  for  sale  by  sample  where  there  is  a 

Lords   in   Jacobs   v.    Scott,    [1899]    2  term  in  the  contract,  express  or  im- 

Traser,    Sc.    70,    especially   per   Lord  plied,  to  that  effect."     This  definition 

Halsbury,    p.    76.      There    is    direct  could  hardly  include  cases  considered 

decision  to  the  contrary  in  America,  infra,  §  252. 
viz.,    Warren    Glass    Works    Co.    v. 

22 
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the  obligation  of  the  seller  would  sometimes  be  properly  classed 
as  a  condition  and  sometimes  as  a  warranty.  According  to  the 
definition  of  warranty  in  the  American  Sales  Act,  however,  and 
the  remedies  there  allowed  the  buyer,  there  is  no  occasion  to  dis- 
tinguish between  a  warranty  and  a  promissory  condition.  In 
the  American  act  the  exception  at  the  end  of  (b.)  is  not  found  in 
the  English  statute  because  section  47  (3.),  also  (to  which  refer- 
ence is  made),  is  not  contained  in  the  English  act.  In  subsec- 
tion (c. )  the  qualification  has  been  inserted  in  the  American 
act,  "  if  the  seller  is  a  dealer  in  goods  of  that  kind."  The 
English  act  in  regard  to  sales  by  sample  seems  to  go  beyond 
the  previous  section  relating  to  implied  warranties  of  quality,  in 
fastening  upon  the  seller  an  obligation  to  furnish  merchantable 
goods ;  for  the  English  section  here  under  consideration  imposes 
such  an  obligation  upon  the  seller  irrespective  of  whether  the 
buyer  was  justified  in  relying  upon  the  seller's  judgment  be- 
cause the  seller  was  a  manufacturer  or  dealer,  or  for  any  other 
reason.  It  may  frequently  happen  that  the  buyer  who  examines 
the  sample  is  quite  as  competent  to  detect  defects  in  the  sample, 
which  are  not  obvious,  as  the  seller.  It  seemed  reasonable,  there- 
fore, to  restrict  the  obligation  of  the  seller  to  furnish  merchantable 
goods  to  cases  where  he  was  a  dealer,  which  will  also  include, 
necessarily,  cases  where  he  is  a  manufacturer.  As  in  the  case 
of  a  warranty  in  a  sale  by  description,  the  warranty  is  here  called 
an  implied  warranty  because  that  usage  is  common,  but  as  was 
previously  said^®  in  regard  to  warranties  in  sales  by  description, 
the  warranty  might  more  properly  be  called  express.^" 

§  250.  There  may  be  a  contract  to  sell  or  a  sale  by  sample. —  It 
is  common  to  speak  of  sales  by  sample  rather  than  contracts  to 
sell  by  sample,  and  in  New  York  apparently,  the  term  "  sale  by 
sample  "  is  restricted  to  cases  where  "  the  goods  are  in  esse  "  and 

"Supra,  §  223.  true  representative  of  the  kind." 
™  It  was  so  called  in  Bradford  v.  The  warranty  is  also  called  "  ex- 
Manly,  13  Mass.  139,  7  Am.  Dec.  press"  in  Gurney  u.  Atlantic,  etc.,  Ry. 
122,  where  the  court  said:  "A  sale  Co.,  .58  N.  Y.  358,  and  in  Vanderhorst 
by  sample  is  tantamount  to  an  ex-  r.  MacTaggart,  1  Brev.  269,  2  Am. 
press  warranty  that  the  sample  is  a  Dec.  667. 
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"  tlie  sample  is  taken  from  the  bulk,"  ^^  but  this  usage  is  not  the 
common  one,  and  there  seems  no  reason  why  a  contract  to  pro- 
duce goods  like  a  pattern  should  not  be  called  a  contract  to  sell 
by  sample.^^  In  truth,  a  sample  is  simply  a  way  of  describing 
the  subject-matter  of  the  bargain,  and  the  principles  "which  are 


"  Gurney  i".  Atlantic,  etc.,  B.j.  Co., 
58  N.  Y.  358 ;  Smith  c.  Coe,  55  N.  Y. 
App.  Div.  585,  170  N.  Y.  162,  612, 
63  K.  E.  .57;  Ideal  Wrench  Co.  v. 
Garvin  Mach.  Co.,  92  N.  Y.  App. 
Div.  187,  87  N.  Y.  Suppl.  41;  aflfd., 
181  N.  Y.  573,  74  N.  E.  1118.  The  im- 
portance of  this  distinction  lies  in 
the  fact  that  in  Nev?  York  most  obli- 
gations of  the  seller,  in  the  case  of 
executory  contracts,  cease  if  the 
buyer  accepts  the  goods.  It  is  not 
doubted  in  New  York  that  in  the 
case  of  an  executory  contract  to  fur- 
nish goods  like  a  sample,  the  seller 
is  liable  if  he  fails  to  tender  such 
goods,  but  if  the  goods  tendered  are 
accepted  and  the  defect  in  them  is 
not  latent,  the  buyer  is  held  to  have 
accepted  the  goods  in  complcrte  satis- 
faction of  the  seller's  obligation; 
whereas,  if  the  sale  had  related  to 
goods  in  esse  the  buyer  would  not 
thus  lose  his  right  by  acceptance  of 
the  goods.  See  cases  cited,  supra; 
Hardt  v.  Western  Electric  Co.,  84 
N.  Y.  App.  Div.  249,  82  N.  Y.  Suppl. 
835. 

==  The  following  cases  apparently 
related  to  unspecified  goods.  The 
seller  contracted  to  furnish  goods  in 
the  future  of  a  kind  like  a  sample. 
Heilbutt  V.  Hiekson,  L.  E.  7  C.  P. 
438;  Jones  v.  Padgett,  24  Q.  B.  D. 
650;  Drummond  v.  Van  Ingen,  12 
A.  C.  284;  Meyer  Drug  Co.  v. 
Puckett,  139  Ala.  331,  35  So.  1019; 
Worcester  Mfg.  Co.  v.  Waterbury 
Brass  Co.,  73  Conn.  554,  48  Atl.  422; 
Love  1'.  Barnesville  Mfg.  Co.,  3  Pcnne- 
will,  152,  50  Atl.  536;  Home  Light- 
ning Rod  Co.  V.  Neff,  60  Iowa,   138, 


14  N.  W.  216;  Whitmore  v.  South 
Boston  Iron  Co.,  2  Allen,  52;  Pike  v. 
Pay,  101  Mass.  134;  Wood  v. 
Michaud,  63  Minn.  478,  65  N.  W. 
963;  Boothby  v.  Plaisted,  51  N.  H. 
436,  12  Am.  Rep.  140;  Hargous  v. 
Stone,  5  N.  Y.  73;  Hardt  v.  Western 
Electric  Co.,  84  N.  Y.  App.  Div.  249; 
Washington  Brick  Co.  v.  Sinnott,  92 
N.  Y.  Suppl.  504;  Dayton  v.  Hoog- 
lund,  39  Ohio  St.  671;  Hume  v. 
Sherman  Cotton  Co.,  27  Tex.  Civ. 
App.  366,  65  S.  W.  390.  In  the 
following  cases  the  decisions  ap- 
parently related  to  a  sale  of  specified 
goods :  Tye  v.  Fynmore,  3  Campb.  462 ; 
Gardiner  v.  Gray,  4  Campb.  144; 
Russell  V.  Nicolopulo,  8  C.  B. 
(N.  S.)  362;  Webster  v.  Granger,  78 
111.  230;  Bradford  v.  Manly,  13  Mass. 
139,  7  Am.  Dec.  122;  Atwater  v. 
Clancy,  107  Mass.  369;  Gould  v. 
Stein,  149  Mass.  570,  22  N.  E.  47, 
5  L.  R.  A.  213,  14  Am.  St.  Rep.  455; 
Texas  Fruit  Co.  v.  Lane,  101  Mo. 
App.  712,  74  S.  W.  100;  Bernstein 
r.  Loomis,  87  N.  Y.  Suppl.  134;  Abel 
v\  Murphy,  43  N.  Y.  Misc.  Rep.  648, 
88  N.  Y.  Suppl.  256.  In  Heyworth 
V.  Hutchinson,  L.  R.  2  Q.  B.  447, 
451,  a  case  where  goods  were  war- 
ranted "  about  equal  to  sample," 
Blackburn,  J.,  says :  "  Generally 
speaking,  when  the  contract  is  as  to 
any  goods  such  a  clause  is  a  condition 
going  to  the  essence  of  the  contract, 
but  when  the  contract  is  as  to 
specific  goods  the  clause  is  only  col- 
lateral to  the  contract,  and  is  the 
subject  of  a  cross-action,  or  matter 
in  reduction  of  damages." 


MO 
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■aippK cable  to  contracts  to  soil  and  sales  by  description  ar.e  appli- 
ea/We  here.^*  As  has  been  seen,''*  description  may  be  used  sis  .a 
means  of  identifying  existing  goods  or  as  a  means  of  describing 
existing  goods  which  are  otherwise  identified;  and  again,  as  a 
means  of  describing  nonexisting  goods.  The  same  principles  are 
applicable  where  the  description  is  by  means  of  a  sample.  In 
the  iiv^t  case  where  the  description  or  sample  is  itself  the  means 
provided  for  identifying  the  goods  which  are  the  subject  of  the 
bargain,  if  the  goods  are  not  like  the  description  or  sample,  the 
means  of  identification  fails  and  no  title  can  pass,  though  the 
parties  purported  to  make  an  executed  sale.^^  In  the  second  case, 
however,  if  the  parties  purport  to  make  an  executed  sale  and 
the  goods  are  clearly  identified  as  being  the  goods  in  regard  to 
which  the  bargain  related,  there  seems  no  reason  why  title  should 
not  pass  though  the  goods  be  not  equal  to  sample. ^^     In  case 


"  Tims  in  Drummond  v.  Van  Ingen, 
12  A.  C.  284,  295,  Lord  Macnaghten 
said:  "After  all,  the  offiee  of  a 
sample  is  to  present  to  the  eye  the 
real  meaning  and  intention  of  the 
•parties  with  regard  to  the  subject- 
matter  of  the  contract,  which,  owing 
to  the  imperfection  of  language,  it 
may  he  difficult  or  impossible  to  ex- 
press in  words.  The  sample  speaks 
for  itself."  Where,  as  in  Parker  v. 
Palmer,  4  B.  &  Aid.  3S7,  an  agree- 
ment that  goods  shall  conform  to 
sample  has  been  said  not  to  amount 
to  a  description,  the  covirt  has  had 
in  mind  the  old  rule,  criticized  infra, 
§  203,  that  words  of  description  im- 
posed  no  obligation   upon  the  seller. 

*'  Supra,   §  224. 

^'  Thus,  in  Azemar  r.  Ca.sella,  L.  R. 
2  C.  P.  4:11,  the  plaintiff  sold  128 
specific  bales  of  cotton,  to  arrive  to 
the  defendants,  guaranteeing  them 
equal  to  a  sealed  sample.  The  sample 
was  of  "long  staple  Salem."  The 
hall's  were  "  Western  Madras/'  which 
refpiire  different  machinery  to  make 
it  up.  The  defendants  •  refused  tn  ac- 
cept the  bales,   and  it  was  held  they 


were  not  bound  to.  In  spite  of  a 
clause  in  the  contract  "  should  the 
quality  prove  inferior  to  the  guar- 
antee, a  fair  allowance  to  be  made," 
the  court  held  that  there  was  an  es- 
sential dilTerence  of  the  species  of 
the  sample  and  the  cotton  tendered. 
See  also  Varley  v.  Whipp,  [1900]  1 
Q.  B.  513;  Gill  I-.  iI'Dowell,  [1903] 
2  Ir.  K.  B.  463;  Gardner  v.  Lane,  12 
Allen,  39;  s.  c,  9  Allen,  492,  85  Am. 
Dec.  779,  98  Mass.  517;  Abel  v. 
Murphy,  43  N.  Y.  Misc.  Rep.  648, 
88  N.  Y.  Suppl.  256.  Tliese  decisions 
go  farther  than  the  text  in  that  in 
all  of  them  there  were  other  means  of 
identifying  the  goods  than  the  sample 
or  description,  so  that  in  fact  there 
could  be  no  doubt  that  the  goods  in 
question  were  the  goods  as  to  which 
the  parties  had  been  bargaining,  al- 
though not  possessing  the  nature  or 
quality  guaranteed.  See  also  supra, 
§§   224.  '225. 

'°  As  to  what  constitutes  sufficient 
identification,  see  Holmes,  Common 
Law,  3'10,  commenting  on  Gardner  i'. 
Lane,  12  Allen,  39;  s.  c,  9  Allen, 
492,  85  Am.  Dec.  779,  98  Mass.  517. 
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tile  goods  in.  regaixi  to  which  parties  are  dealing  are' not  specified, 
the  bargain  is  necessarily  executory,  and  even  though  the  goods 
are  specified,  the  bargain  may,  nevertheless,  be  executory  if  the 
parties  so-  intend.  But  these  eases  need  not  be  distinguished,  so 
far  as  the  obligation  of  the  seller  is  concerned,  his  obligation- 
is  the  same.  If  he  does  not  deliver  goods  equal  to  the  sample^ 
whether  the  bargain  was  a  sale  or  a  contract  to  sell,  he  will  be 
liable.  The  buyer's  remedies  may,  however,  vary  and  the  accept- 
ance of  the  goods  may  have  an  effect  in  destroying  this  liability 
and  the  difference  in  this  respect,  if  any,  in  the  several  cases,  will 
be  hereafter  considered.  Eisk  of  loss  and  other  incidents  of  title 
will  also  be  affected  if  the  sale  is  executed. 

§  251.  A  sample  is  a  term  of  the  contract.^  In  the  typical  case 
of  a  contract  to  sell  or  a  sale  by  sample,  the  seller  expressly  agrees 
or  guarantees  that  the  bulk  of  the  goods  are,  or  shall  be,  equal  to 
the  sample.  There  can  be  no  question  of  his  obligation  to  furnish 
such  goods  or  of  his  liability  in  case  he  fails  to  do  so.  This  has 
ofteiu  been  decided. ^'^  In  Pennsylvania  alone  a  narrower  obliga- 
tion was  formerly  placed  upon  the  seller.  He  was  held  bound  to 
furnish  goods  of  the  same  kind  as  the  sample,  but  not  of  the 
same  quality.^*     But  the   Pennsylvania  law  has  been  corrected 

In  this  ease  the  purchaser  was  held  troduced   into   thi^   contract  may   be 

to  have- no  title  as  against  the  seller's  considered  to  have  the  same  effect  as 

creditors   to    specific    barrels    pointed  if   the    seller    had   in    express    terma- 

out    to    the    buyer,    but    erroneously  -warranted  that  the  goods  sold  shovi'-' 

stated    to    contain    No.    1    mackerel,  answer    the    description    of    a    amaU 

whereas    in   fact   some    contained  No.  parcel    ejchibited   at   the   time    of   the 

3  mackerel  and  some  contained  salt.  sale")  ;  Love  i.  Barnesville  Mfg.  Co.. 

The    subject-matter   of   the    sale   was  3  Pennew.  152,  50  Atl.  536;  Imperial 

here  identified  both  as  being  the  eon-  Portrait  Co.  y.  Bryan,  111  Ga.  99,  36 

tents  of  specific  barrels  and  also  by  '  S.  E.  ^91;  Gunther  v.  Atwell,  19  Md. 

description.      The    primary    intention  157;  Whitmore  v.  South  Boston  Iron 

of    the    buyer    was    probably   not    to  Co.,  2  Allen,  52;   Atwater  v.  Clancy, 

take    title    to    those    specific   barrels,  107    Mass.    369;    Texas  Fruit   Co.   v. 

but    rather   to    take    title    to    No.    1  Lane,    101   Mo.   App.   712,   74   S.   W. 

mackerel.  100. 

"'Parkinson    v.    Lee,    2    East,    314  =' In    Boyd   v.    Wilson,   83    Pa.    St. 

(Lawrence,  J'.,  said  of  such  a  bargain,  319,   24  Am.   Rep.   176,   canned   com 

that  the  contract  was  "  no  more  than  was   sold   to   a   buyer  who  had  beew 

that  the  bulk  should  agree  with  the  first    given    three    sample    cans;    the 

sample");      Parker     v.     Palmer,     4  bulk,    after   delivered,   was   found   to 

B.  &  Aid.  3S7    ( Chief  Justice  Abbott  be  bad  though  the  samples,  had  been 

oaid :     "  The  words   '  per  sampls '  in-  good.     The  seller   sued  for  the  price 
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by^^  a  statute  providing  that  there  shall  be  a  warranty  in  a  sale  by 
sample  that  the  bulk  is  of  the  same  quality  as  the  sample.*"  It 
is  also  settled  that  if  the  goods  do  not  correspond  with  the  sample, 
the  buyer  may  refuse  to  receive  them.*'  The  English  Sale  of 
Goods  Act  by  calling  the  obligation  of  the  seller  a  condition 
implies  that  in  every  case  the  seller  may  thus  refuse  to  receive 
the  goods,  making  no  exception  in  case  the  goods  are  specific 
goods  identified  in  some  other  way  than  by  the  sample. 
The  American  Sales  Act,  though -it  calls  the  obligation  a  warranty, 
produces  the  same  result  because  rescission  is  allowed  as  a  remedy 
for  breach  of  warranty.  To  permit  the  buyer  to  reject  the  goods 
in  every  case  if  not  up  to  sample  seems  in  conformity  with  justice, 


and  the  lower  court  ruled  that  a 
sale  by  sample  was  not  a  warranty 
and  the  decision  for  the  plaintiflf  was 
iipheld.  The  court  said :  "  Th'e  seller 
did  not  agree  or  say  that  the 
remainder  should  be  of  the  same 
quality  as  the  sample,  and  the  pur- 
chaser did  not  order  the  corn  to  be 
delivered  to  be  of  the  same  quality 
as  the  sample ;  nothing  was  said  or 
done  on  either  side  to  give  character 
to  the  sample  cans  as  a  standard  of 
the  quality.  This  being  the  nature 
of  the  sale,  the  sample  became  a 
standard  only  of  the  kind,  and  the 
goods  were  simply  merchantable. 
So  long  as  the  commodity  is  salable, 
its  different  degrees  of  quality  from 
good  to  bad  are  not  the  subject  of  an 
implied  warranty;  if  it  be  wholly 
unmarketable,  such  as  cannot  be  con- 
sidered merchantable,  probably  a  dif- 
ferent conclusion  would  be  reached, 
because  an  unmarketable  article  is 
substantially  different  in  kind  from 
one  that  is  salable  in  the  market." 
This  decision  is  in  line  with  the 
Pennsylvania  decisions  in  regard  to 
sales  by  description.  Fraley  v.  Bis- 
phan,  10  Pa.  St.  320,  51  Am.  Dec. 
486.  And  generally  in  regard  to  rep- 
resentations inducing  a  sale.  See 
supra,    199.     On   the   whole    subject, 


the  Pennsylvania  law  is  open  to 
criticism. 

»"  Act  of  April  13,  1887  (P.  L.  21,  §  1). 

"See  Cox  v.  Andersen,  194  Mass. 
136,  80  N.  E.  236. 

"Hibbert  r.  Shee,  1  Campb.  113 
(Lord  Ellenborough  said  in  regard  to 
a  sale  by  sample :  "  If  I  buy  a,  com- 
modity wholly  discordant  to  that 
which  is  promised  me,  I  am  not 
bound  to  accept  of  a  compensation 
for  the  dissimilarity.  This  is  not 
a  performance  of  the  contract"): 
Wells  v.  Hopkins,  5  M.  &  W.  7; 
Azemar  r.  Casella,  L.  E.  2  C.  P.  431, 
466;  McGee  r.  Billingsley,  3  Ala. 
679;  Penn  v.  Smith,  93  Ala.  476,  9 
So.  609,  98  Ala.  560,  12  So.  818,  104 
Ala.  445,  18  So.  38;  Merriman  v. 
Chapman,  32  Conn.  140 ;  Worcester 
Mfg.  Co.  r.  Waterbury  Brass  Co.,  73 
Conn.  554,  48  Atl.  422;  Love  u. 
Barnesville  Mfg.  Co.,  3  Pennew.  152, 
50  Atl.  536;  Gill  r.  Kaufman,  16 
Kans.  571 ;  Home  Lightning  Rod  Co. 
V.  NeflF,  60  Iowa,  138,  14  N.  W.  216; 
Gunther  v.  Atwell,  19  Md.  157 ;  Pike 
r.  Fay,  101  Mass.  134;  Boothby  !■. 
Plaisted,  51  N.  H.  436,  12  Am.  Rep. 
140;  Washington  Brick  Co.  v.  Sin- 
nott,  92  N.  Y.  Suppl.  504;  Hume  v. 
Sherman  Cotton  Co.,  27  Tex.  Civ. 
App.  366,  65  S.  W.  390. 
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and  if,  as  under  the  American  Sales  Act,  rescission  is  allowed  of  an 
executed  sale  for  breach  of  warranty,  there  is  entire  consistency  in 
the  law.  But  where  rescission  of  an  executed  transfer  of  title  is 
not  allowed,  as  in  England,  an  absolute  right  given  in  the  case 
of  a  sale  by  sample  seems  inconsistent*^  with  the  general  rule 
whether  a  buyer  who  has  received  and  accepted  the  goods  although 
not  conforming  to  the  sample,  has  assented  to  receive  those 
specific  goods  as  full  satisfaction  of  the  seller's  obligation 
will  be  hereafter  considered.*^  But  if  the  acceptance  of 
the  goods  does  not  thus  operate,  the  buyer,  as  an  alternative  remedy 
to  those  already  referred  to,  may  recoup  from  the  contract  price 
the  difference  in  value  of  the  goods  received  and  those  promised.** 
The  seller's  obligation  to  deliver  goods  not  simply  conforming  to 
the  Sample,  but  also  conforming  to  any  description  given  of  the 
goods,  has  been  already  considered.*'' 

§  252.  The  sample  as  a  representation  as  to  the  bulk In  many 

cases  it  has  been  held  that  the  mere  fact  that  a  sample  is  exhibited 
does  not  make  the  transaction  a  sale  by  sample.  It  has  even  been 
said  that  there  must  be  an  intention  to  contract  that  the  bulk  shall 
be  equal  to  the  sample  or  the  seller  is  not  liable  as  warranting  that 
fact.     The  question  here,  however,  is  precisely  the  same  as  that 

"This  hiis  been  observed  by  the  Collis,  [1851]  10  C.  B.  523;  and  per 
learned  editors  of  the  fifth  English  Cur.  in  Heyworth  v.  Hutchinson, 
•edition  of  Benjamin,  Sale,  who  make  [1867]  L.  R.  2  Q.  B.  447."  The 
the  following  comment  on  page  642,  English  decisions  prior  to  the  Sale 
note  3 :  "  Whether,  however,  the  word  of  Goods  Act  had,  as  already  ob- 
'  condition '  should  not,  in  the  ease  served,  gone  very  far  in  holding  that 
of  a  contract  for  the  sale  of  specific  a  difference  in  the  bulk  of  specified 
goods,  be  interpreted  as  '  stipulation,'  goods  was  such  a  difference  of  species 
havin"  regard  to  the  provisions  of  as  to  prevent  a  transfer  of  title, 
s.  11  (1)  (c),  is  doubtful.  If  the  Azemar  v.  Casella,  L.  R.  2  C.  P.  431. 
Legislature  intended  to  declare  the  See  also  §§  224,  225,  250. 
common  law,  as  laid  down  in  Street  "  See  infra,  §  481  et  seq. 
V.  Blay,  [1831]  2  B.  &  Ad.  456,  "  McGee  t;.  Billingsley,  3  Ala.  679 ; 
-under  which  the  buyer  of  specific  Graff  v.  Foster,  67  Mo.  512;  Wash- 
goods,  in  whom  the  property  is  ington  Brick  Co.  v.  Sinnott,  92  X.  Y, 
vested,  cannot  treat  tlie  breach  of  a  Suppl.  504;  Dayton  v.  Hooglund,  39 
stipulation  as  to  quality  as  the  Ohio  St.  671 ;  Brantley  v.  Thomas, 
breach  of  a  condition,  it  seems  doubt-  22  Tex.  270,  73  Am.  Dec.  264;  Hume 
ful  whether  this  intention  has  been  r.  Sherman  Cotton  Co.,  27  Tex.  Cir. 
carried  out.  See  ante,  567.  See  as  App.  366,  65  S.  W.  390. 
to  sales  of  specific  goods  according  "Supra,  §  226. 
to    sample    per    Cur.    in    Dawson    v. 
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considered  in  connection  with  express  warranties.**  If,  as  was 
urged,  an  affirmation  in  regard  to  goods  to  induce  the  buyer  to 
entir  into  a  bargain  is  an  express  warranty  irrespective  of  an  in- 
tention^  to  contract,  no  difference  of  principle  can  be  found  if  a 
sanqjle  is  used  as  a  means  of  making  such  a  representation  instead 
of  words.  As  might  be  expected,  the  anthorities  are  somewhat 
divided.'^'  The  actual,  decisions,  however,  are  not  so  conflicting  as 
some  uf  the  language  used  might  lead  one  to  suppose.  By  re- 
garding a  representation  as  evidence  of  a  promise  by  the  seller, 
courts  which  hold  that  it  is  necessary  that  the  seller  should  contract 
that  the  goods  are  like  the  sample  are  enabled  to  cover  most  cases 
where  the  seller  exhibits  a  sample  and  represents  that  the  bulk 
corresponds  with  the  sample.*^ 


"See  supra,  §   197  et  seq. 

"  In  the  following  eases  the  view 
was  expressed  that  the  parties  must 
have  manifested  an  intention  to  con- 
tract that  the  Imlk  should  be  like 
the  sample:  Browning  !'.  JlcXear, 
145  Cal.  272,  78  Pac.  722;  Imperial 
Portrait  Co.  r.  Bryan,  111  Ga.  9!1, 
36  S.  E.  291;  Gunther  c.  Atwell,  19 
JId.  I.'i7;  Day  v.  Eaguet,  14  Minn. 
273 ;  Wood  ) .  Michaud,  03  Minn.  478, 
C5  N.  W.  963;  Hargous  P.  Stone,  5 
N.  Y.  73;  Beirne  c.  Dord,  5  N.  Y. 
95,  55  Am.  Dec.  321 ;  Burrowes  Co. 
r.  Rapid  Safety  Filter  Co.,  97  N.  Y. 
Suppl.  104S;  Proctor  V.  Spratley,  78 
Va.  254.  On  the  other  hand  excel- 
lent authorities  uphold  the  view, 
which  it  is  submitted  is  the  better  one, 
that  an  exhibition  of  a  sample  under 
circumstances  which  maJce  it  tanta- 
mount to  a  representation  that  the 
buUc  of  the  goods  is,  or  will  be,  equal 
to  the  sample,  amounts  to  a,  war- 
ranty if  a  bargain  is  induced  thereby. 
Bradford  r.  Manly,  13  Mass.  139,  7 
Am.  Dec.  122;  Atwater  r.  Clancy, 
107  Mass.  369 :  Gould  i:.  'stein,  149 
Mass.  570,  22  >,'.  E.  47,  5  L.  K.  A. 
213,  14  Am.  St.  Rep.  455;  Bernstein 
)'.  Loomis,  87  N.  Y.  Suppl.  134;  Abel 
[-.  Murphy,  43  N.  Y.  Misc.  Eep.  648, 


88  X.  Y.  Suppl.  256.  See  also  Russell 
V.  Xieolopule,  8  C.  B.  (X.  S.)  362; 
Weston  I'.  Barnieoat,  175  Mass.  454, 
56  X.  E.  019,  49  L.  R.  A.  612;  Dayton 
V.  Hooglund,  39  Ohio  St.  671. 

*'  Thus  in  Browning  r.  ^McXear,  145 
Cal.  272,  279,  the  court  said:  "The 
sale  by  sample  contemplated  by  the 
law  is  one  the  circumstances  of  which 
indicate  something  in  the  way  of 
representation  by  the  vendor,  to  the 
effect  that  a  sample  exhibited  fairly 
represents  the  bulk."  But  imme- 
diately followed  this  by  saying:  "  To 
constitute  a  sale  by  sample  it  must 
appear  that  the  parties  '  contracted 
solely  in  reference  to  the  sample  ex- 
hibited, that  they  mutually  under- 
stood that  they  were  dealing  with  the 
sample  as  an  agreement  or  under- 
standing that  the  bulk  of  the  com- 
modity correspond  Avith  it.'  Beirne 
V.  Dord,  5  N.  Y.  95,  55  Am.  Dec.  321, 
and  note;  Benjamin,  Sale,  American 
note  ( 7tli  ed. ) ,  p.  685 ;  15  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  p.  1227." 
These  two  sentences  lay  down  incon- 
sistent tests.  The  same  inconsistency 
is  found  in  two  sucessive  sentences  in 
Tiedeman,  Sales,  §  188,  quoted  in 
Imperial  Portrait  Co.  o.  Bryan,  111 
Ga.  99.    A  representation  is  first  sug- 
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§  253,  The  sample  not  always  a  representation  as  to  the  bulk. — 

Though  a  representation  express  or  implied  on  the  part  of  the 
seller  that  the  bulk  is,  or  will  be,  eqnal  to  the  sample,  should 
amount  to  a  warranty  regardless  of  whether  this  representation 
formed  part  of  the  contract  or  merely  induced  it,  it  must  not  be 
assumed  that  in  every  case  Avhere  a  sample  is  shown  a  warranty 
o±  this  sort  arises.  Thus  the  sdler  may  take  a  sample  of  the  goods, 
being  himself  ignorant  as  to  their  quality,  and'  may  represent  to  the 
buyer  merely  that  the  sample  which  he  exhibited  was  fairly  taken 
from  the  bulk.  If  this  representation  is  true  and  the  seller  neither 
represents  nor  promises  that,  the  goods  shall  be  equal  to  the  sample, 
he  would  not  be  liable  if  the  bulk  proved,  in  parts,  not  to  be  equal 
to  the  sample.*^  "Whether  a  seller  who  exhibits  a  sample  does 
represent  that  the  bulk  is  like  the  sample,  or  merely  that  the  sample 


gested  as  the  test  and  then  an  inten- 
tion to  contract.  But  a  representa- 
tion need  not  be  part  of  the  contract. 
Thus,  in  Weston  i'.  Barnicoat,  175 
Mass.  454,  56  N.  E.  619,  49  L.  R.  A. 
612,  an  order  was  given  for  a  monu- 
ment "  the  game  to  be  made  of  first- 
class  Westerly  granite.''  Prior  to  the 
formation  of  the  contract,  samples 
had  been  exhibited;  The  court  held 
the  sale  was  by  description  and  not 
by  sample,  but  added :  "  Possibly  the 
fact  tliat  the  sample  had  been  ex- 
hibited might  have  some  bearing  on 
the  meaning  of  '  white  Westerly 
granite,'  and  of  '  first  class,'  so  far  as 
it  applied  to  the  quality  of  the  stone, 
but  the  letter  made  the  test  of  per- 
formance coirformity  fo  the  vyords  of 
description  used,  not  conformity  to 
the  piece  of  stone  previously  shown." 
It  is  submitted  that  if  the  seller  had 
represented  the  sample  to  be  a  fair 
sample  of  "  first  quality  white  West- 
erly granite,"  he  would  have  been 
held  to  the  truth  of  that  representa- 
tion as  of  any  other  affirmation  of 
fact  made  to  induce  the  sale,  though 
the  words  could  hardly  be  said  to 
form  part  of  the  contract.  In  Dayton 
V.    Hooglund,    39    Ohio    St.    671,    a 


foreign  manufacturer  of  iron,  who  had 
sold  some  to  a  customer  in  thia 
country,  advised  another  customer, 
known  to  be  a  manufacturer  of  bolts 
and  nuts,  to  buy  of  the  first  cus- 
tomer "  a  ton  or  two  for  sample." 
The  latter  having  acted  upon  the  ad- 
vice, and  having  found  the  iron  satis- 
factory for  his  purpose,  ordered 
twenty  tons  of  the  foreign  mamufae- 
turer.  It  was  held  that  there  was  a 
warranty  that  the  twenty  tons  should, 
be  like  the  sample. 

*"  See  Gardiner  i\  Gray,  4  Campb. 
144.  rSamples  of  waste  silk  were  ex- 
hibited. Lord  Ellenborough  said: 
"  The  sample  was  not  produced  as  a 
warranty  that  the  bulk  corresponded' 
with  it,  but  to  enable  the  purchaser 
to  form  a  reasonable  judgment  of  the 
commodity.''  That  is,  the  seller  sub- 
mitting a  fairly  taken  sample  as 
such  to  the  buyer's  inspection  and 
judgment  does  not  necessarily  repre- 
sent anything  more  than  that  the 
sample  was  honestly  and  properly 
taken.  .See  also  Gunther  v.  Atwell, 
19  Md.  157;  Hargous  v.  Stone,  5 
N.  Y.  73;  Bortwick  v.  Young,  12  Omfc. 
App.  671. 
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was  honestly  and  properly  taken,  and  that  the  buyer  must  take  his 
own  risk  as  to  the  bulk,  is  a  question  of  fact  in  each  case.®"  So  a 
sample  may  be  shown  which  is  confessedly  not  identical  with  the 
goods  which  form  the  subject  of  the  bargain,  merely  to  give  an 
idea  of  the  general  kind  of  goods. ^^  Again,  though  the  seller  may 
exhibit  a  sample,  he  may  expressly  require  the  buyer  to  examine 
the  goods  and  make  the  purchase  on  the  basis  of  such  inspection.''^ 
Sometimes  the  buyer  himself  takes  the  sample.  It  is  evident  in 
such  a  case  that  unless  the  seller  makes  some  express  representa- 
tions he  cannot  be  held  to  warrant  that  the  goods  are,  or  shall  be, 
like  the  sample.^     Sometimes  the  sample  is  taken  by  an  official, 


'"  Atwater  v.  Clancy,  107  Mass. 
369;  Gould  v.  Stein,  149  Mass.  570, 
22  N.  E.  47,  5  L.  R.  A.  213,  14  Am. 
St.  Rep.  455 ;  Beirne  v.  Dord,  5  N.  Y. 
95,  55  Am.  Dec.  321. 

"In  Wood  r.  Michaud,  63  Minn. 
478,  65  N.  W.  063,  a  contract  was 
made  for  tlie  sale  of  canned  corn.  A 
sample  was  shown  of  the  seller's 
manufacture  of  the  previous  year. 
The  court  held  this  was  not  a  sale  by 
sample  because  it  was  matter  of  com- 
mon knowledge  that  corn  grown 
in  one  year  was  not  precisely  like 
that  grown  in  another  year,  and, 
therefore,  the  corn  of  the  ensuing  year 
when  canned  would  not  be  precisely 
the  same  as  canned  corn  of  the  past 
year.  It  is  submitted,  however,  thalt 
in  this  case,  though  there  was  no 
warranty  that  the  goods  should  be 
just  like  the  sample,  there  was  a 
warranty  that  the  goods  furnished 
should  be  similar  in  methods  of 
preparation  and  general  appearance. 
See  also  Cox  v.  Andersen,  194  Mass. 
136,  80  N.  K.  236;  Beirne  i.  Dord,  5 
N.  Y.  !15,  .55  Am.  Dec.  321  (a  de- 
cision the  correctness  of  which  may 
be  doubted.  There  seems  to  have 
been  ground  for  finding  that  there 
was  a  representation  that  the  bulk 
was  like  the  sample)  ;  Smith  v.  Coe, 
55  N.  Y.  App.  Div.  585,  170  N.  Y. 
162,  612,  63  N.  E.  57. 


''  Barnard  v.  Kellogg,  10  Wall.  383, 
19  L.  ed.  987,  illustrates  this.  The 
buyer  requested  the  seller  to  furnish 
samples  of  a  certain  wool  and  the 
seller  did  so.  The  buyer  thereupon 
offered  to  take  the  wool  if  equal  to 
the  samples  furnished  and  the  seller 
replied  accepting,  provided  Kellogg  & 
Co.  examined  the  wool.  The  buyer 
did  so  and  bought  it.  It  proved  to 
be  falsely  packed,  the  interior  of  the 
bales  being  made  up  of  inferior  wool 
and  foreign  matter.  The  seller  was 
ignorant  of  the  defect.  It  was  held 
the  seller  was  not  liable,  the  court 
saying:  "That  the  wool  was  not 
sold  by  sample  clearly  appears,  and 
it  is  equally  clear  that  both  sides 
understood  that  the  buyer  if  he 
bought  was  to  be  his  own  judge  of 
the  quality  of  the  article  he  pur- 
chased." See  also  Salisbury  v. 
Stainer,  19  Wend.  159,  32  Am.  Dec. 
437;  Hargous  r.  Stone,  5  N.  Y.  73. 

"'  The  seller  may,  however,  adopt 
the  action  of  the  buyer  in  taking  the 
sample  and  virtually  represent  the 
sample  to  represent  the  bulk.  Abel 
i:  Jturphy,  43  N.  Y.  Misc.  Rep.  648, 
88  N.  Y.  Suppl.  250.  In  Ames  v. 
Jones,  77  N.'  Y.  614,  though  the 
buyer  bought  on  the  faith  of  the 
sample,  the  seller  did  not  even  know 
that  it  had  been  taken.  Of  course 
no   warranty  would   be  found. 
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as  both  parties  know.^*  As  the  warranty  in  a  sale  by  sample,  like 
other  warranties,  requires  for  its  existence  a  reliance  by  the  buyer 
upon  the  statement  or  representation  of  the  seller,  if  the  buyer 


"  In  the  leading  case  of  Gunther  v. 
Atwell,  19  Md.  157,  the  court's  re- 
marks are  instructive  (pp.  1G9,  170) : 
"  In  cases  wliere  both  buyer  and 
seller  deal  with  a  specific  article  or 
lot  of  merchandise  by  sample,  and 
the  buyer  knows,  or  from  the  usage 
of  the  trade  or  circumstances  in  the 
case,  is  authorized  to  presume  that 
the  seller  has  no  knowledge  of  the 
bulk,  other  than  that  afforded  by  an 
inspection  of  the  sample,  an  obliga- 
tion foj'  a  correspondence  of  the  bulk 
could  not  reasonably  be  implied  as  a 
part  of  the  contract,  for  the  buyer 
could  not,  in  such  a  case,  assume  the 
exhibition  or  use  of  the  sample  to  be 
a  representation  of  quality  by  the 
seller.  The  fact  that  the  seller's 
ignorance  of  the  quality  of  the  bulk 
is  known  to  the  buyer  is  sufficient 
to  put  him  on  his  guard  and  enable 
him  to  protect  himself  by  an  actual 
inspection  of  the  bulk,  if  that  be 
possible,  or  by  an  express  stipulation. 
With  a  knowledge  of  the  bulk  equal 
to  that  of  the  seller  there  would 
seem  to  be  but  little  or  no  reason  for 
permitting  the  buyer  to  hold  the 
seller,  whom  he  knows  to  be  ignorant 
of  the  actual  quality  and  condition 
of  the  bulk,  as  contracting  by  impli- 
cation for  a  correspondence  of  it 
■with  the  sample.  Strictly  speaking, 
a  sale  by  sample  would  seem  to  im- 
ply an  obligation  on  the  part  of  the 
seller  for  correspondence  in  condition 
and,  quality  only  wlien  the  buyer 
knows,  or  is  justified  in  assuming 
that  the  seller,  or  some  one  acting 
for  him,  or  for  who.sc  act.  in  that  re- 
spect, the  seller  could  be  held  re- 
sponsible, has  exercised  a  discretion 
in  selecting  the  sample.  In  cases 
where  the  sample  is  drawn  and  pre- 
pared, without  the  exercise  of  such  a 


discretion,  in  a  mode  prescribed  by 
law,  the  reason  against  the  implication 
of  an  obligation  for  a  correspondence 
of  the  bulk  with  the  sample  ia  still 
stronger,  for  both  buyer  and  seller 
are  presumed  to  have  a  knowledge  of 
the  mode  of  drawing  the  sample  and 
of  the  fact  that  from  the  mode  of 
drawing  it  may  not  truly  represent 
the  condition  and  quality  of  the  bulk. 
The  samples  of  the  -tobacco  sold  in 
this  case  were  drawn  and  prepared 
by  a  State  inspector  in  the  mode  pre- 
scribed by  the  statutes  regulating 
tobacco  inspections,  and  although  the 
appellants  are  not  shown  to  have  had 
other  knowledge  of  the  tobacco  than 
that  derived  from  the  samples,  the 
custom  of  dealers  in  buying  and  sell- 
ing by  such  samples  was  clearly 
proved.  Upon  this  statement  of  facts 
we  must  presume  that  the  appellants 
bad  no  knowledge  of  the  true  quality 
of  the  tobacco  at  the  time  it  was  sold, 
and  that  they,  as  did  the  appellee, 
dealt  with  the  bulk  upon  the  credit 
of  the  samples  alone.  The  samples 
Were  prepared  by  the  State  inspector, 
and  his  agency,  in  performing  that 
duty,  was  as  much  in  behalf  of  the 
buyer  as  the  seller;  and  neither 
buyer  or  seller  has  cause  of  com- 
plaint nor  right  of  redress,  either 
from  the  other,  for  any  mistake  as 
to  condition  or  quality,  if,  with 
mutual  knowledge  and  good  faith, 
they  buy  and  sell  upon  the  credit  of 
samples  thus  obtained.  We  think  the 
appellants'  first  prayer  should  have 
been  granted,  as,  in  our  opinion, 
there  was  no  implied  obligation  or 
warranty  on  the  part  of  the  appel- 
lants that  the  bulk  of  the  tobacco 
sold  should  correspond  in  quality 
with  the  samples  exhibited  by  them 
in  making  the  sale  to  the  appellee." 
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refuses  to  rely  upon  the  sample  and  makes  an  examination  of  the 
bulk  for  himself,  upon  which  he  places  his  sole  reliance,  the  idea 
of  warranty  is  excluded. °®  It  is  not  necessary,  however,  that  the 
buyer  should  place  his  sole  reliance  upon  the  sample ;  it  is  enough 
if  the  representation  made  by  the  sample  is  part  of  the  inducement 
which  leads  him  to  make  the  bargain. 

§  254.  Parol  evidence. —  The  same  question  in  regard  to  parol 
evidence  that  arises  in  regard  to  warranties  generally,  arises  in 
the  case  of  sales  by  sam.ple.  If  a  written  contract  is  made  which 
makes  no  mention  of  a  sample,  is  parol  evidence  admissible  to  show 
that  the  contract  was  made  with  reference  to  a  sample  ?  The  same 
principles  which  have  been  laid  down  in  regard  to  warranties, 
generally,^®  should  govern  here  also.  If  the  writing  purports  to 
state  the  whole  contract  between  the  parties,  the  parol  evidence 
rule  would  seem  to  forbid  the  buyer  to  show  that  it  was  in  fact 
part  of  the  contract  that  the  goods  should  correspond  with  a 
sample.^'  But  if  a  written  contract  for  goods  is  procured  by  rep- 
presenting  that  the  goods  described  in  the  writing  are  like  a  sample 
which  is  exhibited,  it  seems  that  parol  evidence  should  be  admitted 
to  prove  these  representations  and  that  the  seller  shoidd  be  liable 
as  warranting  the  truth  of  them.  They  are  not  part  of  the  con- 
tract, but  the  law  should  impose  a  r/(//7si-contractual  obligation 
upon  one  who  maJies  such  statements.**^ 

§  255.  Burden  of  proof . —  If  the  seller  contracts  to  deliver  goods 
like  a  sample,  he  cannot  recover  upon  the  contract  without  show- 
ing the  buyer  is  in  default  in  refusing  the  good's,  and  this  cannot 
be  sho'wn  without  proof  that  the  goods  correspond  to  the  sample. 
The  l)urden  of  proof,  therefore,  is  upon  the  seller  to  establish  that 
fact.^^     If,   however,  the  seller  did  not   actually  promise  to  sell 

"See  Barnard  v.  Kellogg,  10  Wall.  there  was  a  written  order  for  willow 

383,     19     L.     ed.      987,     stated     in  cuttings.      Parol    evidence    was    held 

note    !\2:     Salisbury    P.    Strainer,    19  admissible  to  show  that  the  sale  was 

Wend.   1.50,  32  Am.  Dec.  437.  induced  by  the  exhibition  of  samples. 

"See  supira,  §  214.  ™  Penn    r.    Smith,    93    Al:i.    47fi,   9 

"greyer    i.    Everth,    4    Campb.    22;  So.   609,  98  Ala.  560;  12   So.  818,  104 

Harrison  r.  McCormick,  89   Cal.   327,  Ala.    445,    18    So.    38;    Merriman   i: 

26    Pac.    830,   23    Am.    St.   Rep.    469;  Chapman,  32  Conn.  146;  Hollender  r. 

Imperial   Portrait  Co.  v.   Bryan,   111  Koetter.    20    Mo.   App.    79.     But  see 

Gn.    99,    36    S.    E.    291;     Wiener    v.  contra.    Brigham     r.    Eeteladorf,    73 

Whipple,  S3  Wis.  298,  10  N.  W.  433.  Iowa,  712,  36  N.  W,  715. 

■^In  Pike  v.  Fay,   101  Mass.   134, 


CoJN"DITIOI^S    AND    WjiJUlAHTIBS.  349 

goods  like  a  saimple,  .but  asserted,  tkat  tbey  were, ; and  tkereby  in- 
duced the  buyer  to  enter  into  a  contract  not  in  terms  specifying 
the  sample,  the  obligation  of  the  seller,  in  regard  to  the  sample, 
would  there  seem  collateral  and  the  defendant,  as  in  other  cases 
of  collateral  obligations,  would  have  the  burden  of  pleading  and 
proving  a  breach  of  the  warranty  arising  from  the  afErmation  as  an 
€xcuse  for  nonperformance.  If  the  buyer  accepts  delivery  of  the 
goods  other  than  for  the  mere  purpose  of  inspection,  he  thereupon 
becomes  liable  for  the  price.  Any  right  that  he  may  have  to  refuse 
to  pay  the  price  in  whole  or  in  part,  whether  given  effect  to  by  re- 
coupment or  otherwise,  is  in  its  natvire  a  cross  right  on  the  part 
of  the  huyer.  He,  therefore,  in  such  a  case  has  the  burden  of 
establishing  that  the  goods  are  not  equal  to  sample  if  the  existence 
of  his  cross  right  depends  upon  that  fact.''" 

§  256.  Buyer's  right  of  inspection. —  It  is  a  general  principle  of 
the  law  of  sales  that  unless  the  terms  of  the  contract  necessarily 
imply  the  contrary,  the  buyer  shall  not  be  obliged  to  pay  the  price 
unless  and  until  he  has  had  an  opportunity  to  inspect  the  goods. ®^ 
The  effect  of  the  provision  in  regard  to  inspection  in  section  16 
of  the  Sales  Act  is  that  the  mere  fact  that  a  contract  to  sell  or 
a  sale  is  made  by  sample  does  not  exclude  the  operation  of  the 
general  rule,  and  that,  therefore,  the  buyer  need  not  take  the 
goods  or  pay  the  price  until  he  had  a  chance  to  see  them,  and  the 
seller  is  bound  to  give  him  a  chance.®^ 

§  257.  Merchantability. — As  a  general  rule  all  the  buyer  is 
entitled  to,  in  case  of  a  sale  or  contract  to  sell  by  sample,  is  that 
the  goods  shall  be  like  the  sample.     He  has  no  right  to  have  the 

"  Gachet  v.  'Warren,   72  Ala.  288 ;  whereupon  the  buyer  repudiated  the 

Penn   v.    Smith,   93    Ala.    476,   9   So.  bargain.     Some  days   later  the  seller 

609,  98  Ala.  560,  12  So.  818,  104  Ala.  offered  to   give  the  buyer   an  oppor- 

445,   18  So.  38.  tunity  to  inspect  all  the  wheat  and 

"  See  infra,  §  470  et  seq.  make  delivery,  and  on  refusal  of  the 

"The  provision  of  the  English  act  latter  brought  suit.     The  buyer  was 

from    which    the    American    act    is  held  justified  in  refusing  to  take  the 

copied  is  based  on  Lorynier  v.  Smith,  whea+.    iSee  also  Heilbutt  v.  Hickson, 

1  B.  &  C.  1.     The  defendant,  having  L.   R.   7    C.    P.    438,    456;    Magee    v. 

bought  by  sample  two  lots  of  wheat,  Billingsley,  3  Ala.  697,  695;  McNeal 

asked    to    see    the    bulk;    permission  v.   Braun,   53   N.   J.  L.   617,   624,  23 

was  given  him  to  inspect  one  lot,  but  Atl.  687,  26  Am.  St.  Rep.  441. 
the  seller  refused  to  show  the  other, 
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goods  merchantable  if  the  sample  is  not.®^  The  reason  upon  which 
this  rule  is  based  is  identical  with  that  which  denies  an  implied 
warranty  generally  to  a  buyer  who  has  inspected  the  goods  which 
he  buys.^*  As  should  be  the  case,  however,  where  the  buyer  in- 
spects or  has  opportunity  to  inspect  the  bulk,  but  the  defect  in  the 
goods  is  of  such  a  character  that  inspection  will  not  reveal  it,  so 
in  the  case  of  a  sale  by  sample,  if  the  sample  is  subject  to  a  latent 
defect,  and  the  buyer  reasonably  relies  on  the  seller's  skill  or  judg- 
ment, the  buyer  is  entitled  not  simply  to  goods  like  the  sample^ 
but  to  goods  like  those  which  the  sample  seems  to  represent,  that 
is  merchantable  goods  of  that  kind  and  character.  As  has  already 
been  said,"^  it  was  thought  in  drawing  the  Sales  Act  that  this 
wider  obligation  should  be  restricted  to  the  case  of  dealers  in 
goods  of  the  kind  in  question,  but  as  to  dealers  of  that  character, 
the  provision  is  clearly  sound.''®  It  has  already  been  seen  that 
where  goods  are  sold  by  description  as  well  as  sample  the  goods 
must  conform  to  the  description  as  well  as  to  the  sample.®^ 

"Mody  V.  Gregson,  L.  R.  4  Ex.  49,  the  plaintiff  agreed  to  buy  30,000 
53;  Sayers  v.  London  Glass  Co.,  27  pairs  of  shoes  as  per  sample,  to  be 
L.  J.  Ex.  294;  Meyer  Drug  Co.  v.  inspected  and  quality  approved  be- 
Puckett,  139  Ala.  331,  35  So.  1019;  fore  shipment.  The  plaintiffs  ap- 
Worcester  Mfg.  Co.  t'.  Waterbury  pointed  an  inspector  and  many  shoes 
Brass  Co.,  73  Conn.  554,  48  Ala.  422;  were  rejected  and  many  approved. 
Chicago  House  Wrecking  Co.  v.  Some  of  the  shoes  v^ere  afterward 
Durand,  105  111.  App.  175.  found  to  contain  paper  in  the  soles 
"  See  supra,  §  234.  which  could  not  be  detected  by  in- 
"  See  supra,  §  249.  speetion  without  opening  the  sole.  It 
"'  Mody  I".  Gregson,  L.  R.  4  Ex.  49.  was  found  that  the  sample  shoe  also 
This  was  n.  contract  to  manufacture  contained  paper;  nevertheless,  the 
gray  shirting  like  a  sample.  The  court  held  the  seller  liable  for  dam- 
goods  were  made  and  accepted  as  ac-  ages  because  the  defect  in  the  sample 
cording  to  sample,  but  they  con-  was  a  hidden  one.  See  also  Drum- 
tained  china  clay  put  in  for  the  pur-  mond  r.  Van  Ingen,  12  A.  C.  284; 
pose  of  increasing  the  weight  of  the  Leggett  r.  Young,  29  N.  B.  675; 
goods.  The  court  held  the  seller  Bierman  v.  City  Mills  Co.,  151  N.  Y. 
liable  irrespective  of  whether  the  482,  45  N.  E.  856,  37  L.  R.  A.  799, 
sample  did  or  did  not  contain  the  56  Am.  St.  Rep.  636. 
same  foreign  substance.  So  in  Heil-  "See  supra,  §§  223-225. 
butt  V.  Hickson,  L.  R.  7   0.  P.  438, 
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Section  2S2.  Effect  of  form  of  bill  of  lading  upon  appropriation. 
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signee. 
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§  258.  Unascertained  property  cannot  be  transferred  —  Provi- 
sions of  the  Sales  Act. — 

Sec.  17.  NO  PROPERTY  PASSES  UNTIL  GOODS 
ARE  ASCERTAINED.—  Where  there  is  a  contract  to  sell  un- 
ascertained goods  no  property  in  the  goods  is  transferred  to  the 
hnyer  unless  and  until  the  goods  are  ascertained,  but  property  in  an 
undivided  share  of  ascertained  goods  may  be  transferred  as  pro- 
vided in  section  6.^ 

As  to  this  rule  there  can  be  no  question.  It  is  a  rule  rather  of 
logic  than  of  law  that  transfer  of  ownership  cannot  be  predicated 
of  unspecified  property.  The  rule  is  clearly  recognized  in  the  civil 
law,^  and  has  been  settled  in  the  common  law  from  very  early 

'This  section  follows  section  16  of  against  world.     The  word  "title"  is 

the  English  act,  except  for  the  addi-  in  most  American  cases  used  broadly 

tion   of  the   clause  beginning  "  hut,"  to  express  both  meanings, 
etc.,   and  except  for  the  substitution  '  As    the    contract    of    sale    in   tlic 

of   the   words  "  contract  to  sell  "  for  civil  law  was  not  a  transfer  of  prop- 

the  words  '"  contract  for  the  sale  of."  erty  but  a  contract  to  transfer  the 

The     reason     for     adding    the"   final  possession  of  property  with  a  guar- 

clause  has  been  stated  in  connection  antee  against  eviction,  a  contract  to 

with   section    6.      See    supra,    §    146  sell  a  certain  quantity  of  unspecified 

ct    seq.      The    word    "  property "    is  goods   might   fairly  come  within  the 

used  as  in  the  English  act,  as  mean-  definition  of  a  sale.     See  Moyle,  Sale 

ing  title  as  between  the  parties.     In  in  the  Civil  Law,  29.    But  there  could 

portions  of  the  act  which  deal  with  be  no  emptio  perfecta  until  the  goods 

the    rights    of    third    persons,    e.    g.,  were  specifically  determined  and  the 

c.  X,  in'ra,  §   310,  the  word  "title"  risk  did  not  pass  to  the  buyer  until 

is   used   as   meaning  ownership   good  then.    Hid.  S3. 
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times.^  It  is  unquestioned  to-day.*  It  is  not  often  difficult  to 
determine  when  the  goods  are  identified  if  the  dispute'  already 
considered  in  reg'ard  to  a  sale  of  an  undivided  portion  of  a  mass 
of  fungible  goods  is  excluded.'^  if  the  ba-rgain  sufficiently  describes 
the  goods  to  enable  them  to  be  identified  they  are  specific  although 
mere  observation  would  not  be  sufficient  to  apply  the  description." 
§  259.  Property  transferred  when  parties  so  intend  —  Provisions 
of  the  Sales  Act. — 

See.  18.  PROPERTY  IN  SPECIFIC  GOODS  PASSES 
\SrHEN  PARTIES  SO  INTEND.— (1.)  Where  there  is  a  con- 
tract to  sell  specific  or  ascertained  goods,  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract 
intend  it  to  be  transferred. 

(2f.)  For  the  pirrpose  of  ascertaining  the  intention  of  the  parties, 
regard  shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the 
parties,  usages  of  trade,  and  the  circumstances  of  the  case.'' 


'Y.  B.,  IS  Ed.  IV,  14,  per  Brian, 
C.  J.,  "  But  if  I  have  a  black  deer 
amongst  others  in  my  parlc,  I  can 
grant  him,  and-  the  grant  ia  good; 
and  if  I  ha>ve  two  amongst  the  others 
known,  and  I  grant  one  or  both  of 
them,  the  grant  13  good,  for  thia, 
tliat  it  is  ascertained  -vrhat  thing 
is  granted,'' 

» Dixon  V.  Yates,  5  B.  &  Ad.  313, 
340;  Aldridge  v.  Johnson,  26  L.  J. 
Q.  B.  2!>6,  297;  Heilbutt  i'.  Hickson, 

L.  R.  7  C.  P.  438,  449;   Miral)ita  v. 

Imperial  Bank,  3  Ex.  Div.   164,   172; 

Schreiber  v.  Butler,  84  Ind.  576,  583 ; 

Gardner  v.  tane,  12  Allen,  39;  s.  t.,  9 

Allen,  492',  85^  Am.  Dec.  779,  98  Mass. 

517;    Blanchard   v.    Low,    164    Mass. 

118,  121,  41  N.  E.  118;   Robinson  v. 

Stricklin,   73    Neb.    242,    102    X.    \V. 

479 ;  La  Vie  v.  Crosby,  43  Or.  612,  74 

Pac.  220;  Barber  v.  Andrews  (R.  I.), 

69  Atl.  1;  Parlin,  etc.,  Co.  v.  Kittrell 

(Tex.    Civ.    App.),    95    S.    W.    703; 

American    Hide     &    Leather    Co.    v. 

ChalkTey,  101  Va.  458,  44  S.  E.  705; 

Buskirk   t'.  Peclr,  57  W.  Va.  360,   50 

S.    E.     432.      See    also    cases    cited 

supra,  §  146  et  seq. 

23 


'  See  supra,  §  146  et  seq. 

'  In  Barber  v.  Andrews,  R.   I. 

,  69  Atl.  1,  there  was  an  agree- 
ment to  sell  twenty  tons  of  hay  in 
the  seller's  barn,  and  the  price  was 
paid.  There  was  a  large  q.uantity  of 
hay  in  the  barn  and  it  was  agreed 
that  the  buyer  might  leave  the 
twenty  tons  which  lie  had  bought 
with  tlie  rest;  but  it  was  further 
agreed  that  500  cubic  feet  should  be 
conclusively  estimated  as  a  ton,  and 
that  the'  10,000  cubic  feet  belonging 
to  the  buyer  should  be  ascertained  by 
measuring  from,  the  east  end  of  tlue 
mow,  taking  the  entire  width  of  the 
barn.  It  was  held  that  the  property 
had  passed,  and  an  oiHcer  who  seized 
the  hay  as  the  property  of  the  seller 
was  held  liable  for  conversion.  See 
also  supra,  §  158. 

'  This  follows  section  17  o"f  the 
English  act,  except  for  the  substitu- 
tion of  the  phrase  "  contract  to"  sell  " 
in  the  first  subsection  for  the  words 
'-'  contract  for  the  .sale  of"  in  the 
English  act. 


354  Teahsfer  of  Peopeety  and  Title. 

§  260.  Importance  of  intention  in  early  law. — As  early  law  con- 
cerns itself  almost  wholly  with  forms,  it  is  obvious,  that  the  state- 
ment of  the  modern  rule  given  in  the  previous  section  cannot  be 
consistent  with  the  theories  of  our  early  law,  and  historical  inves- 
tigation has  shown  this  to  be  the  fact.  It  may  be  assumed  safely 
that  when  the  law  was  first  much  developed  in  England,  the  rule 
of  the  Eoman  Law  requiring  delivery  in  order  to  effect  a  transfer 
of  the  property  was  accepted.^  But  it  was  not  long  before  payment 
of  the  price  was  also  regarded  as  sufficient  to  effect  the  transfer  of 
the  property.  Professor  Ames  has  traced  this  development.* 
"  Detinue  would  also  lie  against  a  seller  upon  a  bargain  and  sale. 
Here  it  was  the  payment  of  the  purchase  money  that  as  a  rule  con- 
stituted the  quid  pro  quo  for  the  seller's  duty  to  suffer  the  buyer 
to  tate  possession  of  the  chattel  sold.  If  the  bargain  was  for  the 
reciprocal  exchange  of  chattels,  the  delivery  of  the  chattel  by  the 
one  party  would  be  as  effective  a  quid  pro  quo  as  payment  of  pur- 
chase money  to  support  an  action  of  detinue  against  the  other 
party.  It  was  hardly  an  extension  of  principle  to  treat  the  deliv- 
ery of  the  buyer's  sealed  obligation  for  the  amount  of  the  purchase 
money  as  equivalent  to  actual  payment  of  money,  or  delivery  of  a 
chattel,  and  accordingly  we  find  in  Y.  B.  21  Edward  III,  12-2, 
the  following  statement  by  Thorpe  (Chief  Justice  of  the  Common 
Bench  in  30  Edward  III)  :  '  If  I  make  you  an  obligation  for  £40 
for  certain  merchandise  bought  of  you,  and  you  will  not  deliver 
the  merchandise,  I  cannot  justify  the  detainer  of  the  money;  but 
you  shall  recover  by  a  writ  of  debt  against  me,  and  I  shall  be 
put  to  my  action  against  you  for  the  thing  bought  by  a  writ  of 
detinue  of  chattels.'  But  it  was  a  radical  departure  from  estab- 
lished traditions  to  permit  a  buyer  to  sue  in  detinue  when  there 
was  merely  a  parol  bargain  of  sale  without  the  delivery  of  a  physi- 
cal res  of  any  sort  to  the  seller.  But  this  striking  change  had  been 
accomplished  by  the  time  of  Henry  VI.  The  new  doctrine  may  be 
even  older,  but  there  seems  to  be  no  earlier  expression  of  it  in 
the  books  than  the  following  statement  by  Eortescue,  C.  J. :    '  If  I 

'  See   an   article   by   Prof.   Richard  which     delivery     is     still     essential. 

Brown,     15     Juridical    Review,     391,  Cochrane  r.  Moore,  25  Q.  B.  D.  57. 

395.    This  rule  has   persisted  in  re-  »  8  Harv.  L.  Rev.  252,  258. 
gard    to    gifts,    for   the    validity   of 
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buy  a  horse  of  you,  the  property  is  straightway  in  me,  and  for  this 
you  shall  have  a  writ  of  deht  for  the  money,  and  I  shall  have 
detinue  for  the  horse  on  this  bargain.'  ^"  From  the  mutuality  of 
the  obligations  growing  out  of  the  parol  bargain  without  more, 
one  might  be  tempted  to  believe  that  the  English  law  had  de- 
veloped the  consensual  contract  more  than  a  century  before  the 
earliest  reported  cases  of  assumpsit  upon  mutual  promises."  But 
this  would  be  a  misconception.  The  right  of  the  buyer  to  main- 
tain detinue,  and  the  corresponding  right  of  the  seller  to  sue  in 
debt  were  not  conceived  of  by  the  medieval  lawyers  as  arising 
from  mutual  promises,  but  as  resulting  from  reciprocal  grants, — 
each  party's  grant  of  a  right  forming  the  quid  pro  quo  for  the 
corresponding  duty  of  the  other."  The  law  of  so  remote  a  period, 
however,  need  not  affect  a  discussion  of  existing  law.  It  is  clear 
that  before  the  seventeenth  century  it  was  possible  for  the  seller 
to  transfer  the  property  not  only  without  delivery,  but  without 
payment  of  the  price  or  earnest  money.  This  could  probably  only 
be  done,  however,  if  credit  was  expressly  given  by  the  seller.-'^ 

§  261.  Intention  is  now  the  governing  principle, — As  late  as  the 
beginning  of  the  nineteenth  century  it  seems  to  have  been  supposed 
that  mere  assent  of  the  parties  to  a'  contract  to  buy  and  sell  goods 
was  insufSeient  to  transfer  the  property,  unless  a  term  of  credit 
was  expressly  agreed  upon.-*^  But  now  the  rule  has  become  clearly 
recognized  that  in  the  case  of  an  agreement  for  consideration, 
whether  the  consideration  consists  in  some  actual  performance  as 
payment  of  the  price,  or  in  a  promise,  express  or  implied,  the  Irans- 

'°y.  B.,  20  Hen.  VI,  35-4;   Y.  B.,  Meyer,    6    East,     614,     [1805]     Lord 

21     Hen.     VI,     55-12.     See,     to    the  Ellerborough  said  of  the  bargain  be- 

same   effect,    37   Hen.    VI,   8-18,   per  fore  the  court,  that  there  were  "  two 

Prisot,    C.    J.;    Y.    B.,    49    Hen.    VI,  things  in  the  nature  of  condition  or 

18-23,  per  Choke,  J.,  and  Brian,  J. ;  preliminary     acts "     which     "  neces- 

Y.    B.,    17    Ed.    IV,     1-2.     See    also  sarily  preceded  the  absolute  vesting " 

Blackburn,  Contract  of  Sale,  190-196.  of  title.     "  The  first  of  them  is  one 

"  Pecke  V.  Eedman,  [1555]  Dy.  which  does  so  according  to  the  gen- 
ii 3,  appears  to  be  the  earliest  case  eral  received  rule  of  law  m  contract* 
of  mutual  promises.  of    sale,    viz.,    the    payment    of    the 

"  See       Noy's       Maxims,       [1641]  agreed  price  or  consideration  for  the 

c.  XI JI.     See  further,  infra,  §  341.  sale."     See    also    Welsh    v.    Bell,    32 

"  In  the  leading  cases  of  Hanson  v.  Pa.  St.  12. 
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f er  of  the  property  depends  upon  the  iBtention  of  the  parties,  how- 
ever indicated.^* 

§  2C2.  The  question  of  intention  is  one  of  fact. —  The  question 
is  essentially  one  of  fact ;  and  though  if  the  whole  contract  of  the 
parties  is  reduced  to  writing  this  question  is  determined  by  the 
court/"  as  also  if  the  facts  are  so  clear  as  to  justily  but  one  con- 
clusion,-'^ yet  the  question  is  always  one  of  fact,  subject  only 
to  the  rules  of  presumption  for  the  ascertainment  of  intention 
given  in  the  following  section.  In  a  doubtful  case  the  question 
is  appropriate  for  the  jury,  evidence  being  admitted  which  is  cal- 
culated to  show  the  intention  of  both  parties  as  indicated  to  each 
other."    Xot  too  great  stress  must  belaid  upon  the  use  of  the  word-. 


"Shepherd  v.  Harrison,  L.  R.  5 
H.  L.  116,  127;  Seath  v.  Moore,  11 
A.  C.  350,  370,  380;  McEntire  c. 
Crossley,  [180.'5]  A.  C.  467,  463; 
O'Xeal  !■.  Richardson,  78  Ark.  132, 
',12  S.  W.  1117;  Flanders  i.  Maynard, 
58  Ga.  56;  Callaghan  v.  Jlyers,  89 
lU.  566;  Gibson  i'.  Chicngo  Packing 
Co.,  ins  111.  A|ip.  100;  Hamilton  v. 
Schlitz   Brewing   Co..    129    Iowa,    172, 

105  N.  W.  438;  Kneeland  r.  Renner, 
2  Kans.  App.  451,  43  Pac.  95; 
O'Farrell  r.  JlcClure,  5  Kans.  App. 
880,  47  Pac.  160;  Cox  v.  Jackson,  6 
Allen,  108;  Towne  r.  Davis,  60  N.  H. 
390,  22  Atl.  450;  Burt  v.  Dutcher,  34 
N.  Y.  403;  St.  Anthony  Elevator 
Co.   P.  Casa  Cnunty,   14   N.  Dak.   601, 

106  X.  W.  41;  Rea  r.  Schow  (Tex. 
Civ.  App.).,  03  S.  ^Y.  706;  Morgan  v. 
King,  28  \y.  Va.  1 ;  Buskirk  v.  Peck, 
57  W.  Va.  360;  50  ?.  E.  432 ;  Hoeffler 
r.   Carow    (Wis.),   116  N.  W.  241. 

"Leonard  v.  Davis,  1  Black  (U.  S.), 
476,  17  L.  0(1.  222;  First  Xat.  Bank 
!■.  Reno,  73  Io\va,  145,  34  N.  W.  796 ; 
Rail  r.  TJttle  Falls  Lumber  Co.,  47 
Jlinn.  422,  50  X.  W.  471;  Ruthrauff 
r.  Ilagenbuoh,  58  Pa.  St.  103.  Com- 
pare ifassey  r.  Dixon,  81  Ark.  337, 
99  S.  W.  383. 

"  Merchamts'  X^at.  Bank  v.  Bangs, 
102  Mass.  291;  Wigton  v.  Bowley,  130 


Mass.  252;  Smalley  i\  Hendricks.on 
29  X.  J.  L.  371;  Kerr  i:  Henderson, 
62  X.  J.  L.  724,  42  Atl.  1073;  Buskirk 
V.  Peck,  57  W.  Va.  360,  50  S.  E.  432. 
"  Ste  Young  !'.  Mattliews,  L.  E.  2 
C.  P.  127;  Ogg  v.  Sliuter,  L.  R.  10 
C.  P.  159,  162;  Flanders  v.  Maynard, 
58  Ga.  56 ;  Graff  r.  Fitch,  58  III  37:!, 
1 1  Am.  Rep.  85 ;  Bogy  i .  Rhodes 
4  Greene  (Iowa),  133;  Hamilton  r. 
Sclilitz  Brewing  Co.,  129  Iowa,  172, 
105  X.  W.  438;  Kneeland  r.  Renner, 
2  Kans.  App.  451,  43  Pac.  95 ;  Riddle 
V.  Varnum,  20  Pick.  280 ;  Lingham  v. 
Eggleston,  27  Mich.  324;  Byles  v. 
Colier.  54  ilich.  I,  19  X  W  565; 
Wheeloclv  v.  Starkweather,  146  Midi. 
53,  108  X.  W.  1085;  Cunningliam  v. 
Ashbrook,  20  Mo.  553;  Towne  v. 
Davis,  06  X.  H.  390,  22  Atl.  450; 
Bates  !•.  Conkling,  10  Wend.  389; 
Olyphant  r.  Baker,  5  Denio,  379;  St. 
Anthony  Elevator  Co.  v.  Cass  County, 
14  X.  Dak.  601,  106  X.  W.  41.  In 
Foster  r.  Ropes,  111  :Mas3.  10,  tlie 
court  said :  "  The  intention  of  the 
parties  as  to  the  time  when  the  title 
is  to  pass  can  be  ascertained  only 
from  the  terms  of  the  agreement,  as 
expressed  in  the  language  and  con^ 
duct  of  the  parties,  and  as  applied  to 
knovrn  usage-  and  the  subject-matter. 
It   must  be  manifested  at  the  time 
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"  sell "  or  "  buy  "   by  the  parties.     These  words  are  constantly 
used  as  meaning  or  including  contract  to  sell  or  contract  to  buy.''^ 
§  563.  Rules  for  asoextaiaiing  the   intention   of  the   parties  — 
Provisions  of  the  Sales  Act. — 

Sec.  19.  RULES  FOR  ASCERTAINING  INTEN- 
TION.— TJnless  a  different  intention  appears,  tlie  following  are 
rules  for  ascertaining  the  intention  of  the  parties  as  to  the  time  at 
which  the  property  in  the  goods  is  to  pass  to  the  buyer: 

Eule  1. — Where  there  is  an  unconditional  contract  to  sell  speciiic 
goods,  in  a  deliverable  state,  the  property  in  tlie  goods  passes  to 
the  buyer  when  the  contract  is  made,  and  it  is  immaterial  whether 
the  time  of  payment,  or  the  time  of  delivery,  or  both,  be  postponed. 

Rule  2. — Where  there  is  a  contract  to  sell  specific  goods  and  the 
seller  is  bound  to  do  something  to  the  goods,  for  tlie  purpose  of 
putting  them  into  a  deliverable  state,  the  property  does  not  j)as3 
until  such  thing  be  done. 

Rule  3. —  (1.)  When  goods  are  delivered  to  the  buyer  "  on  sale 
or  return,"  or  on  other  terms  indicating  an  intention  to  make  a 
present  sale,  but  to  give  the  buyer  an  option  to  return  the  goods 
instead  of  paying  the  price,  the  property  passes  to  tlie  buyer  on 
delivery,  but  he  may  revest  the  property  in  the  seller  by  returning 
or  tendering  the  goods  within  the  time  fixed  in  the  contract,  or,  if 
no  time  has  been  fixed,  within  a  reasonable  time. 

(2.)  When  goods  are  delivered  to  the  Ijuyer  on  approval  or  on 
trial  or  on  satisfaction,  or  other  similar  terms,  the  property  tlierein 
passes  to  the  buyer  — 

tlie  bargain  is  made.     The  rights  of  memorandum     stated     the     plaintiff 

the  parties  under  the  contract  cannot  "  had  bought,"  the  bargain  .was  held 

be  affected  by  their  undisclosed   pur-  executory,    because    of    other    eircnm- 

poses,   or  by   their   understanding   of  stances.     So  in  Martin  D.  Hurlbut,  9 

its  legal  effect.''  Minn.    142,   though  the   memorandum 

'^  Frazier   v.    Simmons,    139    Mass.  recited  that  the  seller  '"  sold "  to  the 

."iSl,  2  N.  E.  112.    In  this  case  though  buyer  certain  tags,  the  iaat  -that  ail 

the  words  "  we  have  purchased  "  were  the  logs  had  not  been  cut  at  the  time 

used,   other  terms  "  payable  and  de-  when  the  contract  was  made  showed 

li-yerable,    buyer's    option,    60    days  "  that  the  bargain  was  executory.     See 

were    held    to    show    thai    a,    present  also  He  Sclrujahn,  120  Fed.  Eep.  938, 

transfer  of  title  was  not  intended.    So  57  C.  C.  A.  228;  M'Donald  v.  Hewett, 

in  Mebius   &,   Drescher   Co.   v.   Mills,  15    Johns.     349,    8    Am.    Dec.    241 ; 

150  Cal.  229,  88  Pac.  917,  though  the  Decker  v.  JFurniss,  14  N.  Y.  611. 
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(a.)  When  he  signifies  his  approval  or  acceptance  to  the  seller 
or  does  any  other  act  adopting  the  transaction, 

(b.)  If  he  does  not  signify  his  approval  or  acceptance  to  the 
seller,  but  retains  the  goods  without  giving  notice  of  rejection, 
then,  if  a  time  has  been  fixed  for  the  return  of  the  goods,  on  the 
expiration  of  such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.  What  is  a  reasonable  time  is  a 
question  of  fact. 

Rule  4. —  (1.)  Where  there  is  a  contract  to  sell  unascertained  or 
future  goods  by  description,  and  goods  of  that  description  and  in 
a  deliverable  state  are  unconditionally  appropriated  to  the  contract, 
either  by  the  seller  with  the  assent  of  the  buyer,  or  by  the  buyer 
with  the  assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.  Such  assent  may  be  expressed  or  implied,  and 
may  be  given  either  before  or  after  the  appropriation  is  made. 

(2.)  Where,  in  pursuance  of  a  contract  to  sell,  the  seller  delivers 
the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  (whether 
named  by  the  buyer  or  not)  for  the  purpose  of  transmission  to  or 
holding  for  the  buyer,  he  is  presumed  to  have  unconditionally  ap- 
propriated the  goods  to  the  contract,  except  in  the  cases  provided 
for  in  the  next  rule  and,  in  section  20.  This  presumption  is  appli- 
cable, although  by  the  terms  of  the  contract,  the  buyer  is  to  pay 
the  price  before  receiving  delivery  of  the  goods,  and  the  goods  are 
marked  with  the  words  Collect  on  Delivery  or  their  equivalents. 

Rule  5. —  If  a  contract  to  sell  requires  the  seller  to  deliver  the 
goods  to  the  buyer,  or  at  a  particular  place,  or  to  pay  the  freight 
or  cost  of  transportation  to  the  buyer,  or  to  a  particular  place,  the 
property  does  not  pass  until  the  goods  have  been  delivered  to  the 
buyer  or  reached  the  place  agreed  upon. 

These  rules  are  borrowed  mainly  from  section  18  of  the  Eng- 
lish act,  but  some  changes  have  been  m.ade  both  in  the  way  of 
omissions  and  additions.  These  will  most  conveniently  be  referred 
to  as  the  several  rules  are  separately  considered. 

§  264.  Rule  1. —  Property  is  presumed  to  pass  on  making  of  the 
contract. — What  was  said  in  regard  to  the  early  law^^  indicates 
that  this  presumption  is  directly  contrary  to  the  old  law.    Indeed, 

"Supra,   §   260.     See  also  infra,   §   341. 
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Blackburn  states^"  that  the  difference  between  the  old  law  and  the 
modem  law  is  simply  this;  that  in  the  earlier  books  it  is  assumed 
that  all  agreements  are  intended  to  be  cash  sales ;  that  is,  that  the 
property  is  not  expected  to  pass  until  payment  is  made.  Undoubt- 
edly this  distinction  exists,  but  probably  the  difference  is  deeper, 
as  it  may  be  doubted  whether  evidence  of  intention  to  transfer  the 
property  would  have  been  admitted  unless  credit  was  expressly 
given,  or  some  payment  made.  However  this  may  be,  the  law  is 
now  well  settled  in  accordance  with  the  rule  of  the  Sales  Act, 
that  the  property  is  presumed  to  pass  when  the  contract  is  made  if 
the  goods  are  identified,  and  nothing  remains  to  be  done  other  than 
delivery  of  the  goods  and  payment  of  the  price.^'  A  word  of 
warning  is  necessary,  however,  in  regard  to  cash  sales,  where  the 
property  does  not  pass  until  payment  of  the  price  unless  the  condi- 
tion is  waived.^^ 


'"Contract  of  Sale   (2d  ed.),  171. 

"  This  seems  to  have  been  first 
clearly  stated  in  Tarling  v.  Baxter,  6 
B.  &  C.  360.  In  that  case  Hol- 
royd,  J.,  said :  "  Now,  in  the  case  of  a 
sale  of  goods,  if  nothing  remains  to 
be  done  on  the  part  of  .the  seller, 
as  between  him  and  the  buyer  before 
the  thing  pui  chased  is  to  be  de- 
livered, the  property  in  the  goods 
immediately  passes  to  the  buyer,  and 
that  in  the  price  to  the  seller;  but 
if  any  act  remains  to  be  done  on  the 
part  of  the  seller,  then  the  property 
does  not  pass  until  that  act  has  been 
done."  To  similar  effect,  see  Dixon  v. 
Yates,  5  B.  &  Ad.  313,  340;  Martin- 
dale  V.  Smith,  1  Q.  B.  389,  395;  Gil- 
mour  V.  Supple,  11  Moo.  P.  C.  551,  566 ; 
Joyce  V.  Swann,  17  C.  B.  (N.  S.) 
Si,  102;  Sweeting  v.  Turner,  L.  R. 
7  Q.  B.  310,  313;  Bill  v.  Fuller,  146 
Oal.  50,  79  Pac.  592;  Crug  v.  Gor- 
ham,  74  Conn.  541,  51  Atl.  519;  Eng- 
land V.  Forbes,  7  Houst.  301,  31  Atl. 
895;  Warner  v.  Warner,  28  Ind.  App. 
578,  66  N.  E.  760;  Willis  v.  Willis' 
Adm.,  6  Dana,  48;  Wing  v.  Clark,  24 
Me.  366;  Gardner  v.  Howland,  2 
Pick.  599;  Shumway  v.  Rutter,  8 
Pick.  443,  19  Am.  Dec.  340;  Parsons 


V.  Dickinson,  11  Pick.  352;  Kessler  r. 
V«io,  142  Mich.  471,  106  N.  W.  73; 
Day  V.  Gravel,  72  Minn.  159,  162, 
75  N.  W.  1;  Allen  v.  Rushfort,  72 
Neb.  907,  101  N.  W.  1028;  Baker  v. 
McDonald,  74  Neb.  595,  104  N.  W. 
923,  1  L.  R.  A.  (N.  S.)  474;  State 
V.  Fuller,  5  Ired.  26;  McArthur  v. 
Mathis,  133  N.  C.  142,  45  S.  E.  530; 
Richardson  v.  Insurance  Co.,  136 
N.  C.  314,  48  S.  E.  733  (compare 
Hughes  V.  Knott,  138  N.  C.  105,  50 
S.  E.  586)  ;  Hooban  v.  Bidwell,  16 
Ohio  St.  509,  47  Am.  Dec.  386;  Com- 
monwealth V.  Hess,  148  Pa.  St.  98,  23 
Atl.  977,  17  L.  R.  A.  176,  33  Am.  St. 
Rep.  810;  Cleveland  v.  Williams,  29 
Tex.  204,  94  Am.  Dec.  274;  Fromme 
V.  O'Donnell,  124  Wis.  529,  532,  102 
N.  W.  18.  A  careless  remark  in- 
consistent with  this  principle  is  still 
sometimes  found.  In  Barber  v. 
Andrews,  R.  I.,  69  Atl.  1,  the 
court  said :  "  When  the  vendor  re- 
tains possession  it  is  prima  facie 
proof  that  the  transaction  is  an  ex- 
ecutory sale."  This  remark  was 
ohiier,  however,  as  the  court  held 
that  the  property  passed. 

"  As  to  such  sales,  see  §  340  and 
following. 
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§  265.  Hule  2. —  Something  to  be  done  by  the  seller  to  put  the 
goods  into  a  deliverable  state. —  The  basis  of  the  presumption  stated 
in  this  rule,  the  substance  of  which  was  taken  by  the  draughtsman 
of  the  English  Sale  of  Goods  Act  from  Blackburn's  classic  trea- 
tise,^^  is  the  natural  inference  that  the  parties  do  not  intend  an 
immediate  transfer  of  title  if  the  seller  has  yet  to  expend  labor 
upon  the  goods  before  they  are  in  the  state  contemplated  by  the 
bargain.  The  presumption  is  based  on  reason  and  it  is  welL 
settled  both  in  England  and  this  country.**  The  rule,  however, 
is  but  one  of  presumption  and  if  the  parties  intend  that  the 
property  shall  pass  and  clearly  manifest  that  intention,  their  in- 


"2i  ed.  175. 

"  The  earliest  decision  on  the  -point 
is  Eugg  V.  Minett,  11  Eaat,  210. 
Twenty-seven  lots  of  turpentine  in 
casks  were  sold  at  auction.  The 
casks,  in  twenty-five  lots,  were,  by 
the  terms  of  the  sale,  to  be  filled 
from  the  remaining  two  lots,  which 
were  then  to  be  paid  for  according 
to  the  quantity  left  in  them.  The 
plaintiff  bought  tlie  last  two  lots  and 
twenty-two  others.  The  casks  in  the 
three  lots  which  had  been  bought  by 
other  persons  had  been  filled  and  re- 
moved. Most  of  the  casks  bought 
liy  the  plaintiff  had  also  been  filled, 
but  not  all.  The  plaintiff  sued  to 
recover  money  paid  on  account  of 
his  purchases.  For  the  casks  which 
had  been  filled  no  recovery  was  al- 
lowed as  tifle  was  held  to  pass  as 
soon  as  the  goods  were  put  in  a  de- 
liverable condition.  But  the  plain- 
tiff was  held  entitled  to  recover  the 
price  paid  for  the  lots  of  which  the 
casks  had  not  been  filled  as  well  as 
for  the  last  two  lots  from  which 
those  casks  should  have  been  filled. 
The  same  principle  is  illustrated  by 
many  American  cases.  Elgee  Cotton 
Cases,  22  Wall.  180,  22  L.  ed.  863 
(cotton  to  he  baled)  ;  Deutsoh  r. 
Dunham,  72  Ark.  141,  78  S.  W. 
767,  105  Am.  St.  Rep.  21    (timber  to 


be  isawed  and  piled)  ;  Screws  v. 
Roach,  22  Ala.  675  (cotton  to  be 
gatiered  and  ginned )  ;  Frost  v.  Wood- 
ruft',  54  111.  155  (wood  to  be  chopped 
and  measured)  ;  Orient  Ins.  Co.  v. 
McKnight,  96  III.  App.  525;  affd., 
187  HI.  190,  64  X.  E.  339  (corn  to 
be  shelled  and  hauled)  ;  Strauss  v. 
Ross,  25  Ind.  300  (<wool  to  be  bagged, 
taken  to  town,  and  weighed)  ;  Lester 
r.  East,  49  Ind.  588  (hags  to  be  fat- 
tened, weigjied,  and  delivered)  ;  Cay- 
wood  r.  Timmons,  31  Kans.  394,  2 
Pac.  566  (wheat  to  he  threshed, 
weighed,  and  delivered)  ;  Jennings  v. 
Flanagan,  5  Dana,  217,  30  Am.  Dec. 
683  (tobacco  to  be  prepared)  ;  Herr- 
man  v.  Wliitescarver's  Adm.,  89  Ky. 
633,  13  S.  W.  103  (logs  to  be  cut  and 
rafted)  ;  Foster  r.  Ropes,  111  Mass. 
10  (fish  to  be  dried)  ;  Wesoloski  v. 
Wysoski,  186  Mass.  495,  71  N.  E. 
9'82  (onions  to  be  screened)  ;  Martin 
r.  Hurlbut,  19  Minn.  142  (timber  to 
be  cut  and  measured)  ;  Malone  v. 
Jlinnesota  Stone  Co.,  36  Minn.  325, 
31  N.  W.  170  (stone  to  be  kept  until 
demanded  and  storage  to  be  paid  in 
the  meantime  by  the  seller)  ;  Ecstad 
V.  Engemoen,  65  Minn,  148,  67  N.  W. 

1146  (cattle  to  be  fattened)  ;  Day  v. 
Gravel,    72    Minn.    159,   75   N.   W.   1 

(logs  to  be  driven,  landed,  and 
scaled)  ;      Smith     i'.     Sparkman,     55 
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tention  will  be  effectual.^'"  Various  circumstances  may  have 
weight  as  indicating  an  intention  to  transfer  the  property  imme- 
diately though  something  remains  to  be  done.  Delivery  of  the 
goods  to  the  buyer  would  almost  certainly  indicate  such  an  in- 
tention, if  it  were  not  expressly  stated  that  the  property  was  re- 
tained.^®   Payment  of  the  whole  price  or  of  a  considerable  part  of  it 


Mias.  64,9,  30  Am.  Rep.  537  (cotton 
to  be  ginned  and  baled)  ;  Groflf  v. 
Eelche,  62  Mo.  400  (oats  to  be 
threshed)  ;  Halterline  r.  Rice,  62 
Barb.  593  (an  unfinished  cutter  to  be 
completed  and  delivered)  ;  AUman  v. 
Davis,  2  Ired.  L.  12  (a  wagon  to  lie 
altered)  ;  Baokhau«  v.  Buells,  43  Or. 
558,  73  Pac.  342  (hops  to  be  prepared 
and  packed)  ;  Kitson  Machine  Co.  v. 
Holden,  74  Vt.  104,  52  Atl.  271 
(machines  to  be  set  up  and  put  in 
■running  order) . 

'^  Tlius  in  Young  v.  Matthews, 
L.  R.  2  C.  P.  127,  where  title  was 
held  to  pass  of  certain  clumps  of  un- 
finished bricks,  although  the  seller 
was  still  to  furnish  them,  in  tnis 
case  it  is  to  be  noticed  that  the  ob- 
ject of  the  buyer,  as  the  seller 
knew,  was  to  obtain  an  immediate 
security,  and  with  this  in  mind  the 
buyer's  agent  said:  "Are  all  these 
appropriated  to  my  principal  ?  "  and 
■the  seller  replied,  "  Yes."  So  in 
Paine  v.  Young,  56  Md.  314,  and 
Butterworth  v.  McKinly,  11  Humph. 
206,  title  was  held  to  pass,  though 
the  seller  was  still  to  put  the  goods 
into  condition  for  delivery.  And  in 
Martz  r.  Putnam,  117  Ind.  392,  20  N. 
E.  270,  though  the  seller  was  to  load 
the  goods  on  the  cars.  In  Paine  v. 
Young,  the  intention  to  transfer  title 
immediately  was  indicated  by  a  bill 
of  sale;  in  the  other  two  cases  by 
payment  of  the  price  or  a  large  part 
of  it  by  the  buyer.  See  also  Augus- 
tine V.  McDowell,  120  Iowa,  401,  94 
N.  W.  918;  Barber  v.  Thomas,  66 
Kans.  463,  71  Pac.  845;  Glass  v. 
Blazer,  91  Mo.  App.  564;  Andrews  v. 


Grimes,  N.  C.         ,  62  S.  E.  519; 

Barker  v.  Freeland,  91  Tenn.   112,  18 
S.  W.  60. 

"  Indeed  the  presumption  is  not 
strictly  applicable  if  there  is  deli-v- 
ery, for  by  the  words  of  the  presump- 
tion it  exists  only  where  something 
is  to  be  done  to  put  the  goods  in  a 
delwerable  state.  Diabiljty  of  the 
seller  to  pay  storage  on  the  goods 
after  delivery  was  held  not  to  pre- 
vent the  property  from  passing.  In 
Hammond  v.  Anderson,  1  B.  &  P. 
N.  R.  69,  and  Greaves  i'.  Hepke,  2  B. 
&  Aid.  131.  So  in  Bank  of  Hunt- 
ington V.  Napier,  41  W.  Va.  481,  23 
S.  E.  800,  title  to  logs  was  held  to 
pass  when  measured,  branded,  and  de- 
livered at  a  place  designated  by  the 
contract,  though  the  seller  had  agreed 
further  to  transport  the  logs  for  the 
purcnaser  to  another  place.  See  also 
Trigg  Co.  V.  Bucyru'  Co.,  104  Va.  79, 
51  S.  E.  174.  Benjamin  adds,  the 
illustration  of  other  familiar  cases, 
as  "  If  a  seller  should  engage  to  keep 
in  good  order  for  a  certain  time  after 
the  sale  a  watch  or  clock  sold,  or  to 
do  certain  repairs  to  a  ship  after  the 
sale  and  delivery."  (5th  Eng.  ed.)  323. 
But  in  Kitson  Machine  Co.  v.  Holden, 
74  Vt.  104,  52  Atl.  271,  the  fact  that 
t;he  seller  was  to  set  up  and  put  in 
running  order  the  machines  which 
were  the  subject  of  the  sale  was  lield 
by  the  court  sufficient  reason  for 
holding  title  did  not  pass  on  delivery. 
It  is  to  be  noticed  here  that  though 
delivery  had  been  made,  the  goods 
could  not  be  used  by  the  buyer  until 
the   seller   had  fulfilled  his  contract. 
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would  also  seem  some  evidence  of  an  intention  to  make  an  immedi- 
ate transfer  since  it  is  not  very  common  for  buyers  to  pay  in  ad- 
vance.^^  But  this  reasoning  is  inapplicable  if  the  payment  is  small, 
and  apparently  intended  merely  to  bind  the  bkrgain."^  The 
question,  however,  is  purely  one  of  fact  in  each  case.^^  The 
presumption  is  not  applicable  where  something  remains  to  be 
done  by  the  buyer.^**  When  the  seller  has  completed  any  act  re- 
maining to  be  do]ie  by  him,  the  property  will  thereupon  pass  with- 
out further  expression  of  assent  by  the  parties.^''  This  seems  to  ac- 
cord Avith  rule  4,  which  provides  for  the  transfer  of  the  property 
in  unspecified  goods  by  subsequent  appropriation.  As  will  be 
eeen,^^  appropriation  by  the  seller  in  accordance  with  prior  author- 
ity immediately  transfers  the  property  without  notice,  and  with- 
out further  expression  of  assent ;  so  here,  as  by  the  terms  of  the 
bargain,  the  seller  is  to  do  something  further  to  the  goods,  and 
as  the  property  would  presumably  pass  at  once  were  it  not  for 
this  circumstance,  the  buyer  must  be  assumed  to  assent  not  only 
to  the  goods  being  prepared  as  the  bargain  provides,  but  also  that 
the  property  shall  pass  when  they  are  so  prepared.  ^Nevertheless 
the  English  act  has  altered  the  rule  previously  prevailing  in 
England  by  adding  at  the  end  of  section  18,  rule  2,  the  words 
"  and  the  buyer  has  notice  thereof."  This  change  in  the  English 
law  was  made  in  compliance  with  a  suggestion  from  Scotland 

"  Martz  V.   Putnam,   117   Ind.   392,  become  his  property  before  burning. 

20   X.   E.    270;    Butterworth   v.   Mc-  It  is  to  be  noticed  in  this  case  that 

Kinl}',   11   Humph.  206.  not  simply  something  remained  to  be 

"  See  the  Elgee  Cotton  Cases,  22  done  to  put  the  goods,  which  were  the 
Wall.  180,  22  L.  ed.  86.3;  Straus  v.  subject  of  sale,  in  a  deliverable  con- 
Ross,  25  Ind.  300;  Jennings  v.  Flana-  dition,  but  property  of  the  seller  was 
gan.  5  Dana,  217,  30  Am.  Dec.  683;  to  be  separated  from  the  property  of 
Nesbit  r.  Burry,  25  Pa.  St.  208.  the  buyer.    For  this  reason  title  could 

"See  supra,   §  262.  not  be  held  to  pass  to  the  whole  mass 

'"  Compare    Wheeler    i\    Walton    &  unless    such    intention    were    plainly 

Whann  Co.,  64  Fed.  Rep.   664.     This  indicated. 

cnse  presented  a  question  upon  a  con-  "  Eugg    r.    Minett,    11    East.   210; 

tract  for  the   purchase  of  "the   sul-  Martz   v.   Putnam,    117   Ind.   392,  20 

phur  contents  "  of  a,  quantity  of  ore,  N.  E.   270 ;    GroflF  v.  Belche,   62  Mo. 

the  remaining  product  of  burning  the  400;   Thompson  v.  Conover,  32  N.  J. 

ore   to    remain   the    property   of   the  L.  466;  Bond  v.  Greenwald,  4  Heisk. 

seller  and  to  be  removed  by  him.     It  453. 

was   held   that  ore    delivered   to   the  "  See  infra,  §  274, 
buyer   in    its   natural    state    did   not 
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■"  that  it  was  unfair  that  the  risk  should  be  transferred  to  the  buyer 
without  notice."  ^^  It  is  to  be  observed  that  under  rule  5  of 
the  same  section,  relating  to  subsequent  appropriation,  risk  may 
pass  to  the  buyer  without  notice.  There  seemed  no  sufficient  rea- 
son for  changing  the  existing  law,  and  in  the  American  Sales  Act 
the  final  words  of  the  English  rule  under  consideration,  requiring 
notice  to  the  buyer,  have  be^n  omitted. 

§  266.  Unascertained  price  —  Provision  of  English  Sale  of  Goods 
Act. —  In  the  English  Sale  of  Goods  Act,  after  the  rule  just  con- 
sidered, is  the  following  rule :  "  Kule  3.  "Where  there  is  a  con- 
tract for  the  sale  of  specific  goods  in  a  deliverable  state,  but  the 
seller  is  bound  to  weigh,  measure,  test,  or  do  some  other  act  or 
thing  with  reference  to  the  goods  for  the  purpose  of  ascertaining 
the  price,  the  property  does  not  pass  until  such  act  or  thing  be 
done,  and  the  buyer  has  notice  thereof."  ^*  The  final  clause  of 
this  rule  requiring  notice  to  the  buyer  was  an  innovation  made 
by  the  statute.  The  rest  of  the  rule,  however,  states  a  principle, 
which,  either  in  the  form  stated  in  the  rule,  or  in  some  analogous 
form,  has  been  regarded  in  England  as  a  settled  principle  of  the 
law  of  sales  for  a  century.  As  will  appear  from  the  following 
'discussion,  however,  the  rule  was  originally  founded  on  a  mistake, 
has  no  principle  behind  it,  and  has  already  been  abolished  in 
■some  States  in  this  country  without  the  aid  of  legislation.  The 
English  rule,  therefore,  was  not  adopted  in  the  American  act. 

§  267.  Unascertained  price  —  Origin  of  the  rule. —  Lord  Ellen- 
borough  was  the  first  judge  who  seems  to  have  definitely  stated 
the  doctrine  in  the  English  law,  that  if  something  remained  to 
l^e  done  in  the  way  of  weighing  or  measuring  to  determine  the 
total  price  of  goods,  the  property  would  not  pass  even  though  the 
goods  were  specified  and  the  rate  at  which  they  were  to  be  paid 
for  fixed  by  the  bargain.^*     There  can  be  little  doubt  that  Lord 

"Chalmers,  Sale  of  Gooda  Act  (5th  It  appeared  that  there  was  an  agree- 

ed.)     p.  46.  ment  to  sell  a  specified  lot  of  starch 

"  Chalmers,  Sale  of  Goods  Act,   p.  a.t   £6    per    cwt.      The   quantity    had 

44_  not    been    ascertained.      Portions    of 

''Hanson  v.  Meyer,  [1805]  6  East,  the  starch  were  weighed  and  delivered, 
614.  This  was  an  action  of  trover,  from  time  to  time,  the  rest  had  not 
to  recover  the  value  of  starch,  been  weighed  at  the  time  of  the  bank- 
brought  by  the  assignees  in  bank-  ruptcy  of  the  buyer,  and  was  there- 
Tuptcy  of  the  buyer  against  the  seller.  upon    removed    by    the    seller.      The 
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Ellenborongh  was  led  to  the  opinion  which  he  expressed  by  the 
analogy  of  the  rule  of  the  civil  law  requiring  the  price  to  be  fixed. 
Pothier's  work  on  the  Contract  of  Sale  was  well  known  in  England 
at  the  time  and  the  authority  of  that  great  writer  fully  recog- 
nized. But  as  has  already  been  observed,  the  reasons  which 
required  the  price  to  be  fixed  in  the  Roman  Law  have  no  applica- 
tion in  the  common  law.^^  The  question  in  the  Roman  Law  and 
the  question  with  which  Pothier^''  was  concerned  was  whether  a 
certai-n  bargain  is  properly  called  a  sale.  This  is  of  no  conse- 
quence in  American  or  English  law.  The  essential  question  is 
whether  the  property  passed,  and  there  is  no  different  rule  as  to 
when  property  passes  in  the  case  of  a  bargain  technically  called 
a  sale,  and  in  the  case  of  any  other  contract  made  for  value. 
Aside  from  the  rule  of  the  civil  law,  there  is  no  reason  to  suppose 
merely  because  goods  have  not  been  weighed  or  measured,  if  they 
have  been  specified  and  the  terms  of  the  bargain  exactly  fixed, 
that  the  parties  do  not  intend  to  transfer  the  property  in  the 
goods.  Still  less  is  there  reason  to  suppose  that  if  the  parties 
intend  to  transfer  the  property  that  thcv  cannot  do  so.  The  criti- 
cism in  this  section  was  originally  made  by  Blackburn  in  his  well- 
known  treatise. ^^ 

Kings  Bench  held  that  the  property  adverting  to  the  great  distinction 
in  the  starch  whicli  had  not  been  made  by  the  civilians  between  a  sale 
•weighed  had  not  passed.  It  will  be  for  a  certain  price  in  money,  and 
noticed  that  the  actual  decision  of  an  exchange  for  iinytliing  else.  The 
the  case  is  clearly  right  on  the  ground  English  law  makes  no  such  distinc- 
that  oven  though  the  property  had  tion,  but,  as  it  seems,  has  adopted  the 
passod.  the  seller's  lien  would  enable  rule  of  civil  law,  which  seems  to 
him  to  retain  the  undelivered  starch  have  no  foundation  except  in  that 
which  was  still  stored  in  the  seller's  distinction.  (See  post,  p.  242,  for 
name  at  the  time  of  the  bankruptcy.  further  remarks  on  this  point,  and 
The  court  noticed  this  point -but  pre-  p.  252.)  In  general,  the  weijrhing, 
ferred  to  rest  its  decision  on  the  etc.,  must,  from  the  nature  of  things 
ground  that  the  property  had  not  be  intended  to  be  done  before  the 
passed.  buyer  takes  possession  of  the  goods, 
"'  S>e  supra,  §  170.  but  that  is  quite  a  different  thing 
"  Contract  of  Sale,  §  3Q9.  from  intending  it  to  be  done  before 
''The  first  edition  was  published  in  the  vesting  of  the  property;  and  as  it 
1845.  Blackburn  says  of  the  rule  in  must  in  general  be  intended  that  both 
question  (2d  ed.),  p.  175:  "The  second  the  parties  shall  concur  in  the  act 
rule  seems  to  be  somewhat  hastily  of  weighing,  when  the  price  is  to  de- 
adopted  from  the  civil  law,  without  pend   upon   the  weight,   there  seems 
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§  268.  TJnascertaiired  price  to  be  fixed  by  the  buyer  —  En^ish 
iaw.  — As  tJbe  rule  was  originally  stated  by  Lord  Ellenborough,  it 
seems  to  have  been  regarded  not  as  a  rule  of  presumption  for 
discovering  the  intention,  of  the  parties,  but  as  an  absolute  rule 
of  logic  or  law,  mal-cing  transfer  of  the  property  impossible  until 
the  price  was  fixed.  In  this  form,  however,  the  rule  has  not 
persisted.  Following  Hanson  v.  Meyer  ^^'^  came  several  decisions 
in  which  the  property  was  held  not  to  pass  because  the  price  was 
not  exactly  fixed,  because  the  goods  had  not  been  weighed  or  meas- 
ured,^® but  at  least  it  was  not  denied  that  the  property  might  have 
passed  had  the  parties  so  intended.  In  all  of  these  cases  the  seller 
was  to  do  the  necessary  weighing  or  measuring,  or  at  least  to  take 
part  in  it.  But  in  Turley  v.  Bates,^^  by  the  terms  of  the  bargain 
the  buyer  was  to  take  the  clay,  which  formed  the  subject'-matter 
of  the  sale,  and  have  it  weighed.  The  court  decided  the  case 
on  the  ground  that  in  any  event  intention  to  transfer  the  property, 
if  sufficiently  clear,  would  be  sufiicient  to  effect  a  transfer,  and 
intimated"  also  that  the  rule  of  Hanson  v.  Meyer  was  not  applicable 
where  the  remaining  thing  to  be  done  was  to  be  done  by  the  buyer. 
The  case  was  soon  fallowed,"  and  the  Sale  of  Groods  Act  has 
fixed  in  the  English  law  both  the  doctrine  that  if  something  is  to 
be  done  by  the  seller  to  determine  the  price,  the  presumption  is 
that  the  property  will  not  pass,  and  also,  in  view  of  the  general 
presumption,  in  rule  1,  that  if  nothing  remains  to  be  done  except 
weighing  or  measuring  to  fix  the  price,  and  that  is  to  be  done  by 
tile  buyer,  the  presumption  is  that  the  parties  intend  an  Imme- 
diate transfer- of  the  property. 

little  reason  why,  in  cases  in  whicH  the-  consideration  for  a  'i>argain   and 

the    specific   goods    are   agreed   upon,  sale  should  be  in  moneys  numbered, 

it  should  be  supposed  to  be  the-  rntew-  provided  it  be  of  value." 

tion  of  the  parties  to  render  the  delay  "'  8  East,  614. 

of  that  act,  in  which  the  buyer  i.3  to  ="  Zagury  r.  Furnell,  2  Carapb.  240 ; 

concur,    beneficial    to    him.      Whilst  vSimmons  v.    Swift,   5   B.   &   C.   857; 

the   price  remains  unascertained,  the  Logan  r.  T^  Mesurier,   6  Moo.  P.   C. 

sale  is  clearly  not  for  a  certain  gum  116;    Acraman   v.    Morrice,    8   C.    B. 

of    money,    and,    therefore,    does   not  44S. 

come   within  the   civilian's   definition  "  2  H.  &  C.  200. 

of    a    perfect   sale,    transferring-  the  "  Kershaw  r.  Ogden,  S  H.  cfe  C.  717. 

risk-  and  gain  of  the  thing  sold;  but  See     ailso-    G-ilmour     v.     Supplei     II 

the  EngJish  !aw^  do«8  not  require  that  Moo.  P.  C.  551. 
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§  269.  Unascertained  price  in  America. —  The  rule  of  Hanson  v. 
Meyer  has  been  generally  adopted  in  this  country,*^  and  as  no 
especial  stress  had  been  laid  in  the  early  English  cases,  upon  the 
fact  that  the  weighing  or  measuring  was  to  be  done  by 
the  seller,  it  was  natural  that  some  States  should  have  applied 
the  rule  without  regard  to  the  question  whether  the  weighing 
or  measuring  was  to  be  done  by  the  buyer  or  the  seller.*^     In 


"  Elgee  Cotton  Cases,  22  Wall.  180, 
22  L.  ed,  863;  Hays  r.  Pittsburgh 
Co.,  33  Fed.  Eep.  552;  Mobile  Sav- 
ings Bank  v.  Fry,  69  Ala.  348 ;  Jones 
!'.  Pearce,  25  Ark.  545;  Frost  v. 
Woodruff,  54  111.  153;  Home  Ins. 
Co.  V.  Heck,  65  111.  Ill;  Lester  v. 
East,  49  Ind.  588 ;  Commercial  Bank 
r.  Gillette,  90  Ind.  268,  46  Am.  Rep. 
222;  MeCIung  )).  Kelley,  21  Iowa, 
508 ;  Jennings  v.  Flanagan,  5  Dana, 
217,  30  Am.  Dec.  683;  Gibson  v.  Ray, 
28  Ky.  L.  Rep.  444,  89  S.  W.  474; 
Tingle  r.  Kelly,  29  Ky.  L.  Rep.  24,  92 
S.  W.  303;  Abat  r.  Atkinson,  21 
La.  Ann.  414  (civil  law)  ;  Riddle  ti. 
Varnum,  20  Pick.  280;  Sherman  r. 
Mudge,  127  Mass.  547;  Wesoloski  !'. 
Wysoski,  186  Mass.  495,  71  N.  E.  982; 
Lingham  v  Eggleston,  27  Mich.  324; 
Byles  V.  Colier,  54  Mich.  1,  19  N.  W. 
565;  Tyler  Lumber  Co.  v.  Charlton, 
128  Mich.  299,  87  N.  W.  268,  55  L.  R. 
A.  301;  Grand  Rapids  Lumber  Co. 
r.  Inland,  136  Mich.  121,  98  N.  W. 
9S0;  Restad  1'.  Engemoen,  65  Minn. 
148,  67  N.  W.  1146;  Gilman  t.  Hill, 
36  N.  H.  311;  Smart  r.  Batchelder, 
57  N.  H.  140;  Devane  v.  Fennell,  2 
Ired.  36;  Rosenthal  v.  Kahn,  19  Or. 
571,  24  Pae.  989;  Hamilton  v.  Gordon, 
22  Or.  577,  30  Pae.  495;  Nicholson 
r.  Taylor,  31  Pa.  St.  128,  72  Am. 
Dec.  728;  Miller  r.  Seaman,  176  Pa. 
St.  291.  35  Atl.  134:  Smith  v.  Evans, 
3fi  S.  C.  69,  15  S.  E.  344;  Gibbs  v. 
Benjamin,  45  Vt.  124 ;  Pacific,  etc., 
Co.  r.  Bravinder,  14  W.nsh.  315,  44 
Pae.  544;  Bank  of  Huntington  v. 
Napier,  41  W.  Va.  481,  23  S.  E.  800; 


Pike  V.  Vaughn,  39  Wis.  499;  Gallo 
way  P.  Week,  54  Wis.  604,  12  N.  W. 
10;  Robertson  v.  Strickland,  28  U.  C. 
Q.  B.  221;  O'Neil  v.  Mcllmoyle,  34 
U.  C.  Q.  B.  236;  Wilson  r.  Shaver, 
1  Ont.  L.  Rep.  107.  These  decisions 
recognize  that  the  rule  is  one  of  pre- 
sumption, but  in  some  cases  insuffi- 
cient effect  seems  to  be  given  to  cir- 
cumstances indicating  an  intention  to 
transfer  the  property  immediately. 
Thus  in  the  leading  case  of  Lingham 
V.  Eggleston,  27  Mich.  324,  Cooley, 
J.,  in  his  opinion  states  the  rule  as 
one  of  presumption,  and  notices  justly 
that  if  there  is  delivery  it  is  strong 
if  not  conclusive  evidence  of  inten- 
tion that  the  property  shall  vest  in 
the  buyer,  but  he  fails  to  consider 
the  effect  of  payment  of  the  price  or 
part  of  it  as  indicating  a  similar  in- 
tention. Though  about  a  quarter  of 
the  price  had,  in  fact,  been  paid  in 
that  case,  the  court  held  that  the 
trial  judge  should  have  given  an  abso- 
lute direction  to  the  jury  to  find  that 
the  property  was  sUIl  in  the  seller. 

"  In  the  following  cases  the  pre- 
sumption was  applied  although  the 
weighing  or  measuring  was  to  be  done 
by  the  buyer:  McFadden  v.  Hender- 
son, 128  Ala.  221,  29  So.  640;  Bal- 
lantyne  r.  Appleton,  82  'Me.  570,  20 
Atl.  235;  Pinkham  r.  Appleton,  82. 
Me.  574,  20  Atl.  237;  Ward  )'.  Shaw, 
7  Wend.  404;  Andrew  i\  Dieterich, 
14  Wend.  31.  See  also  Hoffman  r. 
Culver,  7  111.  App.  450;  Pittsburgh, 
etc.,  R.  R.  Co.  V.  Noel,  77  Ind.  110. 
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other  States,  however,  the  modern  English  modification  of  the 
rule  has  been  adopted  and  the  general  presumption  that  the 
property  passes  when  all  terms  of  the  bargain  are  fixed  is  ap- 
plicable although  the  buyer  is  subsequently  to  weigh  or  meas- 
ure the  goods  in  order  to  complete  the  calculation  of  the 
price.**  In  a  few  States  the  presumption  of  retention 
of  the  property  because  weighing  or  measuring  remains  to  be 
done  seems  practically  done  away  with.*''  Where  the  rule  exists 
that  the  property  presumably  does  not  pass  if  something  remainsi 
to  be  done  to  ascertain  the  price,  the  rule  is  everywhere  merely 
one  of  presumption  which  will  yield  to  evidence  showing  an 
intent  to  transfer  the  property  immediately.***  The  most  notice- 
able circumstance  tending  to  show  an  intent  to  transfer  the  owner- 
ship is  delivery  of  the  goods  to  the  buyer.  It  has  already  been 
observed*^  that  even  though  something  remains  to  be  done  to  put 


"Graff  t.  Fitch,  5S  111.  373,  11 
Am.  Rep.  85 ;  Hagins  v.  Combs,  102 
Ky.  165,  43  S  W.  222;'  Burke  v. 
Shannon.  19  Ky.  L.  Eep.  1170,  43 
S.  W.  223;  Gibson  v.  Ray,  28  Ky. 
L.  Rep.  813,  29  Ky.  L.  Eep.  813; 
Day  1'.  Gravel,  72  Minn.  159,  162, 
75  N.   W.  1. 

*'  Blackwood  v.  Cutting  Packing 
Co..  76  Cal.  212,  218,  18  Pac.  248, 
9  Am.  St.  Rep.  199;  Lassing  v. 
James,  107  Cal.  348,  40  Pac.  534; 
Farmers'  Phosphate  Co.  v.  Gill,  69 
Md.  537,  16  Atl.  214,  1  L.  R.  A.  767, 
9  Am.  St.  Rep.  443;  Crofoot  v.  Ben- 
nett, 2  N.  Y.  258;  Groat  c.  Gile,  51 
N.  Y.  431;  Sanger  !'.  Waterbury, 
116  X.  Y.  371,  22  N.  E.  404;  Bayne 
V.  Hard,  77  N.  Y.  App.  Div.  251; 
affd.,  without  opinion,  174  N.  Y.  534, 
66  N.  E.  1104;  Cleveland  v.  Wil- 
liams, 29  Tex.  204,  94  Am.  Dec.  274; 
Boaz  V.  Schneider,  69  Tex.  128,  6 
S.  W.  402;  Williams  V.  Blum  Land 
Co.  (Tex.  Civ.  App.),  55  S.  W.  374. 
Many  of  these  cases  suggest  that  the 
rule  deferring  the  time  of  the  trans- 
fer of  title  until  goods  are  weighed 
or    measured    is    applicable    only    to 


contracts  to  sell  goods  which  only 
become  specific  when  weighed  or 
measured.  But  in  fact  the  require- 
ment that  the  goods  must  be  speci- 
fied is  a  wholly  diiferent  rule.  Han- 
son V.  Meyer,  6  East,  614,  was  it- 
self a  case  where  the  goods  were 
specified  yet  title  was  held  not  to 
have  passed. 

"  See  cases  in  this  section  passim. 
Also  see  Thomas  v.  Thomas,  46  Ala. 
533,  41  So.  141;  Flask  v.  Tindall, 
39  Ark.  571;  Gans  v.  Holland,  37 
Ark.  483;  St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Cooperage  Co.,  81  Ark.  373, 
99  S.  W.  375;  Massey  v.  Dixon,  81 
Ark.  337,  99  S.  W.  383;  Jenkmson 
!!.  Monroe,  61  Mich.  454,  28  N.  W. 
663;  Edward  Hines  Lumber  Co.  v. 
Wells  Township,  142  Mich.  366,  105 
N.  W.  872;  Wheelock  i:  Stark- 
weather, 146  Mich.  53,  108  N.  W. 
1085;  Wadhams  v.  Balfour,  32  Or. 
313,  51  Pac.  642;  Buskirk  v.  Peck, 
57  W.  Va.  300,  50  S.  E.  432 ;  Fromme 
r.  O'Donnell,  124  Wis.  529,  102  N. 
W.  18. 

"  See  supra,  §  265. 
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the  goods  in  a  deliverable  condition,  actual  delivery  of  the  goods 
would  indicate,  in  the  absence  of  express  retention  of  ownership, 
an  intent  to  transfer  it  immediately.  This  is  still  more  clearly 
true  where  nothing  remains  to  he  done  but  weighing  or  measuring 
to  fix  the  price.**  It  will  be  noticed  that  where  delivery  j^  made 
to  the  buyer  if  anything  remains  to  be  done  tc  fix  the  price,  it 
will  generally  be  the  buyer  who  is  to  do  it,  so  that  under  the 
modern  English  rule  the  presumption  of  retention  of  ovmership 
would  be  inapplicable.  But  whether  there  be  a  presumption  in 
such  a  case  or  not,  delivery  is  strong  evidence  of  intention  to  trans- 
fer the  property  unless  by  the  terms  of  the  bargain  it  is  expressly 
retained.  Further,  as  was  observed  in  regard  to  the  presumption 
that  the  property  does  not  pass  where  something  is  to  be  done  by 
the  seller  to  put  the  goods  in  a  deliverable  state,  so  here,  it  may  be 
said  if  the  buyer  pays  the  price  or  a  large  portion  of  it,  it  is 
evidence  not  so  strong  as  delivery,  but  still  entitled  to  great 
weight  that  immediate  transfer  of  the  property  is  intended,''^ 
The  weight  to  be  given  such  evidence  will  be  diminished  if  the 
portion  of  the  price  paid  is  not  large.  It  is  to  be  observed  that 
though  payment  of  the  price  is  important  evidence  of  an  intention 
to  transfer  the  property  immediately,  nonpayment  of  the  price 
is  little  or  no  evidence  of  an  intention  to  retain  the  ownership. 
This  is  because  cases  where  the  buyer  pays  in  advance  and  trusts 
the   seller  to  perform  his  contract  later   are  unusual,  but  cases 

"Shealy   v.   Edwards,   7  3   Ala.    17.5,  8    Atl.    .570;      Haxall     v.    \Yilli3,     15 

40  Am.  Rep.  4:"!;  Francis  Co.  v.  Gray,  Gratt.   434;   Izett   r.   Stetson  &  Post 

104  Ala.  236,  15  So.  911,  53  Am.  St.  Co.,    22    Wash.    300,    60    Pac.    1128; 

Eep.   37;    Chamblee   v.   JIcKenzie,   31  Euskirk   v.  Peck,  57   W.  ^'a.  360,  50 

Ark.   15o;   King  i,.  Jarman,   35  Ark.  S.    E.    432.      If    possession   is   taken 

ino,   37   Am.   Pvep,    11;    Callaghan   c.  by    the    buyer    -without    the    seller's 

Myers,     89     111.    560;     Vehmeyer    ;•.  knowledge,    this    of    course    does  not 

Earl,  22  111.  App.  522;  Ballantyne  r.  strengthen    the    buyer's    title.      See 

Appleton,   82   ile.   570,  20   Atl.   235;  Parchcr    v.    Holmes,    68    X.    H.    166, 

Sumner  v.  Hamlet,  12  Pick.  76;   ila-  44  Atl,  101. 

comber  ?-.  Parker,  13  Pick.  175;  Col-  "Young   v.   Matthews,   L.   R.  2  C. 

well   !■.  Keystone  Iron  Co.,  36  Mich.  P.    127;   Shelton   r.   Franklin,  68  111. 

>51;     Cunningham    r.    Ashbrook,     20  333;    Penley   i.   Bessey,   87   Me.  530, 

Mo.   553;    Ober   r.   Carson's   E.-cr.,   62  33    Atl.    21;    Edward  Hines   Lumber 

Mo.  200;   Scott  r.  Wells,  6  W.  &  S.  Co.    v.    Wells    Township,    142   Mich. 

357:    Williams    v.    Adams,    3    Snecd,  366,     105    X.     W.     872;    Morgan   V. 

359;  Baldwin  v.  Doubleday,  59  Vt.  7,  Perkins,  1  Jones  L.  171. 
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vpliere  the  seller  transfers  tke  property  and  gives  the  buyer  credit 
for  the  price  are  so  common  that  it  is  not  a  safe  assumption  that 
such  a  transaction  was  not  intended.  Another  feature  of  ,a..bar- 
_ffain,_whiGh  may  show  an  intention  to  transfer  the  property  imme- 
"diately,  is  an  express"Teriii' of  the"  contract-giving  credit  to  the 
buyer.  ThiF  shows  Ihat  the  seller  doeT  h9t_iiitend_tq__  reserve 
eitEer  title  or  a  lien  as  security  until  the  price  is  paid.  There- 
fore thelmyer  is  entitled  Jto^  demand  immediate  delivery  and  this 
r^EF^is^  inconsistent  with  anj_dela;^_Jni  the  transfer  of"the'pfop- 
erty^°_^  Other  circumstances  as  various  as  the  terms'  of  barganil 
made  by  the  parties  may  show  an  intention  to  transfer  the  prop- 
erty though  the  price  is  not  yet  ascertained.^^  The  cases  under 
consideration,  it  must  he  borne  constantly  in  mind,  are  cases  of 
specific  goods.  Where  something  remains  to  be  done  in  order  to 
select  or  identify  the  goods,  an  entirely  different  question  is  pre- 
sented.^^ This  caution  is  needed,  for  not  infreq^iently  in  the 
cases  the  rule  in  regard  to  weighing  and  measuring  is  joined  to 
or  confused  with  the  rule  requiring  selection  or  identification. 
An  intermediate  case  may  also  be  noticed.     The  goods  may  be 


'"Allen  V.  Elmore,  121  Iowa,  241, 
96  X.  W.  769.  This  was  a  case  of 
an  auction  sale  of  hay  in  the  seller's 
barn.  It  was  agreed  that  the  hay 
might  be  allowed  to  remain  there 
until  the  barn  was  needed  for  stor- 
ing the  next  crop.  The  buyer  paid 
part  of  the  price  in  cash  and  was 
to  have  time  for  the  payment  of  the 
balance.  The  hay  was  destroj'cd  ac- 
cidentally by  lire  before  removal  or 
payment  of  the  rest  of  the  price. 
McClain,  J.,  in  his  opinion  evidently 
did  not  favor  the  rule  of  presump- 
tion under  consideration,  but  added 
that  '1  any  event  the  lower  court 
had  properly  found  an  intent  by  the 
parties  to  transfer  title  immediately. 

"  Thus  in  Boswell  v.  Green,  1 
Dutch  390,  the  fact  that  the  seller 
gave  the  buyer  a  written  order  on 
the  bailee,  who  had  possession  of 
the  property,  to  deliver  it,  was  held 
to  show  such  an  intent.     In  Edward 

24 


Hines  Lumber  Co.  v.  Wells  Township, 
142  Jlich.  366,  105  N.  W.  872;  Mor- 
row t,'.  Eeed,  30  Wis.  81 ;  Morrow  v. 
Campbell,  30  Wis.  90,  and  Pike  t;. 
Vaughn,  39  Wis.  499,  the  agreement 
contained  an  express  provision  that 
the  property  should  pass  to  logs  al- 
though they  were  still  to  be  scaled 
by  the  seller.  In  Rosenthal  v.  Kahn, 
19  Or.  571,  24  Pac.  989,  the  wood 
which  was  the  subject  of  the  bargain 
was  to  be  measured  by  a  third  per- 
son. It  was  held  that  title  did  not 
pass  until  so  measured,  although 
part  of  the  price  had  been  previously 
paid.  The  remainder  by  the  terms 
of  the  bargain  was  to  be  paid  when 
wood  had  been  measured. 

"  See  supra,  §  146  and  following; 
I  258;  also  Home  Insurance  Co.  v. 
Heck,  65  111.  Ill;  Herman  v.  White- 
carver's  Adm.,  89  Ky.  633,  13  S.  W. 
103. 


370  Teansfee  of  Peopekty  and  Title. 

identified,  but,  nevertheless,  subject  to  the  approval  of  the  buyer. 
The  fact  that  the  buyer  has  a  right  of  inspection  before  paying 
the  price  is  no  evidence  of  an  intent  not  to  transfer  the  property 
until  the  examination  is  had.^^  Where,  however,  inspection  in- 
volves more  than  such  examination  as  may  be  necessary  to  see 
if  the  goods  are  such  as  are  described  in  the  contract ;  for  instance, 
where  the  buyer  may  exercise  choice  or  judgment  in  taking  or 
rejecting  part  or  the  whole,  it  would  seem  as  if  there  were  quite 
as  much  reason  for  presuming  the  transfer  of  the  property  did 
not  take  place  until  after  inspection,  as  where  weighing  or  measur- 
ing is  necessary  to  fix  the  price.^ 

§  270.  Rule  3. —  Sale  or  return,  or  sale  on  approval. —  It  is  evi- 
dently possible  for  the  parties  to  agree  that  the  buyer  shall  tem- 
porarily take  the  goods  into  his  possession  to  see  whether  they  are 
satisfactory  to  him,  and  that  if  they  are  not  he  may  refuse  to 
become  o^vner.  It  is  clear  also  that  the  same  object  may  be  ob- 
tained by  an  agreement  that  the  property  shall  pass  to  the  buyer 
on  delivery,  but  that  he  may  return  the  goods  if  they  are  unsatis- 
factory. The  first  kind  of  bargain  is  called  in  the  Sales  Act 
a  sale  "  on  approval,"  or,  "  on  trial,"  or,  "  on  satisfaction."  The 
second  kind  is  called   a  bargain   "  on  sale,   or  return."     It  is 

"  Kuppenheimer      r.      Wertheimer,  or    '  on    sale    or    return '    or    other 

107    Mich.    77,    G4    N.    W.    !)5'2,    61  similar   terms,    the    property   therein 

Am.  St.  Eep.  317.    In  this  case  goods  passes  to  the  buyer:"  and  then  fol- 

were  shipped  in  accordance  with  the  lows   the    same   provision  as   in  rule 

buyer's    order    under    an    agreement  3   (2)    (a  and  b)   stated  supra,  §  263. 

that    the    buyers    were    to    have    the  Judge  Chalmers  comments  as  follows; 

privilege   of   examining  them  and   if  "  When  goods  are  sent  on  trial,  or  on 

found   like   the   samples   was   to   pay  approval,   or   on    sale   or   return,  the 

for  them.     It  was  held  that  the  prop-  clear  general  rule  is  that  the  property 

erty  passed  on  delivery  of  the  goods  remains  in  the  seller,  till  the  buyer 

to  the  carrier.     To  the  same  effect  is  adopts  the  transaction,  but  it  is  quite 

Haxall     r.     Willis,     15     Graft.     434.  competent  to  the  parties  to  agree  that 

Compare   Kein   v.   Tupper,   52   N.   Y.  the  property  shall  pass  to  the  buyer 

550.  on  delivery,  but  that,  if  he  does  not 

"Oilman    i\    Hill,    36   N.   H.    311;  approve  the  goods,  the  property  shall 

Outwater     v.     Dodge,     7     Cow.     85 ;  then  revest  in  the  seller.     To  use  the 

Devane   v.   Fennell,  2  Ired.   36;   Pike  language  of  the  continental  lawyers, 

1'.  Vaughn,  39   Wis.  499.  the  condition  on  which  the  goods  are 

"  Section  18,  rule  4  of  the  English  delivered  may  be  either  suspensive  or 

act    provides    "  When    goods    are    de-  resolutive."     Chalmers,  Sale  of  Goods 

livered   to   the   buyer   'on   approval'  Act    (5th  ed.)    48. 
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immaterial,  however,  what  language  the  parties  use;  their  inten- 
tion in  the  matter  must  be  sought.  The  English  Sale  of  Goods 
Act  does  not  distinguish  between  these  two  kinds  of  bargains, 
though  the  draughtsman  of  the  act  suggests  the  possibility  of  the 
transaction  being  carried  out  in  either  way.^"  In  view  of  this 
possibility,  it  seems  desirable  to  make  express  statement  of  the 
two  possibilities.  The  English  cases  leau  very  strongly  toward 
the  view  that  the  property  does  not  pass  until  the  buyer  is 
finally  bound.''®  On  principle,  however,  there  seems  no  reason 
to  suppose  why  parties  should  adopt  one  form  of  transaction 
rather  than  the  other;  both  are  common.  Such  is  the  doctrine 
of  the  American  cases.'^^    The  question  is  one  of  fact  in  every  case 


""Swain  v.  Shepherd,  1  M.  &  R. 
223;  Head  v.  Tattersall,  L.  R.  7  Ex. 
7;  Elphick  V.  Barnes,  5  C.  P.  D.  321; 
Kirkham  v.  Attenborough,  [1897]  1 
Q.  B.  201.  See  also  an  article  by 
Prof.  Richard  Brown  on  "  The  Con- 
tract of  Sale  or  Return"  in  17  Jurid- 
ical Review,  221.  In  Head  v. 
Tattersall,  it  seems  probable  that 
the  property  was  intended  to  pass  at 
once.  These  cases  warrant  the  con- 
clusion of  the  draughtsman  so  far  as 
the  English  law  is  concerned,  that  the 
general  rule  is  that  property  remains 
in  the  seller  until  the  buyer  adopts 
the  transaction.  It  should  be  noticed 
also  that  this  is  the  rule  of  the 
French  law.  Civil  Code,  Art.  1588, 
provides  that  a  sale  made  on  trial  is 
always  presumed  to  be  made  under  a 
condition  precedent.  The  French 
writers  agree,  however,  that  by  ex- 
press agreement  the  condition  may  be 
subsequent. 

"  See  the  following  cases  where  the 
court  either  holds  that  the  property 
would  not  pass  until  approval,  or 
comments  upon  the  possibility  of  such 
a  bargain.  Weiner  v.  Gill,  [1905] 
2  K.  B.  172;  Re  Froehlich  Rubber  Co., 
139  Fed.  Rep.  201;  O'Donnell  v.  Wing, 
121  Ga.  717,  49  S.  E.  720;  Allyn  v. 
Burns,   37   Ind.  App.   223,   76   N.  E. 


636 ;  Mowbray  v.  Cady,  40  Iowa,  604 ; 
Hunt  V.  Wyman,  lOO  Mass.  198; 
Wartman  v.  Breed,  117  Mass.  18; 
State  v.  Betz,  207  Mo.  589,  106  S. 
W.  64;  Glasscock  v.  Hazell,  lOD  N. 
C.  145,  13  S.  E.  789;  Dando  v. 
Foulds,  105  Pa.  St.  74;  Hall  &  Brown 
Mach.  Co.  V.  Brown,  82  Tex.  469,  17 
S.  W.  715;  James  Smith  Mach. 
Co.  V.  Holden,  73  Vt.  396,  51 
Atl.  2;  Fairfield  i;.  Madison  Mfg.  Co., 
38  Wis.  346.  And  see  the  English  de- 
cisions cited  in  the  preceding  note. 
In  the  following  cases  the  court  either 
held  the  sale  subject  to  a  condition 
subsequent  or  commented  upon  the 
possibility  of  such  a  bargain:  Allen 
V.  Maury,  66  Ala.  10;  Robinson  v. 
Fairbanks,  81  Ala.  132,  1  So.  552; 
Foley  V.  Felrath,  98  Ala.  176,  13  So. 
485,  39  Am.  St.  Rep.  39 ;  Wells  v.  Mc- 
Nerney,  74  Conn.  675 ;  House  v.  Beak, 
141  111.  290,  30  N.  E.  1065,  33  Am. 
St.  Rep.  307;  Johnson  v.  M'Lane,  7 
Blackf.  (Ind.)  501,  43  Am.  Dec.  102; 
Wind  V.  Iler,  93  Iowa,  316,  61  N.  W. 
1001,  27  L.  R.  A.  219;  Jameson  v. 
Gregory's  Exr.,  4  Mete.  (Ky.)  363; 
Walker  v.  Blake,  37  Me.  373;  Hunt 
V.  Wyman,  100  Mass.  198;  McKinney 
V.  Bradlee,  117  Mass.  321;  State  v. 
Betz,  207  Mo.  589,  106  S.  W.  64; 
Strauss  Saddlery  Co.  v.  Kingman,  42 
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■wiether  the  parties  intended  to  make  approval  a  condition,  witt- 
out  which  the  property  should  not  pass,  or  whether  their  intent 
was  that  the  property  should  pass  at  once  with  the  right  to  return 
the  goods.  Sometimes  it  is  expressly  provided  that  the  seller 
shall  retain  title. ^^  Sometimes  the  contract  may  be  put  in  the 
form  of  a  bailment  or  lease,  thus  indicating  clearly  that  the  seller 
is  to  retain  title  until  the  buyer's  option  is  exercised.^''  Fre- 
quently, however,  no  such  definite  indication  is  made.  The  use  of 
the  word  "  return  "  itself  ordinarily  imijlies  a  previous  transfer  of 
the  property.®"  Whereas  if  it  is  agTeed  that  goods  shall  be  delivered 
on  trial,  or  on  approval,  the  language  indicates  that  the  buyer's 
approval  is  a  condition  precedent  to  the  transfer  of  the  property. 
But  all  the  circumstances  of  the  case  must  be  considered. 

f,  271.  Rule  3  —  Continued. —  How  title  is  avoided  when  the  prop- 
erty has  passed. —  Frequently  the  bargain  of  the  parties  will  fix 
the  time  within  which  the  seller  must  return  the  goods."''  If  the 
buyer  fails  to  exercise  the  right  thus  given  him,  his  title  cannot 
thereafter  be  avoided. ^^  If  the  contract  does  nut  fix  a  time,  the 
law  in  this  case,  as  in  others,  adopts  the  rule  of  the  time  that  is 
reasonable,  under  the  circumstances.  If  the  buyer  retains  the 
goods  beyond  such  reasonable  time,  his  title  cannot  thereafter  be 

JIo.  App,  208;   People   r.  Cannon,  139  to   resell.     The    court   said    (p.    181), 

X.  Y.   :',2.  34  N.  ]'].   750,  36   Am.  St.  the  case  "was  clearly  one  of  a  sale 

Pisp.  COS;  Omalia  Xut.  Bank  v.  Ivraus,  with   right  to  rescind  and  return." 
G2  Neb.  77,  86  N.  W.  906.  "Head  v.  Tattersall,  L.  R,  7  Ex.  7 ; 

"'  Bryee  v.  Ehrmann,  42  Sc.  L.  Rep.  Dewey  r.   Erie   Borough,    14   Pa.   St. 

23;    AVeiner  v.   Gill,    [1905]    2  K.   B.  211,     53    Am.    Dec.    533;     Butler    v. 

172:  :\rowbray  r.  Carly,  40  Iowa,  604;  School    District,     149     Pa.    St.    351; 

Wright  V.  Barnard,   SO  Iowa,   166,  56  Schlesinger     i.     Stratton,     9     R.     I. 

N.   W.   424;    Crocker  v.    GuUifer,   44  578.     See  also  Columbia  Rolling  Mill 

Me.  491,  69  Am.  Dec.  118.  Co.  r.  Beckett  Foundry  Co.,  55  N.  J. 

"•Goss     Printing     Press      Co.      v.  L.  391,  26  Atl.  888. 
Jordan,  171  Pa.  St.  474,  32  Atl.  1031;  •=  Head   r.   Tattersall,  L.   R.   7  Ex. 

SUIes   r,  Seaton,  200  Pa.  St.  114,  49  7,   10:    Stevens  r.  Hertzler,   109  Ala. 

Atl.  774.  423,    19    So.    838.      See    also    Prairie 

•°  See  Frye  v.  Burdick,  67  Me.  408,  Parmer  Co.  v.  Taylor,  69  III.  440,  18 

and  cases  cited.     So  in  Foley  v.  Fel-  Am.   Rep.   621 ;    Snody   v.    Sliier,    88 

rath,    98    Ala.    176,   39    Am.   St.   Rep.  Mich.    304,   50   X.   W.    252;    Colles   r. 

39,  the  contract  provided  that  a  note  Swensberg,   90  Mich.   223,  51   N.  W. 

ot  the  buyer  for  half  the  price  might  275;    Osborne    v.    Baker,    103    Mich, 

be    paid    by    returning    such    of    the  247,  61  N.  W.  509. 
goods  as  the  buyer  had  been  unable 
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avoided.'"^  Of  course  the  buyer  may  waive,  before  the  period  fi:sed 
by  the  contract  or  a  reasonable  time  has  expired,  any  right  to 
return  the  goods,  substituting  thereby  an  absolute  sale  for  one 
subject  to  a  condition  subsequent.  And  if  the  buyer  makes  per- 
formance of  the  condition  impossible,  as  by  reselling  the  goods, 
the  same  consequences  follow."*  So  where  the  property  is  injured 
the  buyer  cannot  perform  the  condition  subsequent  effectually. ''^ 
This  rule  would  seem  applicable  even  though  the  injury  was 
wholly  due  to  accident,  for  in  such  a  case  the  buyer  is  unable  to 
fulfil  the  condition  according  to  its  real  meaning  and  there  is  no 
reason  why  the  seller,  who  is  also  free  from  fault,  should  be 
obliged  to  accept  anything  less  than  full  performance  of  the  con- 
dition.^*' When  a  proper  tender  of  the  goods  is  made  the  seller 
cannot  prevent  the  revesting  of  ownership  in  him  by  refusing  to 


•"  Buckstaff  V.  Ruasell,  79  Fed.  Eep. 
611,  49  U.  S.  App.  253,  25  C.  C.  A. 
129  (in  this  case  machines  were  re- 
tained three  and  a  half  years)  ; 
House  V.  Beak,  141  111.  290,  30  N.  E. 
1065,  33  Am.  St.  Rep.  307  (in  this 
case  goods  were  sold  to  a  retail  mer- 
chant subject  to  a  right  to  return 
such  goods  as  he  was  unable  to  sell. 
Failure  to  return  the  goods  for  three 
years  was  held  to  make  absolute  the 
buyer's  liability  to  pay  the  price)  ; 
Greacen  v.  Poehlman,  191  N.  Y.  493, 
84  N.  E.  390  (in  this  case  boots  were 
retained  six  months,  but  the  defects 
were  latent  and  when  the  buyer  first 
complained  the  seller  aslced  him  to 
give  the  boots  further  trial.  Tlie 
question  whether  the  delay  was  un- 
reasonable was  held  properly  left  to 
the  jury). 

"Windsor  v.  Cruise,  79  Ga.  635, 
7  S.  E.  141;  Re  Ward's  Estate,  57 
Minn.  377,  59  N.  W.  311.  See  also 
Kirkham  v.  Attenborough,  [1897]  1 
Q.  B.  201;  Brown  v.  Marr,  7  E.  427; 
Bryce  v.  Ehrmann,  42  Sc.  L.  Rep.  23. 
Compare  Weiner  v.  Gill,  [1905]  2  K. 
B.  172. 

"Ray  V.  Thompson,  12  Cush.  281, 


59  Am.  Rep.  187.  In  this  case  a 
horse  was  so  abused  by  the  buyer  as 
to  be  substantially  injured.  It  was 
held  the  seller  was  not  bound  to  re- 
ceive him  again.  So  in  Moss  v. 
Sweet,  16  Q.  B.  403,  495,  the  court 
said  obiter  that  in  case  of  a  sale  or 
return,  the  risk  was  on  the  buyer. 
But  in  Elphick  v.  Barnes,  5  C.  P.  D. 
321,  the  court  in  part  explained  this 
away  by  suggesting  that  the  doctrine 
only  applied  where  the  loss  was  due 
to  the  fault  of  the  buyer. 

"  Foley  V.  Pelrath,  98  Ala.  176,  13 
So.  485,  39  Am.  St.  Eep.  39.  See  also 
Scroggin  v.  Wood,  87  Iowa,  497,  54 
N.  W.  437.  In  Head  v.  Tattersall, 
L.  E.  7  Ex.  7,  the  seller  was  held 
bound  to  receive  back  a  horse  injured 
by  accident  while  in  the  seller's  pos- 
session within  the  time  allowed  the 
buyer  for  returning  it.  It  seems 
probable  also  that  in  case  the  prop- 
erty was  intended  to  pass  at  once,  but 
the  court  treated  the  case  as  if  it 
were  subject  to  the  same  rule  as  a 
sale  on  approval.  The  decision  can 
hardly  be  supported.  See  also  Chap- 
man V.  Withers,  20  Q.  B.  D.  824. 


3Yi  Transfer  of  Property  and  Title. 

accept  it.  Irrespective  of  his  acceptance,  by  the  terms  of  the 
original  bargain,  the  property  vests  upon  tender.*^  The  remedy 
of  the  buyer  in  a  sale  with  the  right  to  return  has  a  close  logical 
connection  with  that  of  a  buyer  in  a  sale  accompanied  by  a 
false  warranty,  in  jurisdictions  where  the  buyer  is  allowed  to 
rescind  a  sale  for  breach  of  the  warranty.  The  phrase  "  sell 
or  return "  is,  however,  ordinarily  used  in  cases  where  the 
buyer  has  a  right  to  return  for  dissatisfaction  with 
the  goods  even  though  no  promise  made  by  the  seller  in 
regard  to  them  has  been  broken.  This  usage,  however,  is  not 
universal.  Sometimes  the  right  to  return  depends  on  a  contin- 
gency within  the  control  of  neither  party,  as  where  goods  are  sold 
to  a  retail  dealer  with  a  right  to  return  such  as  are  unsold  after 
a  specified  i^eriod.'^*  So  far  as  concerns  the  transfer  of  the  prop- 
erty and  the  effect  of  it,  the  cases  are  identical.  The  subject  of 
the  buyer's  remedies  for  breach  of  warranty  is  dealt  with  here- 
after.8* 

§  272.  Rule  3  —  Contiiiiied. —  When  the  property  vests  in  sale  on 
approval. —  The  property  passes  to  the  buyer  in  a  sale  on  ap- 
proval if  by  words  or  otherwise  he  expresses  approval  or  consent 
to  receive  title  within  the  time  allowed  by  the  contract  for  the 
exercise  of  the  option ;  and,  as  in  the  case  previously  considered, 
if  the  contract  does  not  fix  a  time  within  a  reasonable  time.™ 
Frequently  in  bargains  of  this  sort,  the  contract  does  not  fix  a 
time  for  the  approval  to  be  signified  but  states  only  the  period 
of  trial  to  be  allowed.  According  to  the  better  view  this  cannot 
be  construed  as  requiring  the  buyer  to  signify  his  approval  or 
acceptance  within  the  time  allowed  him  for  trial.  He  may  use 
the  full  period  for  trial,  and  exercise  his  option  with  reasonable 

"'  Gay  V.  Dare,  103  Cal.  454,  37  Pac.  In  this  case  on  refusal  of  the  seller 

466;   Laubach  v.  Laubach,  73  Pa.  St.  to  receive  the  goods  back,  the  buyer 

387.  See  also  Thorndike  v.  Locke,  98  rented  them  to  the  seller. 

Mass.    340.      If,   howerer,    the   buyer  "House  v.   Beak,    141   111.   290,   30 

assents  to  the  refusal  of  the  seller  to  N.  E.  1065,  33  Am.  St.  Rep.  307. 

receive    the    goods    back,    either    ex-  °°  Infra,  §  603  et  seq. 

pressly  or  by  assuming  the  dominion  "  Washington        r.       Johnson,       7 

of  an  owner  over  the  goods,  the  prop-  Humph.  468;  Cook  p.  Gross,  60  N.  Y. 

erty  vests   irrevocably   in  the  buyer.  App.  Div.  446,  69  N.  Y.  Suppl.  924; 

Stevens  v.  Cunningham,  3  Allen,  491.  Hickman  v.  Schimp,  109  Pa.  St.  16. 
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pi'omptitude  thereafter."  The  case  is  to  be  contrasted  with  that 
of  a  sale  with  a  right  of  return.  In  the  latter  case  a  named 
period  will  be  the  extreme  limit  for  the  return.     In  a  sale  on 


'^  The  law  on  this  point  was  care- 
fully considered  and  stated  in  Spring- 
fleld  Engine  Stop  Co.  v.  Sharp,  184 
Mass.  266,  68  N.  E.  224.  This  was  an 
action  for  the  price  of  an  engine  stop 
which  had  been  placed  by  the  plaintiff 
on  the  defendant's  engine  on  thirty 
days'  trial,  to  be  removed  by  the 
plaintiff  if  the  defendant  did  not  like 
it.  The  period  of  trial  expired  on  Fri- 
day, June  30th.  The  next  day  the  de- 
fendant used  tlie  stop  and  on  Monday 
also  used  it,  but  on  that  day  he  noti- 
fied the  plaintiff  to  remove  it.  A  ver- 
dict for  the  defendant  was  ordered  by 
the  trial  judge.  In  sustaining  excep- 
tions to  this  rule,  Loring,  J.,  said: 
"  The  plaintiff's  first  contention  is  that 
failure  to  give  notice  until  July  3d, 
and  the  use  of  the  stop  on  Saturday, 
July  1st,  and  Monday,  July  3d,  is 
conclusive  of  the  defendants'  liability; 
and  in  support  of  that  contention  it 
relies  on  Prairie  Farmer  Co.  ■;;.  Tay- 
lor, 69  111.  440,  18  Am.  Eep.  621. 
That  also  was  a  case  where  a  thirty 
days'  trial  was  made  of  a  machine; 
but  in  that  case  the  machine  was  used 
for  nearly  a  year  without  notice  of 
an  election,  and  what  is  said  there 
must  be  taken  to  have  had  reference 
to  the  facts  then  before  the  court. 
The  true  rule  is  laid  down  in  the 
other  cases  cited  by  the  plaintiff,  and 
it  ia  this:  The  party  to  the  contract 
who  is  to  make  the  trial  has  the 
full  period  p  greed  upon  for  the  trial, 
and  in  the  absence  of  any  stipulation 
on  the  point  he  has  a  reasonable  time 
after  the  expiration  of  it  to  signify 
his  election.  See  Elphick  v.  Barnes, 
5  C.  P.  D.  321 ;  Spickler  v.  Marsh,  36 
Md.  222;  Kahn  v.  Klabunde,  50  Wis. 
S!35;  Waters  Heater  Co.  v.  Mansfield, 
48  Vt.  378.     The  plaintiff's  next  con- 


<teution  is  that  it  had  a  right  to  go 
to  the  jury  on  the  use  made  on  Satur- 
day and  on  Monday  as  evidence  of  the 
defendants'  election  to  take  the  stop. 
The  retention  of  the  stop  after  Fri- 
day, June  30th,  apart  from  the  use 
of  it,  had  no  significance.  This  was 
not  the  case  of  a  sale  or  return;  by 
the  terms  of  the  agreement  the  plain- 
tiff was  to  disconnect  the  stop  from 
the  engine  and  take  it  away  if  the 
defendants  were  not  satisfied  with  it. 
But  the  use  of  the  stop  after  the  ex- 
piration of  the  period  of  trial  agreed 
upon,  unexplained,  would  be  evidence 
of  an  election,  as  is  the  failure  to 
return  a  machine  taken  under  a  sale 
or  return  agreement.  See  Kahn  v. 
Klabunde,  50  Wis.  235;  Spickler  v. 
Marsh,  36  Md.  222;  Waters  Heater 
Co.  V.  Mansfield,  48  Vt.  378.  The 
English  cases  are  collected  in  Benja- 
min, Sales,  593  et  seq.  In  the  case 
at  bar  the  use  of  the  stop  on  Monday 
could  not  be  taken  to  be  evidence  of 
an  election,  for  on  Monday  morning 
the  defendants  wrote  to  the  plaintiff 
that  they  elected  to  take  the  other 
stop,  and  the  letter  was  posted  be- 
tween 2  and  3  o'clock  on  that  day. 
This  letter  deprives  the  use  made  of 
the  machine  on  Monday  of  all  force 
as  evidence  of  an  election,  aiS  was  said 
in  Hunt  ■;;.  Wyman,  100  Mass.  198, 
200,  in  a  similar  case.  See  also  El- 
phick r.  Barnes,  5  C.  P.  D.  321.  There 
is  nothing  on  the  record  showing 
why  the  defendants  used  the  stop  on 
Saturday.  If,  for  example,  the  use 
on  Saturday  came  from  inadvertence 
or  because  the  defendants  thought 
that  the  extension  did  not  expire 
until  the  end  of  that  day,  the  use  on 
that  day  would  be  deprived  of  all 
force  as  evidence  of  an  election,  as  we 
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approval,  if  the  buyer  fails  to  signify  disapproval  within  a  proper 
time,  it  has  been  said  that  this  is  not  necessarily  acceptance, 
though  it  may  be  evidence  of  it.''  Logically  it  is  true  that 
retention  of  the  goods  may  be  caused  by  something  other  than 
assent  to  become  owner  of  them,  but  it  seems  that  the  seller  is 
justified  in  assuming  that  such  retention  means  assent.  If  this 
is  true  the  fact  that  the  buyer  does  not  mean  to  indicate  assent 
is  immaterial.  It  seems  desirable  also,  from  a  business  stand- 
point, to  compel  the  buyer  to  take  the  goods  if  he  retains  them 
beyond  the  permitted  period.  The  Sales  Act,  therefore,  makes 
an  absolute  rule.^^  This  rule  is  justified  moreover  by  the  weight 
of  judicial  authority.''*  Unless  the  contract  provides  otherwise, 
it  will  devolve  upon  the  buyer  to  give  notice  that  he  does  not 


have  held  to  be  the  ease  of  the  use  on 
Monday.  And  there  may  have  been 
other  explanations  of  that  use  which 
would  result  in  the  same  conclusion. 
But  no  explanation  was  given  at  the 
trial  as  to  the  use  made  of  the 
machine  on  Saturday,  and  on  this 
state  of  the  evidence  the  plaintiif 
had  a  right  to  go  to  the  jury  on  the 
question  whether  the  use  of  the  stop 
on  Saturday  showed  an  election  to 
take  the  stop  and  that  the  defendants 
afterward  changed  their  minds  and 
wrote  the  letter  declining  it  on  Mon- 
day." Fee  also  Allyn  v.  Burns,  37 
Ind.  App.  223,  76  N.  E.  636.  Com- 
pare Fiss,  etc.,  Horse  Co.  v.  Kiernan, 
108  N.  Y.  Snppl.  1105. 

"Hunt  r.  Wyman,  100  Mass.  198, 
200.  "A  mere  failure  to  return  the 
horse  within  the  time  agreed  may  be 
a  breach  of  contract,  upon  which  the 
plaintiff  is  entitled  to  an  appropriate 
remedy;  but  has  no  such  legal  effect 
a.s  to  convert  the  bailment  into  a  sale. 
It  might  he  evidence  of  a  determina- 
tion, by  the  defendant,  of  his  option 
to  purchase.  But  it  would  be  only 
evidence.  In  this  case,  the  accident 
to  the  horse,  before  an  opportunity 
■was  had  for  trial  in  order  to  deter- 


mine the  option,  deprives  it  of  all 
forces,  even  as  evidence."  Wartman 
!'.  Breed,  117  Mass.  18.  See  also 
extract  quoted  from  Springfield 
Engine  Stop  Co.  r.  Sharp,  184  Mass. 
266,  68  X.  E.  224.  supra.  Also  Kahn  v. 
Klabunde,  50  Wis.  235,  6  X.  W.  8SS. 

"Rule  3  (2)  (b)  that  such  re-' 
tention  is  the  equivalent  of  approval; 
copied  from  the  English  Sale  of 
Goods  Act,  §  18,  rule  4  (b). 

"Moss  V.  Sweet,  16  Q.  B.  D.  493; 
Re  Downing  Paper  Co.,  147  Fed.  Rep. 
8.S8;  ]Mowhray  r.  Cady,  40  Iowa, 
604,  606;  Turner  v.  Machine  Co.,  97 
Mich.  166,  56  X.  W.  356;  Columbia 
Rolling  Mill  Co.  v.  Beckett  Foundry 
Co.,  5.5  X.  J.  L.  391,  26  Ath  883; 
Butler  r.  School  District,  149  Pa. 
St.  351;  Washington  t'.  Johnson,  7 
Humph.  468.  See  also  Hickman  v. 
Schimp,  109  Pa.  St.  16;  Keeler  v. 
Jacobs,  87  Wis.  545,  58  ^T.  w.  1107. 
Retention  after  an  inconclusive  ex- 
pression of  disapproval  for  the  re- 
mainder of  the  period  originally  given 
for  trial  will  not,  however,  operate 
as  an  acceptance  of  the  property. 
Ellis  V.  Mortimer,  1  B.  &  P.  N.  R. 
257. 
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accept  tlie  goods  either  by  returning  them  or  otherwise. ^^  But 
it  is  possible  for  the  parties  to  malje  such  agreement  in  regard  to 
the  matter  as  they  may  see  fit.  They  may  provide  that  the  seller 
must  ascertain  whether  the  buyer  is  satisfied. '''*  The  same  kind 
of  arrangement  would  be  possible  in  case  of  a  sale  or  return.  They 
may  also  provide  either  that  the  buyer  must  be  at  the  expense 
of  returning  the  goods,  or  that  the  seller  has  the  burden,  on  being 
notified  that  the  goods  are  not  approved  of,  of  removing  them. 
As  to  the  presumptions  governing  the  obligations  of  the  parties 
to  bear  the  burden  of  delivering  or  returning  goods."  If  the 
duty  rests  upon  the  buyer  to  give  notice,  and  the  seller  is  absent 
or  cannot  be  found,  the  buyer  must  use  such  diligence  as  the  cir- 
cumstances of  the  case  admit.'^^ 

§  273.  Varying  consequences  of  sale  or  return  and  sale  on  ap- 
proval.—  The  differences  in  the  rights  of  the  parties  in  the  two 
kinds  of  agreement  under  consideration  are  briefly  the  differences 
which  always  exist  between  the  rights  of  those  having  the  property 
and  of  those  having  merely  a  contract  for  the  property.  If  the 
property  has  passed,  the  risk  of  accidental  loss  or  damage  rests 
upon  the  buyer. ^^  If  the  property  has  not  passed,  the  risk  still 
remains  with  the  seller.*"    Again,  if  the  property  has  passed  to  the 

"Dewey   v.   Erie   Borough,   14   Pa.  lege  of  exchange  at  any  time,  and  it 

St.  211,  53  Am.  Dec.  533.  was   held   that  where   the   buyer   re- 

"Smalley  f.  Hendrickson,  29  N.  J.  turned   them   in   the   exercise   of   his 

L.  371;  Gibson  v.  Vail,  53  Vt.  476.  privilege  and  they  were  destroyed  by 

"See  Colles  v.  Swensberg,  90  Mich.  fire  in  transit,   the  loss  was  his,  as 

223,  51  N.  W.  275;  also  infra,  §§  446,  the  property  had  not  yet  revested  in 

496,  497.  the   seller.     Compare   with   this  case 

"Dewey   v.   Erie   Borough,    14   Pa.  Lyons    v.    Stills,    97    Tenn.    514,    37 

St.  211,  53  Am.  Dec.  533.  S.  W.  280,  where  the  court  held  the 

"Foley  V.  Felrath,  98  Ala.  176,  death  of  a  pony  which  was  the  sub- 
13  So.  485,  39  Am.  St.  Rep.  39;  ject-matter  of  the  bargain  did  not 
Strauss  Saddlery  Co.  v.  Kingman,  42  prevent  the  buyer  from  exercising 
Mo.  App.  208;  Chase  v.  Union  Stone  a  right  provided  for  therein  of  re- 
Co.,  63  How.  Pr.  336;  Carter  v.  scinding  in  case  of  dissatisfaction. 
Wallace,  32  Hun,  384.  See  also  '"Elphick  v.  Barnes,  5  C.  P.  D. 
Plunger  Elevator  Co.  v.  Day,  184  321;  Quaker  Mfg.  Co.  v.  Tucker, 
Mass.  130,  68  N.  E.  16.  Contra,  Levett  &  Loeb  Co.,  134  111.  App.  547 ; ' 
Head  v.  Tattersall,  L.  R.  7  Ex.  7.  AUyn  v.  Burns,  37  Ind.  App.  223, 
In  Chase  r.  Union  Stone  Co.,  goods  76  N.  E.  636;  Hunt  v.  Wyman,  100 
had  been   purchased  with  the   privi-  Mass.   198. 
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buyer,  his  creditors  may  seize  the  goods.*^  Obviously  they  caunot 
do  so  unless  the  property  has  passed.®^  Conversely  if  the  property 
has  passed  the  seller's  creditors  can  make  no  valid  seizure  of  it.^ 
If  the  property  has  passed  the  buyer  may  transfer  his  title  to  a 
subpurchaser  and  give  him  an  absolute  title.**  This  also  is  pos- 
sible, though  the  sale  was  on  approval,  unless  the  seller  reserved 
title  imtil  the  price  should  be  paid,  or  unless  there  were  some 
condition  in  the  bargain  other  than  the  mere  approval  of  the 
buyer.  For  if  the  only  condition  is  the  buyer's  approval,  he 
may  approve  at  any  moment  and  his  resale  of  the  goods  would 
operate  as  such  approval.*''     If  the   property  has  passed  to  the 


"  Hotchkias  r.  Higgins,  52  Conn. 
205,  52  Am.  Rep.  582;  Martin  v. 
Adams,    104   Mass.   262. 

"Mowbray   v.  Cady,  40  Iowa,  604 
Donnelly  r.  Mitchell,   119  Iowa  432 
Dando    v.    Foulds,    105    Pa.    St.    74 
Hall  &  Brown  Machine  Co.  r.  Brown, 
82  Tex.  469,  17  S.  W.  715.     But  see 
Cook    r.   Gross,   60   N.   Y.   App.   Div. 
446,  as  to  circumstances  under  which 
the  seller  may  be  debarred  from  as- 
serting his  title  against  creditors  of 
the  buyer. 

"  Wells  V.  McNerney,  74  Conn.  675. 

"Dearborn  v.  Turner,  16  Me.  17, 
33  Am.  Dec.  630;  McKinney  r.  Brad- 
lee,  117  Mass.  321. 

"O'Donnell  v.  Wing,  121  Ga.  717, 
49  S.  E.  720;  Kirkliam  c.  Atten- 
borough,  [1897]  1  Q.  B.  201;  Bryce 
V.  Ehrmann,  42  Sc.  L.  R.  23  (in 
these  cases  a  purchase  or  pledge  from 
the  buyer  on  approval  was  sustained. 
Where,  however,  title  is  expressly  re- 
served until  payment  in  ix,  jurisdic- 
tion where  conditional  sales  are  valid, 
a  subpurchaser  will  not  get  a  good 
title)  ;  Weiner  r.  Gill,  [1905]  2 
K.  B.  172  (in  this  case  the  plain- 
tiff, a  manufacturing  jeweler,  de- 
livered jewelry  to  a  retail  dealer 
on  the  terms  of  a  memorandum 
headed    as    follows :       "  On    approba- 


tion. On  sale  for  cash  only  pr  re- 
turn. From  Samuel  Weiner,  Diamond 
Mounter  and  Manufacturing  Jeweler. 
Goods  had  on  approbation  or  on  sale 
or  return  remain  the  property  of 
Samuel  Weiner  until  such  goods  are 
settled  for  or  charged.  The  con- 
signees are  responsible  for  these 
goods  until  they  are  returned  to 
my  possession."  The  purchaser,  being 
informed  by  one  Longman  that  he 
had  a.  customer  who  might  buy  the 
goods,  delivered  them  to  Longman  on 
the  latter  agreeing  to  pay  cash  or 
return  them  in  a  few  days.  Long- 
man had  no  customer,  and  fraudu- 
lently pledged  the  goods  with  the 
defendant,  a  pawnbroker.  The  plain- 
tiff was  held  entitled  to  recover  the 
goods  on  the  ground  that  the  plain- 
tiff had  expressly  reserved  title.  For 
this  reason  it  was  said  the  goods 
were  not  delivered  "  on  approval " 
or  on  sale  or  return,  or  other  simi- 
lar terms "  within  the  meaning  of 
the  Sale  of  Goods  Act,  and  even  if 
they  -nere,  the  pledging  by  Longman 
did  not  amount  to  an  act  by  the 
original  purchaser  "  adopting  the 
transaction."  This  decision  affords 
a  rule  of  construction  for  the  Ameri- 
can Sales  Act  also,  as  the  words  of 
that  act  are  copied  from  the  English 
statute.     The  decision  is  criticised  by 
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buyer,  the  seller  loses  all  security  upon  the  goods.  Thereafter 
his  only  claim  is  that  given  him  by  his  contract  at  the  time.^® 
If  the  property  has  not  passed  the  seller  may  reclaim  the  goods 
if  the  buyer  repudiates  his  obligation  on  the  contract  or  becomes 
incapacitated  as,  by  insolvency,  from  fulfilling  it.^'^ 

§  274.  Rule  4  (1). —  Subsequent  appropriation. —  This  rule  is 
copied  from  the  fifth  rule  in  the  corresponding  section*^  of  the 
English  act.*^  The  rule  relates  only  to  unascertained  or  future 
goods  and,  therefore,  has  no  application  to  subsequent  transfers 
of  existing  property  o-wned  by  the  seller  at  the  time  of  the  con- 
tract. Such  a  case,  unless  covered  by  the  first  two  rules  of  the 
section  under  consideration,  would  depend  upon  the  broader  prin- 
ciple of  the  previous  section;  the  intention  of  the  parties  would 
have  to  be  sought.  Objection  is  commonly  taken,  in  the  text-books 
on  sales,  to  the  use  of  the  word  "  appropriation,"  because  it  is  said 
appropriation  may  mean  either  that  the  seller  would  break  his 
contract  if  he  delivered  other  goods  than  those  in  question,  though 
the  title  still  remains  in  him,  or  it  may  mean  that  the  property 
has  actually  passed  to  the  buyer.""^    InrTact,^however,  the  latter 

Prof.  Richard  Brown  in  17  Juridical  use    the    machine    he    had   expressed 

Review,   221,  on  the   ground  that  by  dissatisfaction.      While    affairs    were 

section   25    (2)    of  the  English   Sale  in    this    condition    he    became    banlc- 

of  Goods  Act  the  buyer  in  possession  rupt.     It  was  held  the  machine  did 

had   power   to   transfer   a   title   irre-  not    pass    as    part    of    the    bankrupt 

spective  of  the  terms  of  the  bargain  estate.      See    also   James   Smith   Ma- 

between  buyer  and   seller.     There  is  chine  Co.  v.  Holden,  73  Vt.   396,  51 

force  In  the  contention,  but  as  section  Atl.  2. 

25   (2)   was  not  copied  in  the  Ameri-  "Section  18. 

can  act,  the  question   is   immaterial  "  The  only  change  consists  in  the 

here ) .  substitution  in  the  first   line  of  the 

"Dearborn  v.  Turner,  16  Me.  17,  33  rule    in    the    American    act    of    the 

Am.  Dec.  630;    Bushnell  v.  Bicknell,  words   "contract  to  sell"  instead  of 

17  Me.  344,  35  Am.  Dec.  262;  Crane  the  words  "contract  for  the  sale  of," 

V.  Pearson,  49  Me.  97;  McKinney  v.  in  order   to   conform   to   the   general 

Bradlee,  117  Mass.  321.  practice  throughout  the  act. 

"Re  George  M.  Hill  Co.,  123  Fed.  '» This  criticism  was  made  by 
Rep.  866.  By  the  terms  of  the  con-  Parke,  B.,  in  Wait  v.  Baker,  2  Ex.  1, 
tract  in  this  case  the  buyer  need  not  and  at  the  time  the  observation  was 
take  the  machine  which  was  the  sub-  made  the  criticism  doubtless  had 
ject  of  the,  bargain  unless  he  was  force;  sixty  years'  subsequent  use  of 
satisfied.  Thougli  his  grounds  for  the  word  in  one  of  the  meanings  re- 
dissatisfaction  were  probably  unrea-  ferred  to  has  dispelled  the  ambiguity, 
sonable   and  though  he  continued  to 
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meaning  is  that  which  the  word  has  had  definitely  affixed  to  it, 
and  the  word  naturally  expresses  this  meaning.  Specification  is 
the  proper  word  to  indicate  merely  that  definite  goods  have  either 
by  the  contract  or  subsequently  been  fixed  upon  as  the  subject- 
matter  of  the  sale."''  The  principle  stated  by  the  rule  is  well 
settled.  As  an  original  question  it  might  be  well  urged  that 
when  a  contract  is  made  for  the  sale  of  unspecified  goods,  the 
property  should  pass  unless  a  contrary  intention  is  manifested, 
as  soon  as  the  goods  become  specified  and  put  in  a  deliverable  con- 
dition by  the  seller.  It  is  well  settled,  however,  that  the  property 
does  not  pass  at  so  early  a  moment.  Some  subsequent  act  in 
regard  to  the  goods  is  necessary  as  a  manifestation  of  the  intent 
to  transfer  it.  The  intention  alone  is  not  enough,  and  certainly 
unless  clearly  so  agreed,  the  completion  of  the  goods  is  not  a  suffi- 
cient manifestation  of  intention  by  outward  act.""     There  is  not 


"  Clialmers,  Sale  of  Goods  Act 
( 5th  ed. ) ,  49,  suggests  that  "  de- 
livery '■  would  have  been  a  better 
word,  and  urges  that  there  is  always 
actual  or  constructive  delivery  where 
the  property  passes  by  appropria- 
tion; but,  as  will  be  seen,  it  is 
well  settled  that  there  may  be  ap- 
propriation, though  the  goods  remain 
in  the  absolute  control  of  the  seller ; 
and  it  seems  unfortunate  to  use  the 
word  "  delivery "  for  a  case  where 
all  that  is  meant  is  that  the  seller 
by  operation  of  law  becomes  bailee 
of  the  goods  for  the  buyer. 

"  See  supra,  §  132.  This  principle 
is  variously  expressed  in  the  cases, 
but  it  is  at  least  clear  that  some- 
thing other  than  the  completion  of 
the  goods  is  necessary.  In  Schneider 
r.  \Yestcrman,  2.)  III.  514,  it  is  said 
that  the  property  does  not  pass  in 
goods  which  are  to  be  manufactured, 
until  they  are  completed,  ready  for 
delivery,  and  notice  is  given.  As  will 
be  seen,  the  suggestion  that  notice  is 
necessary  is  not  well  founded.  An 
act  of  appropriation  by  a  seller  may 
be    assented    to    in    advance.      In    a 


later  Illinois  decision,  Rothwcll  v. 
Luken,  CO  111.  App.  150,  a  contract 
for  the  construction  of  a  peculiar 
kind  of  vehicle  by  a  carriage  manu- 
facturer was  held  not  to  ripen  into 
a  sale  until  the  vehicle  was  com- 
pleted and  tendered  to,  or  set  apart 
for,  the  buyer.  As  a  general  rulft 
this  statement  is  also  open  to  criti' 
cism.  Setting  apart  the  vehicle  for 
the  buyer  would  not  operate  as  a. 
transfer  of  the  propea-ty  unless  done 
with  the  buyer's  authority  or  unless 
it  was  subsequently  assented  to  by 
him.  How  far  tender  to  a  buyer  of 
goods  which  the  buyer  has  contracted 
to  take  but  which  at  the  time  of 
tender  in  violation  of  his  contract 
he  refused  to  take  can  have  the 
effect  of  a  transfer  of  the  property 
is  considered  hereafter.  Infra,  §  562 
et  seq.  In  Fordice  r.  Gibson,  129 
Ind.  7,  28  N.  E.  303,  a  contract  for 
staves  of  the  seller's  first  manu- 
facture to  be  delivered  f.  o.  b.  at 
a  certain  point  was  held  not  to 
ripen  into  a  sale  on  the  manufacture 
of  the  staves,  and  the  court  said 
that   delivery   or   some  act  designat- 
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.much  authority  upon  the  question  whether  the  parties,  if  they  ex- 
pressly so  agree,  may  vary  the  rule  that  the  property  does  not  pass 
on  the  mere  completion  of  the  goods.  In  other  words,  it  is  not 
clear  whether  the  rule  that  the  property  does  not  pass  until  some 
subsequent  act  of  appropriation  is  one  of  presumption  based  per- 
iaps  on  supposed  intention,  or  whether  it  is  an  absolute  rule  of 
law.  In  theory  there  seems  no  reason  why  the  intention  of  the 
parties  should  not  prevail  if  it  is  clearly  manifested  and  some 
authority  supports  this  view.  The  completion  of  the  goods  is  itself 
an  outward  act,  which  it  would  seem  might  be  agreed  upon  as  the 
appropriation.®^  As  a  general  rule,  however,  some  act  of  appro- 
priation of  the  goods  to  the  buyer,  other  than  mere  completion  or 
preparation,  is  essential  Mi^r  the  transfer  of  the  property,  and 
it  is  necessary  that  the  act  of  appropriation  should  be  assented  to 
By^BotEparties^^But^  as  in  the  formation  of  contractual  agree- 
ments generally,  it  is  immaterial  that  the  parties  express  their 
assent  at  different  times,  nor  is  it  material  which  party  makes  the 
proposition.     The  buyer  may  make  it  by  requesting  the  seller  sub- 

ing  them   as  the   staves   intended  to  to  treat  the  article  as  constructively 

he    delivered    v/txs    essential.       So    in  delivered  when  finished,  or  where  the 

Pettengill  v.  Merrill,  47  ile.  109,  the  vendee  finds  the  materials  and  super- 

«ourt     suggested     that     delivery     or  intends    or    specially    directs    in    the 

tender  was  necessary.     In  regard  to  process    of    manufacture.      In    Wil- 

the   use   of  the  word   "delivery"   in  liams    i;.    Chapman,    IIS    N.    C.    943, 

this    connection,    see    the    preceding  24    S.    E.    810,    the    buyer    advanced 

note.      See  further  to  the  effect  that  to   the   manufacturer    money   to    pay 

the  property  will  not  pass  on  the  com-  for  raw  material,  some  operative  ex- 

pletion  or  specification  of  the  goods  penses,   and  the  cost  of  boxing,  and 

without  more,  Updicke  i\  Henry,   14  the   manufacturer   in   writing   stated 

111.    378;    Goodman    v.    Kennedy,    10  that  he  did  "hereby  sell  the  future 

Neb.  270,  4  N.  W.  987;  West  Jersey  products   of  his  mill   for   a   specified 

"R.    R.    Co.    V.    Trenton    Car    Works,  price  in  consideration  of  the  advance- 

32  iJv.  J.  L.  517 ;  Johnson  v.  Hibbard,  ments."     It  was  held  the  property  in 

29  Or.   184,  44  Pac.  287,  54  Am.  St.  the    goods    passed    to    the    buyer    as 

Eep.  787;  Gammage  v.  Alexander,  14  soon  as  their  manufacture  was  com- 

Tex.      414.        Compare      Spicers      f.  pleted.     In  Spicers  v.  Harvey,  9'T!.  I. 

Harvey,  9  K.  I.  582.  582,  castings  were  made  by  the  seller 

"  In  Rider   i).    Kelley    32   Vt.    268,  on    the    buyer's    order    from    patents 

76    Am.    Dec.    176,    the    court    while  furnished  by  him  and  such  castings 

holding  that  acceptance  by  the  buyer  when  made  were  held  to  become  the 

or  appropriation  for  him  is  in  gen-  buyer's   property    subject    to    a    lien 

eral    necessary,    said    the   rule   might  for  the  price, 
be  modified  where  the  parties  agree 


382  Teansfee  of  Peopeety  and  Title. 

sequently  to  appropriate  goods  to  him,  or  tlie  seller  may  make  it 
by  appropriating  goods  to  the  buyer  and  subsequently  securing  the 
latter's  assent.  It  is  also  immaterial  which  party  by  the  terms 
of  the  contract  is  to  make  the  appropriation.  If  the  goods  are  in  the 
hands  of  the  seller  and  the  buyer  selects  from  them,  and  is  author- 
ized so  to  do,  there  can  be  little  difficulty  in  deciding  that  the 
property  thereupon  passes,  in  the  absence  of  express  agreement  to 
the  contrary.  If,  however,  the  seller's  goods  were  in  the  buyer's 
possession  and  the  buyer  was  to  appropriate  some  of  them  to  the 
contract,  questions  of  considerable  difficulty  might  arise  in  regard 
to  when  the  definite  appropriation  has  been  made.  If  the  buyer 
contracted  to  buy  all  the  goods  of  the  seller  in  his  possession  at 
the  time  of  the  contract,  in  the  absence  of  express  agreement  to 
the  contrary,  the  property  would  doubtless  be  held  to  pass  imme- 
diately. Though  the  governing  principle  requiring  an  act  of  ap- 
propriation is  thus  clear,  the  application  of  the  principle  is  fre- 
quently accompanied  with  great  difficulty.  The  buyer  rarely  ex- 
presses  his  consent  to  an.  appropriation  in  definite  words.  On  the 
contraryTt'  is  necessary  to  resort  to  inference  1from  the  terms  and 
circuinstances  of  the  bargain.  A  correct  judgment  in  regard  to  tEe 
question  presented  can  best  be  obtained  by  an  examination  of  the 
leading  decisions  upon  the  subject. 

§  2Y5.  Rule  4  (1) — Continued. —  Subsequent  appropriation  — 
Examination  of  decisions. —  The  earliest  case  where  the  question 
under  consideration  seems  to  have  been  involved  was  Mucklow  v. 
Mangles."*  The  seller  contracted  to  build  a  barge  and  the  buyer, 
from  time  to  time,  paid  him  most  of  the  price  as  the  barge  pro- 
gressed. When  1  he  barge  was  nearly  finished  the  name  of  the  buyer 
was  painted  on  the  stern.  The  seller  then  became  bankrupt  and  it 
was  held  that  the  property  had  not  passed  to  the  buyer.  It  will  be 
noticed  in  this  case  that  the  contract  was  not  originally  for  specific 
goods7  the  goods  had  become  specific  by  the  building  of  the  barge 
in  'questiDn  and  the_painting  of  the  buyer's  name  thereon."^'  -^^ 
the  biiyer  advanced  money  it  was  doubtless  on  the  understandm^ ' 
that  the  very  barge  then  under  construction  should  be  that  to  which 
the  contract  related,  but  this  does  not  prove  that  the  barge  had 

"1  Taunt.   318    (1808). 
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become  the  buyer's  property.  It  was  still  unfinished  and  as  some- 
thing remained  to  put  it  in  a  deliverable  condition,  the  presump-^ 
tion  that  the  property  would  not  pass  until  the  necessary  acts  were 
done  to  complete  the  goods  was  applicable.  A  somewhat  similar 
case  is  Woods  v.  Russell.^^  liere  the  seller  contracted  to  build  a 
ship,  the  price  to  be  paid  in  four  instalments.  The  ship  had  not 
been  completed  when  the  seller  became  bankrupt,  but  before  that 
time  the  seller  had  signed  a  certificate  to  enable  the  buyer  to 
register  the  vessel  in  his  ovm  name.  To  make  such  registry  it 
was  necessary  for  the  buyer  to  make  oath  that  he  was  the  owner.  , 
At  the  time  this  certificate  was  given  by  the  seller,  the  buyer 
paid  the  third  instalment.  The  seller  shortly  afterward  became 
banlvrupt  and  the  buyer  took  possession  of  and  finished  the  ship.  It 
was  held  that  the  title  passed  at  the  time  of  the  registry  of  the  ship 
as  the  buyer's  property,  that  having  been  done  with  the  seller's  as- 
sent. On  this  view  the  appropriation  seems  to  have  been  made  by 
the  buyer  when  he  registered  the  vessel  as  his.  Perhaps  the  view 
would  be  quite  as  tenable  that  the  property  passed  when  the  seller 
signed  the  certificate  to  enable  the  buyer, to  register  the  vessel  as 
his.  The  court  also  held  that  the  rudder  of  the  vessel  and  the 
cordage  which  had  been  bought  by  the  seller  specifically  for  this 
ship,  though  never  attached  to  it,  also  followed  as  an  incident. 
Upon  this  point  the  case  is  clearly  wrong,  for  nothing  seems  to 
have  been  done  indicating  an  intention  to  make  a  transfer  of  title 
to  these  articles  before  they  were  attached  to  the  vessel,  and  the 
decision  upon  this  point  has  been  overruled.^*  The  court  also 
suggested  as  a  ground  for  decision  of  the  case  in  regard  to  the 
ship,  that  the  payment  by  instalments  appropriated  specifically 
to  the  buyer  and  vested  in  him  a  property  in  the  ship  while  in 
process  of  manufacture.  This  doctrine  was  later  adopted  in 
England."  The  rule  thus  stated  is,  however,  an  artificial 
one.     It  is  obvious  that  the  property  in  the  vessel  can  hardly 

*  5  B.  &  Aid.  942.  Act  makes  no  mention  of  such  ii  rule, 

•°Wood  V.  Bell,  5  E.  &  B.  772.  yet  as  the  court  in  Clark  v.  Spence, 

"  Clarke  v.  Spence,  4  A.  &  E.  448,  Beem   to   regard   the   rule   as   one   of 

See  also  Wood  v.  Bell,  5  E.  &  B.  772;  construction  of  the  intention  of  the 

Seath  V.  Moore,   11  A.  C.  350;   Keid  parties,   it  may   be   assumed   that  it 

V.  Macbeth,    [1904]    A.   C.   223.     Al-  is  still  unshaken.     It  is  so  stated  in 

though    the    English    Sale    of    Goods  Benjamin,  Sale   (5th  Eng.  ed),  363. 
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pass  to  the  buyer  in  pieces  coTresponding  to  the  instalments  paid. 
This  would  involve  during  the  progress  of  the  work  a  divided  own- 
ership, though  the  line  of  division  of  the  property  in  the  nature 
of  the  case  could  not  be  clear.  It  is,  however,  possible  for  the 
property  in  the  vessel  so  far  as  it  is  completed  to  pass  to  the  buyer 
at  the  time  the  first  instalment  is  paid,  and  doubtless  payment  of 
the  price  is  some  evidence  of  an  intention  to  transfer  title.  If 
title  to  the  vessel  in  its  incomplete  state  passes  to  the  buyer  when 
the  first  instalment  of  the  price  is  paid,  the  materials  thereafter 
added  would  pass  to  the  buyer  by  accession  as  they  are  added 
to  the  vessel.  There  seem^  no  reason,  however,  to  distinguish  hy 
any  special  presumption  or  rule  of  law  the  case  of  a  vessel,  and  the 

^English  rule  has  not  found  favor  in  this  country.^*  In  Rohde  v. 
Thwaites,''®  the  buyer  bought  twenty  hogsheads  from  a  much  larger 
quantity  of  sugar  which  was  in  the  seller's  warehouse  on  the  "floor; 

^sixteen  other  hogsheads  were  filled  and  the  seller  notified  the 
buyer  that  they  were  ready  and  requested  him  to  take  them  away. 
He  said  he  would  take  them  away  as  soon  as  he  could.  It  was 
held  that  the  property  passed  to  the  sixteen  hogsheads  by  the  sub- 
sequent assent  of  the  buyer  to  the  appropriation  made  by  the 
seller.  In  Atkinson  v.  Bell,^  the  buyer  ordered  machines  of  the 
seller,  to  be  made  according  to  a  special  order.  They  were  made 
under  the  supervision  of  an  agent  of  the  buyer  and  altered  in  ac- 
cordance with  his  directions.  They  were  then  packed  in  boxes 
also  by  his  directions.  The  seller  then  wrote  the  buyer  asking  for 
shipping  directions,  which  were  never  sent,  and  the  buyer  refused 
to  take  the  machines.  It  was  held  that  the  property  had  never 
passed.  This  case  has  been  criticised  on  the  ground  that  the  box- 
ing of  the  machines  in  accordance  with  directions  from  the  buyer's 
agent  was  a  sufficient  appropriation,  assented  to  by  both  parties  to 

"Clarkson    «.    Stevens,    106    U.   B.  affd.,   21    Wall.   532,   22   L.  ed.  487; 

505,    1    S.    Ct.    200,    27    L.    ed.    139;  Stevens  i\  Shippen,  29  N.  J.  Eq.  602; 

Yukon  Steamboat  Co.  v.  Gratto,  136  Andrews  v.  Durant,  11  N.  Y.  35,  62 

Cal.  538,  69  Tac.  252;  Green  v.  Hall,  Am.   Dec.    55;    Derbyshire's   Est.,  81 

1   Houst.   506;    Williams   v.   Jackson,  Pa.  St.  18.     One  case  only,  Sandford 

16  Gray,  514;  Briggs  r.  A  Life  Boat,  t'.  Wiggins  Ferry,  27  Ind.  522,  seems 

7   Allen,   287  ;    Wright  r.   Tetlow,   99  to  have  adopted  the  English  rule. 
Mass.    397 ;    Elliott    v.    Edwards,    35  "  6  B.  &  C.  388. 

N.    J.    L.    265;    Edwards    f.    Elliott,  '  8  B.  &  C.  277. 

36   N.  J.   L.   449,   13  Am.  Rep.   463; 
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transfer  the  title,"  and  this  criticism  seems  just.  In  Elliott  v. 
Pvbus,  ^  a  machine  was  ordered  by  the  buyer  and  about  a  quarter 
of  the  price  paid  in  advance.  When  the  machine  was  finished  he 
saw  it  and  made  another  small  payment.  On  being  requested  to 
pay  the  balance  of  the  price  he  admitted  that  his  order  had  been 
followed  and  asked  the  seller  to  deliver  the  machine.  The  seller 
refused  and  the  buyer  then  complained  of  the  price  and  refused  to 
pay,  but  subsequently  said  he  would  "  endeavor  to  arrange  it  if 
they  would  give  him  time."  The  property  was  held  to  have  passed. 
In  Tripp  v.  Armitage,*  a  contract  was  made  to  build  a  hotel  for 
the  defendant  who  advanced  money  on  security  of  the  materials 
brought  on  the  premises.  The  builder  bought  some  sash  frames 
onto  the  premises,  but  later  took  them  away  to  put  pulleys  on  them, 
and  then  became  bankrupt.  It  was  held  that  the  property  had  not 
passed.  It  is  to  be  observed  that  the  sash  frames  were  subject  to 
what  was  in  effect  a  pledge  while  they  remained  upon  the  premises, 
but  when  removed  the  surrender  of  possession  by  the  pledgee 
destroyed  the  security.  Aside  from  the  advance  made  on  the 
security  of  the  materials,  the  situation  of  the  sash  frames  seem  to 
have  been  analogous  to  that  of  the  rudder  and  cordage  in  the  ease 
of  Woods  V.  Russell  previously  referred  to.  In  Wilkins  v.  Brom- 
head,^  the  seller  contracted  to  build  a  portable  greenhouse  for  the 
plaintiff  and  did  so,  and  notified  the  plaintiff  of  the  completion 
and  requested  payment  of  the  price.  The  plaintiff  sent  the  money 
and  requested  the  seller  to  keep  the  greenhouse  until  he  was  ready 
for  it.  On  bankruptcy  of  the  seller  it  was  held  that  the  property 
had  passed.  The  payment  of  the  price  makes  the  case  a  clear  one. 
In  Campbell  v.  Mersey  Docks,"  the  plaintiff  contracted  to  buy 
250  bales  of  cotton  "ex  Bosphorus."  There  were  500  bales  in  the 
cargo.  When  the  cotton  was  landed  the  bales  were  numbered  and 
a  warehouse  receipt  for  bales  numbered  from  1  to  250  was  sent 
to  the  plaintiff.  Prior  to  this  time,  however,  the  seller  had  sold 
200  of  the  bales  bearing  those  numbers  to  a  third  person  and 
offered  the  plaintiff  other  bales  from  the  same  cargo.    The  plaintiff 

'Benjamin,    Sale  (5th   Eng.   ed.),  '4  M.  &  W.  687. 

S60.  '6  M.  4  G.  963. 

'  :o   Bing.    512.  •  14  C.  B.   (N.  S.)  412. 
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refused  and  brouglit  action  for  conversion.  The  trial  court  in- 
structed the  jury  that  the  appropriation  by  the  seller  of  250  bales 
was  not  sufficient  to  vest  the  property  without  an  assent  by  the 
buyer,  and  also  that  the  warehouse  receipt  sent  to  the  buyer  was 
not  conclusive,  but  that  it  was  open  to  the  company  to  show  that 
this  was  done  by  mistake  of  a  clerk.  It  appeared^  that  it  was  the 
practice  at  Liverpool,  where  the  case  occurred,  that  after  the  bales 
are  numbered  the  first  purchaser  (in  this  case  the  plaintiff)  takes 
those  bales  which  are  first  discharged  from  the  ship  and  which, 
consequently,  bear  the  lowest  numbers.  It  seems  difficult  to  sup- 
port the  decision  in  view  of  the  custom  at  Liverpool.  The  mere 
numbering  of  the  bales  would  seem  some  evidence  of  an  appropria- 
tion. It  may  well  be,  however,  that  in  view  of  the  practice  of  later 
sending  a  warehouse  receipt  the  property  ought  not  to  be  re- 
garded as  passing  until  the  latter  time,  but  the  sending  the  ware- 
house receipt  should  certainly  have  been  conclusive  upon  the  seller. 
It  is  true  that  the  warehouse  receipt  could  not  transfer  the  prop- 
erty to  all  the  bales  named  in  it,  because  part  of  those  bales  had 
already  been  sold  and  delivered  to  other  persons,  but  as  the  plain- 
tiff paid  his  price,  relying  on  the  receipt  given  him,  the  defendant 
ought  not  to  be  allowed  to  set  up  the  mistake  of  its  own  clerk  as  a 
ground  for  escaping  liability.  In  Young  v.  Matthews,^  a  brick- 
maker  agreed  to  sell  a  creditor  1,300,000  bricks.  Three  clumps 
of  bricks  were  shown  which  contained  less  than  that  number  of 
bricks.®  The  seller's  foreman  pointed  out  the  three  clumps  and 
in  reply  to  a  question  expressly  agreed  to  hold  and  deliver  this 
quantity  of  bricks.  Only  one  of  the  three  clumps  consisted  of  fin- 
ished bricks.  It  was  held,  nevertheless,  that  the  property  passed  to 
all  three.  In  Jenner  r.  Smith"  the  defendant  agreed  at  a  fair  price 
to  buy  two  pockets  of  hops  of  the  plaintiff  from  samples  shown  to 
him.  The  plaintiff  stated  that  the  hops  were  lying  in  the  ware- 
house of  one  Prid.  There  were,  in  fact,  three  pockets  of  hops 
belonging  to  the  plaintiff,  lying  in  Prid's  warehouse.  The  plain- 
tiff later  marked  two  of  these  with  the  defendant's  name  and  sent 

'This   fact   is   to   be   found   in  the  'This  is  a  fair  inference  from  the 

report  of  the  case  in  8  L.  T.   (N.  S.)  fact  stated  in  the  report  of  the  case 

245.  in  36  L.  J.  C.  P.  61. 

'L.  E.  2  C.  P.  127.  "L.  E.  4  C.  P.  270. 
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tim  a  bill  for  them.  The  court  nonsuited  the  plaintiff  and  it  was 
held,  properly.  There  seems  little  if  any  evidence  in  this  case  of 
assent  by  the  buyer  to  the  appropriation  in  question.  Had  there 
been  but  two  pockets  in  the  warehouse,  the  property  would  have 
passed;  the  buyer  did  not  know  there  were  more  and,  therefore, 
could  not  be  regarded  as  assenting  either  to  become  immediately 
an  owner  in  common  with  the  seller  or  to  let  the  seller  pick  out 
two  pockets  as  appropriated  to  the  bargain.  In  Pletts  v.  Seattle,'' 
an  order  was  given  through  a  traveling  salesman  to  a  brewer  to 
supply  a  named  quantity  of  ale  weekly  until  further  notice,  and 
concluded  as  follows :  "I  assent  to  the  appropriation  by  you  to 
this  order  at  your  brewery  of  goods  of  the  above  description  and 
in  a  deliverable  state."  The  brewer's  carter  selected  ale  at  the 
brewery  in  accordance  with  the  order.  The  goods  were  then  sent  with 
others  for  another  customer.  It  was  held  there  was  a  complete 
sale  at  the  brewery.  The  decisions  in  this  country  proceed  upon 
the  same  theory.  In  Tift  v.  Wright  &  Weslosky  Co.,'^  a  customer 
of  a  merchant  agreed  to  purchase  a  certain  quantity  of  oats  at  a 
given  price.  In  accordance  with  an  agreement,  the  oats  were 
weighed,  set  aside,  the  customer's  name  placed  on  them,  and  they 
were  charged  to  him.  It  was  held  to  be  a  complete  sale  when  this 
had  been  done.  In  Weld  v.  Came,'^  a  billiard  table  built  to  the 
buyer's  order  was  finished  too  late  to  be  shipped  with  others.  It 
was,  however,  subsequently  completed ;  the  buyer  was  notified  of 
this  and  it  was  boxed.  Later  the  seller  suggested  selling  it  to  some 
one  else,  but  the  buyer  said  not  to  do  so  and  it  remained  boxed  and 
set  aside  until  destroyed  by  fire.  The  price  had  been  paid  and  the 
buyer  sued  to  recover  it.  The  trial  judge  directed  a  verdict  in  his 
favor,  but  it  was  held  that  the  question  whether  the  prop- 
erty had  passed  should  have  been  left  to  the  jury.  In  Mitchell  v. 
Le  Clair,'*  the  seller  offered  the  buyer  a  lot  of  butter  at  a  certain 
price  if  accepted  before  twelve  o'clock  next  day.  The  buyer  gave 
a  telegraphic  acceptance  within  that  time.  The  seller,  thereupon, 
weighed  some  butter,  set  it  apart,  and  marked  each  tub  to  indicate 
that  it  was  appropriated  to  the  buyer.  He  then  sent  a  bill  to  the 
buyer  marked  "  cash  on  demand."     It  was  held  that  the  sale  was 

"[1896]    1  Q.  B.  519.  "98  Mass.   152. 

"113  Ga.  681,  39  S.  E.  503.  "165  Mass.  308,  43  N.  E.  117. 
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thereupon  completed.  It  will  be  noticed  that  in  this  case  the 
buyer's  assent  to  the  appropriation  was  given  prior  to  the  appro- 
priation and  that  the  goods  remained  wholly  within  the  control  of 
the  seller.  In  Andrews  v.  Cheney,  ^°  the  buyer  agreed  to  buy  goods 
corresponding  to  a  sample  aud  paid  the  price.  The  goods  were 
not  specified,  but  the  seller  was  to  procure  them,  and  the  buyer 
was  then  to  call  for  them.  Within  the  time  named  in  the  contract 
the  seller  obtained  the  goods,  set  them  aside,  and  marked  them  with 
the  buyer's  name.  The  buyer  failed  to  call  by  the  agreed  day,  and 
thereafter  the  goods  were  burned.  The  seller  sued  to  recover  the 
price.  The  court  held  that  the  property  had  not  passed  to  the 
buyer  because  by  the  terms  of  the  contract  the  goods  must  be  like 
the  sample  and  there  was  not  evidence  that  the  buyer  had  author- 
ized the  seller  to  determine  for  him  the  correspondence  of  the  goods 
with  the  sample.  In  Bayne  v.  Hard,^^  the  defendants  agreed  to 
sell  a  thousand  bags  of  coffee  to  average  in  grade  about  standard 
Xo.  7,  any  difference  above  or  below  the  standard  to  be  paid  for 
or  allowed  for,  by  the  buyer  or  seller  as  the  case  might  be.  The 
invoice  was  to  date  from  the  time  when  the  coffee  should  be  in 
store,  and  the  ^^rice  was  to  be  paid  within  thirty  days  from  the 
date  of  invoice.  The  steamer  with  the  coffee  arrived  in  iSTew  York 
October  7th,  but  before  this  time  the  buyer  had  sold  his  interest  in 
the  bargain  to  the  plaintiff.  The  defendants  notified  the  original 
buyer  of  the  arrival  of  the  coffee  and  he  in  turn  notified  the  plain- 
tiff. The  coffee  was  all  in  store  October  24:th.  Gradings  of  the 
coffee  were  tendered  about  the  same  time  in  order  to  fix  the  price 
and  a  dispute  arose  in  regard  to  these  gradings.  The  difficulty 
was  settled  by  arbitration,  and  the  price  ultimately  fixed.  On 
October  25th  the  buyer  failed  and  the  defendants  refused  to  per- 
form their  contract  in  regard  to  the  coffee,  because  they  claimed 
to  set  off  against  the  contract,  some  claims  against  the  buyer.  It 
was  held,  however,  that  the  property  passed  when  the  coffee  was 
all  in  store,  and  the  plaintiff  was  entitled  to  the  goods.  In  Leggo  v. 
Welland  Yale  Mfg.  Co.,^^  a  manufacturer  contracted  to  make  goods 
for  a  purchaser,  and  for  the  purpose  of  so  doing  to  make  tools 

"62  N.  H.  404.  opinion,  in  174  N.  Y.  534,  66  N.  E. 

■"77     N.     Y.    App.    Di-v.     251,    79       1104. 
N.    Y.    Suppl.    208;     aflfd.,    without  "  [1901]  2  Ont.  L.  Eep.  45  (C.  A.) . 
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required  to  make  the  goods.  Payment  for  the  tools  was  to  be  made 
in  specified  period  after  notice  that  the  manufacture  of  the  tools 
had  been  completed.  It  was  held  that  the  property  in  the  tools 
passed  when  the  manufacturer  put  them  in  use. 

§  276.  Rule  4  (1) — Continued. —  Subsequent  appropriation  — 
Materials  furnished  by  the  seller. —  To  he  distinguished  from  cases 
where  the  seller  is  subsequently  to  appropriate  goods  to  the  buyer 
are  cases  where  the  buyer  furnishes  the  materials  upon  which  the 
seller  is  to  do  the  work.  The  term  "seller"  is  improper  in  such  a 
case ;  the  bargain  is  one  for  work  and  labor,  and  the  ownership  of 
the  goods  is,  at  the  outset  and  throughout  the  process  of  manufac- 
ture, in  the  so-called  buyer.  As  has  been  seen^^  the  courts  have 
gone  very  far  under  the  Statute  of  Frauds  in  withdrawing  con- 
tracts, which  are  logically  contracts  to  sell,  from  the  statute  by 
calling  them  contracts  for  work  and  labor.  It  is  not  to  be  sup- 
posed that  when  considering  the  question  of  title,  aside  from  the 
Statute  of  Frauds,  courts  should  go  equally  far,  and  hold  that  in 
the  cases  which  have  been  treated  as  contracts  of  work  and  labor, 
under  the  statute,  the  property  is  in  the  buyer  throughout  the 
process  of  manufacture.  That  result  would  not  be  reached  unless 
the  so-called  buyer  furnished  a  considerable  part  of  the  material 
going  into  the  construction  of  the  goods.  In  case  he  furnishes  a 
portion  of  the  materials  the  question  is  —  do  the  parties  intend 
that  the  materials  furnished  by  the  buyer  shall  by  accession  become 
the  property  of  the  seller  when  added  to  the  materials  furnished 
by  the  latter ;  in  which  case  the  property  will  not  pass  until  the 
completed  article  is  appropriated  to  the  buyer  ?  Or,  do  the  parties 
intend  that  the  materials  furnished  by  the  seller  shall  by  accession 
to  the  goods  furnished  by  the  buyer  become  at  once  the  latter's 
property  ?  The  proportion  of  goods  furnished  by  one  party  or  the 
other  furnishes  the  best  evidence  of  their  intention  in  the  absence 
of  a  direct  expression  of  it.""^^ 

"  Supra,  §  54.  facturer.     It  was  held  that  the  prop- 

"  In    West    Jersey    K.    R.    Co.    v.  erty    in    the    ear    remained    in    the 

Trenton  Car  Works,  32  N.  J.  L.  517,  manufacturer    until    delivery    or    ap- 

the   plaintiff  ordered   a   railway   car  propriation.      So    in   In  re  Nonmag- 

and  furnished  the  plush  and  reps  for  netic   Watch    Co.,    89    Hun,    196,    34 

the   seats,  hut  the   bulk   of  the   ma-  N.    Y.    Suppl.    1017,    the    buyer    of 

terials  were  furnished  by  the  manu-  watches,    manufactured    for    him    hy 
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§  277.  Rule  4  (1) — Continued. —  Incorrect  or  partial  appro- 
priation and  delivery. — Appropriation  of  the  goods  to  the  buyer 
can  only  be  binding  upon  him  if  made  in  accordance  with  author- 
ity previously  given  him  or  if  subsequently  assented  to  by  him.  If, 
therefore,  goods  are  appropriated  by  the  seller  which  are  not  in  con- 
formity with  the  authority  given,  the  property  will  not  pass.  The 
lack  of  conformity  may  be  in  kind  or  quantity.^"  This  seems  ob- 
vious on  principle  as  a  general  rule,  but  where  goods  are  necessar- 
ily appro23riated  in  parts  or  instalments,  it  may  be  urged  that  the 
buyer  must  have  contemplated  such  appropriation  by  instal- 
ments and  must  have  agreed  to  become  owner  of  each  instalment 
as  it  was  appropriated.  The  law,  however,  takes  what  is  probably 
the  better  view,  that  presumptively  the  buyer  does  not  intend  to 
become  owner  of  anything  until  there  can  be  final  appropriation 
of  the  whole. ^^    Some  well-known  cases  seem  to  infringe  upon  the 


the  seller,  furnished  the  hair  springs 
and  balances,  but  it  was  held  that  the 
property  did  not  vest  in  the  buj'er 
prior  to  delivery  or  appropriation. 

'"  Most  of  the  cases  illustrating 
this  point  are  cases  of  shipment  by 
carriers.  See  infra,  §  278,  and  cases 
there  cited. 

''  The  leading  case  upon  this  point 
is  Bryans  r.  Nix,  4  M.  &  \V,  775. 
One  Tempany  shipped  on  board  a 
boat,  known  as  boat  No.  604,  a  cargo 
of  oats.  He  obtained  a.  bill  of  lad- 
ing for  this  cargo  and  a  bill  of  lad- 
ing from  the  master  of  boat  No.  54 
for  a  cargo  of  oats  upon  that  boat. 
No  oats  had,  however,  then  been  put 
on  board,  although  one  was  ready 
for  shipment.  On  February  2d, 
Tem]Ssiw*y  wrote  to  the  plaintiffs  in- 
closing both  bills  of  lading,  and  said 
that  he  had  drawn  en  the  plaintiff 
for  £730  against  the  oats.  The 
plaintiffs  accepted  the  draft  on  Feb- 
ruary 7th,  and  returned  it  to  Tem- 
pany who  received  it  on  February  9th. 
On  February  6th,  however,  Tempany 
had  given  an  order  requesting  the 
delivery  to  Walker,  an  agent  of  the 


defendant,  a  creditor  of  Tempany,  re- 
qufesting  the  delivery  to  him  for  the 
defendant,  of  several  cargoes,  includ- 
ing boats  No.  605  and  No.  54.  At 
this  time  boat  No.  54  was  partially 
loaded.  The  loading  was  completed 
on  the  9th.  The  defendant  on  the 
arrival  of  the  oats  got  possession  of 
them  and  the  plaintiffs  brought 
trover  for  conversion.  The  court 
held  him  entitled  to  recovery  as  to 
boat  No.  604,  on  the  ground  that 
there  was  appropriation  at  least  on 
the  7th  of  February  when  the  buyer 
complied  with  the  condition  by  ac- 
cepting the  bill  of  exchange  while 
the  order  given  to  Walker  on  the 
6th  of  the  same  month  being  clearly 
executory  only;  but  the  plaintiffs 
were  held  to  have  no  property  in  the 
cargo  of  boat  Xo.  54.  At  the  time 
the  bill  of  exchange  was  accepted 
the  cargo  was  not  loaded.  The  court 
said  that  if  the  cargo  had  been  sub- 
sequently loaded  for  the  purpose  of 
appropriating  it  to  the  bill  of  lad- 
ing held  by  the  defendant,  the  prop- 
erty would  then  have  passed,  but 
since  when  only  a  small  part  of  the 
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rule  that  has  just  been  stated  and  an  adequate  explanation  of  them 
must  be  sought.  In  Aldridge  v.  J  ohnson,^^  a  bargain  was  made  for 
the  sale  of  100  quarters  of  grain  to  be  taken  from  300  quarters 
then  in  the  seller's  warehouse.  The  buyer  was  to  send  sacks  for 
the  grain.  He  sent  200  sacks  for  the  purpose,  and  the  seller  filled 
155  of  them.  They  stood  in  the  warehouse  for  a  few  days  and  the 
seller  directed  one  of  his  clerks  to  get  some  trucks  and  have  the 
sacks  put  on  them  to  be  sent  to  the  buyer.     The  clerk  applied  for 

After  these  directions  the 


trucks,  but  was  unable  to  get  them, 


cargo  was  loaded,  Tempany  was  in- 
duced to  enter  into  a  new  bargain 
with  Walker  by  virtue  of  which  he 
appropriated  the  cargo  of  the  de- 
fendant, this  appropriation  was  efi'ec- 
tual.  The  case  necessarily  decides 
that  though  Tempany  intended  at 
the  time  the  loading  of  boat  No.  54 
began  to  appropriate  the  cargo  to 
plaintiffs  and  continued  of  this  mind 
until  part  of  the  cargo  had  been 
taken  on  board,  he  could  subse- 
quently alter  his  intention  and  ap- 
propriate the  whole  cargo  to  another. 
If  he  could  do  this  when  the  cargo 
was  loaded  in  a  small  part,  it  seems 
that  he  could  also  do  it  if  the  cargo 
was  loaded  in  a.  large  part.  Similar 
in  principle  is  the  case  of  Anderson 
V.  Moriee,  L.  R.  10  C.  P.  58,  609, 
1  A.  C.  713.  In  this  case  the  plain- 
tiff agreed  to  buy  a  cargo  of  rice  to 
be  loaded  at  Rangoon  on  the  "  Sun- 
beam."^  Payment  was  to  be  made  by 
draft  of  the  seller  on  the  purchaser 
at  six  months  with  documents  at- 
tached. The  "  Sunbeam "  did  not 
belong  either  to  the  seller  or  the 
purchaser.  The  freight  was  to  be 
paid  in  the  first  place  by  the  seller, 
but  was  specifically  included  in  the 
price  to  be  paid  by  the  purchaser,  so 
that  in  the  end  he  was  to  pay  the 
cost  of  the  hire  of  the  ship.  While 
the  vessel  was  at  Rangoon  being 
loaded  and  after  nearly  9,000  bags 
out   of   a  total  of  about   10,000   had 


been  put  on  board,  the  vessel  sank 
and  became  a  total  loss.  The  plain- 
tiff sued  the  insurer,  and  the  defense 
was  set  up  that  the  plaintiff  was 
not  injured  since  the  risk  was  not 
on  him.  It  was  held  by  the  Common 
Pleas  that  the  plaintiff  might  re- 
cover, but  this  decision  was  reversed 
by  the  Exchequer  Chamber  on  the 
ground  that  the  cargo  was  not  at 
the  risk  of  the  plaintiff  until  the 
shipment  was  complete.  On  appeal 
the  opinions  of  the  Law  Lords  were 
equally  divided  and  the  decision  of 
the  Exchequer  Chamber,  therefore, 
stood.  It  is  possible  by  the  terms 
of  an  agreement  to  throw  the  risk 
on  one  party  or  the  other  irrespective 
of  title,  and  some  of  the  judges  made 
this  principle  the  basis  of  their 
decision  but  any  evidence  or  argu- 
ment shownig  an  intent  to  retain  or 
transfer  risk  seems  to  have  about  as 
much  force  a.s  showing  an  intent 
to  retain  or  transfer  the  prop- 
erty, for  certainly  risk  and  owner- 
ship generally  go  together.  In  the 
Exchequer  Chamber,  Lords  Chelms- 
ford and  Hatherly  expressly  held 
that  the  property  would  not  pass 
until  the  cargo  was  completed.  This 
case  is  to  be  compared  with  the  later 
decisions  of  Colonial  Insurance  Co. 
V.  Adelaide  Insurance  Co.,  12  A.  C. 
128,  hereafter  stated.  See  also  Ad- 
lam  r.  McKnieht,  32  Mont.  349. 
"7  E.  &  B.  885. 
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seller  saw  the  buyer  and  told  him  that  the  grain  would  be  sent 
forward  that  day  by  rail.  A  clerk  of  the  buyer  also  saw  a  clerk 
of  the  seller's  and  demanded  the  grain,  and  was  answered,  that  as 
soon  as  trucks  could  be  obtained,  the  grain  would  be  sent  forward. 
On  the  same  day,  however,  the  seller  directed  the  grain  to  be  held 
and  later  had  it  all  turned  from  the  sacks  on  to  a  heap  from  which 
it  had  been  taken,  so  that  it  was  undistinguishable  from  the  rest 
of  the  heap.  This  was  done  because  the  seller  found  himself  in 
financial  trouble,  and  a  few  days  later  he  became  bankrupt.  The 
buyer  sued  the  seller's  assignee  in  bankruptcy  for  the  value  of  the 
goods,  and  was  held  entitled  to  recover.  As  to  the  grain  which  had 
been  put  into  the  sacks  Lord  Campbell  said,  "  that  when  the  bank- 
rupt put  the  barley  into  the  sacks,  eo  instanti  the  property  in  each 
sackful  vested  in  the  plaintiff.  I  consider  that  there  was  a  priori 
an  assent  by  the  plaintiff.  He  had  accepted  and  approved  of  the 
barley  in  bulk.  He  sent  his  sacks  to  be  filled  out  of  that  bulk. 
There  can  be  no  doubt  of  his  assent  to  the  appropriation  of  such 
bulk  as  should  have  been  put  into  the  sacks.  There  was  also  evi- 
dence of  his  subsequent  appropriation  by  his  order  that  it  should 
be  sent  on.  There  remained  nothing  to  be  done  by  the  vendor, 
who  had  appropriated  a  part  by  the  direction  of  the  vendee.  It  is 
the  same  as  if  boxes  had  been  filled  and  sent  on  by  the  bankrupt, 
in  which  case  it  cannot  be  disputed  that  the  property  would  pass; 
and  it  can  make  no  difference  that  the  plaintiff  ordered  the  sacks 
to  be  forwarded  by  the  vendor."  Erie,  J.,  adds :  ''  If  it  were  neces- 
sary to  rest  the  decision  on  the  assent  of  the  vendee  in  addition  to 
this,  I  am  of  opinion  that  there  is  abundant  evidence  of  such 
assent;  for  the  vendee  demanded,  over  and  over  again,  the  portion 
which  had  been  put  into  the  sacks."  It  does  not  appear,  however, 
from  the  report  of  the  case  that  the  buyer  was  ever  informed  that 
only  155  of  the  sacks  had  been  filled,  and  the  demands  that  he 
made  for  the  performance  of  the  contract  seem  to  have  been  de- 
mands for  all  the  grain  to  which  he  was  entitled  —  a  larger  amount 
than  that  actually  put  in  the  sacks.  This  decision  was  followed  by 
Langton  v.  Higgins.^^  In  this  case  the  buyer  contracted  for  all  the 
oil  of  peppermint  made  from  the  year's  crop  of  peppermint  raised 
by  the  seller.  A  considerable  advance  was  made  upon  the  contract 
in  accordance  with  the  custom  between  the  parties.    The  buyer  sent 

«4  H.  &  N.  402. 
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the  seller  bottles  to  be  filled  witb  the  oil,  and  the  oil  was  mann- 
factured  and  the  bottles  filled,  but  wrongfully  disposed  of  to  a 
third  person  whom  the  original  buyer  sued  in  detinue  and  trover. 
A  verdict  for  the  plaintiff  was  directed  and  it  was  held  proper. 
Bramwell,  who  delivered  the  principal  opinion,  said  "  In  all 
reason  when  a  vendee  sends  his  ship,  or  cart,  or  cask,  or  bottle  to 
the  vendor  and  he  puts  the  article  sold  into  it,  that  is  a  delivery 
to  the  vendee."'*  It  is  to  be  noticed  that  Bramwell  here  claims  that 
there  has  been  delivery  to  the  buyer,  not  merely  appropriation.  In 
the  previous  case  delivery  was  not  mentioned.  It  seems  clear  that 
where  delivery  of  part  of  the  goods  is  made  to  the  buyer,  assuming 
that  the  word  "  delivery  "  implies  some  knowledge  or  assent  on  the 
part  of  himself  or  his  agent,  the  natural  inference  is  that  the  prop- 
erty would  pass.  If  for  instance  a  man  should  ask  a  fruit  dealer 
to  pick  out  a  dozen  apples  for  him,  and  the  fruit  dealer  handed 
the  apples  over  to  the  buyer,  one  by  one,  as  they  were  picked  out, 
the  presumption  would  be  that  the  property  passed  at  once.  On 
the  other  hand  if  the  fruit  dealer  set  them  aside,  one  by  one,  as  he 
picked  them  out,  still  retaining  possession  of  them,  no  such  infer- 
ence would  be  proper.  Although  in  both  cases  each  apple  when 
it  was  set  aside  was  intended  by  the  seller  to  form  one  of  the  lot 
which  was  the  subject  of  the  order.  In  the  la^r  case  it  cannot 
be  assumed  that  the  seller  intended  to  appropriate  each  apple 
separately,  and  still  less  can  it  be  assumed  that  the  buyer  assented 

"A  fuller  extract  from  his  opinion  ship,  or  cart,  or  cask,  or  bottle  to 
is  as  follows :  "  Looking  at  the  prin-  the  vendor  and  he  puts  the  article 
ciple,  there  ought  to  be  no  doubt.  sold  in  it,  that  is  a  delivery  to  the 
A  person  agrees  to  buy  a  certain  vendee.  If  we  could  suppose  the  case 
article,  and  sends  his  bottles  to  the  of  a  metal  vessel  filled  with  a  com- 
seller  to  put  the  article  into.  The  modify  which  rendered  the  vessel  use- 
seller  puts  the  article  into  the  buyer's  less  for  subsequent  purposes,  it  would 
bottles ;  then  is  there  any  rule  to  say  be  monstrous  if  the  vendor  could  say, 
that  the  property  does  not  pass?  'I  have  destroyed  your  vessel  by 
The  buyer  in  effect  says,  '  I  will  putting  into  it  the  article  you  pur- 
trust  you  to  deliver  into  my  bottles,  chased,  but  still  the  property  in  the 
and  by  that  means  to  appropriate  to  article  never  passed  to  you.'  Or 
me  the  article  which  I  have  bought  suppose  a  vendor  was  to  deliver  a 
of  you.'  On  the  other  hand  the  ton  of  coals  into  the  vendee's  cellar, 
seller  must  be  taken  to  say,  '  You  could  he  say,  '  I  have  put  the  coala 
have  sent  your  bottles,  and  I  will  into  your  cellar,  but  I  have  a  right 
put  the  article  in  them  for  you.'  In  to  take  them  away  again?'" 
all  reason,  when  a  vendee  sends  his 
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to  taJce  the  o^vnership  of  each  apple  separately ;  the  agreement  was 
for  the  lot.^"  In  Langton  v.  Higgins  all  the  oil  was  put  into  the 
plaintiff's  bottles,  so  that  the  question  of  partial  appropriation  was 
not  actually  involved,  but  Bramwell  said  in  regard  to  this:  "Again, 
suppose  only  a  portion  of  the  oil  had  been  put  into  the  bottles,  inas- 
much as  the  plaintiff  was  not  bound  to  take  a  part  only  would  the 
property  vest?  Aldridge  v.  Johnson  is  an  authority  on  that  point. 
It  may  be  that  the  plaintiff  would  have  the  option  of  refusing  to 
take  a  part  only  of  the  oil  or  of  accepting  it,  but  that  right  is  not 
inconsistent  with  the  property  vesting  at  his  election.  It  might 
vest  in  him  conclusively,  but  at  all  events  it  would  vest  when  he 
exercised  his  option."  In  Colonial  Insurance  Co.  v.  Adelaide 
Ins.  Co.,^*^  as  in  the  earlier  decision  of  Anderson  v.  ]\Iorice,"'  a 
vessel  in  which  goods  were  being  loaded  under  an  agreement  to 
sell,  sank  when  part  of  the  goods  had  been  loaded  and  the  ques- 
tion arose  upon  whom  the  risk  of  loss  fell,  the  only  essential  differ- 
ence between  the  facts  in  the  two  cases  is  that  in  the  later  case  the 
vessel  was  chartered  by  the  buyer,  whereas  in  the  earlier  case  the 
captain  received  the  cargo  as  bailee  for  the  seller,  since  bills  of  lad- 
ing were  to  be  given  to  the  seller  which  by  the  terms  of  the  contract 
the  seller  was  to  exchange  for  the  price.  In  Anderson  v.  Morice, 
the  House  of  Lords  divided  evenly  on  the  question  of  risk,  but 
in  view  of  the  chartering  of  the  vessel  by  the  buyer  in  the  later 
case,  a  delivery  to  the  vessel  was  there  held  a  delivery  to  the  buyer, 
and  the  property,  therefore,  was  properly  assumed  to  have  passed.** 

"It   is   believed   that   the   doctrine  said  in  deliv-ering  the  opinion  of  the 

thus  stated  is  warranted  by  the  de-  court:      "If   no    loss    had    happened 

cisions  on  the  one  hand  stated  in  note  and  the  sellers  without  lawful  excuse 

21.  supra,  holding  that  the  property  had  neglected  to  supply  a  full  cargo, 

does   not    pass    to   a    portion    of   the  the    purchasers   must   have    paid   for 

goods  as  it  is  appropriated;   and  by  the    wheat    which    had    been    put    on 

the   dt'cision,    on    the    other    hand,   of  board,    unless    they    returned    it.      If 

Colonial    Insurance    Co.    i\    Adelaide  the   sellers   had   completed   the   cargo 

Ins.  Co.,  12  A.  C.   128,  stated  in  the  the    purchasers    must   have    paid   for 

text,  as  well   as  by  the  language  of  the  whole.     In  either  case  they  had 

BramAvell  in  Langton  v.  Higgins.  at  the  time  of  the  loss  an  interest  in 

'"  12  A.  C.  128.  the    part    which    had    been    put    on 

"L.  R.   10  C.   P.  58,   609,   1  A.   C.  board.      In    the    one   case    that   they 

713.      The    facts    are    stated    supra,  might  be  able  to  return  it  to  excuse 

note  21.  them    from    payment    for    it    in    the 

"  At  page  138  Sir  Barnes  Peacock  event  of  their  electing  to  put  an  end 
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'These  cases  seem  to  warrant  the  rule  that  mere  appropriation  of 
part  does  not  warrant  the  inference  that  the  property  was  intended 
to  pass  to  that  part,  but  if  delivery  of  part  is  made  to  the  buyer, 
the  inference  is  justified  that  the  property  was  intended  to  pass. 
It  is  of  course  clear  that  if  an  intention  be  manifested  to  transfer 
the  property  in  parts  as  appropriated  without  delivery,  the  inten- 
tion of  the  parties  will  be  respected ;  and  so  even  though  delivery 
is  made,  the  seller's  title  may  be  retained.  The  rule  given  merely 
■expresses  the  natural  inference  when  nothing  exists  to  indicate  a 
contrary  intention.^^  The  question  remains  to  be  considered 
whether  it  can  be  regarded  as  a  manifestation  of  an  intention  to  take 
the  property  in  parts,  if  the  buyer  sends  his  own  receptacles  for  the 
goods,  but  puts  these  receptacles  into  the  seller's  hands.  It  is  sub- 
mitted that  the  facts  in  Aldridge  v.  Johnson  and  Langton  v. 
Higgins  do  not  warrant  the  conclusion  that  delivery  had  been 
made  to  the  buyer.  It  may  be  urged  that  even  though  there  has 
been  no  delivery  under  such  circumstances,  there  is  nevertheless  a 
manifestation  of  intent  to  take  the  property  as  the  receptacles  are 
filled.    In  spite  of  the  decision  in  Aldridge  v.  Johnson,^"  it  seems 


1;o  the  contract  in  case  of  the  non- 
completion  of  the  supply;  in  the 
other,  that  they  might  have  the  goods 
for  which  they  would  be  obliged  to 
pay." 

"  In  Ogg  V.  Shuter,  L.  R.  10  C.  P. 
159,  1  C.  P.  D.  47,  the  contract 
called  for  cargo  of  potatoes  to  be 
shipped  in  sacks  furnished  by  the 
huyer,  to  be  paid  for  by  cash  against 
till  of  lading.  The  potatoes  were  so 
shipped,  the  bill  of  lading  being  taken 
to  the  seller's  order  and  sent  w^J 
his  indorsement  to  his  own^j^title^i  to 
"be  transferred  to  the  buyeif  oh-  pay- 
ment of  the  balance  of  the  price, 
part  having  been  paid  in  advance. 
The  buyer  thinking  the  cargo  was 
short  refused  to  pay  the  full  price. 
The  seller's  agent,  thei-efore,  declined 
to  surrender  the  bill  of  lading  and 
Tesold  the  potatoes.  The  cargo  was 
in  fact  complete.  The  plaintiff 
trought  trover  and  was  allowed  to 
recover  by  the  lower  court,  but  this 


decision  was  reversed  in  the  Ex- 
chequer Chamber.  The  lower  court 
erroneously  assumed  that  both  parties 
supposed  the  cargo  to  be  short,  and 
that  the  buyer  was  not  in  default  in 
refusing  to  accept  the  draft  for  the 
price  on  tender  of  the  bill  of  lading. 
The  upper  court,  while  not  abso- 
lutely holding  that  the  property  had 
not  passed,  decided  that  the  reten- 
tion of  the  bill  of  lading  gave  the 
seller  not  jneEcl^—ar— right-  to  Tetaiir 
"posiession  until  the  buyer  fulfilled 
the  conditions  of  the  contract,  but 
also  a,  power  to  dispose  of  the  goods  / 
so  long  at  least  as  the  buyer  con- 
tinued in  default.  It  is  to  be  noticed 
in  this  case  that  the  provisions  of 
the  contract,  cash  against  bill  of  lad- 
ing, indicates  an  intention  either 
that  the  property  should  not  vest  in 
tlie  buyer  when  the  sacks  were  filled, 
or  that  if  the  property  passed,  a  lien 
should  be  retained. 
="  7  E.  &  B.  885. 
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of  doubtful  propriety  to  say  that  sending  200  sacks  operates  as 
an  agreement  to  become  owner  of  eacb  one  as  it  is  filled.  If  the 
property  passes  as  each  sack  is  filled,  it  not  only  follows  that  the 
buyer  is  entitled  to  demand  the  goods  if  the  seller  becomes  a 
bankrupt  though  some  of  the  sacks  are  not  filled,  but  the  risk 
of  loss  of  the  partially  filled  sacks  must  be  upon  the  buyer.  It 
may  be  doubted  whether  this  would  be  so  held.^''    At  least  if  there 


"  In  Kochester  Oil  Co.  i'.  Hugliey, 
56  Pa.  St.  322,,  the  defendant  con- 
tracted to  buy  and  the  plaintiff  to 
sell  four  barge  loads  of  oil,  about 
2,200  barrels  at  ¥4.60  a  barrel,  de- 
liverable at  Oleopolis,  and  to  be 
measured  in  the  tanks  of  the  Penn- 
sylvania Tube  Company.  The  tube 
company  received  oil  from  various 
owners,  'which  it  did  not  keep  sepa- 
rate, but  measured  when  it  received 
a,nd  delivered  to  the  order  of  the 
owner  by  measurem-ent  at  the  tanks. 
The  buyer  furnished  barges,  and  495 
barrels  bad  been  run  into  one  barge, 
and  about  450  barrels  into  another, 
when  the  oil  took  fire  and  both  barges 
and  oil  were  burned.  The  seller  sued 
for  the  price  and  ofTered  evidence 
tending  to  show  that  by  the  course 
of  business  the  barges  were  during 
delivery  in  the  custody  and  control 
of  the  purchaser.  This  evidence  was 
rejected  and  a  request  for  an  instruc- 
tion to  the  jury  that  if  the  barges 
were  in  the  possession  and  control  of 
the  buyer  or  his  agents,  the  oil  was 
delivered  as  soon  as  it  entered  the 
barges.  So  far  as  to  change  property 
between  seller  and  buyer  was  denied. 
The  court  said:  "The  question  was 
submitted  to  the  jury  on  the  trial 
below,  and  they  found  that  the  con- 
tract between  the  plaintiff  and  de- 
fendant was  for  the  sale  and  delivery 
of  four  barge-loads  of  oil,  and  not  a 
sale  of  oil  by  the  barrel.  Of  course, 
until  delivery  no  specific  oil  passed 
to  the  defendant.  Tntil  this  took 
place,  he  had  only  3.  right  of  action 


to  recover  for  a  breach  of  contract. 
It  is  unnecessary  to  say  whether  the 
defendant  was  bound  to  take  and  pay 
for  the  number  of  barrels  in  each 
completely  laden  barge ;  if  there  be 
a  question  about  that,  it  is  not  here, 
but  whether  the  contents  of  par- 
tially laden  barges  in  progress  of  be- 
ing filled  passed  as  fast  as  it  entered 
the  barge.  The  court  thought  not, 
and  so  decidedly  think  we.  The  de- 
fendant could  not  be  compelled  to 
take  a  partly  filled  barge  when  he 
had  contracted  for  full  ones,  any 
more  than  if  he  had  contracted  for  a 
barrel  of  oil  could  he  have  been  com- 
pelled to  accept  one-half  or  quarter 
full.  This  would  hardly  be  contended 
for,  yet  the  principle  is  the  same. 
Winslow,  Lanier  &  Co.  r.  Leonard, 
12  Harris,  14;  Story,  Sales,  §§  206, 
290.  Under  the  finding  of  the  jury 
there  is  little  room  for  argument 
against  the  ruling  complained  of. 
Nor  do  we  see  any  error  in  rejecting 
the  offers  of  testimony."  A  similar 
case  is  llays  r.  Pittsburgh  Packet  Co., 
33  Fed.  Rep.  552,  wlicre  the  District 
Court  for  the  Western  District  of 
Pennsylvania  followed  the  decision 
just  stated.  The  Climax  Coal  Com- 
pany had  undertaken  to  fill  a  flatboat 
with  coal-slack,  and  the  boat  was 
only  partially  filled  when  it  w.is  re- 
moved. Acheson,  J.,  said:  "The 
contract  was  still  executory.  The 
libelant  was  not  bound  to  accept  the 
flatboat  only  a  third  or  one-half  full. 
If  the  boat  had  then  been  swept  away 
by  a  flood,  the  loss  of  the  sl.^ck  would 
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is  no  delivery  to  tke  buyer  it  seems  probable  tbat  any  assent  to 
appropriation  in  parts  relates  only  to  completed  units."^  If,  kow- 
ever,  there  is  delivery,  it  seems  on  principle  that  the  property 
passes  in  the  goods  as  delivered.  As  the  buyer  receives  pos- 
session, he  must,  in  the  absence  of  agreement  to  the  contrary,  be 
assumed  to  assent  to  become  owner.^^  Doubtless  if  the  full 
quantity  is  not  delivered,  the  buyer  may  return  what  he  has 
already  received,  but  his  right  to  do  so  seems  rather  by  virtue  of  a 
condition  subsequent  than  because  the  property  has  never  vested 
in  the  part  received  by  him.^*  The  unwillingness  of  English 
writers,  and  those  who  follow  them,  to  admit  that  when  the  prop- 
erty has  once  vested  in  the  buyer  the  transaction  can  be  rescinded 
is  perhaps  accountable  for  part  of  the  lack  of  adequate  analysis 
of  the  situation.^^  But  it  now  seems  clear  that  even  in  England 
the  buyer  may  return  the  goods,^®  and  the  obvious  justice  of  such  a 
rule  ought  to  make  it  evident  that  a  breach  by  the  seller  of  a  prom- 
ise on  the  faith  of  which  the  whole  transaction  was  entered  into, 
should  be  a  good  ground  for  rescinding  an  executed  sale  and  re- 


have  fallen  on  the  coal  company. 
True,  the  flatboat  belonged  to  the 
libelant,  but  the  title  to  the  slack 
did  not  pass  to  him  as  fast  as  it  was 
loaded  into  the  boat.  Nesbit  v. 
Burry,  25  Pa.  St.  208;  Rochester  Oil 
Co.  V.  Hughey,  56  Pa.  St.  322; 
Sneathen  v.  Grubbs,  88  Pa.  St.  147. 
There  is  no  evidence  or  circumstance 
indicating  that  it  was  the  understand- 
ing or  intention  of  the  parties  that, 
during  the  progress  of  the  filling  of 
the  flatboat,  the  title  to  each  bushel 
of  slack  as  it  was  loaded  should  pass 
to  the  purchaser.''  If  the  question 
were  merely  one  of  appropriation, 
these  cases  would  be  sound,  but  it 
seems  impossible  to  distinguish  them, 
on  the  question  of  delivery,  from  the 
case  of  Colonial  Ins.  Co.  r.  Adelaide 
Ins.  Co.,  12  A.  C.  128,  stated  in  the 
text,  and  the  English  decision  seems 
correct. 

='  In  Aldridge  v.  Johnson,  7  E.  &  B. 
885,  it  seems  to  have  been  assumed 
that  the  property  vested  sack  by  sack 


as  each  was  completely  filled.  Lord 
Campbell  said:  "When  the  bank- 
rupt put  the  barley  into  the  sacks, 
eo  instanti  the  property  in  each  sack- 
ful vested  in  the  plaintiff." 

"'  In  accordance  with  this  view  is 
Colonial  Ins.  Co.  v.  Adelaide  Ins.  Co., 
12  A.  C.  128;  opposed  to  it  the 
Pennsylvania   decisions   stated  above. 

=*Shipton  V.  Casson,  5  B.  &  C.  378; 
Oxendale  v.  Wetherell,  9  B.  &  C.  386; 
Colonial  Ins.  Co.  v.  Adelaide  Ins.  Co., 
12  A.  C.  128,  138. 

'"Thus  in  the  second  edition  of 
Blackburn,  Contract  of  Sale,  501,  the 
learned  editor  says  of  the  statements 
in  Shipton  t'.  Casson,  and  Oxendale  v. 
Wetherell,  cited  in  the  preceding  note, 
that  "  it  seems  more  than  doubtful, 
on  principle,  whether  the  buyer  could 
return  the  goods  if  the  property  had 
passed  to  him  in  the  absence  of  some 
agreement  express  or  implied." 

'°  Colonial  Ins.  Co.  v.  Adelaide  Ins. 
Co.,  12  A.  C.  128,  138. 
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vesting  the  property  in  the  buyer.  This  subject  is,  however,  more 
fully  considered  in  connection  with  the  remedies  of  the  buyer  for 
breach  of  warranty."^  Another  view  of  the  effect  of  putting  the 
goods  in  the  buyer's  receptacles  where  these  receptacles  are  of 
very  slight  value  compared  with  the  value  of  the  goods  put  into 
them,  is  that  by  accesion  the  property  in  the  sacks  passes  to  the 
seller.  This  doctrine  would  doubtless  only  be  applicable  to  cases 
where  the  receptacles  were  not  only  of  slight  value,  but  where- 
only  a  single  use  of  them  was  contemplated.^^ 

§  278.  Rule  4  (2). —  Appropriation  by  delivery  to  a  carrier. — 
By  far  the  commonest  and  most  important  illustration  of  the  trans- 


"•' Infra,  §  608. 

'"  The  case  which  suggests  this 
statement  is  Atchison,  etc.,  R.  R.  Co. 
i:  Schriver,  72  Kans.  550,  84  Pad  19, 
4  L.  R.  A.  (N.  S.)  1056.  In  this 
case,  in  accordance  with  a  previous 
arrangement,  the  plaintiff  delivered  to 
the  defendant  railroad  a  carload  of 
flour  in  bags  which  had  been  fur- 
nished by  D.  B.  Kirk  &  Co.,  the 
prospective  buyer.  The  carload  was 
consigned  to  "  shippers'  order,  notify 
D.  B.  Kirk  &  Co."  It  was  held  that 
the  railroad  was  liable  for  delivering 
the  flour  to  Kirk  &  Co.  without  the 
surrender  of  the  bill  of  lading,  wliich 
had  been  attached  by  the  shipper  to 
a  draft  on  Kirk  &  Co.  and  sent  for- 
ward. The  draft  was  dishonored. 
The  court  said:  "The  fact  that  the 
bags  when  furnished  to  the  plaintiff, 
belonged  to  Kirk  &  Co.,  gave  the 
latter  no  right  to  the  possession  of 
them,  much  less  the  right  to  detain 
the  entire  consignment  of  flour.  The 
bags  were  voluntarily  turned  over  to 
the  plaintiff  to  be  filled  with  flour. 
In  a  certain  sense  the  process  of 
manufacturing  flour  for  market  is  not 
entirely  complete  until  the  flour  is 
incased  in  sacks.  At  least  the  prod- 
uct is  not  merchantable  until  that  or 
its  equivalent  is  done,  since  the  com- 
modity cannot  be  handled  in  bulk. 
When  once  a  bag  has  been  filled  with 


flour,  the  two  cannot  be  separated 
without  loss ;  and  it  is  not  contem- 
plated that  they  shall  be  separated 
except  as  the  flour  is  finally  con- 
sumed. For  all  practical  commercial 
and  legal  purposes,  the  bag  and  its 
contents  become  inseverable.  They 
are  no  longer  independently  identified 
as  so  many  pounds  of  flour  and  a 
bag.  but  they  become  united  in  a 
single  entity,  a  sack  of  flour.  The- 
flour,  however,  is  the  principal  thing. 
The  sack  is  but  a  minor  accessory  to- 
the  flour,  and,  in  comparison  Avith  it,, 
is  of  an  almost  negligible  value. 
Therefore,  under  ordinary  circum- 
stances, and  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  a 
party  supplying  sacks  will  be  held  to 
consent  that  his  subsidiary  and  rela- 
tively unimportant  contribution  to 
the  flnal  product  shall  become  an  ac- 
cession to  the  contribution  of  the 
manufacturer.  If  by  accident,  inad- 
vertence, mistake,  or  other  conduct 
not  involving  fraud,  a  sack  be  im- 
properly filled,  the  result  is  the  same 
as  if  it  were  lost  or  destroyed.  The 
remedy  is  not  by  replevin,  but 
through  an  action  for  damages,  since 
the  law,  as  a  means  of  justice,  will 
not  jeopardize  the  overwhelming  mass 
and  value  of  the  article  for  that 
which  is  insignificant  and  inci- 
dental." 
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fer  of  the  property  in  goods  by  subsequent  appropriation  by  the 
seller  arises  where  the  seller,  in  fulfillment  of  a  contract  with,  or 
an  offer  from  the  buyer,  delivers  goods  to  a  carrier  for  shipment 
to  the  buyer.  That  the  property  passes  on  delivery  to  the  carrier, 
under  these  circumstances,  was  settled  indeed  before  the  general 
rules,  as  to  appropriation  by  the  seller  had  been  completely  formu- 
lated.^* The  question'  may  be  asked  why  this  time  rather  than  an 
earlier  moment  should  be  regarded  as  that  of  the  transfer  of  the 
property.  If  100  barrels  of  flour  are  ordered  from  a  distance, 
it  must  be  assumed  that  the  seller  will  first  segregate  100  barrels, 
that  he  will  then  carry  the  goods  either  in  his  own  trucks,  or 
others,  hired  for  the  purpose,  to  the  station  of  the  carrier,  from 
which  they  are  to  be  shipped  to  the  buyer.  Why  should  not  the 
property  pass  when  the  barrels  are  first  segregated  or  when  they 
are  put  into  the  trucks,  rather  than  when  they  are  delivered  to 
the  carrier  ?  It  is  sometimes  said  that  they  are  still  in  the  seller's 
control  prior  to  delivery  to  the  carrier.  This  is  doubtless  true 
but,  as  has  been  seen,  effective  appropriation  m.ay  be  made  even 
though  goods  are  still  in  the  exclusive  possession  and  control  of 
the  seller.  The  true  answer  seems  rather  to  be  this,  that  where 
several  things  are  to  be  done  by  the  seller  to  the  goods,  it  is  to  be 
assumed  that  the  parties  intend  the  appropriation  to  be  deferred 
until  the  last  of  these  acts  have  been  done.  The  analogy  natur- 
ally presents  itself  of  the  rule  that  where  something  remains  to  be 
done  to  put  the  goods  in  a  deliverable  condition  the  property  pre- 
sumably does  not  pass.  Where,  as  in  the  case  of  shipment  by 
carrier,  the  last  of  the  acts  which  the  seller  is  to  perform  puts 
the  goods  out  of  his  control,  there  is  an  added  reason  for  selecting 
that  time.  Though  the  buyer  may  assent  to  an  appropriation 
of  the  goods  while  still  wholly  in  the  seller's  control,  it  is  a  more 
natural  assumption,  if  by  the  terms  of  the  bargain  the  goods  are 

'""As  long  ago  as  1743  Lord  Hard-  the  action,  which  shows  tlie  property 

wicke    said    in    Snee    v.    Prescott,    1  to    be    in   him,    and   it   is   the    same 

Atk.   245,   248 :      "  I   admit   the  case  where  goods  are  delivered  to  a  master 

mentioned  by  the  plaintiff's  counsel,  of  a  vessel."     In  Button  v.  Solomon- 

of  inland  dealers  in  England,  that  if  son,   [1803]   3  B.  &  P.  582,  the  court 

goods   are   delivered   to   a   carrier   or  also    regarded    it    as    clear    that   the 

hoyman  to  be  delivered  to  A.  and  the  property    would    pass    to    the    buyer 

goods  are  lost  by  the  carrier  or  hoy-  when  the  goods  were  thus  delivered, 
man,    the    consignee    can    only    bring 
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proiiiptly  to  be  put  ia  the  hands  of  a  third  person,  that  the  prop- 
erty does  not  pass  until  the  latter  moment.  "Whatever  reasons 
may  be  given  for  the  rule,  it  is  well  settled  both  in  England  and 
in  this  country.*"  In  order  to  make  the  rule  applicable,  however, 
the  seller  must  have  acted  in  conformity  with  authority  given  him 
by  the  buyer.  If,  therefore,  the  goods  which  he  sends  are  not 
those  ordered,*^  or  even  if  there   are   too   many,*^  or  too  few,*^ 


"Fragano  r.  Long,  4  B.  &  C.  219; 
Bryans  r.  Nix,  4  M.  &  W.  775;  Cork 
Distilleries  Co.  r.  Railway  Co.,  L.  R. 
7  H.  L.  269;  Ex  parte  Pearson,  3 
Ch.  443 ;  Johnson  v.  Railway  Co.,  3 
C.  P.  D.  499;  United  States  r.  An- 
drews, 207  U.  S.  229;  Hobble  r. 
Smith,  27  Fed.  Rep.  650;  Easton  v. 
Wostenholm,  137  Fed.  Rep.  524,  70 
C.  C.  A.  108;  Robinson  v.  Pogue,  86 
Ala.  257 ;  Brandon  Printing  Co.  v. 
Bostick,  126  Ala.  247,  28  So.  705; 
Elliott  V.  Howison,  146  Ala.  568,  40 
So.  1018;  Main  v.  Jarrett,  83  Ark. 
426,  104  S.  W.  163,  119  Am.  St.  Rep. 
144;  Hill  V.  Freita  Mercantile  Co., 
Colo.  ,   94  Pac.    354;    Grange 

Co.  r.  Farmers'  Mill  Co.,  3  Cal. 
App.  519,  86  Pac.  615;  Dwersy  v. 
Kellogg,  44  111.  114;  Carth.ige  i-. 
Munsell,  203  111.  474,  67  N.  E.  831; 
Leggett  &  jNIeyer  r.  Collier,  89  Iowa, 
144,  56  N.  W.  417 ;  Torrey  i.  Corliss, 
33  :\[e.  333 ;  Lombard  Governor  Co.  v. 
Great  Northern  Paper  Co.,  101  Me. 
114,  63  Atl.  555;  National  Bank  of 
Bristol  r.  B.,  etc.,  R.  R.  Co.,  99  Md. 
661,  59  Atl.  134,  105  Am.  St.  Rep. 
321;  Johnson  v.  Stoddard,  100  Mass. 
306;  Prince  r.  Boston  &  L.  R.  Co., 
101  Ma?s.  542,  100  Am.  Dec.  129; 
Merchants'  Nat.  Bank  v.  Bangs,  102 
Mass.  291 ;  Bctz  r.  Me?iIorrow,  173 
:\rass.  8,  52  N.  E.  1069;  Dr.  A.  P. 
Sawyer  Medicine  Co.  r.  Johnson,  178 
:\ras3.  374,  59  N.  E.  1022 ;  Cox  v.  An- 
dersen, 194  Mass.  136,  80  N.  E.  230; 
Ke-isler  r.  Smith,  42  Minn.  494,  44 
N.  W.  794 ;  Neimeyer  Lumber  Co. 
V.  Burlington  R.  Co.,  54  Neb.  321,  74 


N.  W.  670,  40  L.  R.  A.  534;  Kelsea 
V.  Ramsey  &  Gore  !Mfg.  Co.,  55 
N.  J.  L.  320,  26  Atl.  907;  Krulder  i: 
Ellison,  47  N.  Y.  36,  7  Am.  Rep.  402 ; 
Bowlin  Liquor  Co.  !'.  Beaudoin,  15 
N.  Dak.  557,  108  N.  W.  545;  Schmertz 
r.  Dwyer,  53  Pa.  St.  335;  Philadel- 
phia, etc.,  R.  Co.  r.  Wireman,  88  Pa. 
St.  264;  Dannemiller  r.  Kirkpatrick, 
201  Pa.  St.  218,  50  Atl.  928;  Mitchell 
V.  Baker,  208  Pa.  St.  377,  57  Atl. 
700;  Greif  r.  Seligman  (Tex.  Cir. 
App.),  82  S.  W.  533. 

"Pope  V.  Allis,  115  U.  S.  363,  20 
L.  ed.  393,  the  court  alter  a  citation 
of  authorities  said:  "The  authori- 
ties cited  sustain  this  proposition, 
that  when  a  vendor  sells  goods  of  a 
specified  quality,  but  not  in  existence 
or  ascertained,  and  undertakes  to  ship 
them  to  a  distant  buyer  when  made 
or  ascertained,  and  delivers  them  to 
the  carrier  for  the  purchaser,  the 
latter  is  not  bound  to  accept  them 
without  examination.  The  mere  de- 
livery of  the  goods  by  the  vendor  to 
the  carrier  does  not  necessarily  bind 
the  vendee  to  accept  them.  On  their 
arrival  he  has  the  right  to  inspect 
them  to  ascertain  whether  they  con- 
form to  the  contract,  and  the  right  to 
inspect  implies  the  right  to  vcji'ct 
them  if  they  are  not  of  the  quality 
required  by  the  contract.  The  rul- 
ings of  the  Circuit  Court  were  in  ac- 
cordance with  these  views."  To  the 
same  effect  is  Vigers  v.  Sanderson, 
[1901]  1  K.  B.  608.  In  this  case  it 
was  expressly  provided  that  property 
should  pass  on  shipment,  but  it  was, 
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or  they  are  sent  at  a  materially  difJerent  time,**  or  by  a  different 
■route  or  method  of  shipment,*^  or  are  misdirect-ed/"  the  property 
A\ill  not  pass.  ]\Ioreover  the  seller  must  not  only  observe  the 
express  terms  of  the  order  or  contract,  but  must  also  fulfill  such 
obligations  as  the  law  imposes,  irrespective  of  express  bargain. 
Goods,  therefore,  must  be  packed  in  a  'reasonably  careful  manner, 
having  in  view  the  nature  of  the  goods  and  the  transit,  or  the 
property  will  not  pass.*^  The  contract  m^ade  with  the  carrier 
for  the  transportation  of  the  goods  must  also  be  a  proper  one, 
having  in  view  all  the  circumstances  of  the  ease.  Generally  a 
remedy  against  the  carrier  for  failure  to  perform  its  common-law 


nevertheless,  held  that  the  property 
would  only  pass  to  goods  of  the  de- 
scription contracted  for.  So  in  Weil 
V.  Stone,  33  Ind.  App.  112,  69  N.  E. 
698;  Gardner  i'.  Lane,  9  Allen,  492. 
85  Am.  Dec.  779;  Barton  v.  Kane,  17 
Wis.  37,  84  Am.  Bee.  728 ;  Schiller  v. 
Blyth  V.  Fargo  Co.,  15  Wyo.  304,  88 
Pac.  648. 

'=Cunliffe  r.  Harrison,   6  Ex.  903; 
Downer    v.    Thompson,    2    Hill,    137; 
Croninger  v.  Crock-er,  62  N.  Y.   151; 
Perry    v.   Mount   Hope   Iron   Co.,    16 
R.  I.  318,  15  Atl.  87;  Barton  v.  Kane, 
17   Wis.   37,   84   Am.   Dec.   728.      See 
also   Dixon   v.   Fletcher,   3  M.   &   W. 
146;   Hart  v.  Mills,  15  M.   &  W.  85 ; 
Levy    V.    Green,    8    E.    &    B.    575,    1 
E.  &  E.  969;  Rommel  [:.  Wingate,  103 
Mass.   327.     Compare  Martz  v.   Put- 
nam,   117    Ind.    392,    20    X.    E.    270; 
Iron  Cliflfs  Co.  v.  Buhl,  42  Mich.  80, 
3  N.  W.  269;  Brownfield  v.  Johnson, 
128     Pa.     St.     254,     18    Atl.     543,     6 
L.   R.   A.   48;    McHenry  v.   Bulifant, 
207  Pa.  St.   15,  56  Atl.  226.     But  if 
the    seller    sends    a    larger    quantity 
than    the    contract   requires,    for   the 
price   of  the  smaller  quantity,   there 
■seems   no  valid  ground   of   objection. 
Do-vraer    t'.    Thompson,    6    Hill,    208, 
revg.  s.  c,  2  Hill,  137,  on  this  ground. 
"  Sutherland  Medicine  Co.  r.  Balti- 
more,  81    Ark.   229,   98    S.   W.   966; 
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Richardson  r.  Dunn.  2  Q  B.  218; 
Downs  t'.  Marsh,  29  Conn,  409. 

**  Green  v.  Lineville  Drug  Co.,  150 
Ala.  112,  43  So.  216;  WMte-Braneh- 
McConkin-Sheldon  Co.  v.  Carson,  25 
Ky.  L.  Rep.  1230,  77  S.  W.  366; 
Rommel  v.  Wingate,  103  Mass.  327 ; 
Hoover  v.  Mailer,  51  Minn.  269,  53 
N.  W.  '646;  Reynolds  u.  Spencer,  92 
Hun,  275. 

"Ullock  V.  Heddelein,  Dans.  &  L. 
6;  Wheelhouse  v.  Parr,  141  Mass. 
593,  6  N.  E.  787 ;  Jones  v.  Schneider, 
22  Minn.  279;  Hills  v.  Lynch,  3  Rob. 
42  (N.  Y.  Super.  Ct.)  ;  Corning  v. 
Colt,  5  Wend.  253.  Compare  Ana- 
conda Mining  Co.  v.  Houston,  107  111. 
App.  183.  If  the  route  is  not  speci- 
fied by  the  parties  it  is  sufficient  if 
the  buyer  ships  the  good.'  by  the 
usual  route.  Robinso.n  v.  Pogue,  86 
Ala.  257 ;  Hauseman  v.  Nye,  62  Ind. 
485;  Garbracht  r.  Commonwealth,  96 
Pa.  St.  449;  Sarbecker  r.  State,  65 
Wis.  171,  26  N.  W.  541. 

■"  Green  i'.  Lineville  Drug  Co.,  150 
Ala.  112,  43  So.  216;  American  Jew- 
elry Co.  V.  Witherington,  81  Ark. 
134,  98  S.  W.  695;  Woodruff  v. 
Noyes,  15  Conn.  335 ;  Garretson  v. 
Selby,  37  Iowa,  529. 

"Wilson  !'.  Western  Fruit  Co.,  11 
Ind.  App.  89,  -38  N.  E.  827;  Finn  v. 
Clark,  10  Allen,  479,  12  Allen.  522. 
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duty  must  be  preserved. ^^  The  goods  may  be,  however,  of  so 
dangerous  or  fragile  a  character  that  the  carrier  will  not  accept 
them  -without  a  contract  limiting  its  liability.  Under  these 
circumstances  the  shipper  is  justified  in  making  the  shipment 
imder  such  a  contract.*®  It  is  not  part  of  the  seller's  duty  to 
insure  the  goods, ^'^  though  by  contract  or  even  by  custom  such  a 
duty  might  be  imposed  on  the  seller. ^^  If  goods  are  shipped  but 
because  of  some  failure  on  the  part  of  the  seller  to  comply  with 
the  terms  of  the  offer  or  contract,  or  with  the  duties  imposed 
upon  him  by  law,  the  property  does  not  pass,  the  shipment  con- 
stitutes an  offer  by  the  seller  to  the  buyer,  for  there  is  a  clear 
manifestation  by  the  seller  of  willingness  to  allow  the  buyer  to 
have  the  goods  shipped,  in  satisfaction  of  the  seller's  obligation 
under  the  contract,  or  in  performance  of  the  order  or  oifer  pre- 
viously sent  by  the  buyer,  and  this  cross-ofFer  of  the  seller  will 
be  accepted  by  the  buyer  if  he  accepts  the  goods  after  an  oppor- 
tunity for  inspecting  them,  or  after  he  is,  or  ought  to  be,  aware 
of  the  seller's  failure  to  comply  with  the  terms  of  the  original 
contract  or  offer. ^^  As  hereafter  will  be  noticed,^^  a  buyer  has  a 
right  to  inspect  the  goods  in  order  to  satisfy  himself  that  the  seller 
has  fulfilled  the  authority  conferred  upon  him  to  appropriate 
goods  to  the  bargain,  but  this  right  of  inspection  is  not  a  condition 
precedent  to  the  transfer  of  the  property  in  cases  where  the  seller 
has  been  authorized  to  make  an  appropriation.  If  the  seller  con- 
forms to  the  authority  given  him,  the  property  passes  and  the 
buyer's  subsequent  inspection  merely  enables  him  to  satisfy  him- 
self that  because  the  authority  given  the  seller  was  properly  ex- 
ercised the  property  passed.''* 

"Buckman  r.  Levi,  3  Campb.  414;  107   III.    183.      See    also    Peterson    i'. 

Clarke    r.    Hutchins,    14    jSast,    475 ;  Mineral  King  Fruit  Co.,  140  Cal.  624, 

Ward  I).  Taylor,  56  111.  494.  74  Pac.  1G2. 

"  Stafford    i'.    Walker,    67    111.    83  ''  Infra,  §  470  et  seq. 

(fruit).  "See    infra,     §     470     et    seq.      In 

=»Bartlett   v.   .Tewett,   98   Ind.   206.  Giffen    v.    Selma    Fruit    Co.,    5    Cal. 

See  Sales  Act,  §  46  (3).  App.    50,     89     Pac.     855,    the    court 

"Bartlett   r.   .Tewett,   98   Ind.   206;  said,  speaking  of  a  contract  by  which 

New  York  Tartar  Co.  v.  French,  154  the  seller  agreed  to  ship  goods  like  a 

Pa.  St.  273,  26  Atl.  425.  sample,  that  "  title  will  not  pass  until 

^'  Anaconda  Mining  Co.  v.  Houston,  there    has    been    an    acceptance "    in 
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§  279.  Rule  4  (2)  —  Continued.— Sales  C.  0.  D.— The  practice 
is  common  in  this  country  of  sending  goods  to  the  buyer  marked 
"  C.  O.  D."  The  meaning  of  these  letters  is  "  collect  on  de- 
livery." ^^  The  object  of  so  marking  goods  is  to  instruct  the 
carrier  not  to  deliver  the  goods  until  the  price  has  been  collected. 
It  has  been  held  by  some. authorities  that  tbe__e£FgaL-.of  t.his  ig  txi 
retain  title  in  the  seller  until  the  jrice  has   been,  paid.^^     The 


weight  of  authority,  however,  supports  the  view  that  possession 
only  is  tcPbe^ref ained  by  the  seller  until  the  price  is  paid  and  that 
the  property  passes  immediately  on  delivery  to  the  carrier,  as- 
summg  that  the  circumstances  are  such  that  the  property  wouFd 
pass  were  it  not  for  the_reguiremeTit.  pf  paympjit.  of  the  price 
before  delivery .^^     The  latter_yiew  seems  .preferable  on  principle 


sucli  a  sale.  This  statement,  how- 
ever, must  be  regarded  as  erroneous. 
The  sample  served  merely  as  a  brief 
Jorm  of  description.  Supra,  §  250. 
It  the  goods  which  the  seller  shipped 
were  like  the  sample,  the  property- 
would  pass  on  shipment,  but  in  the 
absence  of  circumstances  showing  a 
contrary  intention  the  buyer  would 
have  no  power  to  reject  such  goods. 
See  also  Baars  i\  Mitchell,  154  Fed. 
Rep.  322,  83  C.  C.  A.  466;  Gass  t'. 
Astoria  Veneer  Mills,  121  N.  Y.  App. 
Div.  182,  105  N.  Y.  Suppl.  794. 

"  State  V.  Intoxicating  Liquors,  73 
Me.  278 ;  Baker  v.  Bourcicault.  1 
Daly,  23;  Crook  i\  Cowan,  64  N.  C. 
743,"  745;  State  v.  O'Neil,  58  Vt.  140, 
2  Atl.  586,  56  Am.  Rep.  557;  dis- 
missed for  want  of  jurisdiction,  144 
U.  S.  323,  36  L.  ed.  450. 

'^'' United  States  i.  Shriver,  23  Fed. 
Rep.  134;  United  States  r.  Cline,  26 
Fed.  Rep.  515;  Crabb  r.  State,  88 
Ga.  584,  15  S.  E.  455  (compare 
Dunn  V.  State,  82  Ga.  27,  8  S.  E. 
806,  3  L.  R.  A.  199)  ;  State  v.  United 
Express  Co.,  70  Iowa,  271,  30  N.  W. 
118  Iowa,  447,  92  N.  W.  66;  State  r. 
568 ;  State  v.  American  Express  Co., 
Wingfield,  115  Mo.  428,  22  S.  W.  363, 
37  Am.  St.  Rep.  406;  State  v.  O'Neil, 


58  Vt.  140,  2  Atl.  586,  56  Am.  Rep. 
557;  dismissed  for  want  of  jurisdic- 
ton,  144  U.  S.  323,  36  L.  ed.  450 
(this  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  but  was 
dismissed  on  the  ground  that  no 
Federal  question  was  involved.  Har- 
lan, J.,  in  a  dissenting  opinion  ex- 
presses assent  to  the  decision  of  the 
State  court  that  the  property  did 
not  pass  until  the  condition  of  pay- 
ment was  complied  with)  ;  State  v. 
Goss,  59  Vt.  266,  9  Atl.  829,  59  Am. 
Rep.  706.  See  also  Wagner  v.  Hal- 
lack,  3  Colo.  176;  City  of  South  Bend 
r.  Martin,  142  Ind.  31,  53,  41  N.  E. 
315,  29  L.  R.  A.  531 ;  Latta  r.  United 
States  Express  Co.  (Iowa),  92  N.  W. 
68:  Dosh  r.  United  States  Express 
Co.  (Iowa),  99  N.  W.  298;  Lane  v. 
Chadwick,  146  Mass.  68,  15  N.  E. 
121 ;  Hardy  v.  American  Express  Co., 
182  Mass.  328,  65  N.  E.  375,  59 
L.  R.  A.  731;  Sims  r.  Norfolk,  etc., 
R.  R.  Co.,  130  N.  C.  556,  41  S.  E. 
673. 

"  United  States  v.  Adams  Express 
Co.,  119  Fed.  Rep.  240;  Pilgreen  v. 
The  State,  71  Ala.  368;  State  v.  Carl, 
43  Ark.  353,  51  Am.  Rep.  565; 
Hunter  v.  State,  55  Ark.  357,  359; 
Carthage  v.  Duvall,  202  111.  234,  66 
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as  well  as  ibecause  of  the  weight  of  authority.  The  intention  of 
the  seller  as  expressed  by  the  letters  "C.  0.  D."  may  be  carried  out 
either  by  retention  of  title  or  retention  of  possession.  It  seems 
best  to  give  the  letters  an  effect  which  will  disturb  as  little  as 
possible  the  inferences  to  be  drawn  from  the  other  circumstances 
of  the  case.  Just  as  in  the  case  of  an  ordinary  bargain  and  sale, 
where  the  payment  of  the  price  is  a  concurrent  condition  with  the 
obligation  to  deliver  the  goods,  the  condition  implied  by  law  that 
the  price  must  be  paid  before  the  buyer  can  obtain  the  goods 
in  any  doubtful  case  should  be  held  to  give  the  seller  a  lien  merely 
and  not  to  prevent  an  immediate  transfer  of  title,  so  where  goods 
are  sent  from  a  distance  and  the  seller  by  marking  the  goods 
"  C.  0.  D."  endea.vors  to  secure  the  benefit  of  the  same  concurrent 
condition  wJiich  the  law  would  imply  in  his  favor  if  buyer  and 
seller  were  in  the  same  place,  a  similar  construction  should  be 
adopted.^^ 

§  280.  Hule  5. —  Effect  of  an  obligation  of  the  seller  to  deliver 
at  a  particular  .place. — -As  is  provided  by  a  subsequent  section  of 
the  Sales  Act,^®  apart  from  a  contract  or  usage  to  the  contrary, 
the  place  of  delivery  is  the  seller's  place  of  business  or  residence, 
unless  the  goods,  to  the  knowledge  of  the  parties,  were  in  some 
other  place  when  the  contract  or  sale  was  made.     If  the  -seller's 

N.  E.  1099:  Carthage  r.  Munaell,  203  Keller  r.   State    (Tex.   Cr.  App.),   87 

III.    474,     n-    N.    E.    831 ;     St.ite    v.  S.  W.  669 ;   Golightly  v.  State,  49  Tex. 

Calrnp,   64  Kans.   782,   68   Pac.   621 ;  Cr.  App.  44,  90  S.  W.  26,  2  L.  R.  A. 

James    r.    Commonwealth,     102    Ky.  (N.   S.)    383;    State   r.  Flanagan,  38 

108,  42  S.  W.  1107;  State  v.  Intnxi-  W.  Va.  53,  17  S.  E.  792,  22  L.  R.  A. 

eating  Liquors,  73  Me.  278;  State  v.  430,  45  Am.   St.  Rep.  836.     Most  of 

Peters,    91     Me.    31,    39     Atl.    342;  the  decisions  in  this  and  the  preced- 

Greenleaf   ?'.   Gallagher,   93   Me.   .549,  ing   note  linvolve    the    legality    of    a 

552,    45    Atl.    829,    74    Am.    St.    Rep.  sale  of  liquor,  the  question  depending 

371;    State    c.   Intoxicating   Liquors,  upon  whether  the  sale  was  complete 

m  ^\e.  404,  57  A.tl.  798;  Higgins   r.  on    the    shipment    or    not    until    the 

Murray,  7-3  N.  Y.  252;  Norfolk,  etc.,  goods    were    received    and    paid    for. 

U.  R.  Co.  r.  Barnes,  104  X.  C.  25,  10  The  principal  involved  seems  identical 

S.   E.   83    (but  see   Sims  v.  Norfolk,  with  that  in  any  ca^-.e  involving  the 

ictc,    P.    R.    Co.,    130   N.    C,    556,   41  question  of  the  transfer  of  title.    The 

S.  E,  673)  ;  State  i\  Mullin,  78  Ohio  authorities    are    thoroughly    collected 

St.    358,    85    N.    E.    556;     Common-  ^  and  carefully  examined  by  Professor 

wealth   V.   Fleming,   130  Pa.   St.   138,  Gregory  in  4  Col.  L.  Rev.  541. 

18^  Atl.  G22;  5  L.  R.  A.  470,  .17  Am.  "See  further  infra,  §  340  et  seq. 

St.  Rep.  763;   Freshman  v.  State,  37  "  Section  43   (1). 
Tex.   Cr.   App.   126,   38   S.  W.   1007; 


Teansfee  of  Peopeett  Between  Buyee  and  Sellee.     405 

ohlrgation  to  deliver  is  simply  that  imposed  by  law  in  accordance' 
with  this  rule,  the  fact'  that  the  seller  still  is  under  an  obligation 
to  deliver  the  goods  will  not  prevent  the  application  of  the  pre- 
sumption that  the  property  passes  as  soon  as  all  the  terms  of  the 
bargain  are  agreed  upon.*^"  Where,  however,  the  seller  assumes 
a  wider  obligation  in  regard  to  delivery,  the  case  is  different,  and 
rule  5  of  section  19  applies.  This  rule  states  the  doctrine  of 
the  common  law.  It  is  based  upon  a  theory  analogous  to  that 
supporting  rule  2  of  section  19  —  something  further  remains  to 
be  done  by  the  seller,  not  indeed  to  put  the  goods  in  a  deliverable 
state,  but  in  order  to  carry  out  the  bargain.  And  this  duty  ia 
not,  as  is  ordinarily  the  case  with  the  duty  of  the  seller  to  deliver, 
conditional  upon  the  concurrent  payment  of  the  price,  or  depend^ 
ent  upon  the  duty  of  the  buyer  to  come  for  the  goods.  Where  the. 
seller  contracts  to  deliver  the  goods  at  the  buyer's  residence  or  at 
any  other  particular  place  it  is  the  seller's  duty  to  go  forward 
unconditionally  with  the  transportation  of  the  goods  to  that  place. 
Until  he  has  done  that,  presumably  the  property  is  nat  intended 
to  pass.''"'  The  commonest  illustration  of  the  principle  arises 
where  goods  are,  by  the  terms  of  the  contract,  to  be  sent  by  a 
carrier  to  the  buyer  and  the  seller  contracts  not  simply  to  start 
the  goods  forward  but  that  they  shall  be  delivered  at  their  desti- 

""  See  supra,   §  264.  been     constituted]    and    complete     iu 

•'  In  Calcutta.  Co.  !'.  De  Mattosj  32  Switzerlajid      Until    the-   goods    had 

L.  J.  Q.  B.  322,  335,  Cockburn,  C.  J.,  been  delivered  in  London,  there  would 

said:     "If  by  the  terms  of  the  con-  have  been  no  sale;     The  property  iu 

tract  the  seller  engages  to  deliver  the  the  goods'  would  not  have  passed  to 

thing  sold  at  a  given  place,  and  there  the    purchaser."      See   also    an   unre- 

be   nothing   to   show   that   the   thing.  poi-ted,   case    referred   to    in.   Smith's 

Bold  was  to  be  in  the   meantime  at  Leading' Caaeg  (9th  ed.),  166.    To  the 

the  risk  of  the  buyer,  the  contract  is  same    eflEect   is    the   language    of  the 

not  fulfilled  by  the   seller  unless  he  court    in    McElwee-    r.    iletropolita-n 

delivers  it  accordingly;"  that  is,  "  the  Lumber   Co.,   G9   Fed.   Eep.   .'i02,   305, 

property  would  remain  in  the  seller  10  C.  C.  A..  232:    "Undoubtedly,  the 

and  the  thing  would  be  at  his  risk."  general    rule    is,    that    if:  the-   seller 

So     in     Badische     Fabrik     v.     Basle  obligates    himself    as    a    part   of   his 

Chemical    Works    [1898],   A.   C.   200,  contract   to    deliver   the   property   to 

207,    Lord   Herschell   .said    in    speak-  the    buyer    at    some    speoifiedi  place, 

ing    of     goods     ordered    to    be    sent  title    Avill    not    pass    until    such    de.-^ 

by  mail  from.  Switzerland  to  England :  livery.''     See  also  Cross  v.  Staie^.  75. 

"  If  the  goods  were  according  to  the  Ark.   522,   87  S.  W.   1026i;   Young,  v, 

order  to  be  delivered  by  the  seller  in  Edwards,  W.  Va.         ,  60  S.  E. 

England,    the    sale    would    not    have  992. 
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nation. ^^  Whether  by  the  terms  of  the  contract  the  seller  is  au- 
thorized to  make  a  final  appropriation  of  the  goods  to  the  buyer 
by  delivering  them  to  the  carrier   at  the  point  of  shipment,   or 


"  United  States  v.  Andrews,  207 
V.  S.  229,  240  28  S.  Ct.  100;  Hobble 
V.  Smith,  27  l'>il.  Rep.  07)11 ;  Peace 
Eiver  Phosphate  Co.  r.  Grafflin,  .58 
Ped.  Rep.  .5.tO;  Alabama  Xat.  Bank 
V.  Partner,  146  Ala.  513,  40  So.  9S7; 
Devine  i\  Edwards,  101  111.  138; 
Commonwealth  v.  Adair,  2S  Ky.  L. 
Rep.  657,  80  S.  W.  1130;  Jlagruder 
V.  Gage,  33  lid.  344;  Taylor  v.  Cole, 
111  Mass.  303;  Suit  r.  Woodhall,  113 
JIasa.  301;  ^^'eil  v.  Golden,  141  Mass. 
364,  6  N.  E.  229;  Commonwealth  r. 
Hugo,  104  Mass.  157,  41  N.  E.  123; 
Taussig  V.  Southern  Land  Co.,  124 
Mo.  App.  200,  101  S.  \V.  602; 
Neimeyer  Lumber  Co.  v.  Burlington 
E.  Co.,  54  Xeb.  321,  74  N.  W.  670, 
40  L.  R.  A.  534;  Conn  r.  Reed,  Daw- 
son &  Co.,  73  N.  J.  L.  112,  62  Atl. 
271;  McXeal  v.  Braun,  53  N.  J.  L. 
617,  23  Atl.  687,  26  Am.  St.  Rep. 
441 ;  Ludlow  V.  Browne,  1  Johns. 
1,  3  Am.  Dec.  277;  Sneathen  i'. 
Grubbs,  88  Pa.  St.  147;  Braddock 
Glass  Co.  V.  Irwin,  153  Pa.  St.  440, 
25  Atl.  490;  Dannemiller  v.  Kirk- 
patrick,  201  Pa.  St.  218,  50  Atl.  928; 
Bloyd  r.  Pollock,  27  W.  Va.  75;  Mc- 
Laughlin V.  Marston,  78  \Via.  670,  47 
N.  W.  1058;  Fromme  v.  O'Donnell, 
124  Wis.  529,  102  N.  -^y.  ig.  !„  Mc- 
Neal  )'.  Braun,  53  N.  J.  L.  617,  23 
Atl.  687,  26  Am.  St.  Rep.  441,  De 
Pue,  J.,  .said :  "  It  is  sometimes 
stated  as  a  general  rule  that  delivery 
to  the  carrier  is  delivery  to  the  con- 
signee, and  that  the  goods  are  to  be 
carried  to  their  destination  at  his 
risk.  But  an  examination  of  the  de- 
cisions to  that  effect  will  show  that 
this  doctrine  prevails  only  where  the 
contract  of  sale,  as  between  the  con- 
signor and  consignee,  was  concluded 
at  the  place  of  shipment,  and  the  un- 


dertaking to  ship  was  collateral  to 
the  contract  of  sale,  as  in  Tregelles 
r.  .Scwell,  7  Hurlst.  &  X.  574.  It 
will  also  be  found  that  the  rule,  uni- 
formly adopted  in  the  line  of  de- 
cisions, is  tliat  the  risk  of  loss  in 
transportation  depends  upon  the 
nature  of  tlie  transaction,  the  terms 
of  the  contract,  and  the  intention  of 
the  parties.  In  Dunlop  v.  Lambert, 
Lord  Cottenham  said:  "  \Ylien  the 
party  undertaking  to  consign  under- 
takes to  deliver  at  a  particular  place, 
the  property  till  it  reaches  that  place, 
and  is  delivered  according  to  the 
terms  of  the  contract,  is  at  the  risk 
of  the  consignor."'  In  Calcutta  Com- 
pany V,  De  Mattos,  ilr.  Justice  Black- 
burn said :  "  There  is  no  rule  of  law 
to  prevent  the  parties  from  making 
whatever  bargain  they  please.  If 
they  use  words  in  the  contract  show- 
ing that  they  intend  that  the  goods 
shall  be  shipped  by  the  person  who 
is  to  supply  them,  on  terms  that 
when  shipped  they  shall  be  the  con- 
signee's property  and  at  his  risk,  so 
that  the  vendor  shall  be  paid  for 
them  whether  they  are  delivered  at 
the  port  of  destination  or  not,  this 
intention  is  effectual.  *  *  »  jf  the 
parties  intend  that  the  vendor  shall 
not  only  deliver  them  to  the  carrier, 
but  also  undertake  that  they  shall 
actually  be  delivered  at  their  desti- 
nation, and  express  such  intention, 
this  is  also  effectual.  In  such  a  case, 
if  the  goods  perish  in  the  hands  of  the 
carrier,  the  vendor  is  not  only  not 
entitled  to  the  price,  but  he  is  liable 
for  whatever  damage  maj'  have  been 
sustained  by  the  purchaser  in  conse- 
quence of  the  breach  of  the  vendor's 
contract  to  deliver  at  the  place  of 
destination."      The    court,    therefore, 
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whether  the  dutj,  of  the  seller  is  to  deliver  the  goods  at  their 
destination,  the  risk  of  transportation  being  upon  him,  is  a  ques- 
tion of  fact.  If  the  contract  specifies  that  one  party  or  the  other 
is  to  pay  the  freight,  this  almost  certainly  indicates  the  intea- 
tion  of  the  parties  in  regard  to  the  matter.  If  the  huyer  is  to 
pay  the  freight,  it  is  a  reasonable  supposition  that  he  does  so 
because  the  goods  became  his  at  the  point  of  shipment  and  the 
carrier  is  his  agent  in  transporting  them.  On  the  other  hand, 
if  the  seller  is  to  pay  the  freight,  the  inference  is  equally  strong 
that  the  duty  of  the  seller  is  to  have  the  goods  transported  to  their 
ultimate  destination  and  that  the  carrier  is  his  agent  in  transport- 
ing the  goods.  Accordingly  if  the  seller  is  to  pay  freight,  the 
presumption  is,  as  stated  in  rule  5,  that  the  property  does  not  pass 
until  the  goods  have  reached  their  destination.^^  Other  circum- 
stances of  the  contract,  however,  may  make  it  evident  that  the 
intention  of  the  parties  was  not  to  impose  any  obligation  upon  the 
seller  to  deliver  the  goods  at  the  point  of  destination,  but  merely 
as  a  matter  of  adjustment  of  the  price  to  throw  the  expense  of 
the  freight  upon  the  seller.     Thus  if  a  contract  which  provides 

concluded  in  the  case  at  bar,  where  thug  assuming  the  risic  in  the  car- 
the  plaintiff  had  contracted  to  sell  riage,  the  carrier  becomes  the  agent 
and  deliver  the  coal  at  Burlington;  of  the  vendor,  and  the  property  will 
"  It  was  undisputed  in  the  case  now  not  pass  until  the  delivery  is  actually 
before  the  court,  and,  in  fact,  was  made."  If  the  bargain  requires  de- 
conceded  by  the  plaintiff's  counsel,  livery  through  a  common  carrier  to 
that  delivery  of  the  coal  by  the  plain-  a  drayman  whom  the  purchaser  has 
tiff,  at  Burlington,  at  his  own  ex-  authorized  to  receive  all  his  freight, 
pense,  was  a  material  term  in  the  con-  the  property  passes  on  delivery  to  the 
tract  of  sale.  Under  a,  contract  of  drayman.  Harris  v.  Pellenz,  146 
this  sort,  delivery  of  the  coal  on  board  Mich.  529,  109  N.  W.  1044. 
the  barge  was  delivery  to  the  master  "  Fragano  i:  Long,  4  B.  &  C.  219, 
as  the  plaintiff's  bailee  or  agent  to  223 ;  Berger  r.  State,  50  Ark.  20,  6 
perform  for  him  the  act  of  delivery  S.  W.  15,  24;  Devine  v.  Edwards,  101 
in  execution  of  his  contract.  1  Ben-  111.  138;  Hunter  Bros.  v.  Kramer 
jamin,  Sales  (Corbin's  ed.),  §  566.  Bros.,  71  Kans.  468,  80  Pac.  963; 
Meanwhile,  and  until  delivery  was  Suit  v.  Woodhall,  113  Mass.  391; 
consummated  in  such  a  manner  as  to  McLaughlin  v.  Marston,  78  Wis.  670, 
be  effectual  aa  between  vendor  and  47  N.  W.  1058.  Compare  Dr.  A.  P. 
purchaser,  the  coal  was  at  the  plain-  Sawyer  Medicine  Co.  v.  Johnson,  178 
tiff's  risk."  So  in  Magruder  v.  Gage,  Mass.  374,  59  N.  E.  1022  (stated 
33  Md.  344,  the  court  said :  "  If  the  infra,  note  69 )  ;  Warner  Saw  Mill  Co. 
vendor  undertakes  to  make  the  de-  t\  Ferree,  201  Pa.  St.  405,  50  Atl. 
livery    himself    at    a    distant    place,  924. 
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for  the  payment  of  freight  by  the  seller  also  provides  for  payment 
at  a  time  prior  to  the  arrival  of  the  goods  at  their  destination, 
it  is  a  fair  inference  that  the  transfer  of  the  property  was  not 
to  be  deferred  until  the  arrival  of  the  goods.  In  British  contracts- 
the  letters  "  c.  i.  f."  or  "  c.  f.  i."  standing  for  cost,  freight,  and  in- 
surance, are  in  common  use  and  signify  that  the  price  fixed  covers 
not  only  the  cost  of  the  goods  but  the  expense  of  freight  and 
insurance  to  be  paid  by  the  seller. ""^  And  under  such  a  contract 
it  seems  that  no  inference  is  permissible  that  the  seller  was  bound 
to  deliver  at  the  point  of  destination.'"''  In  mercantile  contracts 
the  letters  "  F.  0.  B."  are  frequently  used  to  express  the  obliga- 
tion of  the  parties  in  regard  to  the  payment  of  freight  and  other 
charges.  These  letters  which  stand  for  the  words  "  free  on  board  " 
mean  that  the  seller  shall  bear  all  expenses  until  the  goods  are 


"  In  Ireland  r.  Livingston,  L.  R.  5 
II.  L.  395,  406,  Blaclcburn,  J.,  said; 
"  The  terms  at  a  price,  '  to  cover 
coat,  freight,  and  insnranoe,  payme-nt 
by  acceptance  on  receiving  shipping 
documents,'  are  very  usual,  and  are 
perfectly  well  understood  in  practice. 
The  invoice  is  made  out  debiting  the, 
consignee  -with  the  agreed  price  (or 
the  actual  coat  and  commission,  with 
the  premiums  of  insurance,  and  the 
freight,  as  the  case  may  be),  and 
giving  him  credit  for  the  amount  of 
the  freight  which  he  Avill  have  to  pay 
to  the  shipowner  on  actual  delivery, 
and  for  the  balance  a  draft  is  drawn 
on  the  consignee  Avhich  he  is  bound 
to  accept  ( if  the  shipment  be  in  con- 
formity with  his  contract),  on  hav- 
ing handed  to  him  the  charter-party, 
bill  of  lading,  and  a  policy  of  insur- 
ance. Should  the  ship  arrive  with 
the  goods  on  board  he  will  have  to 
pay  the  freight,  which  will  make  up 
the  amount  he  has  engaged  to  pay. 
Should  the  goods  not  be  delivered  in 
consequence  of  a  peril  of  the  sea,  he 
is  not  called  on  to  pay  the  freight, 
and  he  will  recover  the  amount  of  his 
interest  in  the  goods  under  the  policy. 
If  the  nondelivery  is  in  consequence 


of  some  misconduct  on  the  part  of  the 
master  or  mariners,  not  covered  by 
the  policy,  he  will  recover  it  from 
the  shipowner..-  In  substance,  there- 
fore, the  consignee  pays,  though  in  o,. 
different  manner,  the  same  price  as 
if  the  goods  had  been  bought  and 
shipped  in  the  ordinary  way." 

™Bowden  r.  Little,  4  Comm.  (Aus- 
tralia) 1364.  In  this  case  an 
agreement  was  made  for  the  purchase 
and  sale  of  450  tons  of  onions  at 
certain  prices  "  c.  i.  f.  Sydney;" 
the  seller's  place  of  business  was 
in  Japan.  Onions  were  shipped  from 
Japan  which  were  merchantable  at 
the  place  of  shipment,  hut  were  not 
merchantable  when  they  arrived  at 
Sydney.  It  was  held  that  the  risk 
was  on  the  buyer.  Barton,  J.,  how- 
ever, said :  "  If  the  defenders  had 
averred  tliat  by  the  custom  of  mer- 
chants a  contract  c.  i.  f.  meant, 
and  was  vmiversally  recognized  as 
meaning,  a  contract  under  which  the 
seller  bound  himself  to  deliver  at  the 
port  to  which  the  goods  were  con- 
signed, that  would  have  been  a  dif- 
ferent matter.  But  no  such  custom 
is  averred." 
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delivered  at  the  place  wiiere  the-y  are  to  be  "  F.  0.  B."  By  neees- 
sary  implication,  all  fuTther  expense  is  upon  the  buyer.^®  If 
therefore,  the-  contract  provides  that  the  goods  are  to  be  delivered 
E.  0.  B.  at  the  point  of  shipment,  the  presiraiption  that  the  prop- 
erty is  to  pass  then  is  applicable.**^  On.  the  other  hand  when  the 
goods  are  to  be  delivered  E.  0.  B.  at  the  point  of  destination,  as 
the  seller  must  pay  the  freight  to  that  point,"^  presumably  the  prop- 
erty does  not  pass  until  then.^'  It  must  constantly  be  borne  in 
mind  that  the  rules  here  spoken  of,  like-  others  in  the  section  of  the 
Sales  Act  under  consideration,  are  rules  of  presumption  merely 


"The  meaning  of-  these-  letters  is 
■ivell  underatooi  by  the  courts. 
United.  StEttes  v.  Andrews,  207  U,  S. 
229,  28  S.  Ct.  100;  Sheffield  Furnace 
Co.  V.  Hull  Coal  Co.,  101  Ala.  446, 
14  So.  672;  Capehart  v.  Furman  Im- 
provement Co.,  103  Ala.  671,  16  So. 
627,  49  Am.  St.  Eep.  60;  Hurst  v. 
Altamont  Mfg.  Co.,  73  Kans.  422,  85 
Pac.  551,  6  L.  R.  A.  (N.  S.)  928; 
Neimeyer  Lumber  Co.  v.  Burlington 
R.  R.  Co.,  54  Neb.  321,  74  N.  W.  670, 
40  L.  R.  A.  534;  Vogt  v.  Schienebeck, 
122  Wis.  491,  100  N.  W.  820,  67 
L.  R.  A.  756,  106  Am.  St.  Rep.  939. 
Ill-  the  Alaba-ma.!  and  Wisconsin  de- 
cisions it  -was  held  that  the  meaning 
of  these  letters  was  so  certain  that 
parol  evidence  -would  not  be  admitted 
to  explain  them.  In  Pennsylvania  it 
is  held  that  these  letters  imply  an 
obligation  on  the  part  of  the  buyer 
to  furnish,  the  cars.  Kunkle  v. 
Mitchell,  56  Pa.  St. -100;  Dwight  v. 
Eckert,  117  Pa.  St.  490,  12  Atl.  32; 
Hocking  v.  Hamilton,  158  Pa.  St.  107', 
27  Atl.  836.  But  in  Alabama,  Kan- 
sas, and  Wisconsin  it  is  held  that 
prima  facie  the  obligation  is  upon 
the  seller.  Elliott  v.  Howison,  145 
Ala.  568,  40  So.  1018;  Hurst  v.  Alta- 
mont Mfg.  Co.,  73  Kans.  422,  85  Pac. 
551,  6  L.  R.  A.  (N.  S.)  928;  O'Brien 
Co.  V.  Wilkinson,  117  Wis.  468,  94 
N.  W.  337;  Vogt  V.  Schienebeck,  122 


Wis.  491,  100  N.  W.  820,  67  L.  R.  A. 
756,  100  Am.  St.  Rep.  989. 

"  Congdon  v.  Kendall,  53  Neb.  282, 
73  N.  W.  659;  Fruit  Dispatch  Co.  v. 
Sturges,  73  Ohio  St.  351,  78  N.  E. 
1125;  Vogt  V.  Schienebeck,  122  Wis. 
491,  100  N.  W.  820,  67  L.  R.  A. 
756,  106  Am.  St.  Rep.  989.  In 
Daunemill'er  v.  Kirkpatrick,  201  Pa. 
St.  218,  50  AtL  928,  a  distinction 
is  taken  between  "  deliver  f.  o.  b." 
and  "bill  f.  o.  b.,"  the  latter  not 
necessarily  imposing  on  the  seller  the 
duty  to  deliver. 

■"Knapp  Electrical  Works  ■!'.  N.  Y. 
Wire  Co.,  157  111.  456,  42  N.  E.  147. 

"  Havens  v.  Grand  Island  Co.,  41 
Neb.  153,  59  N.  W.  681;  Miller  v. 
Seaman,  176  Pa.  St.  291,  35  Atl.  134; 
Fromme  v.  O'Donnell,  124  Wis.  529. 
But  see  United  States  v.  Andrews, 
207  U.  S.  229,  28  S.  Ct.  100,  where 
the  sale  was  held  complete  on  ship- 
ment though  the  contract  was  for  the 
goods  f.  o.  b.  Manila,  the  place  of 
destination,  other  terms  of  the  con- 
tract showing  an  intention  to  trans- 
fer the  property.  In  Dr.  A.  P. 
Sawyer  Medicine  Co.  v.  Johnson,  178 
M^ss.  374,  59  N.  B.  1022,  the  printed 
form  of  order  contained  the  worda 
"  F.  0.  B.  Chicago "  the  point  of. 
shipment,  but  there  was  written  upom 
it  "  Freight  paid  "  and  "  ship  direct 
prepaid  freight."  The  court  held 
that  the  property  passed  on  ship- 
ment, perhaps  too  summarily. 
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and  will  yield  to  proof  of  a  contrary  intention.^**  Probably  tbe 
statement  of  Benjamin,  quoted  with  approval  by  the  Circuit  Court 
of  Appeals,  accurately  sums  up  the  matter.  "  '  Slight  evidence,' 
says  Mr.  Benjamin,  '  is,  however,  accepted  as  sufficient  to  show 
that  title  passes  immediately  on  the  sale,  though  the  seller  is  to 
make  a  delivery.  The  question,  at  last,  is  one  of  intent,  to  be 
ascertained  by  a  consideration  of  all  the  circumstances.' "  ^^ 
§  281.  Keservation  of  possession  or  property  by  means  of  docu- 
ments of  title  —  Provisions  of  the  Sales  Act. — 

Sec.  20.  RESERVATION  OF  RIGHT  OF  POS- 
SESSION OR  PROPERTY  AVHEN  GOODS  ARE 
SHIPPED.—  (1.)  Where  there  is  a  contract  to  sell  specific  g^oods, 
or  where  goods  are  subsequently  appropriated  to  the  contract,  the 
seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve 
the  right  of  possession  or  property  in  the  goods  until  certain  condi- 
tions have  been  fulfilled.  The  right  of  possession  oi^property  may 
be  thus  reserved  notwithstanding  the  delivery  of  the  goods  to  the 
buyer,  or  to  a  carrier  or  other  bailee  for  the  purpose  of  transmission 
to  the  buyer. 

(2.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  seller  or  his  agent,  or  to  the  order  of  the  seller 
or  of  his  agent,  the  seller  thereby  reserves  the  property  in  the  goods. 
But  if,  except  for  the  form  of  the  bill  of  lading,  the  property  would 
have  passed  to  the  buyer  on  shipment  of  the  goods,  the  seller's  prop- 
erty in  the  goods  shall  be  deemed  to  be  only  for  the  purpose  of  secur- 
ing performance  by  the  buyer  of  his  obligations  under  the  contract. 

(3.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  order  of  the  buyer  or  of  his  agent,  but  posses- 
sion of  the  bill  of  lading  is  retained  by  the  seller  or  his  agent,  the 
seller  thereby  reserves  a  right  to  the  possession  of  the  goods,  as 
against  the  buyer. 

"United    States    r.    Andrews,    207  Co.    v.    Ferre«,    201    Pa.    St.    405,   50 

U.    S.   229,   28    S.    Ct.    100;     Hagins  Atl.  924. 

r.  Combs,    102    Ky.    165,    43    S.  W.  "  McEhvee  v.  Metropolitan  Lumber 

222;     Bethel     Steam     Mill     Co.     v.  Co.,  69  Fed.  Rep.  .302,  305,  16  C.  C. 

Brown,     57     Me.     1,     99     Am.     Dec.  A.  232,   citing  Benjamin,   Sales,   329. 

752;    Terry    v.    Wheeler,    25    N.    Y.  Pee  also  Board  r.  Mitchell,  154  Fed. 

520.     See    also    Werner     Saw     Mill  Rep.  322,  83  C.  C.  A.  466. 
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(4.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price 
and  transmits  the  bill  of  exchange  and  bill  of  lading  together  to  the 
huyer  to  secure  acceptance  or  payment  of  the  bill  of  exchange,  the 
huyer  is  bound  to  return  the  bill  of  lading  if  he  does  not  honor  the 
hill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading  he 
acquires  no  added  right  thereby.  If,  however,  the  bill  of  lading  pro- 
vides that  the  goods  are  deliverable  to  the  buyer  or  to  the  order  of 
the  buyer,  or  is  indorsed  in  blank,  or  to  the  buyer  by  the  consignee 
named  therein,  one  who  purchases  in  good  faith,  for  value,  the  bill  of 
lading,  or  goods  from  the  buyer  will  obtain  the  property  in  the  goods, 
although  the  bill  of  exchange  has  not  been  honored,  provided  that 
such  purchaser  has  received  delivery  of  the  bill  of  lading  indorsed  by 
the  consignee  named  therein,  or  of  the  goods,  without  notice  of  the 
facts  making  the  transfer  wrongful.''^ 

§  282.  Effect  of  form  of  bill  of  lading  upon  appropriation. 
— Bills  of  lading  have  a  double  importance  in  regard  to  the  title 
of  the  goods  for  which  they  are  issued.  In  the  first  place  the 
form  in  which  the  shipper  has  the  bill  of  lading  made  out  indi- 
cates whether  or  not  he  appropriates  the  goods  to  another  and, 
in  the  second  place,  after  the  bill  of  lading  is  made  out  it  may 
be  transferred  by  the  holder  as  representing  symbolically  the 
goods.  The  second  of  these  uses  of  bills  of  lading  will  be  con- 
sidered hereafter  in  connection  with  the  similar  use  of  warehouse 
receipts,  when  questions  of  title  as  against  persons  other  than  the 
buyer  and  seller  are  considered.^^  In  the  present  connection  it  is 
proper  to  consider  the  effect  of  the  form  of  bill  of  lading  as  show- 

"  Subsection  ( 1 )  follows  with  some  lish  act,  but  is  thought  to  be  war- 
change  of  expression  section  19  of  ranted  by  the  existing  law,  as  will 
the  English  act  except  that  for  the  appear  from  the  discussion  in  the 
somewhat  loose  phrase  "right  of  dis-  following  sections.  Subsection  (4) 
posal  "  is  substituted  "  possession  or  substantially  follows  the  English  act 
property.''  The  reason  for  this  as  far  as  the  words  "  If,  however." 
change  in  expression  will  appear  more  The  proviso  beginning  "  If,  however," 
fully  in  the  following  discussion.  is  not  in  the  English  act.  It  ex- 
The  first  sentence  of  rnbsection  (2)  presses,  nevertheless,  the  English  law, 
is  in  the  English  act,  except  that  because  of  the  Factors'  Act  of  1889. 
"  property  in  the  goods"  is  sub-  Calm  «.  Pockett's  Channel  Co.,  [1899] 
Btituted  for  "right  of  disposal."  The  1  Q.  B.  643  (C.  A.). 
remainder  of  the  subsection  is  new.  "  See  infra,  §  405  et  seq. 
Subsection    (3)    is   not   in  the   Eng- 
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ing  the  transfer  or  retention  of  the  property  as  between  buyer 
and  seller.  The  custom  of  merchants  to  regard  the  form  of  bill 
of  lading  as  indicative  of  the  ownership  of  the  goods  is  very  old, 
and  the- recognition  of  the  custom  by  courts  of  law  is- also  old.  The 
correct  doctrine  was  laid  down  as  long  ago  as  1607.^*'  "  If  goods  by 
bill  of  lading  are  consigned  to  A.,  A.  is  the  owner,  and  must  bring 
the  action  against  the  master  of  the  ship  if  they  are  lost.  But  if 
the  bill  be  special,  to  be  delivered  to  A.  to  the  use  of  B.,  B.  ought 
to  bring  the  action.  But  if  the  bill  be  general  to  A.  and  the  invoice 
only  shows  that  they  are  upon  the  account  of  B.,  A.  ought  always 
to  bring  the  action,  for  the  property  is  in  him,  and  B.  has  only 
a  trust,  per  totam  curiam.  And  per  Holt,  Chief  Justice,  the  con- 
signee of  a  bill  of  lading  has  such  a  property  as  that  he  may 
assign  it  over.  And  Shower  said  that  it  had  been  adjudged  so  in 
the  Exchequer."  The  theory  of  merchants  upon  which. the  law  pro- 
ceeds is  perfectly  simple.  If  the  shipper  directs  delivery  to  another 
specified  person  it  indicates  his  intention  to  deliver  to  the  ship  cap- 
tain as  bailee  for  the  person  named,  and  unless  some  rule  of  law 
prevents,  the  property  thereupon  vests  in  the  person  so  named. 
On  the  other  hand  if  the  shipj)er  directs  the  carrier  to  redeliver 
the  goods  at  their  destination  to  the  shipper  himself,  or  to  his 
order,  it  indicates  an  intention  that  the  ship  captain  shall  be  the 
bailee  for  the  shipper  and  the  property  will  remain  in  the  latter. 
Modern  cases  recognize  this  doctrine  to  the  fullest  extent.''^"     In 

"  Evans   i\   JIarlett,    1   Ld.   Eaym.  intends   to   retain   the   right   to    dis- 

271.  pose  of  the  gooda  -while  they  are  in. 

"  Wait  V.  Baker,  2  Ex.   1 ;  Turner  course    of    transportation,    he    must 

r.  Trustees  of  Liverpool  Docks,  6  Ex.  manifest  that  intention   at  the   time 

543 ;   Shepherd   r.  Harrison,  L.  E,.   5  of  their  delivery   to  the  carrier.     It 

H.    L.    116;    Wigton   v.   Bo-wley,    130  is   not    the    secret   purpose,    but   the- 

Mass.  2.'>2.    And  see  many  cases  cited  intention  as  disclosed,  by  the  vendor'* 

in  the  folio-wing  sections.     In  Wigton,  acts    and    declarations    at    the   time, 

V.   Bo-wley,  the  court  said:      "If  the  -which  go-perns."     In  Emery's  Sons  r. 

bill  of  lading  or  -written  evidence  of  Irving  Bank,  25  Ohio  St.  360,  18  Am. 

the  delivery  to  a  carrier  be  taken  in  Rep.    290,   the    court  said:      "If   the 

the    name    of    the    consignee,    or    be  hill  of  lading  sho-ws  that  the  consign- 

transferred   to    him   by   indorsement,  ment  -was  made  for  the  benefit  of  the 

the  strongest  proof  is  afforded  of  the  consignor    or    his    order,    it    is    i-ery 

intention  to  transfer  the  property  to  strong  proof  of  his  intention  to  re- 

the  vendee.  Merchants'  National  Bank  serve  the  pis  disponendi.    And  on  the 

V.  Banks,  102  Mass.  291.  If  the  vendor  other  haaid,  if  the  bill  of  lading  show*. 
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England  this  custom  appears  to  be  confined  to  shipment  by  water 
and  the  law  is  so  laid  down  by  Benjamin,  whose  words  have  been 
quoted  with  approval  in  the  House  of  Lords.'^  In  this  country, 
however,  bills  of  lading  issued  by  railroads   are   dealt  with  in 


■that  -the  shipment  is  made  fox  the 
benefit  of  the  consignee,  it  is  almost 
decisive  of  the  consignor's  intention 
to  part  with  the  ownership  of  the 
property.  If  the  bill  of  lading  does 
not  disclose  the  person  "for  v/hose 
benefit  the  consignment  is  made,  it 
is  of  less  weight  on  the  question  of 
the  shipper's  intention.  We  have  no 
doubt,  however,  that  if  the  bill  of 
lading-shows  a  consignment  by  vendor 
to  vendee,  and  no  otlier  circumstance 
appears  as  to  the  intention,  it  will 
be  taken  as  prima  facie  evidence  of 
an    unconditional     delivery     to     the 


withstanding  their  consignment 
thereof  to  said  Stone."  In  Griffith 
V.  Ingledew,  0  S.  &  R.  429,  431,  Tilgh- 
man,  C.  J.,  expressed  the  fullest  adop- 
tion of  the  mercantile  view,  suggest- 
ing tliat  ev'.n  though  the  intentions 
of  the  parties  were  not  to  trans- 
fer title,  tills  intention  affected 
only  the  equitable  ownership,  the 
legal  title  being  fixed  as  in  the 
case  of  a  deed  by  the  name  of  the 
consignee.  "  I  think  it  will  he  found, 
upon  a,  review  of  the  decisions  on 
this  subject,  that  the  legal  property 
was  vested  in  tlie  plaintiff,  although. 


sendee." 


^^_Y^2,  12  N.  Ej„,81S,_  the  court 
said:  "  We  have  uniformly  held  that 
the  bill  of  lading  is  the  evidence  of 
"title,  aTid  is  sufficient  to  vest  the 
ownership  and  absolrrte  control  in  him 
to  whose  order  it  is  drawn.''  In 
Pennsylvajnia  Company  v.  Holderman, 
69  Ind.  18,  26,  the  court  said:  "It 
will  be  observed  that  the  paragraph 
contains  no  allegation  to  the  effect 
that  the  appellees  were  the  owners 
of  the  carload  of  lumber,  shipped  and 
consigned  by  them  to  A.  H.  Stone. 
In  the  absence  of  such  an  averment 
and  of  proof  to  sustain  it,  the  legal 
■presumption  would  be  and  is,  that, 
Mpon  the  delivery  of  said  lumber  to 
r.lie  appellant  as  a,  common  carrier, 
ithe  title  thereto  and  the  property 
therein  would  be  vested  in  said  A.  H. 
Stone,  the  consignee  thereof ;  and  this 
legal  presumption  of  the  ownership 
of  the  lumber  by  the  consignee,  Stone, 
the  appellant  had  the  right  to  rely 
and  act  upon,  in  the  absence  of  ex- 
press notice  from  the  appellees  that 
they  retained  the  ■title  thereto,  not- 


..J.vi4^, -J,flg___no  doubt,  he  held  in  trust  for  Patter- 


son, the  shipper.  In  deciding  on  the 
legal  property,  the  court  will  look 
to  the  face  of  the  bill  of  lading; 
but  in  ascertaining  the  equitable 
owner,  the  invoices,  letters  of  advice, 
and  other  collateral  evidence,  will  be 
resorted  to." 

" "  Where  goods  are  delivered  by 
the  seller  in  pursuance  of  an  order, 
to  a  common  carrier  for  delivery  to 
the  buyer,  the  delivery  to  the  carrier 
passes  the  property,  he  being  the 
agent  of  the  buyer  to  receive  it,  and 
the  delivery  to  him  being  equivalent 
to  a,  delivery  to  the  buyer.  Where 
goods  are  delivered  on  board  of  a 
vessel  to  be  carried,  and  a  bill  of 
lading  is  taken,  the  delivery  by  the 
seller  is  not  a  delivery  to  the  buyer, 
but  to  the  captain  as  bailee  for  de- 
livery to  the  person  indicated  by 
the  bill  of  lading,  as  the  one  for 
whom  they  are  to  be  carried.  And 
this  rule  equally  applies  to  the  buy- 
er's own  ship,  even  in  cases  where 
the  bills  of  lading  show  that  the 
goods    are    free    oi    freight,    becauee 
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precisely  the  same  way  as  are  those  issued  by  carriers  by  water. ^'^ 
It  will  be  observed  that  this  use  of  bills  of  lading  as  a  controlling 
indication  of  the  ownersEip  of  the  goods  seriuusly  qua-ltfies-  the 
principles  already  laid  down  in  regard  to  appropriation  of  goods 
by  the  seller  when  he  delivers  them  to  a  carrier.  The  particular 
methods  in  which  bills  of  lading  may  be  used  between  buyer  and 
seller  and  the  effect  of  their  use  will  now  be  considered  in  detail. 

§  283.  The  property  is  retained  where  the  seller  or  Ms  agent 
is  consignee. —  It  follows  from  what  has  been  said  that  if  the 
seller  takes  a  bill  of  lading  in  which  he  is  named  as  consignee  as 
well  as  consignor,  the  carrier  is  a  bailee  for  the  seller,  not  the 
buyer,  and  the  title  is  retained.  The  practice  of  taking  bills  of 
lading  in  this  form  has  been  common  for  centuries  in  order  to 
preserve  to  the  seller  a  hold  upon  the  goods  during  transit,'^*  and 
many  cases  have  sustained  the  validity  of  this  retention  of  title.''* 


owner's  property."  Quoted  with  ap- 
proval by  Lord  Chelmsford  in  Shep- 
herd V.  Harrison,  L.  R.  5  H.  L.  116. 

"  See  cases  in  the  following  sec- 
tions, passim. 

"In  Snee  v.  Prescot,  [1743]  1 
Atkins,  245,  it  appears  "  That  it  is 
usual  among  merchants  and  factors 
at  Leghorn,  wlien  they  ship  goods  for 
persons  who  have  not  remitted  them 
the  money  beforehand,  or  for  which 
they  draw  bills  of  exchange  or  where 
they  run  a  risk,  not  to  fill  up  the 
bill  of  lading  directly  to  the  order  of 
such  person,  but  to  the  order  of  the 
shippers  or  factors;  so  that  if  any 
accident  happen  to  their  principal, 
before  the  delivery  of  the  goods,  they 
may  get  back  the  same,  and  thereby 
reimburse  themselves." 

'"Ruck  f.  Hatfield,  5  B.  &  Aid.  632; 
Craven  v.  Ryder,  6  Taunt.  433 ;  Wait 
V.  Baker,  2  Ex.  1 ;  Van  Casteel  v. 
Booker,  2  Ex.  691;  Ellershaw  v. 
Magniac,  6  Ex.  570 ;  Jenkyns  r. 
Brown,  14  Q.  B.  496;  Mirabita  v.  Im- 
perial Ottoman  Bank.''3. .E_x.  D'"\.^iT 
'-Werttr  Penri."Tr  r!  v.  Commercial 
Bank,  123  U.  S.  727,  31  L.  ed.  287; 


Seeligson  v.  Philbrick,  30  Fed.  Rep. 
600;  The  Prussia,  100  Fed.  Rep.  484; 
Easton  c.  Woatenholm,  137  Fed.  Rep. 
524,  532,  70  C.  C.  A.  108;  Jones  v. 
Brewer,  79  Ala.  545;  Tishomingo  In- 
stitution r.  Johnson,  Nesbitt  &  Co., 
140  Ala.  691,  40  So.  503;  Berger  v. 
State,  50  Ark.  20,  6  S.  W.  15 ;  Ward 
I .  Taylor.  56  111.  494 ;  Sohn  v.  Jervis, 
101  Ind.  578,  582;  Forcheimer  v. 
Stewart,  65  Iowa,  593,  22  N.  \Y.  886, 
54  Am.  Rep.  30;  Merchants'  Bank  r. 
Citizens'  Bank,  93  Iowa,  650,  652,  61 
X.  W.  1065,  57  Am.  St.  Rep.  284; 
Kentucky  Eef.  Co.  v.  Globe  Ref.  Co., 
104  Ky.  559,  47  S.  W.  602,  42  L.  R. 
A.  353,  84  Am.  St.  Rep.  468 ;  Hopkins 
r.  Cowen,  90  Md.  152,  44  Atl.  1062, 
47  L.  R.  A.  124;  Merchants'  Bank  v. 
Bangs,  ,102  Mass.  291;  Libby  r. 
Ingalls,  124  Mass.  503;  Wright  & 
Colton  Co.  !'.  Warren,  177  Mass.  283, 
58  X.  E.  1082 ;  Security  Bank  v.  Lutt- 
gen,  29  Minn.  363,  13  N.  W.  151; 
Willman  Co.  r.  Fussy,  15  Mont.  511, 

39  Pac.  738;  Neimeyer  v.  Railroad 
Co..  54  Neb.  321,  332,  74  N.  W.  670, 

40  L.  R.  A.  534 ;  First  Bank  r.  North- 
ern   E.,    58    N.    H.    203;      Farmers' 
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This  principle  is  applicable  even  though  the  goods  are  shipped 
on  the  buyer's  vessel,  for  the  captain  having  authority  to  sign  bills 
of  lading  by  so  doing  constitutes  himself  as  an  independent  bailee 
of  the  goods  for  the  shipper.^"  It  is  commonly  said  that  the  seller 
by  taking  the  bill  of  lading  in  his  own  name  reserves  the  jus 
disponendi  or  right  of  disposal  of  the  goods,  and  the  latter  ex- 
pression is  used  in  the  section  of  the  English  Sale  of  Goods  Act 
corresponding  to  that  here  under  discussion.  There  seems  no 
doubt  that  the  seller  who  thus  consigns  the  goods  to  himself  has 
complete  control  over  them,  and  that  the  so-called  jus  disponendi 
is  in  fact  title.  The  seller  may  not  only  retain  the  goods  until 
the  buyer  performs  his  obligation  under  the  contract,  but  may, 
even  in  violation  of  the  contract,  dispose  of  them  to  third  persons. 
If  the  seller  does  this,  of  course  he  is  liable  in  damage  to  the 
buyer,  but  the  second  purchaser  from  the  seller  acquires  an  inde- 
feasible right.*^     It  is  not  ordinarily  material  for  the  seller's  pro- 


&  Mechanics  Bank  v.  Logan,  74  N.  Y. 
568;  Furman  v.  Union  Pacific  E.  R. 
Co.,  106  N.  Y.  579,  13  N.  E.  587; 
Emery's  Sons  v.  Irving  Bank,  25  Ohio 
St.  360,  18  Am.  Rep.  299;  Belle- 
fontaine  v.  Vassaux,  55  Ohio  St.  323, 
45  N.  E.  321;  Pennsylvania  R. 
Co.  V.  Stern,  119  Pa.  St.  24,  12  Atl. 
756,  4  Am.  St.  Rep.  626;  Greenwood 
Grocery  Co.  v.  Canadian  Elevator  Co., 
72  S.  C.  450,  453,  52  S.  E.  191,  2 
L.  R.  A.  (N.  S.)  79;  Bank  v.  Cum- 
mings,  89  Tenn.  609,  18  S.  W.  115, 
24  Am.  St.  Rep.  618 ;  Grayson  County 
Bank  v.  Nashville,  etc.,  Ry.  (Tex. 
Civ.  App.),  79  S.  W.  1094;  Joslyn  v. 
Grand  Trunk  Ry.  Co.,  51  Vt.  92. 

"  Van  Casteel  v.  Booker,  2  Ex.  691 ; 
Turner  v.  Trustees  of  Liverpool 
Docks,  6  Ex.  543;  Falke  v.  Fletcher, 
34  L.  J.  C.  P.  146. 

"Wait  V.  Baker,  2  Ex.  1;  Eller- 
shaw  V.  Magniac,  6  Ex.  570;  Gabar- 
ron  V.  Kreeft,  L.  R.  10  Ex.  274.  In 
Wait  V.  Baker,  one  Lethbridge  agreed 
to  sell  500  quarters  of  barley  to 
the  defendant  f.  o.  b.  at  Kingsbridge 
to   be   shipped   to   Bristol,   for   cash, 


on  handing  bill  of  lading,  or  accept- 
ance at  two  months.  Lethbridge  had 
the  bill  of  lading  made  out  to  his 
own  order  and  left  it  unindorsed  at 
the  defendant's  place  of  business. 
Later  in  the  day  the  defendant  made 
some  objection  to  the  quarter  of  bar- 
ley but  finally,  after  some  dispute, 
agreed  to  take  it  and  offered  Leth- 
bridge cash.  Lethbridge,  however,  re- 
fused the  money,  declined  to  indorse 
the  bill  of  lading  to  the  defendant, 
and  subsequently  indorsed  it  to  the 
plaintiff  for  a  present  of  advance. 
The  defendant,  having  got  possession 
of  part  of  the  barley  from  the  ship 
captain,  was  sued  in  trover  by  the 
plaintiff.  A  verdict  was  directed  for 
the  plaintiff,  and  this  was  sustained 
by  the  upper  court.  Parke,  B.,  said: 
"  In  this  case  it  is  said  that  the 
delivery  of  the  goods  on  shipboard  is 
equivalent  to  the  delivery  I  have 
mentioned,  because  the  ship  was  en- 
gaged on  the  part  of  Lethbridge  as 
agent  for  the  defendant.  But  assum- 
ing that  it  was  so,  the  delivery  of 
the  goods  on  board  the  ship  was  not 
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.tection  wJiether  the  bill  of  lading  is  an  order  bill  or  a  "  straight " 
bill  namiiig  him  as  consignee  without  the  word  "  order."   Though 


a  delivery  of  tliem  to  the  defendant, 
but  a  delivery  to  the  captain  of  the 
vessel,  to  be  carried  under  a,  bill  of 
lading,  and  that  bill  of  lading  indi- 
cated the  person  for  whom  they  were 
to  be  -carried.  By  that  bill  of  lading 
the  goods  were  to  be  carried  by  the 
master  of  the  vessel  for  and  on  ac- 
count of  Lethbridge,  to  be  delivered 
to  him  in  case  the  bill  of  lading 
should  not  be  assigned,  and  if  it 
should,  then  to  the  assignee.  The 
goods,  therefore,  still  continued  in 
tlie  possession  of  the  master  of  the 
vessel,  not  as  in  the  case  of  a  com- 
mon carrier,  but  as  a  person  carrying 
them  on  behalf  of  Ijcthbridge.  There 
is  Tio  breach  of  duty  on  the  part  of 
Lethbridge,  as  he  stipulates  under  the 
original  contract  that  the  price  is  to 
be  paid  on  the  delivery  of  the  bill  of 
lading.  It  is  clearly  contemplated 
by  the  original  contract,  that,  by 
the  bill  of  lading,  Lethuridge  should 
retain  control  over  the  property.  It 
seems  to  me  to  follow  that  the  deliv- 
ery of  tlie  500  quarters  to  the  captain, 
to  be  delivered  to  Lethbridge,  is  not 
the  same  as  a  delivery  of  500  quar- 
ters to  a  common  carrier  by  order  of 
the  consignee.  Tlie  act  of  delivery, 
tlierefore,  in  the  present  case,  did  not 
pass  the  property."  The  case  of 
!Mirabita  r.  Imperial  Ottoman  Bank, 
3  Ex.  D.  164,  should  also  be  consid- 
ered in  this  connection.  In  that  case 
a  cargo  of  lumber  was  shipped  by  the 
sellers,  who  retained  a  bill  of  lading 
m.ade  out  to  their  ovm  order.  A  bill 
of  exchange  for  the  price  was  drawn 
upon  the  plaintiff  which  he  had  at 
first  refused  to  accept,  but  afterward 
he  tendered  the  price  and  demanded 
delivery  of  the  bill  of  lading.  The 
defendant,  however,  refused  to  accept 
the  aimount  of  the  bill  and  sold  the 


cargo,  and  the  plaintiff  brought  action 
for  conversion.  The  plaintiff  was  al- 
lowed to  recover.  A  distinction  was 
taken  between  the  eases  previously 
cited  where  it  was  said  the  seller  had 
tlie  power  of  absolutely  disposing  of 
the  cargo,  and  cases  where  the  seller 
retains  the  bill  of  lading  simply  to 
secure  payment  of  the  price.  In  the 
latter  case  it  was  said  on  payment 
or  tender  by  the  purchaser  there  is 
a  performance  of  the  condition  sub- 
ject to  which  an  appropriation  was 
made  and  everything  which  is  neces- 
sary to  transfer  the  property  is  done, 
and  the  property  passes  to  the  pur- 
chaser. While  the  decision  in  tliis 
case  is  clearly  right,  it  is  submitted 
that  the  reasoning  is  wrong,  and  in- 
consistent with  the  previous  decisions. 
In  all  the  cases  the  object  of  the 
seller  in  taking  the  hill  of  lading  to 
his  own  order  was  .merely  to  secure 
payment  of  the  price.  The  property 
was  fully  identified,  aaid  in  Wait  ['. 
Baker,  by  the  terms  of  the  con- 
tract, was  at  the  buyer's  risk.  The 
only  purpose  of  the  seller  in  not 
shipping  directly  to  the  consignee 
was  to  secure  himself  in  regard  to  the 
price.  The  ground  of  decision  adopted 
in  Mirabita  r.  Imperial  Ottoman 
Bank,  moreover,  would  lead  to  the 
conclusion  not  only  that  the  buyer 
could  sue  the  seller  for  conversion 
but  eould  also  sue  the  third  person 
to  whom  the  defendant  had  sold  the 
cargo,  since  the  court  says  the  prop- 
erty had  passed  to  the  plaintiff,  and 
the  failure  of  the  plaintiff  to  get 
delivery  would  not,  prior  to  the  Fact- 
■DTs'  Act  of  1889,  have  made  any  dif- 
'ferense  in  England.  It  is  submitted 
that  the  true  explanation  of  the  case 
is  that  the  seller  having  retained  a 
title  merely  'for  security,  the  equitable 
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aB  will  be  seen*^  if  -the  bill  is  in  tlie  latter  form,  ihe  eairrier  aaeed 
not  require  p-rodnction  or  surren'dier  of  the  bill,  jet  delivery, iryiiist 
be  made  to  the  coHsignee,  and  this  emables  the  aedler  to  eontrol 
the  goods  at  their  destination.*^ 

§  284.  The  seller^s  title  may  be  .only  ior  -the  purpfflse  of  security. — 
It  is  to  be  obsei-ved  that  though  the  form  in  whaeti  the  bill  of 
lading  i-s  taken  is  indicatiT-e  of  the  title  to  the  goods  shiiDped,  izi 
the  nature  of  the  ease,  it  cannot  always  be  conclusis^e.  In  the  first 
place  if  the  shipper  does  not  have  title  himself,  no  dispoaitiaa  .of 
the  'goods  by  him  can  possibly  affect  the  ownership  of  the  goods  in 
the  absence  of  an  estoppel  against  the  true  owner.®*    As  .a  .shipper 


interest  .in  the  property  was  in  the 
Ijuyer,  just  as  in  the  case  of  a  com- 
mon-law mortgage  the  equitable  in- 
terest is  in  the  morljgagor  though 
the  legal  interest  is  in  the  mortgagee. 
As  commonly  liappens  in  the  case  of 
■personal  property,  the  equitable  right 
of  the  buyer  -was  allowed  to  be  en- 
iorced  at  an  action  at  law.  A  com- 
mon case  illustrating  a  similar  prin- 
ciffle  arises  -u'liere  a  defrauded  seller 
*of  good's  enforces  iy  trover  his 
equitable  right  to  have  the  goods 
Tjack.  Thurston  r.  Blanehard,  22 
Pick.  18,  33  Am.  Dec.  700.  And  see 
infra,  §  566  et  seg. 

•'  'Infra,  §  285. 

'^  In  Singer  v.  "Merdhamts'  Trans- 
portatton  Co.,  191  Mass.  449,  77  N.  E. 
882,  114  Am.  St.  Eep.  635,  however, 
the  seller,  Louis  Singer,  consigned 
goods  to  L.  Singer,  meaning  hi-m- 
self,  and  sent  the  hill  with  »  draift 
attached  to  a  bank  at  the  place  of 
<lestination  with  dir-ections  to  'notify 
one  Guralnik,  who  had  ordered  the 
goods.  There  was,  'however,  a  per- 
son na-med  liCna  Singer  doing  busi- 
ness at  tlie  place  of  destination 
and  the  carrier  was  accustomed 
to  deliver  goods  to  this  person  and 
■so  delivered  the  goods  in  question. 
It  was  held  the  ca;rrierwas  not  "liable. 
Had  tlie  seller  Bent  the  goods  under 


an  order  bill  the  trouble  would  have 
been  avoided,  as  L.  Singer  -to  Whom 
deliveay  was  mistakenly  made  could 
not  have  obtained  the  bill  of  lading 
and  as  the  carrier  would  not  then 
have  delivered  the  goods  withtrat  its 
production,    could  not  have   got   the 


"  Merchants'  Banlc  v.  Bales,  148 
Ala.  279,  41  So.  516;  Brower  v.  Pea- 
body,  13  N.  Y.  121;  Saltua -!;.  "Everett, 
.2D  Wend.  267,  32  Am.  iDec.  541.  See 
also  Ogle  V.  Atkinson,  5  Taunt.  759. 
In  this  case  one  Smidt  shipped  goods 
to  the  plaintiff  in  the  plaintiff's  ship, 
bought  with  the  proceeds  of  the  plain- 
tiff's gouds  which  had  been  sold  by 
Smidt  as  the  plai-ntiff's  factor.  .Smidt 
delivered  the  goods  to  the  captain 
Baying  the  goods  were  the  plaintiff's 
and  were  to  be  delivered  to  him,  but 
induced  the  captain  to  sign  a  bill 
of  lading  to  order  or  assigns,  which 
Smidt  then  sent  to  his  agent  with 
instructions  not  to  deliver  to  the 
plaintiff  unless  he  accepted  a  bill  of 
-exchajige.  This  the  plaijntiff  .refused 
to  do  and  was  held,  nevertheless,  en- 
titled to  recover  the  goods  from  a 
warehouseman  with  whom  they  had 
been  stored.  Gibbs,  C.  J.,  said  that 
the  captain  received  the  goods  "  as 
the  plai'ntiff's  own  goods,  which  means 
his  own  goads   absolutely,  mot  with 
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cannot  give  to  a  consignee  property  ■which  the  shipper  does  not 
own,  so  also  he  cannot  transfer  to  a  consignee  the  property  in  goods. 
unless  the  consignee  assents  to  receive  it.  Accordingly  if  ship- 
ment is  made  by  a  seller  of  goods  which  he  was  not  authorized  to 
send,  or  in  a  manner  which  he  was  not  authorized  to  adopt,  the 
property  cannot  pass  to  the  consignee  by  the  mere  fact  that  his 
name  was  inserted  in  the  bill  of  lading  as  consignee  at  the  request 
of  the  consignor.*^  This  may,  and  does,  indicate  assent  by  the 
shipper  to  transfer  the  property,  and  the  subsequent  assent  of  the 
buyer  may  operate  as  a  ratification  of  the  seller's  act,  but,  in  the 
meantime,  the  property  in  the  goods  cannot  be  regarded  as  having 
passed.  If  it  be  supposed,  however,  that  the_circumatances_  are 
such  that  were"  it  not  for  the,  form  of  the  bill  of  lading  the  prop- 
erty  would  have  passed,  but  the  seller  is  named  as  consignee  in  th& 
bill,  an  interesting  situation  is  presented.  The  object  of  the  seller 
in  reserving  the  property  is,  it  may  safely  be  assumed,  simply 
to  secure  himself  in  regard  to  the  performance  by  the  buyef~of 
the  latter's  obligations.  By  shipping  the  goods  the  seller  has  lost 
all  use  of  them  and  has  definitely  appropriated  them  to  his  bar- 
gain with  the  buyer.  If  the  shipper  could  be  perfectly  sure  that 
the  buyer  would  fulfill  his  obligation  it  can  hardly  be  doubted  that 


any  qualification."  As  the  property 
in  the  goods  passed  to  the  buyer  when 
thus  received  by  the  captain,  the  sub- 
sequent issue  of  a  bill  of  lading  to 
the  shipper's  order  could  not  revest 
the  property  in  him.  So  in  Bank  of 
Litchfield  r.  Elliott,  8.3  Minn.  469,  86 
N".  W.  454,  a  shipper  of  wheat  was 
held  to  have  appropriated  the  Avheat 
to  his  principal  so  as  to  pass  the 
property,  although  he  took  a  bill  of 
lading  and  sent  it  forward,  with  a 
draft  attached,  through  a  bank.  On 
the  facts,  the  correctness  of  the  de- 
cision of  this  ca'^e  may  be  questioned, 
hut  it  at  least  indicates  that  the  bill 
of  lading  cannot  control  a  previously 
vested  title.  In  Walker  v.  First  Na- 
tional Bank,  43  Or.  102,  72  Pac.  635, 
wheat  belonging  to  the  plaintiflF  was 
converted   into    flour   by   the   Athena 


Flouring  Mill  Company  which  was 
storing  it,  and  the  flour  was  con- 
signed to  a  purchaser  in  San  Fran- 
cisco. The  bill  of  lading  in  which 
the  purchaser  was  named  as  con- 
signee was  sent  forward  through 
the  defendant's  bank  with  a  draft, 
on  the  purcha=!er,  attached.  The 
court  held  that  the  bank  was  not 
guilty  of  conversion  in  receiving  th& 
bill  of  lading  and  delivering  it  to 
the  consignee  on  receiving  payment 
of  the  draft,  but  not  on  the  ground 
that  the  shipment  to  the  consignee 
by  a  converter  could  operate  to  trans- 
fer the  property,  but  rather  on  the 
ground  that  the  bank  had  not  so 
dealt  with  the  property  (being  merely 
a  collecting  agent),  as  to  make  itself 
liable.    See  also  infra,  §  421. 

"■  See  supra,  §  278,  and  cases  cited. 
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he  would  have  made  a  straight  consignment  to  the  latter.  The 
effect  of  naming  himself  as  consignee  in  the  bill  of  lading  should 
not  be  greater  than  is  necessary  to  effectuate  the  purpose  of  the 
parties.  This  purpose  is  to  reserve  the  property  for  security  only 
—  the  same  purpose  that  the  seller  of  goods  under  a  conditional 
sale  has ;  the  same  purpose  that  a  mortgagee  who  takes  title  under 
a  common-law  mortgage  has.  The  importance  of  distinguishing 
between  a  title  held  merely  for  the  purpose  oF  security,  and  the 
ordinary  case,  where  the  seller  retains  the  full  rights  of  owner- 
ship, aj)^in  the  main,  two-fold.  In  the  first  place^the  beneficial 
Q^ier,  not  the  one  who  holdsforsecurity,  will  be  subject  to  the 
risk  of  loss  or  deterioration.  Reasons  will  be  given  in  connection 
with  a  later  section  of  the  Sales  Act;?*'  JorJaaLiauing  that  the  risk 
of  loss  should  fall  upon  the  buyer,^^  In  the  second  place  the 
buyer  has  more  than  a  mere  contract  right  in  regard  to  the  goods. 
IIis_right  is  iiT  its  nature  an  equitable  property  right^_  similar  to 
that  of  a  mortgagor  in~3uris(Iictions  where  the  mortgagee  is  con- 
ceived of  as  having  the  legal  title.  If  one  who  contracts  to  sell 
goods  wrongfully  refuses  to  carry  out  the  bargain  by  transferring 
the  property,  the  buyer  has  no  redress  other  than  an  action  for 
breach  of  contract.  He  has  no  property  right  in  the  goods  and 
can  avail  himself  of  no  action  based  upon  ownership.*^  On  the 
other  hand  an  interest  in  property  gives  the  seller  a  right  to 
claim  the  goods  themselves  on  satisfying  his  obligatioiL  There- 
Kre,  if  the  seller  refuses  to  turn  over  the  goods  by  indorsing 
the  bill  of  lading,  or  otherwise,  when  the  price  is  tendered,  the 
buyer  may  maintain  an  action  for  the  a-oods  themselves.^"     The 

*°  Section  22.  lute,  and  the  property  vested  in  liim." 

"  See  infra,  §  300  et  seq.  It   is  true  that   in  tliis   ease   earlier 

"See  infra,   §§  332,  598.  decisions  were  distinguished   and  the 

"Mirabita     v.     Imperial     Ottoman  court   seemed   to    think   that   in   the 

Bank,   3   Ex.   D.    164.     In  this   case,  earlier   cases   the   situation   was   dif- 

Cotton,  L.  J.,  said:     "There  was  an  ferent.     It   is   submitted  that   in   all 

appropriation  by  the  vendors  of  the  the    cases    cited,    if    the    action    had 

cargo,  subject  only  to  payment  of  the  been  between  buyer  and  seller  merely, 

price.     This  was  tendered,  and  as  it  the  proper  tender  by  the  buyer  would 

is  conceded  that  the  defendants  were  have  enabled  him  to  assert  the  rights 

wrong  in  claiming  anything  more,  the  of  an  owner  against  the  seller.     Simi- 

plaintiif,   the   purchaser,   had   offered  larly    in    the    case    of    a    conditional 

to   do  all  that  was   incumbent  upon  sale  where  the  seller  retains  title,  a 

him  to  make  the  appropriation  abso-  refusal  to  accept  the  price  when  prop- 
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views  here  expressed  (and  stated  in  the  Sales  Act)  as  to  the  se- 
curity title  of  the  seller  have  not  been  expressed  in  "precisely  this 
way  by  the  courts,  but  the  same  idea  underlies  the  statements 
found'"in  various  cases  that  the  buyer  has  a  special  property  in  the 
goods.®"     The  same  principle  is  involved  in  the  cases  hereafter 


erly  tendered  by  the  buyer  gives  the 
buj'er  not  simply  a  riglit  of  action 
for  breach  of  contract,  but  vests  the 
ownersliip  in  the  buyer.  In  Carpenter 
r.  Scott,  13  R.  I.  477,  479,  speaking 
of  such  a,  sale,  the  court  said: 
"  Under  it  the  vendee  acquires  not 
only  the  right  of  possession  and  use, 
but  the  right  to  become  the  absolute 
owner  upon  complying  with  the  terms 
of  the  contract.  These  are  rights  of 
■which  no  act  of  the  vendor  can  divest 
him,  and  which,  in  the  absence  of 
any  stipulation  in  the  contract  re- 
straining him,  he  can  transfer  by 
sale  or  mortgage.  Upon  performance 
of  the  condition  of  the  sale,  the  title 
to  the  property  vests  in  the  vendee, 
or,  in  the  event  that  he  has  sold  or 
mortgaged  it,  in  liis  vend€e  or  mort- 
gagee, without  further  bill  of  sale. 
Day  V.  Basset,  102  Mass.  44.">,  447; 
Crompton  r.  Pratt,  105  ilasg.  255, 
258;  Currier  (.  Knapp,  117  Mass. 
.*?24,  325,  326;  Chase  v.  Ingalls,  122 
Mass.  381,  383."  See  further,  §  332. 
""In  Jenkyns  v.  Brown,  14  Q.  B. 
49fi,  Klingender  &  Co.,  agents,  pur- 
chased corn  at  New  Orleans  for  the 
plaintifT,  their  principal,  a  London 
merchant.  Purchase  was  made  with 
Klingender  &  Co.'s  money  and  they 
obtained  a  bill  of  lading  for  it,  mak- 
ing the  corn  deliverable  to  their  omti 
order.  This  they  indorsed,  and  hav- 
ing drawn  a  bill  of  exchange  upon 
the  plaintiff  sold  a  bill  of  exchange 
to  the  defendants  at  New  Orleans, 
handing  them  the  bill  of  lading  as 
security.  The  plaintiff  was  notified 
of  this  transaction  and  an  invoice  was 
sent  to  him.     The  court  held  the  in- 


ference from  these  facts  was  that 
Klingender  &  Co.  did  not  transfer 
the  property  in  the  corn  to  the  plain- 
tiff subject  to  a  lien,  but  only  trans- 
ferred the  property  to  the  plaintiff 
on  the  condition  of  his  paying  the 
bill  of  exchange,  but  in  the  meantime 
the  corn  was  the  property  of  the 
defendants.  It  will  be  observed  tliat 
the  analogy  of  conditional  sale  is 
liere  suggested  in  which  the  seller 
retains  title  to  the  goods  until  the 
price  is  paid.  As  to  the  interest  of 
the  defendants,  Coleridge,  J.,  in  de- 
livering judgment  of  the  court,  said: 
"  But  we  think  that  the  defendants 
had  a  special  property  in  the  cargo, 
according  to  the  intention  of  the 
parties  as  above  stated,  w'hen  the 
hill  of  lading  was  delivered  to  them." 
So  in  Pollard  v.  Vinton,  105  U.  S.  7, 
26  L.  ed.  nns,  the  court  recognized 
that  the  consignor,  by  making  the 
goods  deliverable  to  himself,  did  not 
necessarily  retain  the  entire  interest 
in  the  goods.  The  court  said :  "  In 
the  hands  of  the  holder  it  (the  bill 
of  lading)  is  evidence  of  ownership, 
special  or  general,  of  the  property 
mentioned  in  it,  and  of  the  right  to 
receive  said  property  at  the  place  of 
delivery."  These  words  were  quoted 
with  approval  in  McKelvey  v.  Per- 
ham,  31  Mont.  602,  606,  70  Pac.  253. 
The  same  principle  is  involved  in 
the  case  of  Broivne  r.  Hare,  3  H.  &  N. 
484,  4  H.  &  N.  S22.  In  this  case  the 
bill  of  lading  made  the  goods  deliv- 
erable to  the  consignor,  and  by  the 
terms  of  the  contract  the  price  was 
payable  on  delivery  of  the  bill  of 
lading.      It    was    admitted    that    the 
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considered  wherethe_goods_are^ixiade  deliverable^to  a  third  person, 
who  by  the  terms  of  the  arrangement  is  to  transfer  the  bill  of 
ladmgto  the  bnyer  on  receiving  _gajment  or  acceptance  of.  a  .bill 
of  exchange.  In  snch  cases,  as  will  be  seen,  it  has  been  clearly 
recoffliized  Jjoth  that  the  Jimd-person.  named_as_.  consignee  in_the 
bill  of  lading  has  the  legal  ownership  of  the  goods,  and  also  that 
the  buyer  has  a  special  property  in  them,  which  may  be  defined 
either  as  the  beneficial  interest  or  equitable  ownership  subject  to 
the_payment  of  the  debt,  to  secure  which  the  legal  title  is^je- 
tained.^^  Where  the  seller  has  the  bill  of  lading  made  out  to 
himself  as  consignee,  his  purpose  is  identical  with  that  which  he 
has  when  by  his  direction  the  bill  of  lading  names  a  third  person 
as  consignee,  under  such  an  arrangement  as  has  just  been  men- 
tioned, and  the  courts  should  place  a  similar  construction  upon 
the  transaction.  Just  as  the  third  person  has  the  legal  ownership, 
but  only  for  the  purpose  of  securing  payment  of  the  price,  so 
where  the  seller  has  the  bill  of  lading  made  out  to  himself  as 
consignee,  he  also  reserves  the  property  only  to  secure  to  himself 
the  payment  of  the  price.  In  both  cases  all  further  interest  in 
the  goods  is  in  the  buyer. 

§  285.  Retention  of  bill  of  lading  to  the  order  of  the  buyer. —  ( 
From  what  has  already  been  said"^  it  follows  that  if  the  shipper  . 
in  pursuance  of   authority   previously  given  him   by  the  buyer  ^ 
ships  goods  to  the  latter,  naming  him  as  consignee,  the  property 
passes  to  him  on  shipment.     Where  the  bill  of  lading  specifies  a 
person  as  consignee,  without  the  use  of  the  word   "order,"   the 
railroad  issuing  the  bill  usuaIly"ZoS  not  require  the  surrender 
oithe  bill  of  lading  by  the  consignee  in  order  to  get  the  goods, . 
andjhe  courts  generally ,-hair.e...jecognized  the  vaUditv  of  this  cus- 
tom of  the  railroad.^    If,  however,  the  bill  of  lading  is  made  to 

seller  had  a  right  to  retain  the  bill  decision  should  properly  rest  on  the 

of  lading  until  the  bill   of  exchange  ground  that  the  buyer  had  the  bene- 

for  the  goods  was   accepted,  yet  the  fiffiial  interest, 

cotrrt  held  that  the  risk  of  loss  was  "  See  infra,  §  286. 

upon  the  buyer.     It  is  true  that  the  "  Supm,  §  282  et  seq. 

court  said  that  the  buyer  had  title,  "  Nebraska  Meal  Mills  v.  St.  Louis 

but  it  is  submitted  on  the  authority  S.  W.  Ey.  Co.,  64  Ark.  169,  41  S.  W. 

of  the  numerous  decisions  collected  in  810,   38    L.   R.   A.    3.58,    62   Am.    St. 

§    283,    that   in   fact   the    seller   had  Eep.     183;     Templeton    v.    Equitable 

legal  title  to  the  goods  and  that  the  Mfg.  Co.,  79  Ark.  456,  96  S.  W.  188, 


4:22 


Teansfee  of  Peopeety  and  Title. 


the  order  of  the  consignee,  it  is  the  custom  of  the  railroads  to 
require  a  surrender  of  the  bill  of  ladings  before  deHvering;  the 
goods,  and  their  failure  to  do  so  renders  them  liable  to  a  holder 
of  the  bill.'*     Even  though  the  order  bill  is  stamped  "not  nego- 


116  Am.  St.  Eep.  88;  Hardie  v. 
Vieksbm-g,  etc.,  Ey.  Co.,  118  La.  254, 
25.5,  42  So.  703;  Forbes  t^^oston,_ 
etc.,  R.  R.  Co.,  133  Mass.  154^Singer 
■%.  lVl«l-tliants'  Transportation  Co.,  191 
Mass.  449,  77  N.  E.  882,  114  Am.  St. 
Eep.  635;  Bank  of  Litchfield  v.  El- 
liott, 83  Minn.  469,  86  N.  W.  454; 
National  Bank  c.  Atlantic,  etc.,  Ry. 
Co.,  25  S.  0.  216,  224;  Greenwood 
Orocery  Co.  v.  Canadian  Elevator  Co., 
72  S.  C.  450,  454,  52  S.  E.  191,  2 
L.  R.  A.  (N.  S.)  79;  Nashville,  etc., 
Ey.  Co.  V.  Grayson  County  Bank 
(Tex.),  93  S.  W.  431;  Conley  r.  Ca- 
nadian Pac.  E.  R.  Co.,  32  Ont.  258. 
But  see  Barnum  Grain  Co.  v.  Great 
Northern  E.  E.,  102  Minn.  147,  112 
N.  W.  1030,  and  First  Bank  v.  North- 
ern E.,  58  N.  H.  203  (where  the 
court  seems  of  opinion  that  the  car- 
rier should  require  the  surrender  of 
all  bills  of  lading)  ;  Colgate  v.  Penn- 
sylvania Co.,  102  N.  Y.  120,  6  N.  E. 
114  (where  under  a  New  York  stat- 
ute the  court  holds  even  straight  bills 
must  be  taken  up  by  the  carrier  un- 
less they  are  stamped  "  not  negoti- 
able "  J  ;  D'\^'yer  v.  Gulf,  etc.,  Co.,  69 
Tex.  707,  7  S.  W.  504  (where  the 
court  holds,  without  apparently  dis- 
tinguishing between  different  forms 
of  bills  of  lading,  that  a  carrier  may 
require  production  but  not  surrender 
of  the  document) .  This  case  is  re- 
ferred to  and  the  carrier's  right  to 
demand  production  qualified  by  the 
possible  condition  that  the  carrier 
"  had  any  good  reason  to  doubt  the 
consignee's  right  to  receive  the 
goods "  in  Nashville,  etc.,  Ey.  Co. 
V.  Grayson  County  Bank    (Tex.),  93 


S.  W.  431;  First  Nat.  Bank  v.  North- 
ern Pacific  Ey.  Co.,  28  Wash.  439, 
68  Pac.  965,  where  by  local  statute 
all  bills  of  lading  are  made  negotiable. 
In  George  v.  Louisville,  etc.,  Ey.  Co. 
(Miss.),  40  So.  486,  it  was  held 
that  the  carrier,  in  the  absence  of 
special  custom  or  contract  had  no 
right  to  demand  the  surrender  of  a. 
bill  of  lading,  the  form  of  which 
does  not  appear,  and  was  liable  for 
damages  caused  by  delay  owing  to 
such  refusal. 

"Walters  v.  Western,  etc.,  E.  R. 
Co.,  56  Fed.  Eep.  369,  63  Fed.  Eep. 
391;  Tishomingo  Institution  r.  John- 
son, Nesbitt  &  Co.,  146  Ala.  691,  40 
So.  503 ;  Arkansas  Southern  Ey.  Co. 
V.  German  Bank,  77  Ark.  482,  92 
S.  W.  522;  Bass  v.  Glover,  63  Ga. 
745 ;  American  Nat.  Bank  v.  Georgia 
E.  Co.,  96  Ga.  665,  23  S.  E.  898,  51 
Am.  St.  Rep.  155;  Douglas  !,'.  People's 
Bank,  86  Ky.  170,  5  S.  W.  420,  9 
Am.  St.  Rep.  276;  Wichita  Bank  r. 
Atchison,  etc.,  R.  R.,  20  Kans.  519; 
Atchison,  etc.,  R.  Co.  v.  Schriver, 
72  Kans.  550,  84  Pac.  119,  4  L.  R.  A. 
(N.  S.)  1056;  Hopkins  v.  Cowen,  90 
Md.  152,  41  Atl.  1062,  47  L.  E.  A. 
124;  Merchants'  Bank  v.  Baltimore, 
etc..  Steamboat,  102  Md.  573,  63  Atl. 
108,  111;  Chesapeake  Steamship  Co. 
V.  Merchants'  Bank,  102  Md.  589,  63 
Atl.  113;  Wright  &  Colton  Co.  v. 
Warren,  177  Mass.  283,  58  N.  E. 
1082;  Eatzer  r.  Railroad  Co.,  64 
Minn.  245,  66  N.  W.  988;  Midland 
Bank  v.  Missouri  Pacific  Ey.  Co.,  132 
Mo.  492,  33  S.  W.  521,  53  Am.  St. 
Eep.  505 ;  Schwarzschild,  etc.,  Co.  v. 
Savannah,  etc.,  Ry.  Co.,  76  Mo.  App. 
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tiable."  ®^  The  reason  of  this  distinction  is  obvious.  If  the  bill 
is  a  straight  bill,  that  is,  if  the  goods  are  by  its  terms  deliverable 
not  to  the  order  of  the  jBgighee  but  to  the  cousigiiee  siinply,  the 
railroad  is  unquestionably  fulfilling  its  contract  in  delivering 
to  the  consignee  so  named.  On  the  other  hand,  if,  by  the  terms 
of  the  bill,  the  goods  are  to  be  delivered  to  the  order  of  a 
person  named,  it  cannot  vs^ith  certainty  be  determined  who  corre- 
sponds to  this  description  unless  the  bill  of  lading  itself  is  pre- 
sented. By  mercantile  usage  the  word  "  order,"  as  used  in  a  bill 
of  lading,  means  as  it  does  in  a  promissory  note  an  order  on  the 
bill  of  lading  itself  by  the  indorsement  of  the  person  named  on 
the  face.  Thfe  bills  of  lading  ordinarily  in  use  contain  explicit 
statement  that  unless  the  word  "order"  is  written  on  the  bill, 
the  property  may  be  delivered  by  the  carrier  without  the  sur- 
render of  the  bill,  whereas  if  the  word  "  order "  is  used,  the 
surrender  of  the  bill  of  lading  properly  indorsed  is  requisite 
for  the  delivery  of  the  goods.  It  follows  from  this  custom  of 
the  railroads,  that  if  the  seller  takes  a  straight  bill  making  the 
goods  deliverable  to  the  buyer,  the  retention  of  the  bill  of  lad- 
ing by  the  seller  is  useless.  The  buyer  does  not  need  the  bill 
to  get  possession  of  the  goods.®*  If,  however,  the  bill  of  lading 
makes  the  goods  deliverable  to  the  order  of  the  buyer,  although 

€23;   Union  Pac.  K.  Co.  v.  Johnson,  version.    Blowers  v.  Canadian  Pacific 

45  Neb.   57,   63   N.  W.   144,   50  Am.  Ry.    Co.,    155    Fed.    Eep.    935.      See 

St.  Rep.  540.  further,  inpa,  §  424. 

'=  Merchants'  Bank  t'.  Baltimore,  etc.,  '"  Robinson  v.  Pogue,  86  Ala.  257, 
Steamboat  Co.,  102  Md.  573,  63  Atl.  5  So.  685.  In  this  case  goods  were 
108 ;  Midland  Bank  v.  Missouri,  Kan-  sent  forward  in  conformity  with  the 
sas  &  Texas  Ry.  Co.,  62  Mo.  App.  contract  with  the  purchaser.  The 
531.  See  also  National  Bank  of  bill  of  lading  named  the  purchaser 
Bristol  V.  Baltimore,  etc.,  R.  R.  Co.,  as  consignee,  but  the  seller  sent  the 
99  Md.  661,  59  Atl.  134,  105  Am.  bill  to  his  own  agent  in  the  city, 
St.  Rep.  .S21.  But  where  a  shipper,  where  the  buyer  lived,  to  retain  until 
"who  had  drawn  for  the  price  of  the  the  price  was  paid.  The  price  was 
goods  with  bills  of  lading  attached,  not  paid  and  the  bill  of  lading  never 
entered  into  correspondence  with  the  delivered  to  the  buyer,  who,  neverthe- 
consignee  to  whom  the  railroad  had  less,  obtained  the  goods  from  the  rail- 
delivered  the  goods  and  obtained  from  road  and  delivered  them  to  a  sub- 
the  consignee  part  of  the  price,  this  purchaser  who  bought  in  good  faith. 
"Was  held  such  a  ratification  of  the  It  was  held  that  the  seller  could  not 
railroad's  delivery  as  to  preclude  an  maintain  detinue  against  this  sub- 
action  against  the  railroad  for  con-  purchaser. 
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the-  property  m  tlie  goods  passes  to  the  buyer,  he  is  unable  to- 
obtain  the  goods  ■s\'ithotit  the  bilL  The  retea'tioii  of  tha  kill  o£ 
lading,,  under  sudi'  eiTcumstaaiees,  eontrolMng  as^  it  does  the  pos- 
session of  the  goods,  is,  therefore^  closely  analogous  to  the  retention 
of  a  lien  by  the^  seller  after  the-  pr®perty  has  pasaedr.  to  the  buyer. 
This  is  the  effect  of  subsection  (3^)  of  seetion.  JiS  of  tie  Sales. 
Act,  which-  states  the  mercantnilte  umderataajdriing  of  the  situation, 
and  that  in  general  adopted  by  the  courts  m  this  oonntry.*'^ 
The  distinction  so  sharply  dra'wn'  in  this  country  between  onier 
bills  and'  straight  bills  does'  not  seem  to  be  observed  in  England.^ 
As  has  already  been  said,^**  the  use, of  biils  of  lading  as  indicative' 
of  the  transfer  of  title  seems  to  be  confined  to  bills  issued  by  "a-ater 
carriers,  and  it  may  be  supposed  that  STieh  carriers  in  England 
require  a  surrender  of  the  bills  whajtever  their  form  before  the 
goods  are  delivered. 

§  286.  Effect  of  bill  of  lading  where,  a  third,  person  is  consignee.. 
—  Two  devices  have  already  been  considered  by  which  the.-seller 
of  goods  retains  a  hold  upon  them  by  means  of  t^  bill  QfJ-adiag" 
after  he  has  shipped  them.  Eirst,  by  consigning  the  ^_goods_jtQ: 
•himself,  either  by  an  order  bill  or  a  straight  biUj  ^second,  by 
consigning  the  goods  to  the  order  of  the  buyer"  and  retaining 
possession  of  the  bill  of  lading.  A  third  method,  also  in  com- 
mon use,  is  to  consign  the  goods  to  a  third  person  at_the  residence 
of  the  bnyer,  requesting  this  third  person  to  retain  the  bill  of 
lading  or  goods  until  payment  of  the  price.  When  the  price 
is  paid  the  consignee  of  the  goods  indorses  the  bill  or  delivers 
the  goods  to  the  buyer.  Eor  the  success  of  this  third  device  it 
is  inmaaterial,  so  far  as  the  protection  of  the  seller  is  concerned, 
whether  the  bill  is  or  is  not  an  "  ord'er  "  bill.  If  it  is  an  "  order  " 
bill  the  carrier  will  not  deliver  the  goods  until  it  is  surrendered^ 

"First  Na.t.  Bank  v.   Crocker,   ILL  See  also  jSIoakea  v.  Nicolson.  \9  C.  B. 

Mass.     163;     Bank    of    Rocbester    r.  (X.  S.)    290.  ' 

.Tones,    4    N.    Y.    497,    55    Am.    Dec.  "  The   same    view   seems    taken    in- 

290;    Cayuga    Bank    r.    Baniels,    47  First  Bank  v.  Northern  R.,  58  W.  H. 

N.     Y.     63.1;.    Commercial    Bank    v.  203,  204,  but  at  tbe  time  of  the  de- 

Pfeiffer,.   IDS    N.    Y.    242,    15    N.    E.  cision  of  tbis  case  the  custom  of  tbe 

31.1 ;      Greenwood     Grocery     Co.      v.  railroads  was  doubtless  neither  fully 

Camadian  Elevator  Co.,  72  S.  C.  450,  developed  nor  -widely  recognized. 
62  S.  E.  191,  2  L.  R.  A.   (N.  S.)   79.  "Supra,  §  282. 
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£C|id  the  buyer  cannot  get  it  in-  order  to  make-  the  neees&arj  sur- 
render except  from  the  hxDM©T,  th^e-  consignee.  Even  if  it  is  nxjt 
aai  "  ordteT "  hill,  however,  the  railroad,  though  it  may  not  re- 
(jnire  the  surrender  of  the  hill  of  lading,  will  deliver  o-nly  to  the 
consignee,  or  to  some  one  authorized  hy  hina  to  receive  the  goods. 
AecerdiEgly  the  buyer  is  unable  to  get  them  except  by  obtaining 
an  order  from  the  holder  of  the  bill  of  lading.  The  validity  of 
Ais  methoA  of  dealing  is  reeognized  in  miaaay  eaaes.-^  The  rights 
of  the  three  parties  conceamedi,  the  seller,  the  buyer,  and  the 
third  person  to  "whom,  the  goods  are  cansigned  (who  is  usually 
a  banker)  may  be  thus-  aaialyzed :  If  the  seller-  in  sending  the 
goads  forward  acts  without  previous  authority  from  the  buyer, 
he  is  in  effect  making  an  offer  to  the  buyer  of  the  goods-  shipped. 
By  nam.-ing  the  third  person  as  consignee  of  the  -bill,  the  seller 
vests  a  legal  title  in  this  third  person,  on  the  assent  of  the  latter 
tcr  act  in  the  required  capacity.  This  title  of  the  third  person 
is  held  nierely  for  the  benefit  of  the  shipper,  if  the  third  person 
is  the  seller's  agent  only,  smd  has  not  advanced  money  of  his 
own  to  the  seller.  Frequently,  however,  the  third  person  has, 
by  discounting  a  draft  drawn  by  the  shipper,  acquired  a  per- 
sonal interest  in  the  goods.  This  interest  is  simply  to  secure 
repayment  of  the  money  advanced.  It  is  not,  technically,  a 
mortg.age,  but  it  is  in  legal  eifect  analogous  to  a  mortgage.  The 
feeneficial  interest,  the  interest  analogous  to  that  of  a  mortgagor 
is  still  in  the  shipper.  But  it  may  be  supposed  that  the  seller 
in  shipping,  the  goods  did  so  in  compliance  with  a  contract  with 
the  buyer,  or  an  order  from  him.  In  this  case,  if  the  third 
person,  the  consignee,  discounts  a  di-aft  of  the  seller  for  the 
price,  the  seller's  interest  in  the  transaction  is  at  an  end,  except 
in  so  far  as  the  da-awing  of  the  draft  may  render  him  liable  for 
the  failure  of  the  buyer'  to  honor  it.     As  before,  the  third  person 

"Key    V.    Cotes'wrorth,    7    Ex.    595;  Moors  v.   Kidder,    106^_K_Y^  32^  12^ 

><few  Haven  Wire  Company  Cases,  57  STETOTSI"  TTf exel  r.  Tease,  Us  X.  T. 

Coim.    352,    5    L.    E.    A.    300;    s.    c,  129,  30  N.  E.  732;  Brown  v:  William 

suT)  nam.,  Baring  v.  Galpin,   18  Atl.  Clark  Co.,  23  R.  T.  36,  46  Atl.  239; 

2«6 ;  Mfinra?7^YTna,TT..  1 46  Mass.  60.  National  Bank  r.  Citizens'  Bftnk  (Tex. 

15  N.   e^TOfrMoorsiTDrury,   186  Civ.  App.),  93   S.   W.  209;   Mershon- 

Mass.   424,   71    IS.  E.   810;   Moors  v.  v.  Moors,  76  Wis.  502,  45  N.  W.  95. 
Bird,   190  Mass.  400,  77  N.  E.  643=; 
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is  the  bolder  of  the  legal  title  for  the  purpose  of  security,  but 
the  beneficial  interest,  the  interest  corresponding  to  that  of  the 
mortgagor,  is  in  the  buyer,  instead  of  in  the  seller  as  in  the 
previous  case,  for  the  buyer  has  agreed  to  buy  the  goods  in 
question  and  has  authorized  the  seller  to  appropriate  them  to 
him.  If  the  consignee  does  not  discount  a  draft  for  the  price, 
or  make  advances  to  the  seller  on  the  faith  of  the  shipment,  the 
consignee  is  a  mere  agent  of  the  shipper,  and  what  may  be  called 
the  mortgage  title  given  by  the  bill  of  lading  is  reserved  by  the 
seller  and  is  held  to  secure  his  right  to  the  price.  The  analysis 
thus  given  is,  it  is  believed,  warranted  by  the  decisions  and 
statements  of  the  courts.  That  the  consignee  who  has  advanced 
money  on  the  faith  of  the  shipment  is  the  owner  of  the  goods 
has  been  recognized  to  the  fullest  extent.^     It  is  equally  true 


^  In  Farmers'  &,  Mechanics  Bank  r. 
Logan,  74  N.  Y.  568,  the'  plaintiff 
occupied'  the  position  of  consignee  for 
security  of  goods  shipped  by  Sears  & 
Daw,  and  one  Brown  was  the  prospec- 
tive purcliaser  for  wliose  benefit  the 
sliipment  was  made.  The  court  said: 
"  Here,  the  wheat  is  bouglit  by  Sears 
&  Daw  for  Brown,  but,  on  the  in- 
stant, the  property  in  it  is,  by  the 
bill  of  lading,  vested  in  the  plaintiff, 
but  as  an  indemnity,  and  charged 
with  a  trust  that  it  be  sold,  if  not 
paid  for  by  Brown,  and  the  avails 
applied  to  repay  the  advance  made 
upon  it.  In  analogy  with  the  de- 
cision in  the  case  cited,  why  is  not 
the  risk  upon  Brown,  and  the  profit 
or  the  loss  his,  though  he  have  not 
the  property  in  the  wheat?  It  can- 
not he  successfully  contended  that, 
until  Brown  paid  the  draft,  he  could 
liave  maintained  an  action  for  the 
delivery  of  the  wheat,  had  the  plain- 
tiff retained  it.  He  could  not  have 
shown  that  he  ever  had  right  to 
possession,  or  right  to  the  dominion 
over  it,  to  the  exclusion  of  all  oth- 
ers. '  So  long  as  the  advances  were 
not     paid,     there     was     no     theory 


whereby '  Brown  '  could  claim  title. 
It  had  never  been  in '  him.  'At  the 
moment  his  interest,  whatever  it  was, 
accrued,  it  came  burdened  with  the 
formal  ownership  of  the  plaintiff.' 
Bank  of  Toledo  v.  Shaw,  61  N.  Y. 
283.  Had  Sears  &  Daw  advanced  the 
money  as  factors,  in  compliance  with 
the  order  of  their  principal  and  giv- 
ing him  credit,  the  purchase  would 
have  been  for  him  at  once,  and  he 
would,  at  the  instant,  have  become 
the  owner  of  the  thing  bought.  But 
the  facts  are  far  otherwise,  and  must 
not  be  lost  sight  of.  At  the  outset, 
as  one  of  the  first  steps  in  the  proc- 
ess, the  legal  title  was  lodged  in 
the  plaintiff,  not  to  leave  it  until  the 
payment  by  Brown  of  the  draft. 
Thus  the  case  is  kept  out  of  the  law 
governing  the  relations  of  pledgor 
and  pledgee.  The  plaintiff  was  not 
a  pledgee  of  the  property  of  BrovsTi. 
It  had  a  right  to  it,  not  the  qualified 
and  special  property  of  one  holding, 
as  a  security,  a  chattel  belonging  to 
another.  It  had  the  legal  title,  under 
an  agreement  to  transfer  it  on  pay- 
ment being  made ;  it  '  held  the  title 
in  trust  for  '  Brown,  '  after  its  own 
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that  this  ownership  is  qualified.  There  may  be  disagreement 
as  to  the  name  which  most  accurately  describes  the  kind  of  owner- 
ship, but  that  it  is  qualified  is  settled.^ 


claim  was  satisfied,'  61  N.  Y.  283." 
In  Mooes  v.  Kidder.  106  N.  Y.  32, 
the  defendants,  as  agents  for  Baring 
Brothers,  advanced  money  for  the 
purchase  of  a  cargo  to  be  sliipped  for 
account  of  one  Swain,  but  with  the 
bills  of  lading  to  the  order  of  Baring 
Brothers.  The  court  said:  "It  is 
further  quite  evident  that  from  the 
moment  of  the  shipment  and  the  de- 
livery of  the  bill  of  lading,  the  abso- 
lute jus  disponendi  was  in  Kidder, 
Peabody  &  Co.,  by  the  very  terms 
of  Swain's  agreement.  They  were  at 
liberty  to  '  dispose '  of  the  property 
'  at  discretion,'  and  either  for  '  secu- 
rity '  or  reimbursement.  It  is  also  to 
lie  noted  that  what  is  spoken  of  as 
*  pledged '  is  not  merely  the  goods  or 
the  property,  but  the  bills  of  lading 
also.  These  documents  carry  the  title 
as  well  as  the  right  of  possession, 
and  the  pledge  or  hypothecation  is 
«xpres3ly  applied  to  both.  The  mean- 
ing, assuredly,  was  that  the  title 
should  pass.  Very  likely,  as  is  sug- 
gested for  the  defendant,  the  transfer 
was  rather  in  the  nature  of  a  mort- 
gage in  which  the  title  passes  than 
in  that  of  a  pledge  in  which  the 
pledgor  is  general  owner.  Here,  then, 
we  have  a  case  where  no  title  was 
attempted  to  be  given  to  Swain, 
where  it  was  given  to  the  Barings  by 
the  bill  of  lading  to  them,  where  they 
paid  for  the  property  by  their  own 
credit  and  money,  where  it  was  the 
very  pith  of  the  adventure  that  the 
shellac  should  furnish  the  means  of 
meeting  the  price,  where  the  invoice 
was  to  be  made  to  their  order,  where 
the  possession  was  to  be  theirs,  where 
th«y  were  to  have  the  right  of  dis- 
posal at  discretion,  and  Swain  was  to 
have  no  control  until  payment  of  the 


draft.  In  such  a  case  he  could  not  be 
general  owner,  and  an  inference  to 
that  eflfect  from  an  inapt  expression 
cannot  be  indulged.  So  far  the  case, 
in  our  judgment,  cannot  be  distin- 
guished from  that  against  Logauj 
upon  the  authority  and  reasoning  of 
which  the  Barings  must  be  deemed 
owners,  and  not  merely  pledgees." 
That  the  third  person  making  ad- 
vances and  named  as  consignee  is  the 
owner  is  further  established  by  New 
Haven  Wire  Company  Cases,  57  Conn. 
352,  5  L.  R.  A.  300;  s.  c,  sub  nom.. 
Baring  r.  Galpin,  18  Atl.  266;  Moors 
V.  Drury,  186  Mass.  424;  Mershon  v. 
Moors,  76  Wis.  502,  45  N.  W.  95; 
and  the  position  of  a  bank  which  at 
the  instance  of  a  consignee  takes  up 
a.  draft  drawn  upon  him  obtaining  as 
security  the  accompanying  bill  of  lad- 
ing is  similar ;  that  is,  the  bank  is, 
so  far  as  is  necessary  to  protect  its 
advances,  the  owner  of  the  goods. 
Walters  v.  Western,  etc.,  R.  Co.,  68 
Fed.  Rep.  862,  14  C.  C.  A.  267,  30 
U.  S.  App.  25. 

°  In  Moors  v.  Kidder,  106  N.  Y.  32- 
the  court  said :  "  Very  likely  as  is 
suggested  for  the  defendant  the  trans- 
fer was  rather  in  the  nature  of  a 
mortgage  in  which  the  title  passes 
than  in  that  of  a  pledge  in  which  the 
pledgor  is  general  owner."  Though 
the  consignee  malcing  advances  is  thus 
regarded  as  a  mortgagee  and  it  is  sub- 
mitted that  this  is  a  correct  descrip- 
tion of  his  relation  to  the  property, 
he  is  not  a  mortgagee  in  any  narrow 
sense,  and  would  not  be  within  the 
statutory  designation  of  a  mortgagee 
whose  mortgage  must  be  recorded  or 
who  must  sell  the  mortgaged  property 
according  to  specified  methods.  Moors 
V.   Drury,    186   Mass.    424.     In   this 
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§  287.  Effect  of  direction  in  bill  of  lading  to  notify  purchaser.— 

Where  the  bill  of  kding  names  as  consignee  some  person  other 
than  the  buyer,  it  is  important  that  the  buyer  should  have  mean* 
of  knowing  when  the  goods  arrive.     It  is  generally  the  custom  of  ■ 
carriers  to   notify   consignees  of   the   arrival   of  goods   at  their 


case  the  court  !ield  that  the  security 
holder  did  not  liave  to  comply  with, 
the  statutory  requirements  for  the 
disposition  of  mortgaged  property  of 
an  insolvent  debtor.  Doubtless  the 
decision  is  right,  but  the  court  adds 
(p.  425) :  "  We  consider  it  well  settled 
that  under  circumstances  similar  to 
those  in  this  case,  a  banker  m^aking  ad- 
vances and  retaining  the  title  is  an 
owner  and  not  a  mortgagee  or 
pledgee.''  The  Massachusetts  court 
when  it  said  this,  however,  could  not 
mean  that  if  the  banker  were  ten- 
dered the  amount  of  his  advances  by 
the  person  for  whose  account  the 
goods  were  shipped,  he  would  not  be 
bound  to  surrender  the  goods  though 
he  had  no  contractual  relation  with 
the  claimant.  The  latter's  right, 
tlierefore,  must  be  a,  property  right  if 
it  exists  at  all.  That  such  a  right 
does  exist  was  decided  in  the  case  of 
Mirabita  r.  Imperial  Ottoman  Bank, 
3  Ex.  164,  and  is  clearly  stated  in 
Porty  Sacks  of  Wool,  14  Fed.  Rep. 
643,  645.  where  Lowell,  J.,  speaking 
of  the  right  of  a  buyer,  one  Mooney, 
under  such  circumstances  said :  "  No 
doubt  the  buyer  has  an  equitable  title. 
If  the  bankers,  for  example,  had  sold 
the  goods  and  indorsed  the  bill  of 
lading  to  a  stranger,  Mooney  might 
have  recovered  of  them  whatever  the 
goods  were  worth  above  the  original 
cost."  So  in  Walters  v.  Western,  etc., 
R.  Co..  63  Fed.  Rep.  391,  392,  New- 
man, J.,  said:  "Where  a  time  draft 
is  drawn  by  the  consignor  of  goods 
and  attached  to  a  bill  of  lading  for 
the  goods,  and  the  draft  is  sent  to  a 
bank   for    collection  at  the   place  to 


which  the  goods  are  consigned,  an 
acceptance  by  the  drawee  entitles  him- 
to  have  the  bill  of  lading  delivered  to 
him.''  Tlie  whole  matter  is  well 
summed  up  in  Drexel  v.  Pease,  133 
N.  Y.  129,  136.  The  court  said: 
"  The  doctrine  is  that  where  a,  com- 
mercial correspondent  advances  his 
own  money  or  credit  for  a  principal 
for  the  purchase  of  property  for  such 
principal,  and  takes  the  bills  of  lading 
in.  his  own  name,  looking  to  the  prop- 
erty as  security  for  reimbursement, 
such  correspondent  becomes  the  owner 
of  the  property,  instead  of  the 
pledgee,  up  to  the  moment  when  the 
original  principal  shall  pay  the  pur- 
chase price,  and  the  correspondent  oc- 
cupies the  position  of  an  owner  under 
a  coutract  to  sell  and  deliver  when 
tlie  purchase  price  is  paid.  This  doc- 
trine is  stated  in  Moors  r.  Kidder, 
106  N.  Y.  32,  and  founded  upon  the 
cases  cited  by  Finch,  J.,  in  that  case. 
Xotliing  therein  gives  color  to  the 
idea  that  the  eorrespondent's  owner- 
ship is  of  that  character  which  would 
permit  his  exaction,  even  though 
agreed  to  by  the  principal,  of  a  gen- 
eral lien  upon  the  property  for  other 
and  prior  indebtedness  of  the  princi- 
pal as  against  one  in  the  situation  of 
St.  Amant.  The  correspondent's  posi- 
tion is  one  of  ownership  so  far  only 
as  is  necessary  to  secure  him  for  the 
advances  he  made  upon  the  mer- 
chandise described  in  the  bill  of  lad- 
ing, and  in  such  a  case  as  this  he  is 
bound  to  sell  upon  receipt  of  the  pur- 
chase price  from  the  principal,  or,  in 
other  words,  upon  receipt  of  the 
amount  he  advanced  upon  its  credit. 
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■destination,*  but  if  tlie  shipper  is,  himself,  named  as  consignee, 
the  notiiication  of  the  buyer  will  be  much  delayed  if  it  has  to 
come  from  information  first  given  to  the  shipper.  Even  if  the 
consignee  is  a  third  person  who  resides  in  the  same  place  as  the 
buyer,  it  may  be  advisable  not  to  trust  to  a  notification  sent 
to  the  consignee  alone.  For  these  reasons  it  is  common  to  in- 
sert in  such  bills  a  direction  to  notify  the  buyer.  Such  a  direction 
doubtless  indicates  that  the  person  to  be  notified  has  an  interest 
in  the  goods,  but  it  is  not  equivalent  to  naming  him  as  con- 
signee; it  rather  Siuggests  that  he  is  not  to  be  allowed  posses- 
sion of  the  goods  until  payment  is  made  to  the  consignee.  Ac- 
cordingly the  carrier  may  refuse  to  deliver  to  the  person  to  be 
notified  unless  authorized  by  the  eonsigaee,  and  indeed  if  the 
carrier  without  such  anthority  should  deliver  the  goods  to  the 
person  to  be  notified,  he  is  liable  for  so  doing^  If,  however,  the 
person  to  be  notified  does  in  fact  make  proper  settlement  for  the 
price  of  the  goods  with  the  person  entitled  to  receive  it,  the  carrier 
is  freed  from  liability  for  making  such  a  delivery.* 


In  no  other  sense  is  the  correspondent 
the  owner  of  the  property."  See  also 
Walters  v.  Western,  etc.,  R.  Co.,  66 
Fed.  Rep.  862,  14  C.  C.  A.  267,  30 
U.  S.  App.  25. 

'  Though  in  the  absence  of  local  cus- 
tom the  carrier  may  not  be  bound  to 
do  so.  Ross  V.  Chicago,  etc.,  Rj.  Co., 
110  Mo.  App.  290.  See  aJso  Elliott, 
Railroads,  §  1527. 

°  Northern  Pennsylvania  R.  Co,  i;. 
Commercial  Nat.  Bank,  123  V.  S.  727, 
S  S.  Ct.  266,  31  L.  ed.  287 ;  Southern 
E.  Co.  V.  Atlanta  National  Bank,  112 
Fed.  Rep.  861,  56  L.  R.  A.  546,  50 
C.  C.  A.  558:  Tishomingo  Institution 
I.  Johnson,  Neabitt  &  Co.,  146  Ala. 
691,  40  So.  503;  Arkansas  S.  R.  Co. 
V.  German  Nat.  Bank,  77  Ark.  482,  92 
S.  W.  522,  113  Am.  St.  ilep.  160; 
Raleigh,  etc.,  R.  Co.  v.  Lowe,  101 
Ga.  320,  28  S.  E.  867 ;  JFlorida  Cen- 
tral R.  R.  Co.  V.  Berry,  116  Ga.  19, 
42  S.  E.  371;  Atchison  EJec.  R.  Co. 
V,   Schriver,   72    Kans.   550,   84   Pac. 


119,  4  L.  R.  A.  (N.  S.)  1056;  Illinois 
C.  R.  Co.  V.  Southern  Bank,  41  111. 
App.  287;  Hopkins  v.  Cowen,  90  Md. 
152,  44  Atl.  1002,  47  L.  R.  A.  124; 
Libby  i\  Ingalls,  124  Mass.  503; 
Wright  &  Colton  Co.  v.  Warren,  177 
Mass.  283,  58  N.  E.  1082;  Union 
Stock  Yards  Co.  v.  Westcott,  47  Neb. 
300,  66  N.  W.  419;  First  Bank  v. 
Northern  R.  Co.,  58  N.  H.  203; 
Bank  of  Commerce  v.  Bissell,  72  N.  Y. 
615;  Farmers'  &  Mechanics  Bank  v. 
Logan,  74  N.  Y.  568;  Furman  v. 
Union  Pac.  R.  R.,  106  N.  "Y-  579,  587, 
13  N.  E.  587.  See  also  Sloan  i\ 
Carolina,  etc.,  Ry.  Co.,  126  N.  C. 
487,  36  S.  E,  21 ;  Wright  v.  Northern 
C,  R.  Co.,  8  Phila.  19;  Joslyn  v. 
Grand  Trunk  Ry.,  51  Vt.  92. 

'  In  Witt  V.  East  Tennessee,  etc., 
R.  Co.,  99  Tenn.  442,  41  S.  W.  1064, 
this  was  so  held  and,  it  seems,  cor- 
rectly. Although  the  bank  which  re- 
ceived the  price  as  agent  for  the 
shipper  became  insolvent  and  failed  to 
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§  288.  Effect  of  bill  of  lading  in  other  form. —  Bills  of  lading 
are  not  commonly  made  out  to  bearer,  as  strictly  negotiable  paper 
frequently  is.  There  seems  reason  to  suppose,  however,  that  if 
a  bill  were  made  out  in  this  fonu  the  carrier  would  be  justified 
in  delivering  to  the  bearer  of  the  bill,  and  that  a  transfer  of 
the  bill  by  delivery  would  have  the  same  effect  as  the  transfer 
by  indorsement  of  a  bill  made  to  the  order  of  a  consignee.^ 
Xegotiable  paper  which  is  blank  as  to  the  payee's  name  has 
similar  effect  as  if  made  payable  to  bearer.  The  same  may  be 
supposed  to  be  true  in  regard  to  a  bill  of  lading  where  no  con- 
signee is  named.^  Occasionally  bills  of  lading  are  drawn  to  the 
consignee  in  care  of  another.  Thus  the  seller  may  consign  goods 
to  the  buyer  in  his  own  care.  The  object  of  this  mode  of  ship- 
ment seems  to  be  similar  to  that  which  is  better  accomplished 
by  adding  to  a  bill  of  lading,  which  names  the  shipper  as  con- 
signee, a  direction  to  notify  the  buyer.  Doubtless,  however, 
the  courts  would  require  the  carrier  to  recognize  the  apparent 
intention  to  retain  a  hold  upon  the  goods  where  the  former  method 
is  adopted.® 


remit  the  price,  the  wrongful  act  of 
the  carrier  in  delivering  the  goods 
prematurely  did  not  cause  the  seller's 
loss  which  would  have  occurred 
had  the  carrier  held  the  goods 
until  the  price  was  fvilly  paid. 
The  case  of  General  Electric  Co. 
r.  Southern  R.  E.  Co.,  72  S.  C.  251, 
51  R.  E.  695,  seems,  perhaps,  incon- 
sistent with  this  decision.  It  was 
held  that  so  much  of  the  carrier's 
answer  should  he  struck  out  as  al- 
leged that  the  goods  were  shipped  on 
a  conditional  sale  with  the  intention 
of  having  them  delivered  to  the  per- 
son to  be  notified  on  payment  of  a 
draft  for  a  portion  of  the  price  sent 
through  a  bank  for  collection,  and 
that  this  portion  of  the  price  was  re- 
ceived by  the  carrier  when  the  goods 
were  delivered  and  was  tendered 
to  the  plaintiff.  Judgment  for  the 
full  value  of  the  goods  was  given 
against  the  carrier. 


'  In  Jones  v.  Brewer,  79  Ala.  545, 
the  bill  of  lading  contained  the  addi- 
tion "  deliver  to  bearer,''  In  Allen  r. 
Williams,  12  Pick.  297,  the  bill  of 
lading  ran  to  a  specified  consignee 
"  or  bearer." 

'In  Furman  v.  Union  Pac.  R. 
Co..  106  N.  Y.  579,  13  N.  E.  587.  no 
consignee  was  named  and  the  court 
said  that  the  bill  of  lading  must  be 
produced  in  order  to  justify  delivery 
by  the  carrier. 

"In  Village  of  Belief  ontaine  r.  Va? 
saux,  55  Ohio  St.  323,  45  N.  E.  ;i21. 
the  goods  were  consigned  by  the  bill 
of  lading  to  the  buyer  in  care  of  the 
seller's  agent,  and  it  was  held  under 
these  circumstances  the  place  of  de- 
livery of  the  goods  was  the  storehouse 
of  the  latter,  and  that  the  buyer  had 
no  immediate  right  to  tlie  goods.  See 
also  Arkansas  Southern  Ry.  Co.  v. 
Gkirman  Bank,  77  Ark.  482,  92  S.  W. 
522,  113  Am.  St.  Rep.  160. 
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§  289.  Bill  of  lading  sent  forward  with  bill  of  exchange. —  In 

whatever  form  the  shipper  may  take  the  bill  of  lading  in  order 
to  retain  a  hold  upon  the  goods,  it  is  essential  that  some  method 
be  used  by  which  this  hold  can  be  released  as  soon  as  the  buyer's 
obligation  in  regard  to  the  price  is  satisfied.  This  can  be  done 
by  sending  the  bill  of  lading  to  an  agent,  who  resides  in  the  same 
place  as  the  buyer,  with  oral  instruction  to  deliver  the  bill  of  lad- 
ing properly  indorsed,  if  indorsement  is  necessary,  upon  payment 
by  the  buyer  of  the  price.  More  commonly,  however,  instead 
of  leaving  the  matter  for  negotiation  with  the  agent,  the  seller 
draws  a  draft  for  the  price  upon  the  buyer  and  attaches  thereto 
the  bill  of  lading.  The  seller  may  or  may  not  discount  the  draft, 
accompanied  by  the  bill  of  lading,  to  secure  its  payment.  Some- 
times he  discounts  the  draft  at  his  own  bank  and  this  bank  sends 
forward  the  two  documents  to  its  correspondent  bank  in  the 
place  where  the  buyer  resides.  If  the  seller  is  not  anxious  for  an 
immediate  advance  upon  the  goods,  or  if  his  bank  is  unwilling 
to  discount  the  draft,  he  may  hiniself  send  forward  the  documents 
to  the  bank  or  to  some  other  person  at  the  residence  of  the  buyer. 
So  common  has  this  practice  become  that  the  mere  fact  that  a 
bill  of  lading_aad-.a.  draft  are  .attached-logeihai:. indicates  that  the 
shipper  intejids_Jo   make_the_  delivery   of  the   goods   conditional 

upon  tb.e_pi^^anenl^<|xLthfi-dxflft This  rule  is  accorHmglT'enacted 

in  the  English  Sale\)f  Goods  Act  and  the  English  provision  is 
copied  in  the  American  Sales  Act.^"  The  authorities  collected 
in  the  note  show  that^tbe  courts  have  fully  recognized  the  mean- 

ing  and  validity  of  the  mercantile  custom."     In  carrying  out 

,_ _ — ——- — 

'"Subsection  (4)  of  §  20.  367;  Portland  Flouring  Co.  v.  British, 
"Turner  v.  Trustees  of  Liverpool  etc.,  Ina.  Co.,  130  Fed.  Rep.  860.  65 
Docks,  6  Ex.  543;  Jenkyns  v.  C.  C.  A.  344;  Arkansas  Southern  Ry. 
Brown,  14  Q.  B.  496;  Shepherd  v.  Co.  v.  German  Bank,  77  Ark.  482,  92 
Harrison,  L.  R.  5  H.  L.  116;  Ogg  v.  S.  W.  522,  113  Am.  St,  Rep.  160; 
Shuter,  1  C.  P.  D.  47  (C.  A.)  ;  Rew  Ramish  v.  Kirschbraun,  107  Cal.  659, 
».  Payne,  53  L.  T.  932;  Cahn  v.  661,  40  Pac.  1045;  Giflfen  v.  Selma 
Pockett's  Channel  Co.,  [1899]  1  Q.  B.  Fruit  Co.,  5  Cal.  App.  50,  89  Pac. 
643  (C.  A.)  ;  Dows  v.  Nat.  Exchange  855;  Mathewson  v.  Belmont  Mill,  76 
Bank,  91  U.  S.  618,  630,  23  L.  ed.  Ga.  357;  Erwin  v.  Harris,  87  Ga.  333, 
214;  Seeligson  v.  Philbrick,  30  Fed.  13  S.  E.  513;  Cragun  v.  Todd,  131 
Eep.  600;  Sehreiber  v.  Andrews,  101  Iowa,  250,  108  N.  W.  450;  Halsey  v. 
Fed.  Rep.  763,  41  C.  C.  A.  663,  affg.  Warden,  25  Kans.  128;  Kentucky  Re- 
Andrews   V.    Sehreiber,   93   Fed.   Rep.  fining  Co.  v.  Globe  Refining  Co.,  104 


432  Teansfee  of  Pboperty  .ojd  Title. 

the  d^yjce  in  question  it  is  euetomajy  to  send  the  bill  of  lading 
with  .the  draft  attached  thereto  to  some  person  other  than  the 
buyer,  and  it  will  be  readily  seen  that  this  is  the  only  safe  m-ethod, 
for  if  the  hill  of  lading  and  draft  are  sent  directly  to  the  buyer 
the  latter  may  o'btain  the  goods  without  paying  the  di'aft,  and  the 
seller,  even  if  ie  ha5  a  good  right  of  action  against  the  buyer 
on  this  account,  is  compelled  to  enter  upon  litigation  in  order 
to  enforce  his  rights,  whereas  if  the  bill  of  Uding  and  dxaft  are 
sent  through  a  third  person  the  buyer  is  unable  to  obtain  the  (goods 
without  paying  the  price.  It  does  not  foEow,  however,  tfespt=te- 
cause  .the  seller  is  not  fully  protected  by  sending  the  bill  of 
lading  and  draft  dij-ectly  to  the  buyer  that  no  condition  is  im- 
posed by  so  doing.  On  the  contrary  it  seems  clear  that  where 
the  two  documents  are  sent  together,  the  fair  construction  to  be 
put  upoH  the  seller'fi  conduct  i~  I  bat  he  makes  a  conditional 
offer,  an  offer  of  the  bill  of  lading  conditional  upon  the  accept- 
ance of  the  draft.  Accordingly  the  English  act  provides, ^^  and 
the  provision  is  .copied  in  the  American  ^Sales  Act/^  that  the 
transmission  to  the  buyer  of  a  bill  of  lading  and  bill  of  exchange 
binds  the  buyer  to  return  the  bill  of  lading  if  he  does  not  honor 
the  bill  of  exchange.'*  The  case  must  be  sharply  distinguished 
il  the  seller,  instead  of  transmitting  the  bill  of  lading  and  bill 
of  exchange  together,  sends  the  bill  of  lading  directly  to  the  buyer, 

Ky.  .55'9,  47  S.  W.  60^,  42  L.  R.  A.  "Section  19  (3). 
3b3,  84  Am.  St.  Rep.  4«8;  First  Bun-k  "Section  20  (4). 
V.  Crocker,  111  Mass.  163 ;  .StolleH-  "The  extraordinary  inference  i3 
werck  v.  Thacher,  115  Mass.  224,  226;  drawn  from  this  provision  by  the 
McArthur  Co.  v.  Old  Second  Bank,  editors  of  the  last  edition  of  Ben- 
122  Mich.  223,  81  X.  W.  92;  Free-  jamin,  Sale  (5th  F.ng.  ed.),  395,  that 
man  v.  Kraemer,  63  Minn.  242,  65  a  transmission  to  the  buyer  of  the  bill 
N.  W.  4.')5;  Scharfl  v.  Meyer,  133  -Mo.  of  lading,  together  with  a  bill  of  ex- 
428,  34  S  W.  858,  54  Am.  St.  Rep.  change  drawn  by  a  third  party,  will 
672 ;  Marine  Bank  r.  WrigJit,  48  N.  Y.  not  suspend  tlie  .passing  of  property. 
1 ;  Emery's  Sons  v.  Irving  Bank,  25  It  is  true  the  statute  does  not  ex- 
Ohio  St.  360,  18  Am.  Eep.  299 ;  Green-  pressly  cover  this  case,  but  the 
wood  Groaery  Co.  v.  Canadian  Elec.  analogy  is  perfect  between  it  and  the 
Co.,  72  S.  C.  450,  52  S.  E.  191,  2  case  far  which  the  statute  dpes.  e.K- 
L.  E.  A.  (N.  S.)  79;  Bank  v.  Cum-  jjressly  provide,  .and  as  the  statute 
mings,  89  Tenn.  609,  18  S.  \V.  115,  contains  no  provision  one  way  or  the 
24  Am.  St.  Rep.  618;  Graysoji  County  other,  this  analngj^  should  clearly  lead 
Bank  v.  Nashville,  etc.,  Ry.  (Tex.  Civ.  a  court  to  hold  that  the  same  condi- 
App.),  79  S.  W.  1094.  tion  is  imposed  in  both  cases. 
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■notifymg  'the  latter  of  &  Mil  cpf  e:^ehange  drawn  simultaneoualy 
•wkicii  is  to  'be  .lar'w.arded  tfarou^h  ^a  "b^k.  liT  the  nature  of  tie 
case  -where  the  documents  are  sent  separately  by  different  chau- 
,nels,  they  eanaot  be  expscted  to  arjiv.e  at  the  same  time.  Under 
such  circumstaaices,  therefore,  there  is  no  leason  to  sappoae  that 
the  seller  intended  to  mdce  -the  delivery  of  the  bill  of  lading 
conditional  upon  the  honoriag  of  the  'hill  of  exchange.  The 
•essential  point  -to  observe  is  whethea-  the  bill  of  lading  and  bill 
<jt  eSchange  are  sent  topyth-er,  -Tn  wliiph  case  the  mere  f  agt  of  their 
joinder  indicates  an  intent  to  impose  a  condition  upon  the  de-_ 
lijery  of  the  bill  of  lading.,  gr  wJjether  the  documents  are  sent 
separately,  in  which  -ease  no  sucfh  iirferenoe  is  permissible.  It 
has  HullltiUmes  'C'eeri  supposed  that  me  "esseiatial  question  is 
whether  the  documents  were  transmitted  directly  to  the  buyer 
•or  sent  through  a  third  person,'^  but  this  seems  clearly  wrong  on 
principle  because  it  is  as  evident  that  the  seller  does  not  mean 
to  allow  the  buyer  to  have  the  bill  of  lading  when  he  sends  it  to 
Mm  directly  with  the  bill  of  eschange  attached,  as  -when  he  sendi 
it  to  him  indirectly  t^  a  third  person.  Where,  however,  the  two 
<iocuments  are  sent  through  different  channels  the  inference  that 
■concurrent  conditions  are  intended  is  not  possible.-'® 

§  290.  "Whether  a  dra;ft  attached  to  a  bill  of  lading  must  be  paid 
or  only  acxje^pted  bef  oje  surrender  of  the  bill  of  lading. —  Though  it  is 
Tvell  settled  that  the  attacMment  of  a  bill  of  exchange  to  a  bill 
of  lading  indicates,  without  any  express  statement  to  that  effect, 
a  condition  imposed  upon  the  delivery  of  the  bill  of  lading,  what 
that  condition  is  has  been  the  subject  of  some  litigation.  It  has 
been  authoritatively  decided  that  if  the  bill  of  exchange  is  payable 
on  time,  the  hank  oj*  other  person  to  whom  the  bill  of  lading  and 
hill  oi  esahange  has  been  sent  may  properly  surrender  the  bill  of 

"Benjamin,    Sale    (5th   Eng.   ed.),  agreed  with  the  .plaintiffs  .to  .acaept  a 

•p.  394,Telying  upon  Ex  parte  Banner,  bill  of  exchange  on  bills  of  lading  be- 

2  Ch.  D.  27-8   (C.  A.).  ing    .forwarded    to     the     defendants' 

"Key  u.'Coteswarth,  7  Ex.  a9B    (in  .order.    3]he  plaintifiEs  aecDrdingly  filed 

this  ease  Kilgour  &  Leith  of  Glasgow,  the  order  of  Kilgour  &  iLaith  .and  f  ar- 

(desiTJBg   to    buy   Ma'dsrae    silk    hand-  warded    bills    oi    lading    in    a    letter 

Ssercluefs  from  the  plaintiffs,  itraranged  which  contained  .ailso  a  notice  that  a 

-with  the  defendants  to  supply  money  bill    of   exchange   for   the   price   had 

ior  that  puxpsse.  Ihe  defendants  been  drawn.  Jhe  bill  of  exchange 
28 
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lading  on  acceptance  (without  payment)  of  the  bill  of  exchange." 
It  has,  however,  been  decided  in  a  few  cases  that  if  the  bill  of 


was  sent  to  the  plaintiff's  correspond- 
ent in  London,  who  caused  it  to  be 
presented  to  the  defendants  for  ac- 
ceptance. It  was,  however,  dishon- 
ored because,  Kilgour  &  Leith  having 
got  into  ftnancial  difficulties,  the  de- 
fendant claimed  the  right  to  retain 
the  goods  covered  by  the  bills  of  lad- 
ing as  security  for  a  previous  in- 
debtedness of  Kilgour  &  Leith.  The 
plaintiffs  brought  assumpsit  for  the 
proceeds  ot  the  goods  which  had  been 
sold  by  the  defendants.  The  plaintiff 
was,  however,  nonsuited  and  a  rule 
toi  a  new  trial  was  discharged. 
Parke  B.,  delivered  the  opinion  of 
the  court,  and  held  that  the  property 
vested  in  Kilgour  &  Leith,  or  in  the 
defendants  as  agents  of  Kilgour  & 
Leith  absolutely,  subject  to  no  con- 
dition. It  is  clear  from  later  Ameri- 
can decisions,  cited  supra,  §  286,  that 
title  vested  in  the  defendants  and 
that  the  right  ot  Kilgour  &  Leith  was 
equitable  or  beneficial  only.  But  the 
oecision  seems  sound  for  the  reason 
that  the  plaintiffs  manifested  no  in- 
tention to  make  the  right  of  tlie  de- 
lendants  conditional  upon  acceptance 
by  them  of  the  bill  ol  exchange,  and, 
therefore,  the  plaintiffs  had  lost  all 
property  in  the  goods.  If,  however, 
instead  of  suing  for  the  proceeds  of 
the  goods,  the  plaintiffs  had  sued  for 
breach  of  an  agreement  to  accept  the 
bill  ot  exchange,  they  should  have  re- 
covered judgment.  The  receipt  and 
retention  of  the  bill  of  lading  was  a 
clear  acceptance  by  the  defendants  of 
the  terms  of  the  arrangement  with 
the  plaintiffs  even  apart  from  pre- 
vious assent)  ;  Ex  parte  Banner,  2 
Ch.  T>.  278  (C.  A.)  (in  this  case 
Christiansen  &  Co.  shipped  from 
Para  goods  to  Tappenbeek  &  Co.  in 
Liverpool.    In  accordance  with  a  pre- 


vious course  of  dealing,  Christiansen 
&  Co.  drew  bills  of  exchange  on  Tap- 
penbeek &  Co.  and  discounted  them 
at  Para.  With  the  proceeds  they  pur- 
chased goods  which  they  consigned  to 
Tappenbeek  &  Co.,  and  sent  the  bills 
of  lading  and  invoices  by  mail  di- 
rectly to  them,  notifying  them  at  the 
same  time  of  the  drafts  which  had 
been  discounted.  Both  firms  became 
bankrupt  while  goods  were  on  the 
way  to  Liverpool,  and  it  was  held 
that  these  goods  belonged  to  the  es- 
tate of  Tappenbeek  &  Co..  and  that 
the  creditors  of  Christiansen  &  Co. 
could  not  have  the  proceeds  of  the 
goods  applied  to  the  drafts  drawn  for 
their  cost.  The  court  properly  dis- 
tinguished Shepherd  v.  Harrison,  L.  R. 
5  H.  L.  116,  and  suggested  that  the 
shipper  should  have  taken  the  bill  of 
lading  to  his  own  order  ana  forwarded 
it  to  his  own  agent.  The  decision 
seems  entirely  sound  but  the  methott 
which  the  court  suggests  for  the  pro- 
tection of  the  seller,  though  the  most 
complete  possible,  seems  not  to  bt  the 
only  way  in  which  the  shipper  could 
indicate  an  intention  to  make  the 
right  of  the  buyer  conditional  upon 
acceptance  of  a  draft  foi  the  price. 
Had  the  drafts  been  attached  to  the 
bill  of  lading,  even  though  both  had 
been  sent  directly  to  Tappenbeek  & 
Co.,  an  intention  to  retain  a  hold 
upon  the  goods  until  the  drafts  were 
paid  would  have  been  manifested,  and 
this  intention  should  be  effectual  be- 
tween the  parties  and  those  who 
stand  in  the  same  position ) . 

'•  In  Shepherd  v.  Harrison  et  ah, 
L.  E.  4  Q.  B.  493,  Lord  Cockburn 
said:  "The  authorities  are  equally 
good  to  show,  when  the  consignor 
sends  the  bill  of  lading  to  an  agent 
in  this  country  to  be  by  him  handed 


Tbansfee  of  Peopeety  Between  Buyee  and  Sellee.     435 


lading  makes  Ihe  goods  deliverable  to  the  consignor,  it  indicates 
prima  facie  an  intention  that  the  bill  of  lading  shall  not  be  sur- 
rendered until  the  bill  of  exchange  is  paid,  even  though  the 
latter  be  a  time  bill.''*  The  doctrine  of  these  cases  seems  inde- 
fensible   as   well   as   inconsistent  with   the    decisions   previously 


over  to  tlie  consignee,  and  accom- 
panies that  with  bills  of  exchange  to 
be  accepted  by  the  consignee,"  that 
that  "  indicates  an  intention  that  the 
handing  over  of  the  bill  of  lading, 
and  the  acceptance  of  the  bill  or  bills 
of  exchange,  should  be  concurrent 
parts  of  one  and  the  same  transac- 
tion." The  question  was  elaborately 
considered  In  National  Bank  of  Com- 
merce I'.  The  Merchants'  Bank,  91 
U.  S.  92,  23  L.  ed.  208.  The  court 
reached  the  same  result  and  said: 
"  The  opinions  we  have  suggested  are 
supported  by  other  very  rational  con- 
siderations. In  the  absence  of  special 
agreement,  what  is  the  consideration 
for  acceptance  of  a  time  draft  drawn 
against  merchandise  consigned?  Is 
it  the  merchandise?  oi  is  it  the  prom- 
ise oi  the  consignor  to  deliver?  If 
the  latter,  the  consignor  may  be 
wholly  irresponsible.  11  the  bill  of 
lading  be  to  his  order,  he  may,  after 
acceptance  of  the  draft,  indorse  it  to 
a  stranger,  and  thu?  wholly  withdraw 
the  goods  from  any  possibility  of 
theii  ever  coming  to  the  hands  of  the 
acceptor.  Is,  then,  the  acceptance  a 
mere  purchase  ot  the  promise  of  the 
drawer?  il  so,  why  are  the  goods 
forwarded  before  the  time  designated 
for  payment?  They  are  as  much, 
after  shipment,  under  the  control  of 
the  drawer,  as  they  were  before. 
Why  incur  the  expense  of  storage  and 
of  insurance?  And  if  the  draft  with 
the  goods  or  with  the  bill  of  lading 
be  sent  to  a  bank  for  collection,  as 
in  the  case  before  us,  can  it  be  in- 
cumbent upon  the  bank  to  take  and 
maintain  custody  oi  the  property  sent 


during  the  interval  between  the  ac- 
ceptance and  the  time  fixed  for  pay- 
ment? (The  shipments  in  this  case 
were  hundreds  of  bales  of  cotton.) 
Meanwhile,  though  it  be  a  twelve- 
month, and  no  matter  what  the  fluc- 
tuations in  the  market  value  of  the 
goods  may  be,  are  the  goods  to  be 
withheld  from  sale  or  use?  Is  the 
drawee  to  run  the  risk  of  falling 
prices,  with  no  ability  to  sell  until 
the  draft  is  due?  If  the  consignment 
be  of  perishable  articles  —  such  as 
peaches,  fish,  butter,  eggs,  etc. —  are 
they  to  remain  in  a  warehouse  until 
the  term  of  credit  shall  expire?  And 
who  is  to  pay  the  warehouse  charges? 
Certainly  not  the  drawees.  If  they 
are  to  be  paid  by  the  vendor,  or  one 
who  has  succeeded  to  the  place  of 
the  vendor  by  indorsement  of  the 
draft  and  bill  of  lading,  he  fails  to 
obtain  the  price  for  which  the  goods 
were  sold."  The  same  result  has  been 
reached  in  other  cases:  Walters  v. 
Western,  etc.,  R.  Co.,  63  Fed.  X?ep. 
391,  392;  Woolen  v.  Erie  Bank,  12 
Blatchf.  359;  Commercial  Bank  v. 
Chicago,  etc.,  Ry.  Co.,  160  111.  401, 
43  N.  E.  756 ;  Lanfear  v.  Blossman,  1 
La.  Ann.  148;  Moore  v.  Louisiana 
Nat.  Bank,  44  La.  Ann.  99,  10  So. 
407  ;  Marine  Bank  v.  Wright,  48 
N    Y.  1. 

'■'  Security  Bank  of  Minnesota  v. 
Luttgen,  29  Minn  363,  13  N.  W.  151; 
Bank  v.  Cummings,  89  Tenn.  609,  18 
S.  W.  115,  24  Am.  St.  Rep.  618.  See 
also  Newcomb  v.  Boston,  etc.,  R. 
Corp.,  115  Mass.  230;  McArthur  Co. 
V.  Old  Second  Bank,  122  Mich.  223, 
81  N.  W.  92. 


436  TEAWsariErv  of  Peopeett  axd  Title. 

•ci'ted.  There  seems  no  reason  to  distinguish  in  this  matter  be- 
tween a  ease  where  the  bill  of  lading  maJs:es  the  goods  deliverable 
to  the  order  of  the  bnyer,  and  where  it  makes  the  goods  deliver- 
able to  the  order  of  the  seller.  It  is  true  that  in  the  one  case 
the  seller  retains  only  a  right  of  possession  analogous  to  a  lien, 
whereas  in  the  other  case  he  retains  title,  but  in  both  cases  alike 
he  retains  an  effective  hold  upon  the  goods  and  the  question  is, 
AVhen  does  he  intend  to  surrender  it  ?  Tie  reasoning  qnoted  in  a 
previoTis  note  from  the  Supreme  Conrt  of  the  United  States^'' 
seems  conclusively  to  show  that  the  intention  must  be  presumed 
to  retain  the  disposition  of  the  goods  only  until  the  draft  is  ac- 
eepted.  Xo  donbt  the  seller,  if  he  chose,  cotild  impose  an  express 
coiKlition  that  the  bill  of  lading,  whatever  its  form,  should  not  be 
surrendered  until  the  draft  was  paid.^"  If  the  bill  of  exchange 
which  goes  forward  with  the  bill  of  lading  is  payable,  on  xk.iiiaiid, 
it  is  equally  clear  that  "^he  bill  of  lading  shotijd  not,  be^surrendered 
imtil  Jie  bill  of  exchange  is  paid,  not  merely  accepted;  for  such  a 
bill  does  not  call  for  acceptance  when  first  presented,  it  should 
be  paid.^-'  A  more  troublesome  case  is  that  where  the  bill  of 
exchange  is  drawn  at  sight  in  places  where  the  rule  of  the  com- 
mon law  (now  changed  in  many  States  by  the  Xegotiable  Instru- 
ment's Law),  -still  prevails  that  a  sight  draft  is  entitled  to  days  of 
grace.  Probably  a  reasonable  interpretation  of  a  transaction  where 
a  bill  of  lading  accompanies  a  sight  draft  even  in  such  a  com- 
munity is  that  the  seller  intends  to  require  payment  of  the  draft 
before  the  bill  of  lading  is  surrendered.  A  sight  draft  is  not 
usually  regarded  as  a  time  draft,  and  the  period  of  grace  is  so 
short  that  it  can  hardly  be  supposed  that  a  sale  on  credit  was 
intended."  It  may  be  urged  that  the  difference  is  very  slight 
between  such  a  case  and  that  of  a  draft  payable  in  a  very  short 

•'l-!upra,  note  17.  Western,   etc.,   E.   Co.,    6.3    Fed.    Rep. 

'"National    Bank    of    Commerce    i.  391;    Commercial    Bank    i.     Chicago, 

Merchants'  Bank,  91  U.  S.  92,  94,  2:!  etc.,    By.    Co.,    160    TU.    401,    409.    43 

L.  ed.  208;  Stollenwerck  v.  Thaoher,  N,    E.    756.      In    National    Bank    ot 

lis  Mass.  224.  Commerce    v.    Merchants'    Bank,    91 

^  See   cases   cited   in   the   notes   to  U,  S,  92,  23  1,.  ed.  208.  one  of  several 

this  and  the  preceding  section.  drafts  there  in  question  was  a  sight 

"This  was  so  held  in  lIcArthur  Co.  draft.     The  opinion  of  the  court  does 

V.   Old   Second   Bank,   122  Mich.  223,  not,   however,  make  any  specific  ref- 

81    N.  W.   92.      See   also  Walters   v.  erence  to  this  draft. 
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time.  This  may  be  conceded,  and  it  is  imd'oubtedly  a  question 
of  fact  wlnether  or  not  the  reasonable  inference  from  the  trans- 
action is  that  a  sale  on  credit  was  intended,^^  and  if  the  time 
named  is  extremely  short  it  is  fairly  arguable  that  the  rule  ap- 
plicable to  drafts  on  longer  time  does  not  apply. 

§  291.  Effect  af  inteii'tien  at  varianee  with  form  of  the  bill  of 
ladin'g. —  It  is  uni^•orsally  admitted  that  the  form  of.  the  .bill-  of 
lading  is  at  least  strong~eYidencc  of  the  intent  of  the  seller, in 
regard  to  the,  transfer  or  retention  of  the  property.^'''     The  courts 


have  generally  been  disposed,  however,_tp  assert  that  this  evidence 
was  not  conclugive..."''  So  far  as  any  litigation  between  the  orig- 
inal parties  to  the  transaction  is  concerned,  this  rule  merely 
amounts  to  this,  that  the  parol  evidence  rule  does  not  debar  the 
parties  from  showing  their  actual  intent,  whatever  the  form  of  the 
bill  of  lading,  and  such,  no  doubt,  is  the  law.^^     It  is  the  mer- 


"  In  Lanfear  v.  Blossman^  1  La. 
Ann.  148,  the  draft  was  payable  one 
day  after  sight,  but  the  court  held 
that  the  buyer  was  entitled  to  the 
bill  of  lading  on  his  oflFer  to  accept 
the  draft,  and  that  the  draft  could 
not  be  treated  as  dishonored  when 
tlie  drawee  refused  to  accept  it  unless 
the  bill  of  lading  was  concurrently 
surrendered  to  him. 

"  See  supra,  §  282. 

"Tlie  Carlos  F.  Eoses,  177  U.  S. 
6.55,  20  S.  Ct.  803,  43  L.  ed.  929; 
Bank  of  Litchfield  v.  Elliott,  83  Minn. 
460,  86  >\.  W.  454;  Neimeyer  Lum- 
ber Co.  V.  Burlington  E.  E.  Co.,  54 
Xeb.  321,  74  N.  W.  670,  40  L.  E.  A. 
534,  and  cases  cited;  Straus  v.  Wes- 
sel,  30  Ohio  St.  211;  Greenwood 
Grocery  Co.  r.  Canadian  Elevator 
Co.,  72  S.  C.  450,  453,  52  S.  E.  191, 
2  L.  E.  A.    (N.  S.)    79. 

■"First  National  Bank  v.  Ege,  109 
N.  Y.  120,  16  N".  E.  317,  4  Am.  St. 
Eep.  431  (in  this  case  one  Williams 
shipped  goods  to  the  defendant  and 
sent  a  bill  of  lading  in  which  the 
defendant  was  named  as  consignee 
directly  to  the  defendant.     A  dupli- 


cate bill  of  lading  was  pledged  to 
secure  a  draft  on  the  defendant  dis- 
counted by  the  plaintiff  bank  before 
the  defendant  received  the  bill  sent  to 
him,  and  the  defendant  had  notice  of 
tliis  fact.  The  defendant  refused  to 
accept  the  draft  and  nevertheless  ob- 
tained the  goods.  It  was  held  he  was 
liable  for  the  value  of  the  property. 
It  was  evidently  the  intention  of  the 
shipper,  as  the  defendant  had  cause 
to  know,  that  the  property  in  the 
goods  or  a  lien  upon  them  should  be 
retained  to  secure  the  draft,  though 
the  means  which  the  shipper  took  to 
carry  out  the  intention  were  inade- 
quate, since  he  not  only  consigned  the 
goods  to  the  defendant  but  sent  him 
the  bill  of  lading.  Tlie  defendant 
could  not  claim  a  larger  right  against 
the  shipper  than  his  agreement  with 
the  shipper  warranted,  and  the  plain- 
tiff succeeded  to  the  rights  of  the 
shipper.  The  court  said :  "  By  tak- 
ing a  transfer  of  a  bill  of  lading  from 
the  consignor  and  discounting  a  draft 
upon  the  faith  thereof,  the  plaintiff" 
acquired  title  to  the  property  de- 
scribed therein  to  the  extent  of  the 
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cantile  understanding,  however,  that  a  purchaser  of  a  bill  of 
lading  may  justifiably  rely  upon  the  form  of  the  bill  as  indicat- 
ing title  to  the  goods.  The  rights  of  third  persons  in  goods  and 
in  documents  of  title  will  hereafter  be  considered  at  length.^^ 
In  order  to  avoid  misapprehension,  however,  it  is  necessary  at 
this  point,  though  somewhat  out  of  logical  sequence,  to  call  at- 
tention to  the  difference  in  the  situation  where  a  purchaser  for 
value  from  the  seller  is  involved.     The  doctrine  of  the  common 


draft  discounted  by  it,  paramount  to 
tlie  claims  of  any  other  party.  This 
would  clearly  be  so  unless  such  party 
had  in  good  faith  parted  with  value 
in  reliance  upon  the  possession  of  the 
property  lawfully  acquired  '' )  ;  Com- 
mercial Bank  r.  PfeifTer,  108  N.  Y. 
242,  15  N.  E.  311,  and  cases 
therein  cited.  In  Hilmer  v.  Hills, 
138  Cal.  134,  70  Pac.  1080,  the 
seller  shipped  goods  to  the  plain- 
tiff who  had  agreed  to  buy  them. 
It  was  agreed  that  the  seller  should 
draw  on  the  buyer  for  the  price,  with 
the  bill  of  lading  attached,  sending 
the  draft  and  bill  of  lading  forward 
so  as  to  reach  the  plaintiff  about  the 
time  that  the  goods  arrived.  By  mis- 
take the  seller  sent  the  bill  of  lading, 
naming  the  plaintiff  as  consignee,  di- 
rectly to  the  plaintiff  with  the  in- 
voice. The  draft  for  the  price  was 
shortly  afterward  sent  forward  but 
was  later  recalled.  While  the  goods 
were  in  transit  a  broker,  through 
whom  the  seller  had  made  previous 
sales,  objected  to  a  sale  being  made 
without  his  intervention,  and  in  con- 
sequence of  his  objection  the  seller 
diverted  the  goods  to  the  broker. 
The  plaintiff  brought  action  against 
both  the  seller  and  the  broker  for  this 
diversion.  It  was  held  the  action 
could  not  be  maintained.  The  court 
held  that  the  parties  intended  to 
make  the  tran.sfer  of  title  conditional 
upon  the  payment  of  the  price,  a,  con- 
dition which  had  not  happened.  No 
tender  of  the  price  had  been  made  by 


the  plaintiff.  (Had  such  a  tender  been 
made  it  is  submitted  that  the  plain- 
tiff should  have  recovered.  See 
]\Iirabita  v.  The  Imperial  Ottoman 
Bank,  3  Ex.D.  164,  stated  supra,  §  283, 
note  81.)  The  goods  were  shipped 
directly  to  the  buyer  and,  therefore, 
even  had  the  bill  of  lading  been  re- 
tained and  attached  to  the  draft,  the 
seller  would  thereby  have  retained  a 
right  in  the  nature  of  a  lien  rather 
than  title.  This  lien  would  have  been 
discharged  by  the  tender.  Even 
though  the  plaintiff  made  no  tender, 
the  case  is  not  wholly  free  from  diffi- 
culty. The  seller  doubtless  was  justi- 
fied by  the  original  bargain  between 
the  parties  in  making  delivery  con- 
ditional on  payment  of  the  price,  but 
in  fact  he  consigned  the  goods  di- 
rectly to  the  buyer  and  sent  him  the 
bill  of  lading.  If  this  was  by  mis- 
take, it  was  a  mistake  whicli  the 
seller  did  not  try  to  rectify  imme- 
diately, and  if  the  plaintiff  had  no 
reason  to  suppose  when  he  received 
the  bill  of  lading  that  a  mistake  had 
been  made,  it  would  seem  as  if  the 
seller  had  w-aived  the  protection 
which  he  was  entitled  to  retain.  It  is 
said  in  the  opinion,  however,  "  it 
seems  to  be  conceded  that  the  bill  of 
lading  having  been  forwarded  by  mis- 
take, the  case  should  be  treated  as 
if  the  bill  had  been  attached  to  the 
draft.''  This  concession  disposes  of 
the  objection  suggested. 
"  See  infra,  §  405  et  seq. 
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law  is  simply  that  if  the  seller  of  goods  has  not  title  he  cannot 
confer  it.  This  doctrine  is,  however,  qualified  by  principles  of 
estoppel,  which  should  apply  in  the  case  of  the  transfer  of  bills 
of  lading.  Therefore,  if  a  shipper  takes  a  bill  of  lading  negoti- 
able in  form,  under  which  the  goods  are  deliverable  to  the  order  of 
another,  the  shipper  should  not  be  allowed  to  dispute  the  effect- 
iveness of  a  transfer  of  the  bill  by  the  person  to  whose  order  he 
himself  had  it  made  out.  Similarly  if  he  has  the  bill  made  out 
to  his  own  order  and  indorses  the  bill  in  blank  and  delivers  it 
to  another,  he  should  not  be  allowed  to  dispute  the  title  of  a  pur- 
chaser for  value  to  whom  the  document  has  been  transferred.  The 
whole  basis  of  estoppel  is  the  justifiable  belief  of  an  actor  that  the 
words  or  conduct  of  the  person  estopped  bear  a  certain  meaning. 
If  it  is  the  custom  of  merchants  to  regard  the  form  in  which  an 
order  bill  of  lading  is  taken  as  indicative  of  title,  purchasers  are 
justified  in  believing  in  a  particular  case  that  the  title  is  ac- 
curately indicated.  These  principles  do  not  apply  with  the  same 
force  to  straight  bills,  for  such  bills,  for  reasons  already  given,^* 
could  not  safely  be  and  are  not,  in  fact^  generally  boua^ht  and 
^gld  as  representing  the  goods.  Some  consequences  of  the  views 
here  expressed  will  be  found  m  the  following  section. 

§  292.  Effect  of  buyer's  obtaining  possession  of  bill  of  lading  with- 
out accepting  draft.—  It  sometimes  happens,  even  though  the  bill  of 
lading  with  a  draft  attached  is  sent  to  a  bank,  or  other  third 
person,  that  the  buyer  obtains  possession  of  the  bill  of  lading 
without  honoring  the  draft.  If  the  bill  of  lading  and  the  draft 
are  both  sent  directly  to  the  buyer  without  the  intervention  of 
a  third  person,  the  same  situation  also  arises.  Though  the  buyer 
has  been  intrusted  with  the  possession  of  the  bill  of  lading  only 
upon  condition  of  payment  of  the  draft,  he  nevertheless  has  the 
power  without  payment  to  obtain  the  goods  and  deal  with  them. 
In  any  litigation,  under  these  circumstances,  between  the  seller 
and  buyer,  it  cannot  be  doubted  that  the  seller  must  prevail.  The 
intent  of  the  seller  is  clearly  indicated  by  the  attachment  of  the 
draft  to  the  bill  of  lading,  and  the  buyer,  knowing  that  intent,  can- 
not take  any  advantage  of  his  possession  of  the  bill  of  lading  to 
any  greater  extent  than  the  offer  of  the  seller  authorizes.     But  if 

''Supra,  §  285. 
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tke  buyer  wrongfully  sells  or  pledges-  the  bill  of  lading  or  obtains 
the  goods  and  sells  or  pledges  those,  a  different  question  arises 
when  the  seller  seeks  to  enforce  his  right  against  the  innocent 
third  person.  The  distinction  in  regard  to  the  form  of  bill  of 
lading,  to  which  attention  has  already  been  directed,"®  must  here 
also  be  observed.  If  the  seller  has  named  the  buyer  as  coinignee, 
either  the  property  has  passed  to  the  consignee  or  at  least  it  seems 
to  have  done  so  to  one  who  inspects  the  document.  So  if  the 
bill  of  lading,  though  naming  the  seller  himself  as  consignee,  is 
indorsed  by  him  to  the  buyca-  or  in  blank,  the  possession  of  the 
document  by  the  buyer  gives  him,  if  not  the  actual  title,  at  least 
an  ••apparent  ownership.  On  the  other  hand,  if  the  seller  took 
a  bill  of  lading  in  which  he  or  a  third  person  was  named  as  con- 
signee, and  no  indorsement  of  the  document  had  been  made, 
possession  of  the  bill  of  lading  by  the  buyer  would  not  indicate 
that  the  buyer  hud  title.  On  the  broad  principle  of  justice  that 
where  one  of  two  innocent  parties  must  suffer,  he  should  suffer 
whose  act  brought  about  the  perilous  situation,  it  seems  clear 
that  the  seller  ought  not  to  be  allowed  to  recover  goods  froixL-:ft— 
third  person  ^whom  he  has  tfea*e- clothed  with  the  appearance  of 
ownership,  if  he  has  not,  indeed,  actually  given  him  the  o^iier- 
ship.  The  Sales  Act  accordingly  so  provides,  and  though  th& 
previous  decisions  are  somewhat  inconsistent,  the  provisions  of 
the  act  seem  justified  by  the  weight  of  authority.^"     If  the  bill 

''  Supra,  §  282.  menta  the  buyer  transferred  the  bill 
'°  This  result  has  been  reached  in  of  lading  to  his  bankers  to  be  given 
England,  and  although  the  decision  up  to  the  plaintiffs  (to  whom  the 
is  undeT  a  special  provision  of  the  buyer  had  contracted  to  sell  copper) 
English  Sale  of  Goods  Act.  not  in-  on  payment  of  the  price  at  which 
serted  in  the  American  statute,  and  they  had  agreed  to  buy  the  copper, 
at  variance  with  the  rule  generally  Tlie  plaintiffs  paid  the  price  and  re- 
prevailing  at  com.mon  law,  it,  never-  ceived  the  bill  of  lading  without 
tlielegs,  showa  the  policy  of  the  law.  notice  that  the  original  seller  of  the 
Cahn  'l,-.  Pockett's  Channel  Co.,  [1899]  goods  had  not  been  paid.  The  orig- 
1  Q.  B.  643  (C.  A.)  (copper  was  inal  buyer  was  insolvent  and  never 
shipped  by  the  seller  in  the  defend-  accepted  the  draft.  The  plaintiffs, 
ants'  steamship,  and  the  sellers  for-  sued  the  carrier  for  refusal  to  de- 
warded  the  buyer  a  bill  of  lading  to  liver  the  copper.  The  Court  of  Ap- 
their  own  ord^r  indorsed,  in  blank,  peals  held  the  plaintiffs  entitled  to 
together  with  <i  draft  foT  the  buyer's  recover.  Collins,  L.  J.,  said:  "  From 
acceptance,     On  receipt  of  the  docu-  the   point  of  view  of  the   lo7ia  fide 
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of  lading-  is  obtained  by  larceny,  however,  the  foregoing  principles 
do  not  apply.     The  situation  is  analogous  to  that  existing  in.  any 


purchaser,  the  ostensible  authority 
based  on  the  fact  of  possession  is  the 
same  whether  there  is  property  in  the 
thing,  or  authority  to  deal  with  it, 
in  the  person  in  possession  at  the 
time  of  the  disposition  or  not.  But 
the  Legislatiare  has  not  carried  the 
rights  of  a.  purchaser  under  these 
acts  so  far  as  to  make  the  sale  equiva- 
lent to  a,  sale  in  market  overt.  The 
purchaser  must  accept  tlie  risk  of  Ms 
vendor  having  found  or  stolen  tlie 
goods,,  or  documents,,  or  otherwise  got 
possession  of  them  without  the  con- 
sent of  the  owner.  However  fraudu- 
lent the  person  in  actual  custody  may 
•  have  been  in  obtaining  the  possession, 
provided  it  did  not  amount  to  larceny 
by  a  trick,  and  however  grossly  he 
may  abuse  confidence  reposed  in  him, 
or  violate  the  mandate  under  wJiieh 
he  got  possession,  he  can  by  his  dis- 
position give  a  good  title  to  the  pur- 
chaser") ;  Commercia.l  Bnnk  v.  Armsby^ 
ijo;,.  KO  Ga..  74,  47  S.  E..  580  .  Qn 
this  case  goods  were  shipped-  under  a 
bill  of  lading  making  them  deliverable 
to  the  order  of  the  consignee  vrith 
directions  to  notify  Walton  &  Carr. 
The  original  bill  of  lading  was  in- 
dorsed by  the  consignor  and  sent  di- 
rectly to  Walton  &  Carr,  who  were  to 
act  aa  agents  merely  for  tlie  shippers. 
Walton  &  Carr,  however,  fraudulently 
pledged  the  bill  of  lading  with  the 
plaintiff.  It  was  held  that  the  plain- 
tiff was  entitled  «to  prevail.  The 
court  said:  "  It  was  the  daily  prac- 
tice of  banks  in,  Augusta  and  else- 
where to.  advance  money  on  such  se- 
curity, for  possession  of  the  bill  of 
lading,  was  regarded  as  prima  facie 
evidence  of  the  title  of  the  holder  to 
the  goods  of  which  the  bill  was  the 
symbol.  Ordinarily  bills  of  lading  of 
this  kind  are  attached  to  drafts  for 


the  purchase  price  of  the  goods,  and 
can  only  be  obtained  by  payment  of 
the  draft.  CaiT's  possession  of  the 
bill  of  lading  was>  therefore,  prima 
facie  evidence  that  he  had-  paid  a 
draft  drawn  by  the  consignor  and 
was  entitled  to  the  property.  The 
departure  of  the  Armsby  Company 
from  this  custom  placed  it  in  the 
power  of  Carr  to  commit  a  fraud  on 
the  bank  —  an  opportunity  of  which 
he  seems  to  have  promptly  availed 
himself.  A.pplying  the  well-known 
rule  that  where  one  of  two  innocent 
persons  must  suffer  from  the  wrong 
of  another  the  burden  should  be  borne 
by  him  who  placed  it  in  the  power 
of  the  wrongdoer  to  perpetrate  the 
fraiid,  we  fail  to  see  how  it  can  be 
held  that  the  plaintiff  can  recover"). 
In  Western  Union  E,.  R.  Co.  v.  Wag- 
ner, 65  111.  197,  the  seller  of  butter 
delivered  it  at  a  railway  station  and 
authorized  the  railroad  agent  to  is- 
sue a  bill  of  lading  to  the  seller.  It 
was  verbally  agreed  between  the 
buyer,  seller,  and  railroad  agent,  that 
the  butter  should  not  be  shipped  until 
the  rest  of  the  price  had  been  paid 
The  buyer,  however,  obtained  an  ad- 
vance from  one  Hewitt  on  a  pledge 
of  the  bill  of  lading..  It  was  held 
that  this  pledge  was  effectual.  The 
court  said:  "  When  the  vendor  of 
the  butter  delivered  it  at  the  railway 
station,  and  authorized  the  railway 
agent  to  issue  ii,  bill  of  lading  to  the 
vendee,  he  thereby  placed  the  vendee 
in  the  possession  of  the  property  so 
far  as  third  persons,  knowing  nothing 
of  the  verbal  arrangment,  might  be- 
come interested.  The  verbal  agree- 
ment between  the  vendor,  the  vendee, 
and.  the  railway  agent  that  the  butter 
should  not  in  fact  be  shipped  until 
the   residue   of   the   purchase   money 
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case  where  the  seller  of  goods  has  a  lien  upon  them.  A  voluntary 
surrender  of  possession  for  whatever  purpose  or  however  induced, 
to  the  general  owner,  should  deprive  the  lienholder  of  his  rights 
if  a  hona  fide  purchaser  for  value  has  obtained  them  or  an  inter- 
est in  them  from  the  general  owner ;  but  it  may  be  supposed  that 
if  the  general  owner  stole  the  goods  from  the  possession  of  the 
lienholder,  the  latter  would  be  protected.^^ 


should  be  paid  may  have  been  quite 
sufficient  as  between  tlie  parties,  but 
was  not  of  the  slightest  avail  as 
against  Hewitt,  who,  without  notice 
of  such  arrangement,  advanced  to  the 
vendee  the  value  of  the  property  on 
the  pledge  of  the  receipt.  The  mis- 
take of  the  vendor  was  in  consenting 
that  the  bill  of  lading  or  warehouse 
receipt  —  for  it  might  be  regarded  in 
either  light  —  should  be  issued  to  the 
purchaser  and  retained  by  him."  See 
also  Mears  r.  Waples,  4  Houst.  62. 
So  it  was  said  in  Moore  r.  Moore,  112 
Ind.  149,  152,  2  Am.  St.  Rep.  170. 
And  the  language  though  not  orig- 
inally used  in  regard  to  bills  of  lad- 
ing is  quoted  with  approval  in  regard 
to  them  by  the  court  in  National 
Bank  of  Bristol  r.  Baltimore,  etc., 
R.  R.  Co.,  99  Md.  661,  59  Atl.  134, 
105  Am.  St.  Rep.  321.  "  The  more 
modern  rule  upon  the  subject  under 
consideration  seems  to  be  that,  where 
the  owner  of  things  in  action,  al- 
though not  technicallynegotiable,  has 
clothed  another  to  whom  they  are  de- 
livered in  the  method  common  to  all 
mercantile  communities,  with  the 
usual  apparent  indicia  of  title,  he 
will  be  estopped  from  setting  up 
against  a  second  assignee  to  whom 
the  securities  have  been  transferred 
for  value  and  without  notice,  that  the 
title  of  the  first  assignee  was  not 
perfect  and  absolute."  See  also  Mun- 
roe  r.  Philadelphia  Warehouse  Co., 
75  Fed.  Rep.  545 ;  Pollard  r.  Reardon, 
65  Fed.  Rep.  848,  21  U.  S.  App.  6.39, 
13   C.   C.  A.   171,  and  infra,   §§   426, 


427.  On  the  other  hand  the  case  of 
Stollemverck  r.  Thacher,  115  Mass. 
224,  seems  opposed  to  the  rule  here 
advocated  and  the  provision  of  the 
Sales  Act.  In  that  case  a  bill  of  lad- 
ing making  the  goods  deliverable  to 
the  order  of  the  consignee  was  in- 
dorsed in  blank  by  the  latter  and 
sent  to  an  agent  with  a  draft  at- 
tached. Tlie  agent  was  instructed  not 
to  deliver  the  bill  of  lading  until  the 
draft  was  paid,  nevertheless  he  did 
so,  and  the  purchaser  of  the  goods, 
having  obtained  possession  of  the  bill 
of  lading,  pledged  it.  The  consignor 
was  permitted  to  enforce  his  rights 
against  this  innocent  purchaser  for 
value. 

"  Gurney  r.  Behrend,  3  E.  &  B.  622, 
634;  Shaw  v.  Railroad  Co.,  101  U.  S. 
557,  25  L.  ed.  892.  In  this  case  a 
bill  of  lading  indorsed  in  blank  by 
the  consignor  was  sent  forward 
through  a  bank  with  a  draft  attached 
on  Kuhn  &  Bro.  The  delivery  of  the 
bill  of  lading  was  to  be  conditional 
upon  the  payment  of  the  draft.  A 
duplicate  bill  was  sent  directly  to 
Kuhn  &  Bro.  The  bank  presented  the 
draft,  with  the  original  bill  of  lading 
still  attached,  to  K*uhn  &  Bro.  for  ac- 
ceptance. In  examining  the  papers  a 
member  of  that  firm  without  detec- 
tion substituted  the  duplicate  bill  of 
lading  for  the  original,  and  after  ac- 
cepting the  draft  returned  it  with  the 
duplicate  bill  of  lading  to  the  bank 
messenger.  Thereafter  the  bill  of  lad- 
ing was  pledged  and  the  cotton  for 
which  it  had  been  issued  was  sold  by 
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§  293.  Recognition  of  mercantile  custom  in  regard  to  bills  of 
lading  in  the  civil  law.— Bills  of  lading  issued  by  railroads  do  not 
fulfill  in  Europe  the  same  large  function  which  they  fulfill  here. 
This  is  probably  due  to  the  fact  that  the  European  countries 
are  of  such  small  size  that  the  time  occupied  in  transportation 
by  rail  is  short.  Bills  of  lading  issued  for  water  transportation 
are,  however,  universal;  and  the  principles  governing  them  are 
well  established.  Moreover  bills  of  lading  may  be,  and  fre- 
quently are,  issued  by  railroads  and  may  be  used  in  mercantile 
transactions  in  the  same  way  as  bills  of  lading  for  ocean  trans- 
port. The  analogy  of  bills  of  lading  issued  by  vessels  has  been 
followed  on  the  continent  of  Europe  as  a  guide  for  the  deter- 
mination of  questions  arising  in  regard  to  similar  instru- 
ments issued  by  railroads  exactly  as  has  been  done  in  the 
United  States.  It  may  be  said  broadly,  as  a  summary  of  foreign 
law,  that  probably  bills  of  lading  have  everywhere  at  least  as 
great  a  degree  of  negotiability  as  they  have  in  this  country,  and 
the  form  of  the  bill  of  lading  has  at  least  as  great  an  effect  in 
determining  who  is  the  owaer  of  the  goods.     In  Germany,  whose 

sample.  The  jury  found  that  the  "  If  the  goods  themselves  be  lost  or 
bank  was  not  negligent,  and  also  that  stolen,  no  sale  of  them-  by  the  finder 
the  pledgees  had  reason  to  believe  or  thief,  though  to  a  iona  fide  pur- 
that  the  bill  of  lading  was  held  to  chaser  for  value,  will  divest  the  own- 
secure  payment  of  an  outstanding  ership  of  the  person  who  lost  them, 
draft  as  the  ultimate  purchasers  of  or  from  whom  they  were  stolen, 
the  cotton  bought  it  without  sight  of  Why,  then,  should  the  sale  of  the 
the  bill  of  lading.  The  court  held  symbol  or  mere  representative  of  the 
that  they  stood  in  no  better  position  goods  have  such  an  eflfect?  It  may 
than  the  pledgees.  The  decision  of  be  that  the  true  owner  by  his  negli- 
the  case  was  rested  on  the  ground  gence  or  carelessness  may  have  put 
that  in  the  case  of  bills  of  lading,  it  in  the  power  of  a  finder  or  thief 
one  who  had  reason  to  believe  facts  to  occupy  ostensibly  the  position  of 
which  would  indicate  a  right  existed  a  true  owner,  and  his  carelessness 
in  favor  of  another  was  not  a  pur-  may  estop  him  from  asserting  his 
chaser  for  value  in  good  faith,  though  right  against  a  purchaser  who  has 
in  fact  he  acted  innocently.  The  pre-  been  misled  to  his  hurt  by  that  care- 
vailing  rule  in  regard  to  negotiable  lessness.  But  the  present  is  no  such 
instruments  on  this  point  is  other-  case.  It  is  established  by  the  verdict 
wise,  and  the  court  so  assumed.  The  of  the  jury  that  the  bank  did  not  lose 
court  discusses  at  some  length  the  its  possession  of  the  bill  of  lading 
nature  of  the  bills  of  lading  and  the  negligently.  There  is  no  estoppel, 
effects  of  statutes,  declaring  them  therefore,  against  the  bank's  right." 
to   be   negotiable.      The    court    said: 
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legislation  is  entitled  to  special  consideration  because  of  the 
commercial  importance  of  the  country,  and  because  its  codifica- 
tion of  the  law  is  the  most  complete,  the  most  modern,  the 
most  carefully  prepared,  and  the  most  scientific  in  the  world, 
bills  of  lading  are  put  absolutely  on  the  footing  of  bills  of  ex- 
change, with  no  reserves  whatever.^"  The  Commercial  Code  of 
Grermany  is  also  in  force  in  Au&tria.  In  most  other  Eurojiean 
countries  and  in  Central  and  South  America,  the  legislation  of 
France  has  been  copied ;  sometimes,  as  in  Italy  and  Belgium, 
with  no  changes,  so  far  as  bills  of  lading  are  concerned;  some- 
times, as  in  Holland  and  Spain,  with  slight  changes.  By  the 
Erench  Code  a  bill  of  lading  may  be  "  to  order  "  or  '"  to  bearer  " 
as  well  as  to  a  specified  pe-rson,^^  and  when  issued  in  proper  form 
is  conclusive  proof  in  favor  of  an  innocent  holder  of  the  facts 
which  it  states.^* 

'=  Handelsgesetzbucli,    §§    363,    426,  Caen    et    Renault,    Traite    de    Droit 

442,  446,  448.  Commercial     (2d    ed.,    Paris,    18941, 

="  Commercial  Code,  Art.  281.  Vol.  5,  709. 
"  Commercial  Code,  Art.  283 ;  Lyon 
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Tkansfee  of  Pkopeety  as  Betweeit  Buyee  and  Selleb  (Con- 
tinued) —  Sales  at  Auction. 

Section  294.  Sales  at  auction  —  Provisions  of  Sales  Act. 

295.  Sales  of  separate  lots  by  auction  are  separate  sales. 

296.  Formation    of    contract    at    auction. 

297.  Sales   advertised  vs'ithout  reserve. 

298.  Puflang. 

299.  Contracts   not  to   bid. 

§  294.  Sales  at  auction  —  Provisions  of  Sales  Act., — 

Sec.  21.  SALE  BY  AUCTION.— In  the  case  of  a  sale  by 
auction  — 

(1.)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each  lot 
is  the  subject  of  a  separate  contract  of  sale. 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer  announces 
its  completion  by  the  fall  of  the  hammerj  or  in  other  customary  man- 
ner. Until  such  announcement  is  made  any  bidder  may  retract  his 
bid;  and  the  auctioneer  may  withdraw  the  goods  from  sale  unless 
the  auction  has  been  announced  to  be  without  reserve. 

(3.)  A  ri-ght  to  bid  may  be  reserved  expressly  by  or  on  behalf  of 
the  seller. 

(4.)  Where  notice  has  not  been  given  that  a  sale  by  auction  is 
subject  to  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be  lawful 
for  the  seller  to  bid  himself  or  to  employ  or  induce  any  person  to  bid 
at  such  sale  on  Ms  behalf,  or  for  the  auctioneer  to  employ  or  induce 
any  person  to  bid  at  such  sale  on  behalf  of  the  seller  or  knowingly 
to  take  any  bid  from  the  seller  or  any  person  employed  by  him.  Any 
sale  contravening  this  rule  may  be  treated  as  fraudulent  by  the 
buyer.^ 

§  295.  Sales  of  separate  lots  by  auction  are  separate  sales. —  It 
seems  so  plain  on  principle  where  separate  lots  are  ttte  subject 

'  This  section  follows,  with  some  section,  however,  in  the  EnglisTi  stat- 
Changes,  section  58  of  the  TInglish  ute  after  the  word  "  is  "  there  are  in- 
Sale  of  Goods  Act.    In  the  first  Bub-       serted  "  prima  facie  deemed  to  be." 

[445] 


446  Teansfee  of  Peopbety  and  Title. 

of  separate  biddiBg  and  are  separately  knocked  down  that  there  is 
a  separate  contract  or  sale  in  regard  to  each  lot,  as  hardly 
to  need  enactment  or  statement.  If  separate  lots  are  to  be 
put  np  it  is  obvious  that  as  soon  as  the  hammer  falls  on  the  first 
lot,  the  purchaser  of  that  lot  has  a  complete  and  separate  bargain. 
He  need  make  no  other.  ^A'hen  a  second  lot  is  put  up  it  can 
make  no  difference  in  regard  to  the  nature  of  the  bargain  whether 
the  bidder  who  secured  the  first  lot  ultimately  becomes  the  high- 
est bidder  and  has  the  second  lot  knocked  clown  to  him,  or 
whether  another  person  happens  to  have  that  fortune ;  in  either 
case  there  is  a  separate  complete  contract  as  to  the  second  lot. 
That  such  is  at  least  the  presumption  of  the  law  seems  well 
recognized.^ 

§  20(1.  Formation  of  contract  at  auction. —  As  an  original  ques- 
tion it  is  fairly  open  to  argument  whether  the  auctioneer  by 
offering  goods  for  sale  makes  an  offer  which  ripens  into  a  con- 
tract or  sale  when  the  highest  bidder  accepts  the  offer,  or  whether 
putting  up  the  goods  for  sale  is  merely  an  invitation  to  those 
present  to  make  offers,  which  they  do  by  making  bids,  one  of 
which  is  ultimately  accepted  by  the  fall  of  the  hammer.  Under 
the  first  view  each  bid  would  amount  to  an  acceptance  of  the 
offer  and  a  completion  of  the  contract  subject  to  the  condition 
subsequent  that  no  higher  bid  should  be  made.^  On  the  second 
view  each  bid  is  an  offer  and  the  contract  becomes  complete  only 

The    English    statute    also    does    not  Tannt.    38;    Roots    v.    Lord   Dormer, 

contain  the  latter  half  of  the  second  fl832]     4    B.    &    Aid.    77     (compare 

sentence  of  subsection  (2).     The  Eng-  Couston    v.    Chapman,    [1872]    L.   R. 

lish  act  provides  that  the  bidder  may  2  H.  L.  Se.  App.  250)  ;  Wells  r.  Day, 

retract   his   bid   prior  to  the  fall   of  124  Mass.  38;   MeManus  v.  Gregory, 

the  hammer,  but  is  silent  as  to  the  94  Mo.  370.     In  Jenness  r.  Wendell, 

auctioneer's  rights.     In  subsection  (4)  51  N.  H.  63;  Mills  r.  Hunt,  20  Wend, 

the    American    act    has    been    made  431 ;   Tompkins  p.  Haas,  2  Barr,   74, 

spmewhat   more   comprehensive    than  it  was  held,  however,  that  there  was 

the  English   by  the   insertion  of  the  but  one  contract  though  in  at  least 

words  "or  induce"  where  those  words  one  of   these  cases   the  articles  were 

first  occur  and  also  by  the  insertion  not  all  purchased  even  on  the  same 

subsequently   of   the   words   "  to   em-  day.     It  seems  hard  to  support  these 

ploy  or  induce  any  person  to  bid  at  decisions. 

such  sale  on  behalf  of  the  seller  or."  '  This    view    is    suggested    and    ad- 
There    are   also    a    few   slight   verbal  vocated    in    Langdell,    Summary    of 
changes.  Contracts,  §  19. 
'Emmerson    v.    Heelis,     [1809]     2 
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when  the  hammer  falls.  The  latter  view  seems  more  in  accord- 
ance with  the  facts,  as  the  auctioneer  may  more  accurately  be 
said  to  invite  offers  than  himself  to  be  the  offerer,  and  the  law 
has  adopted  this  doctrine.  It  follows  that  the  bidder  may  retract 
the  bid  at  any  time  before  the  hammer  falls,  for  until  then  the 
contract  is  incomplete.*  If  the  contract  is  incomplete  so  far  as 
the  bidder  is  concerned,  it  must  also  be  incomplete  so  far  as  the 
auctioneer  is  concerned.  Consequently  the  auctioneer,  unless 
he  has  announced  that  the  sale  shall  be  without  reserve  (a  case 
which  will  be  considered  in  the  next  section),  may  withdraw  the 
goods  from  sale  at  any  time  before  the  hammer  falls.^  iN'ot 
only  is  the  contract  complete  when  the  hammer  falls,  but  the 
property  in  the  goods  passes  then,  unless  some  term  of  the  bargain 
makes  it  impossible  that  it  should  do  so.®  It  is  of  course  pos- 
sible that  such  conditions  may  be  imposed  by  the  terms  of  the 
sale  as  to  make  immediate  transfer  of  the  property  in  the  goods 
impossible.'^  The  condition  that  the  sale  is  for  cash  is,  however, 
not  such  a  condition  as  will  prevent  immediate  transfer  of  the 
property,^  since  this  condition  may  be  satisfied  by  construing  it 
as  meaning  that  possession  shall  not  be  delivered  until  payment. 

'Payne  v.  Cave,  3  T.  R.  148;   Sale  C.   P.   543.     See   also  cases  cited  in 

of   Goods   Act,    §    58    (2);    Hibemia  preceding  note;   Story,  Sales,  §  461; 

Savings   Society   i'.   Belinke,   121   Cal.  2  Kent's  Couim.   (Uth  ed.)    *537. 

339 ;  Mallard  v.  Curran,  123  Ga.  872,  °  Sweeting  u.  Turner,  L.  P.  7  Q.  B. 

873;   McDonald  v.   Green,   5  Hawaii,  310;   Lucas  v.  Wallace,  42  111.  App. 

325;    Grotenkemper    v.    Achtermeyer,  172;  Jenness  v.  Wendell,  51  N.  H.  63, 

11  Bush,  222;  Head  v.  Clark,  88  Ky.  12   Am.   Eep.   48.     See   also  Munici- 

362, 364 ;  Fisher  v.  Seltzer,  23  Pa.  St.  pality   Ko.    1    v.    Cordeviolle,    19   La. 

308,  62  Am.  Dec.  335.     It  Is  so  pro-  235;   Canal  Bank  v.  Copeland,  6  La. 

vided    also    in    the    German    Burger-  543;    Noah   v.    Pierce,    85    Mich.    70, 

liehes  Gesetzbuch,  §  156.     Even  after  48  N.  W.  277. 

the  fall  of  the  hammer,  if  the  sale  '  McManus    v.   Fortescue,    [1907]   2 

is  within  the  local  Statute  of  Frauds,  K.    B.     1 ;     Williams     v.    Connoway, 

the    bidder    may    withdraw    until    a  3    Houst.    63;    Morgan   v.    East,    126 

memorandum    of    the    sale    is    made.  Ind.    42,    25    N.    E.    867,    9    L.    R. 

See  supra,  §   115.  A.  558;  Mazoue  v.  Caze,  18  La.  Ann. 

"Tillman  v.  Dunman,  114  Ga.  406,  31;    Matthews    v.    McElroy,    79    Mo. 

40   S.   E.   244,   57   L.   R.   A.   784,   88  202;  Clark  v.  Greeley,  62  N.  H.  394. 

Am.  St.  Rep.  28 ;  Corryolles  v.  Mossy,  '  Clark   v.   Greeley,   62   N.   H.   394. 

2  La.   504;    Baham  v.   Bach,   13   La.  See,  however.  Hand  v.  Matthews,  208 

287;   MePherson   Bros.   Co.  v.   Okan-  Pa.  St.   149,  57  Atl.  351;  Mervine  v. 

ogan  County,  45  Wash.  285,  88  Pac.  Arndt,  33  Pa.  Super.  Ct.  333;  Brown 

199;    Holder    v.    Jackson,    II    U.    C.  v.  Reber,  36  Pa.  Super.  Ct.  114. 
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Such  a  condition  ifi  indeed  implied  in  every  sale  by  auction,  as 
well  as  in  other  sales,  unless  there  is  an  agreement  for  credit'^ 
Though  the  contract  is  complete  and  the  property  has  passed  to 
the  buyer,  if  the  transaction  is  within  the  Statute  of  Frauds, 
either  party  still  may  prevent  the  bargain  from  becoming  en- 
forcible  by  withdrawing  before  a  memorandum  is  signed,  and 
the  owner  of  the  property  may  revoke  the  auctioneer's  authority 
prior  to  that  time.^" 

§  297.  Sales  advertised  withfl-ut  reserve. —  li  it  is  true,  as  stated 
in  the  preceding  section,  that  no  bargain  is  complete  until  the 
hammer  falls,  it  necessarily  follo\VB  that  whatever  may  have  been 
the  obligation  under  which  the  seller  or  auctioneer  would  have 
come  by  his  completion  of  the  bargain,  he  may  withdraw  tintil 
that  time  -without  liability.  It  seems  also  to  follow  from 
this  principle  that  even  though  an  auction  sale  is  advertised 
to  be  without  reserve,  the  auctioneer  may,  nevertheless,  if 
the  highest  bid  is  not  considered  adequate  by  him,  withdraw 
the  goods  from  sale.  It  has,  however,  been  decided  in  England 
that  there  is  a  collateral  contract  iormed  by  attending  and  bidding 
and  that  in  consideration  of  this  the  auctioneer  engages  to  sell 
without  reserve  in  consideration  of  the  bidders  taking  part  in 
the  auction.^^  There  seems  no  decision  in  this  country  involving 
the  question.     There  are,  however,  statutes  in  California  and  one 

"Lucas  V.  Wallace,  42  111.  App.  more  and  the  auctioneer  Icnocker]  the 
17  2;  Jennings  ji.  West,  40  Kans.  372,  horse  down  to  hini,  which  in  effect 
19  Pac.  863;  Mazoue  v.  Caze,  18  La.  amounted  to  withdrawing  it  from 
Ann.  31;  Hand  ('.  .Matthews,  208  Pa.  sale.  It  was  held  that  the  plaintiff 
Rt.  149,  57  At!.  351;  \\  akefield  r.  might  recover  against  the  auctioneer 
Gorrie,  5  U.  C.  Q.  B.  159.  See  also  on  the  theory  that  a  contract  had 
Wainscott  !>.  Smith,  68  Ind.  312,  been  made  with  him  that  the  sale 
where  it  -was  similarly  held  that  a  should  be  without  reserve.  The  prin- 
buyer  had  no  right  to  the  possession  cipal  was  not  disclosed  and,  there- 
of the  goods  until  he  executed  a  note  fore,  this  collateral  contract  was  with 
for  the  price,  the  terms  of  the  sale  the  auctioneer  personally.  It  was 
being  that  the  prioe  was  payable  in  held  further  that  the  Statute  of 
six  months  with  interest;  the  buyer  Frauds  did  not  apply  to  this  coUat- 
to  give  his  note.  eral  contract  that  the  sale  should  he 

"  l<iipra,  §  115.  without    reserve.      In    Mainprice    v. 

"  ffarlow    r.  Harrison,   1   E.   &  E.  Westley,  6  B.  &  S    420.  similar  facts 

295.      The   plaintiff   in    this   case   bid  were    involved,    but    the    auctioneer's 

£63  tor   a,   horse   at   an  auction   sale  principal  was  disclosed  and  the  court 

which   was   advertised  to  be  Avithout  held  no  action  would  lie  a.gainst  the 

reserve;    nevertheless,  the   owner   bid  auctioneer.     Warlow  r.  Harrison  was 
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&f  two  other  States  giving-  the  buyer  a  right  to  erffarce  his  bid 
if  it  was  the  highest,  if  the  sale  was  announced  to  be  reserved.^" 
The  Sales-  Act  in  effect  follows'  these  stattrtes-  but  it  seems-  to  pro- 
duce a  very  different  result  from  that  prodaiced  by  the  English 
decisions  which  ha-ve  been  referred  to  above.  These  English 
decTsious  make  the  bidder's-  right  depend  upon  a  collateral  con- 
tract somewhat  artificially  created  by  the  court  in  order  to  work 
«ut  a  just  result.  In  the  Anierican  statutes  the  bidder^s  right 
is  a  direct  right  to  enforce  the  puTch'ase.  The  English  doctriTfe 
evades  the  Statute  of  Frauds,  but  the  statute  would  seem  appli- 
cable to  the  obligation  created  by  the  American  statutes  if  the 
auction  was  of  real  estate  or- of  gooda  of  sufB'cient  value.  Prior  to 
the  bidding  the  auctioneer  may  withdraw  the  goods  from'  sale, 
even,  though  the-  sale  had  been  advertised  to  take-  place  without 
TeserTB.^*'    If  the  sale  is  aamouneed  to  be  suhject  to  a  reserve  pri'ce, 


■followed  by  a  decision  of  a  single 
justice  in  Johnston  v.  Boyes,  fl'SSO] 
2  Ch.  73.  This,  was  an  action  s^gain'st 
tlie  auctioneer  far  not  allowing,  tiie 
completion  of  a  sale  of  real  estate 
■which  had  been  knocked  down  ac 
auction  to  the-  plaintifif.  CoinpIetiaB 
of  the  sale  was  refused  by  the  auc- 
■tibneer  because  of  supposed  insol- 
Tency  of  the  buyer,  and  becaojse  a 
cheek  for-  the  price  was  tendered  in- 
stead of  cash.  There  were  pi-irsted 
CEnditions-  of  sole  ■which  included  a 
staiement  thait  the  proper'ty  ■would 
be-  knoelced  do^wn  to  the-  highest  bid- 
der. The  court  held  the  action  could 
Tie  maintained  and  that  though  the 
Startute  oi  Frauds'  might  prevent  thje 
direct  enforeeniEnt'  at  the  sale,  it  did 
irot  prevent  enforCEment  of  the  col- 
lateral, contract-  to  sell  to  the  highest 
Mdder. 

"Cal.  Civil  Code,  §  1796.  "If  at 
a  sale  by  auction  the  ajietioneer,  hav- 
ing authority  to  do  so,  publicly  an- 
nounces thait  the  sale  will  be  witht- 
out  reserve,  or  mt^es  amy  announce- 
ment equivalent  thereto,  the  highest 
bidder,  in  gooeE  f aiih,.  Iwisr  anr  absolute 
right  to  the  completion  of  the  sale 
to  him;   and  upon  such   a  sale  bids 
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by  the  seller  or  any  agent  for  him, 
are  void."'  This  statute  was  copied  in 
Dak.  Civil  Code,  §  lOZff,  and  on  the 
division  of  DaJiota  re-enaeted.  in  N. 
Dak.  Civil  Code,  §  3993;  S.  Dak. 
Civil'  Code.  §  1345. 

"  Harris  v.  Wickerson,  L.  R.  8  Q. 
B.  286.  In  this  case  the  plaintiff 
came  to  tosvn.  to  buy  at  an  auction 
advertised  by  the  defendant,  but  the 
articles  were  withdrawn  from  sale. 
The  court  held.  the.  pladirtifE  comIU 
not.  recover,  that  the  advertisemenit 
was  not.  a  contract  nor  a.  warrant. 
It  was.  suggested  the  result  might  be 
otherwise  if  the  advertisement  had 
been  inserted  with  an  indirect" motive. 
The  court  said  that  while  there  was 
ground,  for  saying,  that  a.  cotitraet.  is 
entered  into  between  the-  auctioneer 
and  the  highest  bona  fide  bidder,  that 
rule  has  no  application  where  the  lots 
were  never  put  up,  and  no  oiTer  was 
made  by  the  plaintiff,  or  promise  by 
the  defendant,  except  tlie  advertise- 
ment that  certaiii  goods  would  be 
sdld,  and  it  is  impassible  to  say  that 
there  is  a  contract  -with  everybody 
attending^  the  sale,  tfirat  tils  au'ctioir- 
eer  is  to  be  liable  for  their  expenses 
if  any  single  article  is  withdrawn. 
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the  knocking  down  of  the  article  to  the  highest  bidder  for  less  than 
the  reserve  price  will  give  the  bidder  no  right  to  the  goods,  be- 
cause the  auctioneer  had  no  authority  to  sell  for  a  price  less  than, 
that  reserved,  and  no  right  of  action  against  the  auctioneer  for 
breach  of  warranty  of  authority,  for  the  terms  of  the  sale  indi- 
cated the  limitation  of  the  auctioneer's  authority,  and  the  bidder 
was  not  deceived.''* 

§  298.  Puffing. —  Secret  bidding  by  or  on  behalf  of  the  seller 
may  have  a  double  importance.  It  may  deprive  the  highest  bo7ia 
fide  bidder  of  the  goods  and  be  a  violation  of  his  rights  in  this 
respect.  This  aspect  of  the  case  has  been  considered  in  the  pre- 
ceding section,  but  the  bidding  of  the  seller  may  also  have  the 
effect  of  inducing  a  buyer  to  whom  the  property  is  ultimately 
knocked  down  to  make  his  successful  bid,  and  on  learning  th& 
facts  he  may  wish  to  withdraw  from  the  transaction  on  the 
ground  of  fraud.  It  is  well  settled  that  such  a  bidder  has  the 
right  to  withdraw  under  these  circumstances.'^  A  rule  was  sup- 
posed to  exist  in  English  courts  of  equity  that  the  employment 
of  one  pufFer  was  justifiable,  to  prevent  a  sale  of  property  for 
less  than  it  was  worth,'®  but  this  rule  was  first  changed  by  statute 
in  England,  so  far  as  land  is  concerned,"  and  then  by  the  Sale 

"McManus   r.   Fortcscue,   [1907]    2  81'  Pa.  St.  9;  Flannery  r.  Jones,  ISO 

K.  B.  1.  Pa.  St.  338,  3G  Atl.  856,  57  Am.  St. 

"  Green    i'.    Baverstock,    14    C.    B.  Rep.  648 ;  S.  Dak.  Civil  Code,  §  1346. 

(N.   S.)    204;   Veazie   c.   Williams,  8  But  see  East  !'.  Wood,  62  Ala.  313; 

How.  134,  153,  12  L.  ed.  1018;  Baham  McMillan   ['.  Harris,   110   Ga.   72,  35. 

V.  Bach,  13  La.  2S7,  33  Am.  Dec.  561;  S.  E.  334,  48  L.  R.  A.   345,  78  Am. 

Curtis  V.   Aspinwall.    114  Mass.    187,  St.    Rep.    93.      The    rule    which    hag. 

19  Am.  Rep.  332;   Springer  c.  Klein-  l""™   sometimes   suggested    (National 

sorge,  83  Mo.  152;  Towle  v.  Deavitt,  Bank   r.   Sprague,  20  N.  J.  Eq.   159, 

23  N.  H.  3G0,  55  Am.  Dec.  195;  Bow-  ^^^>  Veazie  v.  Williams,  3  Story,  611, 

man   v.   McClenahan,  20   N,   Y.  App.  ^^^'>  that  the  employment  of  a,  puffer 

Div.  346;  Morehead  v.  Hunt,  1  Dev.  ""'"  °°*  ™^'"'   "'^   ^^'^^  voidable,   If, 

Eq.    35;    Woods    ,.   Hall,    1    Dev.    Eq.  ***"  ^^^  ^'"^  °^  ^^^  P"^"'  *•"=■•«  '«  ^ 

411;   McDowell  ..  Simms,  6  Ired.  Eq.  ^t  u^  ^  """"^   ''"^""   ^'^°"''   *^^*  ^^ 

278,  Busb.  Eq.  130,  57  Am.  Dec.  595;        ^^''^  ^^'  ^'T"^^  ''  ^''°''^"^  "^"^ 

„     ^  ,    „.   .    „  seems  unsovmd. 

N.  Dak.  Cml  Code,   §3994;    Walsh   p.  „  ,^j^,^    ^  ^^    ^^^_    ^^ 

Barton,  24  Ohio  St.  28,  46;  ^ennock's  433.    p^nt   v.   Woodin,   9   Hare,   618. 

Appeal,  114  Pa.  St.  446,  53  Am.  Dec.  But   see   Mortimer    i;.   Bell     L    R    1 

561;  Staines  v.  Shore,  16  Pa.  St.  200,  Ch.   10,   16. 

6S  Am.  Dec.  492;   Yerkes  v.   Wilson,  "30,  31   Vict.,  c.  48. 


Teansfee  of  Peopeety  Between  Buyee  and  Sbllee.     451 

of  Goods  Act,  so  far  as  goods  and  chattels  personal  other  than 
choses  in  action  are  concerned.^*  The  distinction  between  law 
and  equity,  in  regard  to  the  matter,  never  existed  in  this  country. 
Though  bidding  by  the  seller  or  his  agents  is  fraudulent,  it  seems 
to  be  admitted,  generally,  that  a  right  to  bid  may  be  expressly 
reserved  on  behalf  of  the  seller.^^  It  is,  therefore,  the  secrecy 
of  puffing  which  renders  it  a  fraud  upon  bidders.  The  auctioneer 
may  not  himself  be  a  bidder  or  agent  for  a  bidder,  because  of  the 
inconsistency  of  the  position  of  selling  as  auctioneer  and  acting 
as  buyer.^**  It  may  be  questioned,  however,  whether  an  auctioneer 
may  not  properly  bid  a  single  specified  sum  for  a  purchaser,^' 

§  299.  Contracts  not  to  bid. —  A  sale  may  be  fraudulent  not  only 
because  of  conduct  of  the  seller,  but  because  of  conduct  of  the 
buyer.  It  is  not  permissible  for  intending  buyers  at  auction 
or  other  competitive  sales  to  make  an  agreement  for  a  considera- 
tion, that  only  one  of  them  shall  bid  in  order  that  the  property 
may  be  knocked  down  at  a  low  valuation.  It  may  probably  he 
assumed  that  if  the  contract  is  against  public  policy,  so  far  as  the 
parties  to  it  are  concerned,  it  is  also  fraudulent  as  regards  the 
seller,  and  the  converse  of  this  proposition  is  undoubtedly  true. 
A  somewhat  nice  distinction  is  taken  in  regard  to  such  an  agree- 
ment which  was  thus  expressed  in  a  Massachusetts  case:^^  "An 
agreement  between  two  or  more  persons  that  one  shall  bid  for  the 
benefit  of  all  upon  property  about  to  be  sold  at  public  auction, 
which  they  desire  to  purchase  together,  either  because  they  pro- 
pose to  hold  it  together  or  afterward  to  .divide  it  into  such  parts 
as  they  wish  individually  to  hold,  neither  desiring  the  whole,  or 
for  any  similar  honest  or  reasonable  purpose,  is  legal  in  its  char- 
acter and  will  be  enforced  ;"^^  "  but  such  agreement,  if  made  for 

"Sale  of  Goods  Act,   §   58.  Vol.  2   (14th  Am.  ed.),  687.     Confra, 

"Thornett  v.  Haines,  15  M.  &  W.  Scott  v.  Mann,  .36  Tex.  157. 

367;  Howard  v.  Castle,  6  T.  R.  642;  "See  Richards  r.  Holmes,  18  How. 

Miller  v.  Baynard,  2  Houst.  559,  83  143,  15  L.  ed.  304. 

Am.  Dec.  168;  Yerkes  v.  Wilson,  81*  "  Gibbs  v.  Smith,  115  Mass.  592. 

Pa.  St.  9.  "Kearney   v.  Taylor,  15  How.  494, 

"Veazie  v.  Williams,  8  How.  134,  519,  14  L.  ed.  607;  Jenkins  r.  Frink, 

152,  12  L.  ed.  1018;  Mapps  V.  Sharpe,  30     Cal.     586,     89     Am.     Dee      134; 

32  111.  13;  Gallatian  v.  Cunningham,  Switzer  r.  Skiles,  8  111.  529,  44  Am 

8  Cow.  361 ;  Randall  ».  Lautenberger,  Dec.    723;    Hunt   v.    Elliott,    80    Ind. 

16  R.  I.   158,   13  Atl.   100;   Brock  v.  245,  41  Am.  Rep.  794;  Smith  v.  TJ\l- 

Rice,  27  Gratt.  812;  Sugden,  Vendors,  man,  58  Md.  183,  42  Am.  Rep.  329; 
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the  purpose  of  preventing  competition,  and  reducing  the  price  of 
the  property  to  be  sold  below  its  fair  value,  is  against  public  policy 
and  in  fraud  of  the  just  rights  of  the  party  oifering  it,  and, 
therefore,    illegal."  ^      Even    an   open    statement,    without   mis- 


Pluppen  V.  Stiekney,  3  Met.  3S4; 
Stillwell  r.  Glasscock,  91  ilo.  658, 
4  S.  W.  438;  Murphy  v.  Be  France, 
105  Mo.  53,  15  S.  W.  949,  16  S.  V,'. 
86 ;  Whalen  v.  Brennan,  34  Neb.  129 ; 
Gulick  V.  Webh,  41  Neb.  706,  60  N. 
W.  13,  43  Am.  St.  Rep.  720;  OIsoTi 
f.  Lamb,  50  Nob.  104,  76  N.  W.  433, 
71  Am.  St.  Eep.  070;  Bellows  r. 
Eussell,  .20  N.  H.  427,  51  Am.  Dec. 
238;  Huntington  !•.  Bardwell,  46  N. 
H.  492;  National  Bank  i\  Sprague, 
20  X.  J.  Eq.  159,  168;  De  Baun  v. 
Brand,  61  N.  J.  L.  624,  41  Atl.  958; 
Marah  v.  Russell,  66  N.  Y.  288; 
Marie  i>.  Garrison,  93  N.  Y.  14; 
Smith.  V.  Greenlee,  2  Dev.  L.  126,  18 
Am.  Dec.  564;  Goode  i;.  Hawkins, 
2  Dev.  Eq.  393;  Breslin  r.  Brown,  24 
Ohio  St.  565,  15  Am.  Eep.  627; 
SmuU  V.  Jones,  6  W.  4,  S.  122;  Maf- 
fet  r.  Ijam.'j,  103  Pa.  St.  206;  ilc- 
ilinn's  Legatees  v.  Phipps,  3  Sneed, 
196;  .Tames  v.  Fulcrod,  5  Tex-.  512, 
55  Am.  Dec.  743;  Flanders  v.  Wood, 
83  Tex.  277,  18  S.  W.  572;  Dailey 
V.  Hollis,  27  Tex.  Civ.  App.  570,  06 
S.  W.  5SC;  Barnes  r.  Morrison,  97 
Va.  372,  34  S.  E.  93.  Compare  Wood- 
ruff r.  Berry,  40  Ark.  251 ;  Marshall- 
town  Stone  Co.  v..  Dea  iMoines  Brick 
Co.,   114   Iowa,  574,  87  N.   W.  496. 

"  Hyer  v.  Eichmond  Traction  Co., 
80  Fed.  Eep.  839,  42  U.  S.  App.  522, 
20  C.  C.  A.  175,  168  U.  S.  471,  18 
S.  Ct.  114,  42  L.  ed.  547;  McMidlen 
r.  Hoffman,  174  U.  S.  639,  19  S.  Ct. 
839,  43  L.  ed.  1117;  Atlas  Nat.  Bank 
i\  Holm,  71  Fed.  Eep.  489,  34  U.  S. 
App.  472,  19  C.  C.  A.  94;  Swan  v. 
Chorpenning,  20  Cal.  182;  Eay  v. 
:Ma.ck.in,  100.  111.  246 ;  Devine  ;;.  Hark- 
laess,  117  HI.  145,  7  N.  E.  52;  Con- 
way c.  Garden  City  Co.,  190  111.  89, 


60  N.  E.  82;  Hunter  v.  Pfeiffer,  108 
Ind.  197,  9  N.  E.  124;  Clark  i.  Stan- 
hope, 109  Ky.  521,  59  S.  W.  856; 
Gardiner  v.  Morse,  25  ile.  140;  Weld 
!'.  Lancaster,  56  Me.  453 ;  HannalL  v. 
Fife,  27  Mich.  172;  Boyle  v.  Adams, 
50  Minn.  255,  52  N.  W.  800,  17  L.  R. 
A.  90;  Wooton  v.  Hinkle,  20  Mo.  290; 
Miltenb&rger  i:  Morrison,  39  Mo.  71; 
Gobble  V.  O'Connor,  43  Neb.  49,  61 
N.  W.  131;  McClelland  r.  Citizens' 
Bank,  60  Neb.  90,  82  N.  W.  319; 
Gulick  f.  Ward,  5  Halst  S7,  18  Am. 
Dec.  389;  Brooks  r.  Cooper,  50  N.  J. 
Eq.  701,  20  Atl.  978,  21  L.  R.  A. 
617,  35  Am.  St.  Eep.  793;  Kenny  v. 
Lembeck,  53.  N.  J.  Eq.  20,  30  Atl. 
525 ;  Jonea.  i-.  Caswell,  3  Johns.  Cas. 
29,  2  Am.  Dec.  134;  Doolin  v.  Ward, 
6  Johns.  194;  Wilbur  v.  How,  8 
Johns.  444 ;  Thompson  v.  Daviea,  13 
Johns.  112;  People  v.  Stephens,  71 
N.  Y.  527;  Hopkins  v.  Ensign,  122 
N.  Y.  144,  25  N.  E.  306,  9  L.  R.  A. 
731;  Baird  v.  Sheehan,  166  N.  Y.  631, 
60  N.  m.  1107;  Coverly  v.  Terminal 
Warehouse  Co.,  83  N.  Y.  Suppl.  369 
(App.  Div.)  ;  Ingram  v.  Ingram,  4 
Jones  L.  188;  King  r.  Winants,  7"! 
N.  C.  469,  17  Am.  Eep.  11;  Ssaxton 
V.  Seiberling,.  48  Ohio  St.  554,  562, 
29  N.  E.  179;  Kine  r.  Turner,  27  Or. 
356,  41  Pao.  604;  Bartoiv  v.  Benson, 
126  Pa.  St.  431,  17  Atl.  642,  12  Am. 
St.  Eep.  8S3;  In  re  Hay's  Estate, 
159  Pa.  St.  381,  28  AtL  158;  Dudley 
V.  Odom,  5  S.  C.  131,  22  Am.  Eep. 
6;  Wilson  I'.  Wall,  99  Va.  353,  356, 
38  S.  E.  181;  Ralphsnyder  v.  Shaw, 
45  W.  Va.  680,  31  S.  E.  953.  See 
also  Fenner  v.  Tucker,  6  E.  I.  551; 
Hftmdon  r.  Giisrm,  38-  S.  G.  357,  17 
S.  E.  145,  37  Am.  St.  Rep.  765,  20 
L.    R.   A.   545,   E/ird'  note.     Campare 


Teaxsfee  of  Peopekty  Between  Buyee  and  Seller.     453 

representation,  if  calculated  to  chill  bidding  may  render  a  sale 
voidable.^^ 


Breslin  v.  Brown,  24  Ohio  St.  565, 
15  Am.  Rep.  627.  The  English  au- 
thorities, however,  seem  opposed  to 
the  American  decisions,  and  to  allow 
agreements  of  the  kind  in  question. 
Galton  V.  Emuss,  1  Coll.  Ch.  243; 
Re  Carew's  Estate,  26  Beav.  187; 
Heffer  i\  Martyn,  36  L.  J.  Ch.  372; 
Chattoek  v.  Muller,  8  Ch.  D.  177. 
Compare  Levi  v.  Levi,  6  C.  ife  P.  239. 
See  also  20  L.  K.  A.  543,  note;  Phip- 


pen  V.  Stiokne}',  3  Mete.  384,  387; 
1  Story,  Eq.  Jur.,  §  293 ;  Story,  Sales, 
§   484. 

"  Herndon  v.  Gibson,  38  S.  C.  357, 
17  S.  E.  145,  20  L.  R.  A.  5*5,  37 
Am.  St.  Rep.  '765.  In  tins  case  at 
a  mortgagee's  sale,  the  mortgagor 
announced  that  she  was  a,  widow  de- 
pendent on  the  land  for  anpport  and 
intended  to  bid.  It  was  lield  that 
the  sale  should  be  set  aside. 


CHAPTER  IX. 

Risk  of  Loss. 

Section  300.  Risk  of  loss  — ■  Provisions  of  the  Sales  Act. 

301.  Risk  of  loss  generally  attends  title. 

302.  Risk  may  by  agreement  be  separated  from  title. 

303.  Risk  is  on  buyer  where  the  seller  retains  a  security  title  only. 

304.  Risk  is  on  the  buyer  in  a  conditional  sale. 

305.  Risk  where  goods  are  shipped  under  a  bill  of  lading. 

306.  Effect  of   default   upon  risk. 

307.  Risk  of  loss  in  the  Roman  Law. 

308.  Reasons  given  for  the  rule  of  the  Roman  Law. 

309.  Modern  civil  law. 

§  300.  Eisk  of  loss  —  Provisions  of  the  Sales  Act. — 

Sec.  22.  RISK  OF  LOSS— IJnless  otherwise  agreed,  the 
goods  remain  at  the  seller's  risk  until  the  property  therein  is  trans- 
ferred to  the  buyer  but  when  the  property  therein  is  transferred  to 
the  buyer  the  goods  are  at  the  buyer's  risk  whether  delivery  has  been 
made  or  not,  except  that  — 

(a.)  Where  delivery  of  the  goods  has  been  made  to  the  buyer,  or 
to  a  bailee  for  the  buyer,  in  pursuance  of  the  contract  and  the  prop- 
erty in  the  goods  has  been  retained  by  the  seller  merely  to  secure 
performance  by  the  buyer  of  his  obligations  under  the  contract,  the 
goods  are  at  the  buyer's  risk  from  the  time  of  such  delivery. 

(b.)  Where  delivery  has  been  delayed  through  the  fault  of  either 
buyer  or  seller  the  goods  are  at  the  risk  of  the  party  in  fault  as  re- 
gards any  loss  which  might  not  have  occurred  but  for  such  fault.* 

The  effect  and  purpose  of  this  section  may  be  gathered  from  the 
following  statement  of  the  common  law : 

§  301.  Risk  of  loss  generally  attends  title. —  In  the  English  and 

^  This  section  is  copied  from  sec-  graph  not  copied  in  the  American  act 
tion  20  of  the  English  Sale  of  Goods  because  deemed  unnecessary :  "  Pro- 
Act.  Subsection  (a),  however,  is  not  vided  also  that  nothing  in  this  see- 
in  the  English  act.  The  reasons  for  tion  shall  affect  the  duties  or  Ha- 
lts insertion  will  appear  from  the  bilities  of  either  seller  or  buyer  as 
discussion  in  §§  303-305.  The  Eng-  a  bailee  of  the  goods  of  the  other 
lish    aict    has    an    additional    para-  party." 
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Smerican  law  of  sales  of  goods  there  is  singularly  little  discus- 
eion  in  regard  to  the  risk  before  transfer  of  the  property.  It  was 
early  assumed  without  discussion  that  the  maxim  res  perit  domino 
Tvas  of  universal  application/  and  this  assumption  has  sufficed 
to  fix  the  law.*  In  the  absence  of  agreement  to  the  contrary,  the 
risk  is  with  the  seller,  though  the  goods  are  identified,  till  the 
moment  when  the  property  is  transferred.  If  the  goods  are  de- 
stroyed or  injured  before  that  time,  the  buyer  cannot  be  compelled 
to  pay  the  price,*  and  if  he  has  paid  the  price  in  advance,  it  may 
ibe  recovered." 

§  302.  Risk  may  by  agreement  be  separated  from  title. —  Risk  of 
loss  or  deterioration  is  a  natural  incident  of  ownership,  but 
there  is  no  rule  of  law  which  prevents  one  who  is  not  the  owner 
from  agreeing  to  bear  the  risk.  He  thereby  virtually  becomes 
an  insurer  of  goods  which  he  does  not  own.*    It  may  be  a  proper 


'  It  is  curious  that  this  maxim  of 
ihe  Roman  Law  should  be  quoted  in 
our  law  chiefly  in  a  class  of  cases 
to  which  it  did  not  apply  in  the 
Homan  Law. 

*  In  Noy's  Maxims,  c.  XLII,  it  is 
said:  "If  I  sell  my  horse  for  money, 
I  may  keep  him  until  I  am  paid, 
but  I  cannot  have  an  action  of  debt 
until  he  be  delivered,  yet  the  property 
of  the  horse  is  by  the  bargain  in  the 
bargainee  or  buyer ;  *  ♦  *  and  if 
the  horse  die  in  my  stable  between 
the  bargain  and  the  delivery,  I  may 
have  an  action  of  debt  for  my  money, 
because  by  the  bargain  the  property 
was  in  the  buyer."  It  will  be  ob- 
served that  the  case  here  supposed 
is  a  sale  with  a  lien  for  the  price. 
As  the  dependency  of  mutual  promises 
in  any  executory  bilateral  contract 
was  little  understood  before  the 
present  century,  and  the  question 
•whether  impossibility  is  so  far  an 
■excuse  for  nonperformance  of  a  de- 
pendent promise,  that  the  counter- 
promise  must  nevertheless,  be  per- 
formed, has  been  settled  still  more 
recently,    it    is    obvious    that    only 


modern  decisions  have  much  value 
in  this  discussion.  In  Rugg  v.  Minett, 
11  East,  210,  it  was  taken  for  granted 
that  risk  attends  title,  and  the  only 
discussion  related  to  the  question 
whether  title  had  in  fact  passed. 
So  clear  is  the  law  that  it  is  hardly 
formally  stated  by  so  acute  a  writer 
as  Benjamin.  The  only  statement  he 
makes  is  a  casual  one,  without  cita- 
tion of  authorities,  in  §  308. 

*  Cases  are  collected,  supra,  §   164. 
'  Cases  are  collected,  supra,  §   164. 

•  This  question  was  much  consid- 
ered in  Castle  v.  Playford,  L.  R.  5 
Ex.  165,  L.  R.  7  Ex.  98,  and  Mar- 
tineau  v.  Kitching,  L.  R.  7  Q.  B.  436. 
In  the  former  case  it  was  provided 
that  a  cargo  of  ice  should  be  sold, 
"  the  vendors  forwarding  bill  of  lad- 
ing to  the  purchaser,  and  upon  re- 
ceipt thereof  the  said  purchaser  takes 
upon  himself  all  risks  and  dangers 
of  the  seas,  rivers,  and  navigation  of 
whatever  nature  or  kind."  The  ac- 
tion was  brought  for  the  price  of  the 
cargo  and  the  defense  was  set  up 
that  it  did  not  arrive.  The  Court  of 
Exchequer  gave  judgment  for  the  de- 
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coTi'stTucticm  'of  a  bargain  tliat  risk  is  to  be  aasMmed  .by  Oiae  party 
or  the  otber,  even  though  it  is  not  so  expressed  in  terms.  For 
instaMce,  if  it  is  agreed  that  one  party  or  the  :other  shall  insure 
the  goods,  it  seems  a  necessary  inference  that  the  parties  in- 
tended the  risk  to  be  borne  by  thi-s  party/  It  is  perhaps  more 
coMnmoii  for  the  buyer  to  .assuime  risk,  although  the  property  may 
not  ha-ve  passed  to  him,  than  it  is  fox  the  seller  to  retain  the  risk 
though  the  pro|>erty  has  passed  irom  him,  .hut  it  is  obviou-s  that 
the  latter  arrangement  is  possible.^     Opposite  views  have  been 


fendant  on  the  ground  that  the  prop- 
erty had  not  paseed  because  the  price 
■was  to  be  determined  by  the  number 
of  tons,  "  weighed  on  hoard  during 
delivery."  Tn  tlie  Exchequer  Chamber, 
however,  judgment  was  mucnimouaty 
revei'sed.  The  majority  of  the  court 
tliought  the  property  had  passed 
when  the  bill  of  lading  w.as  delivered, 
hut  the  whole  court  agreed  that  this 
was  immaterial,  as,  in  any  event, 
the  risk  liad  been  expressly  assumed 
by  the  buyer.  Jlartineau  v.  Kitch- 
ing  involved  a  contract  to  sell  sugar- 
loaves,  and  the  contract  provided 
"  goods  at  -Seller's  risk  for  two 
months.''  The  e.xact  price  was  to  be 
settled  by  the  weight  of  the  sugar, 
and  weighing  took  place  on  delivery. 
The  approximate  amount  of  the  price 
waS;  however,  paid  in  advance.  The 
sugar  remained  in  the  seller's  ware- 
house and  part  was  taken,  from  time 
to  time,  being  weighed  as  delivered. 
The  remainder  waa  burned  after  the 
period  of  two  months  had  expii-ed 
and  before  being  weighed.  The  court 
seemed  of  the  opinion  that  the  prop- 
erty in  the  sugar  had  passed,  but  held 
that  whether  it  had  or  not,  as  the 
contract  expressly  provided  that  risk 
should  be  on  the  seller  for  two 
months,  it  was  a  necessary  implica- 
tion that  thereafter  it  should  be 
upon  the  buyer.  Other  decisions 
illustrating  the  right  of  the  parties 
to  agree  expressly  for  the  incidents 
of    risk,    irrespective    of    title,    are: 


Inglis  V.  Stock,  10  A.  C.  263;  Era- 
gano  v.  Long,  4  B.  &  C.  219;  The  El- 
gee  Cotton  Cases,  22  Wall.  180,  22 
L.  ed.  8C3. 

'  Fragano  v.  Long,  -4  B.  &.  C.  219. 
In  this  case  the  price  was  .made  pay- 
able after  the  gaods,  which  were  the 
subject  of  the  bargain,  should  arrive,, 
and  the  defendant  asserted  that  this 
provision  showed  that  until  the  goods 
arrived  the  biiyer  had  no  right  in 
them,  but  Bayley,  .J.,  said :  "  If  the 
goods  were  not  to  be*  paid  for  unless 
they  arrived,  why  should  the  plaintiff 
insure  them  ? "  See  also  Anderson 
t;.  Morice,  L.  E.  10  C.  P.  58,  609, 
1  A.  C.  713,  and  Colonial  Ins.  Co.  i. 
Adelaide  Ins.  Co.,  12  A.  C.  12P.  In 
both  these  cases  the  buyer  in  fact 
insured  the  goods,  but  the  contract 
did  not  provide  expressly  that  he 
should  do  so. 

'Calcutta  Co.  v.  De  JIattos,  32 
L.  J.  Q.  B.  322,  33  L.  J.  Q.  B.  214. 
This  was  a  contract  for  1,000  tons 
of  coal,  '■  payment  of  one-half  of  each 
invoice  value  in  cash  on  handing  yon 
hills  of  lading  and  policy  of  insur- 
ance to  cover  the  amount.''  The  bal- 
ance of  the  price  Avas  to  be  paid  on 
delivery.  The  coal  was  shipped  and 
half  of  the  price  paid  but  the  vessel 
never  reached  port.  The  seller 
brought  action  for  the  balance  o'f 
the  price  and  the  buyer  brought  a 
cross-action  to  recover  the  porti-on 
of  the  price  which  he  had  already 
paid.      The   judges    in   the    Court  of 
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expressed  in  regard  to  tibe  inference  to  .be  drawn  as  to  tke  transfer 
of  tihe  property  in  the  goods  when  the  contract  ie  silent  on  the 
point,  but  makes  express  provision  in  ipegard  to  the  risk.  Black- 
bum,  J.,  said  -J^  "  If  you  *  *  *  *  *  gj^o^  that  the  risk  at- 
tached to  one  person  or  the  other  it  is  -a  very  strong  aiigumeiit  for 
showing  that  the  property  was  meant  to  be  in  him."  On  the  other 
hand  exactly  the  opposite  inference  was  suggested  in  the  Supreme 
Court  of  the  United  States  r"  "  It  needs  no  agreement  thai:  the 
buyer  shall  take  fhe  risk  if  it  is  intenderl  the  ownership  shaR 
pass  to  him.  Henoe  the  stipulation  that  the  ootton  should  be  ^t 
-the  risk  of  Lobdell  (the  buyer)  after  the  date  of  the  contract, 
instead  of  showing  an  intention  of  the  parties  that  the  right  of 


Queens  Bench  were  equally  divided 
in  their  opinion,  but  the  majority  in 
"the  Court  -of  the  Exchequer  Chamber, 
following  the  opinion  of  Blackburn, 
J.,  in  the  court  below,  held  that 
under  the  contract  the  property  in 
th-e  goods  vested  in  the  buyer  on 
shipment,  but  as  to  the  half  of  the 
price  still  unpaid,  there  could  be  no 
recovery  unless  the  coal  was  deliv- 
ered. Blackburn,  J.,  said:  "  Tlier«  is 
no  rule  of  law  to  prevent  the  parties 
in  cases  like  the  present  from  making 
whatever  "bargain  they  please.  If 
"they  use  words  in  the  contract  show- 
ing that  they  intend  that  the  goods 
shall  be  shipped  by  the  .person  who 
is  to  supply  them,  on  the  terms  that 
when  shipped  they  shall  be  the  con- 
signee's property  and  at  his  xisk,  so 
tMt  the  vendor  shall  be  paid  for 
them  whether  delivered  at  the  port 
of  destination  or  not,  tbis  intention 
is  effectual.  H  the  parties  .intend 
that  the  vendor  shall  not  merely 
deliver  the  goods  to  the  carrier,  but 
also  undertake  that  they  shall  :actu- 
ally  be  deliver.ed  at  their  destination, 
and  express  such  intention,  this  also 
is  effectual.  In  such  a.  case,  if  the 
goods  perish  in  the  bands  of  the 
cairier,  the  vendor  is  not  only  not 
entitled  to  the  price,  but  be  is  liable 
for  whatever  damage  may  have  been 


sustained  by  the  purchaser  in  con- 
sequence of  the  breach  of  the  vend- 
or's contract  to  deliiver  at  the  place 
of  destination.  But  the  parties  may 
intend  an  .intermediate  state  of 
things ;  they  may  intend  that  the 
vendor  shall  deliver  the  goods  to  the 
carrier,  and  that  when  he  ias  done 
so  he  shall  have  fulfilled  his  under- 
taking, so  that  he  shall  not  be  liable 
in  damages  for  a  breach  of  contract, 
if  the  goods  do  not  reach  their  desti- 
nation, and  yet  they  may  intend  that 
the  wliole  or  part  of  the  price  shall 
not  be  payable  unless  the  goods  do 
arrri-ve.  They  may  bargain  that  the 
property  shall  vest  in  the  purchaser 
as  owner  as  soon  as  the  goods  are 
shipped,  that  they  shall  then  be  both 
gold  'and  .delivered,  and  yet  that  the 
price  (in  whole  or  in  part)  shall  be 
payable  only  on  the  contingency  of 
the  goads  arriving,  just  as  they  mighit, 
if  they  pissed,  contract  that  the 
price  should  not  be  payable  unless  a 
particular  tree  fall,  but  without  any 
contract  on  the  vendor's  part  in  the 
one  case  to  procure  the  goods  to 
arrive,  or  in  the  .other  to  cause  tke 
tree  to  fall," 

"  Martineau  v.  Kitching,  L.  R.  7 
Q.  B.  436,  453,  454. 

"  Elgee  Cotton  Cases,  22  Wall.  180, 
194,  22  L.  ed.   863. 
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property  should  pass  to  him  seems  rather  to  indicate  a  purpose 
that  the  o"wiiership  should  remain  unchanged.  Else  why  intro- 
duce a  provision  totally  unnecessary  ?  "  The  inference  suggested 
by  the  English  judge  seems  the  sounder.  Mercantile  contracts  are 
drawn  briefly,  and  provision  is  frequently  made  only  for  the  mat- 
ters which  strike  the  parties  as  important.  Where  goods  are 
shipped  from  a  distance  the  question  of  risk  naturally  occurs  to 
prudent  business  men  as  desirable  to  settle  in  the  agreement.  The 
more  abstract  question  when  the  property  in  the  goods  passes  is 
much  less  likely  to  occur  to  them.  An  agreement  that  risk  shall 
pass  to  the  buyer  is,  therefore,  not  justly  construed  as  an  agree- 
ment that  the  property  shall  remain  in  the  seller,  but  rather  as 
evidence  that  the  property  was  intended  to  pass.  It  must  be  ad- 
mitted that  the  question  is  one  of  fact  in  each  case,  and  that  the 
argument  here  suggested  is  more  appropriate  to  a  brief  mercan- 
tile contract  prepared  by  the  parties  than  to  an  elaborate  agree- 
ment based  on  legal  advice. 

§  303.  Risk  is  on  the  buyer  where  the  seller  retains  a  security 
title  only. —  That  the  risk  should  be  thrown  upon  the  buyer  if  the 
seller  retains  title  merely  to  enforce  performance  by  the  buyer  of 
his  obligations  under  the  contract,  as  enacted  in  the  Sales  Act,^' 
is  a  consequence  of  the  theory  that  such  a  bargain .  is,  in  effect, 
though  not  in  form,  a  sale  to  the  buyer  and  a  mortgage  back  by 
him  of  the  property  to  secure  the  price.  Two  classes  of  cases 
especially  commonly  present  the  question  —  first,  conditional 
sales ;  and,  second,  shipments  under  bills  of  lading.  These  two 
cases  will  now  be  separately  considered. 

§  304.  Risk  is  on  the  buyer  in  a  conditional  sale. —  Where  goods 
are  delivered  to  the  buyer  but  title  is  retained  by  the  seller  until 
the  price  is  paid,  the  buyer  immediately  acquires  the  right  to 
use  the  goods  as  his  own,  and  has  indeed  exactly  the  same  power 
over  them,  and  right  in  regard  to  them,  that  he  would  have  if 
he  had  bought  them,  and  mortgaged  them  back  to  secure  the 
price. -"^  The  time  for  payment  in  such  sales  frequently  extends 
over  months  and  sometimes  over  years.     It  is  necessarily  to  be 

"Section  22    (a).  Blue  v.  American  Soda  Fountain  Co., 

"See   supra,   §    284.     The   risk    of       146   Ala.   682,   40   So.   218,    150   Ala. 
loss  is  borne  by  a.  chattel  mortgagee.       165,  43  So.  709. 
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expected  by  the  parties  that  the  goods  will  deteriorate  during  this 
period,  and,  nevertheless,  that  the  buyer  will  be  bound  to  pay  the 
price.  It  seems  properly  to  follow  that  if  the  goods  are  acci- 
dentally destroyed  or  injured,  the  buyer  must  stand  the  loss; 
that  is,  he  must  pay  the  price  in  full  at  the  time  agreed.  The 
decisions  upon  the  point  are  in  conflict,  but  the  weight  of 
authority  sustains  the  view  here  expressed.^^  There  are,  how- 
ever, a  number  of  decisions  to  the  contrary.^*  Doubtless  the 
question  of  risk  may  be  settled  by  the  parties  in  any  way 
they  please,  and  some  of  the  apparently  conflicting  decisions 
may  be  reconciled  on  this  basis. '^  But  the  parties  rarely 
express  a  direct  intention  in  regard  to  the  matter  and  a  rule 
based  on  general  principles  is,  therefore,  required.  In  a  recent  de- 
cision in  Mississippi,^®  where  the  plaintiff  sued  for  the  price  of 
a  soda  fountain  which  had  been  delivered  to  the  defendant  under 
a  conditional  sale,  the  court  held  the  plaintiff  entitled  to  recover 
though  the  property  had  been  destroyed  and  said :  "  Burnley 
unconditionally   and  absolutely  promised  to  pay  a  certain  sum 


"  Chicago  Equipment  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  283,  34 
L.  ed.  349;  Phillips  v.  Hollenberg 
Music  Co.,  82  Ark.  9,  99  S.  W. 
1105;  Jeasup  v.  Fairbanks,  38  Ind. 
App.  673,  78  N.  E.  1050 ;  Burnley  v. 
Tufts,  66  Miss.  48,  5  So.  627,  14 
Am.  St.  Rep.  540;  Tufts  v.  Wynne, 
45  Mo.  App.  42;  American  Soda 
Fountain  Co.  v.  Vaughn,  69  N.  J.  L. 
582,  55  Atl.  54;  Whitlock  v.  Auburn 
Lumber  Co.,  145  N.  C.  120,  58  S.  E. 
909,  12  L.  R.  A.  (N.  S.)  1214;  Toppy. 
White,  12  Heisk.  165;  Marion  Mfg. 
Co.  I.  Buchanan  (Tenn.),  99  S.  W. 
984,  8  L.  R.  A.  (N.  S.)  590,  La  Valley 
V.  Ravenna,  78  Vt.  152,  62  Atl.  47, 
2  L.  R.  A.  (N.  S.)  97,  112  Am.  St. 
Rep.  898.  See  also  Cooper  v.  Chicago 
Organ  Co.,  58  III.  App.  248;  Osborn 
V.  South  Shore  Lumber  Co.,  91  Wis. 
526,  65  N.  W.  184;  Heaselbacher  v. 
Ballantyne,  28  Out.  182;  Goldie  v. 
Harper,  31  Ont.  284.  In  Whitlock 
V.  Auburn  Lumber  Co.,  145  N.  C.  120, 


58  S.  E.  -909,  12  L.  R.  A.  (N.  S.) 
1214,  the  property  had  not  been  de- 
livered, but  was  held  in  the  seller's 
possession  subject  to  the  buyer's 
order.  The  risk  of  loss  was  never- 
theless held  to  be  on  the  buyer. 

"Arthur  t;.  Blackman,  63  Fed,  Rep. 
536;  Bishop  !'.  Minderhout,  128  Ala. 
162,  29  So.  11,  52  L.  R.  A.  395,  86 
Am.  St.  Rep.  134;  American  Soda 
Fountain  Co.  v.  Blue,  146  Ala.  682, 
40  So.  218,  150  Ala.  165,  43  So.  709; 
Randle  v.  Stone,  77  Ga.  501;  Glisson 
V.  Heggie,  105  Ga.  30,  32.  31  S.  E. 
118;  Mountain  City  Mill  Co.  v.  But- 
ler, 109  Ga.  469,  34  S.  E.  565;  Swal- 
low V.  Emery,  111  Mass.  355;  Sloan 
■V.  McCarty,  134  Mass.  245;  Cobb  v. 
Tufts  (Tex.  Civ.  App.),  2  Willaon, 
154. 

"  See  a  discussion  based  on  the 
presumed  intent  of  the  parties  in 
American  Soda  Fountain  Co.  v. 
Vaughn,  69  N.  J.  L.  582,  55  Atl.  54. 

"  Burnley  v.  Tufts,  66  Misa.  48. 
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for  tihe  property,  the  possession  of  which  he  received  from  Tufts. 
The  fact  that  the  property  has  been  destroyed  while  in  his  cus- 
tody, and  before  the  time  for  the  payment  of  the  note  last  due, 
on  payment  of  Avhieh  only  his  right  to  the  legal  title  of  the  prop- 
erty would  have  accrued,  does  not  relieve  him  of  paymeoit  of  the 
price  agreed  on.  He  got  exactly  what  he  contracted  for,  viz., 
the  possession  of  the  property  and  the  right  to  acquire  an  abso- 
lute title  by  payment  of  the  agreed  price.  The  transaction  was 
something  more  than  an  executory  conditional  sale.  The  seller 
had  done  all  he  was  to  do,  except  to  receive  the  purchase  price ; 
the  purchaser  had  received  all  that  he  was  to  receive  as  the  con- 
sideration of  his  promise  to  pay.  The  inquiry  is  not  whether,  if 
he  had  foreseen  the  contingency  which  has  occurred,  Jie  would 
have  provided  against  it,  nor  whether  he  might  have  made  -a  more 
prudent  contract,  but  it  is  whether,  by  the  contract,  he  has  made 
his  promise  absolute  or  conditional.  The  contract  was  a  law- 
ful one,  and,  as  we  have  said,  imposed  upon  the  buyer  an  abso- 
lute obligation  to  pay.  To  relieve  him  from  this  -obligation,  the 
court  must  jnake  a  new  agreement  for  the  parties,  instead  of 
enforcing  the  one  made,  which  it  cannot  do."  This  language 
was  quoted  with  approval  by  the  ]^J^orth  Carolina  Supreme  Court 
in  a  ease  involving  similar  facts."  The  analogous  question  of  the 
right  to  accruing  benefits  is  discussed  in  a  later  section.-'* 

§  305.  Risk  where  goods  are  shipped  under  a  bill  of  lading. — 
It  is  evideut  there  can  be  no  possibility  of  throwing  the  risk  of 
loss  or  deterioration  upon  the  buyer  where  goods  are  shipped  to 
him  unless  the  goods  are  sent  in  conformity  with  an  order  or  con- 
tract and  by  a  proper  method  of  shipment.-'^  The  property  will 
not  otherwise  pass  to  him,  and  no  reason  can  be  suggested  for  im- 
posing the  risk  upon  him  of  goods  which  he  did  not  order  or  ^\-hich 
for  any  reason  were  improperly  sent.  On  the  other  hand  if  goods 
are  properly  shipped  to  the  buyer,  in  accordance  with  an  order  or 
contract,  the  buyer  being  named  as  consignee  in  the  bill  of  lading, 
there  can  be  equally  little  doubt  that  the  risk  of  loss  and  deteriora- 
tion is  upon  the  buyer,  for  the  property  has  passed  to  him.     This 

JLTufts^  V.    Griffin,    107    N.    C.    47,  "  Section  335. 

12  S.  E.  68,  10  B.-R.  A.  526, -22-Am.  >»  See  supra,  §  278. 

St.  Rep.  863. 
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ia  very  evident  if  the  bill  of  lading  is  a  straight  bill  - —  that  is, 
one  which  names  the  buyer  as  consignee  without  maJjing  use 
of  the  word^  "  order,"  for  here  the  bill  of  lading  does  not  in 
any  way  qualify  the  inferences  to  be  drawn  from,  the 
shipment.-^"  The  same  principle  is  applicable,  moreover,  even 
thou^  the  hill  is  an  "  order "  bill  and  negotiable,  provided 
that  the  buyer  ia  named  as  consignee.  It  is  true  that 
the  seller  by  retaining  the  possession  of  the  bill  may  prevent  the 
buyer  from  obtaining  the  delivery  of  the  goods.  This,  however, 
is  because  the  seller  is  enabled  to  control  the  possession  of  the 
goods  by  means  of  the  bill  of  lading.  The  goods  are  the  buyer's, 
but  the  carrier  will  not  surrender  them  imtil  the  bill  of  lading  is 
surrendered.  The  situation  is  similar  where  an  order  bill  is  taken 
by  the  shipper  in  his  own  name  and  indorsed.^^  In  the  cases  thus 
far  comsidered  in  this  section,  the  general  priniciple  that  risk 
attends  title  is,  therefore,  applicable.  But  it  may  be  supposed  that 
the  seller  instead  of  consigning  the  goods  directly  to  the  buyer, 
either  by  negotiable  or  nonnegotiable  bill,  consigns  them  to  him- 
self or  to  a  third  person  with  a  view  to  retain  title  until  the  buyer 
paya  the  price  and  has-  not  indorsed  the  bill  prior  to  the  loss.  The 
situation  on  princiiple  seems  analogous  to  that  where  a  conditional 
sale  is  made.  The  seller  either  retains  the  property  himself  or 
transfers  it  to  a  third  person  for  the  purpose  of  securing  pay- 
ment of  the  price,  but  the  beneficial  interest  in  the  goods  vests  in 
the  buyer  on  shipment,  assuming  always  that  the  goods  were  prop- 
erly shipped  in  conformity  with  the  buyer's  order.  Where  the 
bill  of  lading  names  a  third,  person  as  consignee,  who  advances 
the  price  on  the  security  of  the  bill  of  lading,  it  is  evident  thsrt 
the  risk  must  be  with  the  buyer  and  not  with  the  holder  of  the 
legal  title.  The  consignee  has  the  legal  title  of  the  goods,.^^  but 
he  has  no  interest  in  the  shipment  other  than  to  secure  repayment 
of  the  money  which  he  has  advanced.  He  is  usually  a  banker  and 
the  transaction  is  merely  one  form  of  making  a  loan  on.  security. 
It  is  evident  then  that  the  holder  of  the  legal  title  in  such  a  case 
does  not  bear  the  risk,  nor  can  the  risk  remain  with  the  seller,  for 

"  See  supra,  §f§  281,  282,  586.  Washburn    Crosby    Co.    r.    Boston   & 

'"Forcbeimer  v.   Stewart,  65  Iowa,       AWany  R.   Co.,   180=  Mass.   252;   257. 
SJTS,  22!  N.  W.  896,  54  Am.  Htep,  3W;  '"  See  supra/,  §  272. 
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it  may  be  that  the  price  has  already  been  paid  or  a  bill  of  ex- 
change accepted  for  the  price.  It,  therefore,  rests  on  the  buyer. 
That  the  risk  should  fall  on  him  follows  not  simply  from  the 
foregoing  process  of  elimination  of  the  other  parties,  but  also  from 
a  direct  consideration  of  the  buyer's  position.  The  shipment  has 
been  made  in  accordance  with  his  order  and  is  solely  for  his  bene- 
fit. The  English  law  sustains  the  view  here  suggested.^^  The 
same  doctrine  has  been  expressed  in  a  jSfew  York  decision.^*     In 


'"  The  question  was  one  much  con- 
sidered in  the  case  of  Browne  J'.  Hare, 
3  H.  &  N.  484,  4  H.  &  N.  822. 
The  defendants,  merchants  at  Bristol, 
contracted  to  buy  of  the  plaintiffs, 
merchants  at  Rotterdam,  ten  tons  of 
refined  oil  to  be  shipped  "  free  on 
board "  at  Rotterdam  at  £45  los. 
per  ton  to  be  paid  for  on  delivery 
of  the  bills  of  lading  by  bill  of  ck- 
change,  payable  in  three  months  and 
dated  on  the  day  of  shipment  of  the 
oil.  The  plaintiffs,  accordingly, 
sbipped  on  a  general  ship,  trading 
between  Rotterdam  and  Bristol,  five 
tons  of  the  oil,  and  the  master  signed 
a  bill  of  lading  making  the  oil  de- 
liverable to  "  shippers'  order.''  The 
plaintiffs  indorsed  the  bill  of  lading 
specially  to  the  defendants  and  for- 
warded it  with  a  bill  of  exchange 
drawn  on  the  defendants  to  the 
broker  through  whom  the  original 
contract  had  been  made.  On  the 
following  night  the  ship  was  wrecked 
and  the  oil  lost.  The  plaintiffs'  let- 
ter reached  its  destination  shortly 
afterward  and  the  broker  presented 
the  bill  of  lading  with  the  bill  of  ex- 
change to  tlie  defendants,  requesting 
acceptance  of  the  latter.  The  de- 
fendants refused.  It  was  held  that 
the  plaintiffs  were  entitled  to  re- 
cover upon  the  defendants'  promise 
to  pay  the  price  of  tlie  oil.  This 
decision  was  affirmed  by  the  Ex- 
chequer Chamber.  The  court  rested 
the  decision  on  the  ground  that  the 


property  in  the  oil  passed  to  the 
buyer  on  shipment  of  the  goods  but 
as  the  court  also  admitted  that  the 
seller  had  control  of  the  oil,  and  as 
it  is  evident  from  other  decisions  that 
the  seller  had  complete  power  of  dis- 
position of  the  oil  by  virtue  of  the 
form  of  the  bill  of  lading  (See 
s-u-pra,  §  283),  it  follows  that  the 
court's  decision  must  be  taken  as 
holding  that  the  beneficial  interest  as 
distinguished  from  a  mere  title  for 
security  was  in  the  buyer.  See  also 
Shepherd  v.  Harrison,  L.  R.  4  Q.  B. 
196,  per  Cockburn,  C.  J.;  Mirabita  i'. 
Imperial  Ottoman  Bank,  3^  Jlix.  II. 
164.'^  ■- 

"  Farmers'  &  Mechanics'  Bank  v. 
Logan,  74  N.  Y.  568.  In  this  case 
Sears  &  Daw,  commission  merchants, 
who  had  bought  wheat  for  one  Brown 
with  their  own  money,  shipped  the 
goods  under  a  bill  of  lading  in  which 
they  were  named  as  consignees,  but 
which  contained  a  direction  to  notify 
Brown.  The  court,  in  its  opinion, 
asserts  both  that  the  title  remained 
in  Sears  &  Daw  and  that  the  risk 
was  upon  Brown,  saying;  "We  are 
asked,  would  not  the  profit  have  been 
Brown's,  had  the  wheat  advanced  in 
value,  and  the  loss  his,  had  it  de- 
clined, or  if  it  had  been  destroyed 
by  fire?  To  which  the  ready  answer 
is,  whatever  had  chanced  to  it,  it 
would  not  have  been  his,  as  between 
him  and  Sears  &  Daw  and  the  plain- 
tiff, until  he  complied  with  the  con- 
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some  cases,  however,  courts  have  somewhat  hastily  assumed  that 
the  risk  necessarily  accompanied  legal  title,  and  on  being  satisfied 
that  the  legal  title  was  by  virtue  of  the  bill  of  lading  or  mode  of 
shipment  in  one  party  or  the  other,  have  assumed  that  the  risk 
necessarily  was  there  also.^^ 

§  306.  Effect  of  default  upon  risk.— There  has  not  been  much 
discussion  in  our  law  upon  the  effect  of  default  by  buyer  or  seller 
upon  the  risk  of  loss  or  deterioration.  The  principles  which  must 
govern  the  question  are,  however,  reasonably  clear.  If  the  buyer 
repudiates  or  commits  a  total  breach  of  the  contract  it  is  obviously 
impossible  for  the  seller  to  retain  the  goods  as  his  own,  or  deal 
with  them  as  such,  and  yet  claim  that  the  risk  of  their  continued 
existence  rests  with  the  buyer,  even  if  the  property  in  the  goods 
has  already  passed  to  the  buyer.  The  seller  must  choose  what 
attitude  he  will  take.  As  repudiation  or  breach  by  the  buyer  where 
the  property  has  passed  relates  merely  to  taking  delivery  of  the 
goods,  the  risk  has  clearly  passed  to  the  buyer  under  the  principles 
stated  in  the  preceding  sections,  and  his  default  cannot  enable  him 
to  get  rid  of  the  burden.  The  seller,  however,  as  will  hereafter  more 


ditions  on  which  it  was  bought  for 
him,  that  is  to  say,  had  accepted 
and  paid  the  draft.  As  soon  as  he 
paid  the  draft,  it  would  have  been 
his,  with  whatever  enhancement  of 
value.  Had  it  lessened  in  value,  or 
been  burned  up,  he  would  still  have 
been  liable  to  Sears  &  Daw,  for  the 
price  of  their  services  and  for  their 
expenses,  and  to  the  plaintiff,  first, 
on  his  promise  to  accept  the  draft, 
and  after  acceptance,  on  that  obliga- 
tion to  pay  it." 

"  In  Willman  Mercantile  Co.  v. 
Fussy,  15  Mont.  511,  39  Pac.  738,  48 
Am.  St.  Rep.  698,  the  plaintiff  re- 
ceived an  order  for  a,  carload  of 
apples  from  the  defendant.  The 
apples  were  to  be  f.  o.  b.  cars  at 
the  seller's  residence,  "  sight  draft 
with  bill  of  lading  attached."  The 
apples  were  shipped  in  good  order 
but  froze  on  their  way.  The  plaintiff 
took   a   bill    of   lading    for   the    con- 


signment in  his  own  name,  and  for- 
warded this,  with  sight  draft  at- 
tached, through  a  bank  of  the  de- 
fendant's who  refused  to  honor  the 
draft.  The  court  said,  no  doubt 
with  truth :  "  The  plaintiff,  the 
vendor  in  this  oase^  dealt  with  the 
bill  of  lading  with  the  manifest  pur- 
pose of  securing  the  payment  for  the 
apples,"  but  the  court  seems  wrong 
in  holding  that  it  necessarily  follows 
that  the  risk  is  on  the  seller  because 
the  control  remains  with  him.  In 
Vaughn  v.  New  York,  etc.,  E.  R.  Co., 
27  R.  I.  235,  it  appeared  that  a, 
carload  of  corn  was  shipped  by  one 
Shultis  of  Boston,  to  the  plaintiff, 
to  Davisville,  R.  I.  The  corn  was  duly 
shipped  and  a  bill  of  lading,  with 
draft  attached,  was  sent  through  a 
bank  to  the  plaintiff.  While  the  corn 
was  standing  on  a  spur  track  of 
the  defendant,  adjacent  to  the  plain- 
tiff's   warehouse,    a    fire    broke    out 
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fully  appear,^  may  by  re&eission  or  resale  of  the  goods  deprive 
the  buyer  of  his  title,  aoad  if  the  seller  elects  to  do  this,  the  risk 
thereupon'  is  removed  from  the  buyer.  Until  manifestation  of  an 
election  by  the  seller  to  rescind,  or  until  a  resale,  as  the  property 
remains  in  the  buyer,  so  the  risk  will  remain  with  him.  If  the 
buyer's  repudiation  or  default  relates  not  simply  to  taking  de- 
livery, but  to  taking  title  to  the  goods,  the  situation  is  dift'erent. 
Here,  as  the  seller  has  the  property  he  normally  would  bear  the 
risk,  and  as  the  buyer's  conduct  will  g-enerally  amouut  to  a  total 
breach  of  the  contract,  whatever  rights  the  seller  has  will  arise  im- 
mediately. In  England,  and  many  States  in  this  country,  the  seUei-'s 
right  is  liuiited  to  a  right  of  action  for  the  difference  between  the 
contract  price  and  the  market  price  of  the  goods  at  the  time  the  con- 
tract should  have  been  carried  out."'  In  many  jurisdictions  iu 
this  country,  however,  the  seller  may  elect  to  store  the  goods  for 
the  buyer,  or  to  notify  the-  buyer  that  he  holds  them  as  bailee 
for  the  buyer  and  recover  the  full  price  as  if  the  property  in  the 
goods  had  passed.'*  Under  the  Sales  Act  this  remedy  is  allowed 
the  seller  if  the  goods  are  of  a  kind  that  cannot  readily  be  rescM 
for  a  reasonable  price."*  If  the  law  allows  a  seller  thus  to  treat 
goods  as  if  they  were  the  buyer's,  and  the  seller  makes  an  election 
so  to  do,  it  would  seem  that  the  buyer  must  thereafter  bear  the 
riik.  If  the  seller  had  not  indicated  which  course  he  intended  to 
pursue,  the  loss  would  fall  on  him.  Since  the  property  is  in 
him,  until  he  manifests  an  election  to  transfer  it  to  the  buyer, 
it  could  not  be  assimied,  in  the  absence  of  some  overt  act  manifest- 
ing an  election,  that  the  seller  held  the  property  for  the  buyer's 

■which  consumed  both  the  warehouse  and    title    still    remained   in    Shultia 

and  the  car  of  corn.     Tlie  court  held  at    the    time    of    the    fire ;     and    the 

that  the   plaintiff  could  not  recover  carload  of  corn  had  not  heeu  delivered 

from  the  railroad  for  the  loss  of  the  to  the  plaintiff  at  that  time;  it  was 

corn,  saying:     "As  to  thf  carload  of  still  locked  and  sealed  with  the  lock 

corn,  we  are  of  the  opinion,  upon  all  and  seal  of  the  defendant."     See  also 

the  testimony,  that  title  to  the  same  Cragun  v.  Todd,   131  Iowa,  250,  108 

had  not  jiassed  to  the  plaintiff  at  the  N.  W.  450,  where  the  loss  caused  by 

time  of  the  fire.     He  could  only  ob-  injury  to  peaches  damaged  in  transit 

tain  title  to  the  same  l)y  paying  tlie  was  thrown  upon  the  seller, 

draft  and  obtaining  the  bill  of  lading,  "  See  infra,  §  501  et  seq. 

which   he  had  not   done  prior  to  the  "  See   infra,    §    502. 

destruction.       Tlie     sale    was    Condi-  "  See  infra,  J  562. 

tional  upon  the  payment  of  the  draft,  "  Section  63    ( 3 ) . 
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benefit  and  as  his  bailee.^"  If  the  repudiation  or  breach  is  com- 
mitted by  the  seller  the  same  principles  are  applicable.  The  risk 
will  be  upon  the  seller  if  the  property  in  the  goods  has  not  been 
transferred,  and  even  if  it  has  been  an  election  to  rescind  the 
transfer,  manifested  by  the  buyer,  will  throw  back  the  risk  and 
the  property  upon  the  seller.^^  It  has  hitherto  been  assumed  that 
one  party  or  the  other  had  totally  repudiated  his  obligation  or 
committed  a  final  and  complete  breach  of  it.  The  situation  for 
which  section  22,(b)  provides  is  rather  for  a  delay  or  temporary 
fault,  which  is  not,  and  perhaps  cannot  be,  treated  as  sufficient 
breach  to  terminate  the  bargain.^  This  is  called  in  the  civil  law 
mora,  as  distinguished  from  an  ultimate  breach.  Speaking  of  such 
a  situation,  Blackburn,  J.,  said  :^^  "  The  delay  in  weighing  is 
quite  as  much  the  fault  of  the  purchaser  as  of  the  sellers.  When 
the  prompt  day  (i.  e.,  the  day  appointed  by  agreement  or  usage  of 
trade  for  payment)  comes  the  sellers  have  a  right  to  require  that 
the  goods  should  be  weighed  at  once,  so  as  to  ascertain  the  price, 
and  have  it  paid  to  the  last  farthing  *  *  *.  ISTow  by  the  civil 
law  it  always  was  considered  that,  if  there  was  any  weighing,  or 
anything  of  the  sort  which  prevented  the  contract  being  perfecta 
emptio,  whenever  that  was  occasioned  by  one  of  the  parties  being 
in  mora,  and  it  was  his  default,  though  the  emptio  is  not  perfecta, 
yet  if  it  is  clearly  shown  that  the  party  was  in  mora,  he  shall  have 
the  risk  just  as  if  the  emptio  was  perfecta.  That  is  perfectly 
good  sense,  and  justice,  though  it  is  not  necessary  to  the  decision 
of  the  present  case,  that  *  *  *  because  the  noncompletion  of  the 
bargain  and  sale,  which  would  absolutely  transfer  the  property, 
was  owing  to  the  delay  of  the  purchaser,  the  purchaser  should  bear 
the  risk  just  as  much  as  if  the  property  had  passed."  A  New 
York  decision  also  presents  facts  involving  the  point,^^  but  the 

'"See    :Neal    v.    Shewalter,    5    Ind.  "McConihe   v.   N«w  York   &  Lake 

App.    147,   31   N.   E.   848,   Where  the  Erie  R.    E.    Co.,   20    N.    Y.    495,    75 

lo93   was   thrown   on   the   sellers  "be-  Am.  Dec.   420.     The   defendants  had 

tause  they  "  did  not  place  themselves  agreed    to    bny    fifteen    cars    of   the 

in  the   position   of  bail«e9  "   for  the  plaintiff,  fitted  with  boxes  -which  the 

puToliaBers.  defendants  were  to  supply.     The  cars 

"  See  DoasB  v.  Buriham,  79  111.  131.  were  to  be  finished  by  a  certain  time, 

"Martineau   v.   Kitching,   L.   R.   7  hnt,  owing  to  the  failure  of  the  de- 

Q.    B.    436,    4.56.      See    statement   of  fendants    to    furnish   the    boxes,   the 

this  case,  supra,  §      ,  note.  cars  were  never   finished.     Seven  of 

30 
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court  held  that  the  risk  remained  with  the  seller  in  spite  of  the 
buyer's  default,  since  this  default  was  not  the  cause  of  the  loss. 
A  decision  in  the  Supreme  Court  of  the  United  States  follows  the 
same  line  of  argument.^*  It  seems  probable  from  the  authorities 
cited,  that  the  provision  of  the  English  Sale  of  Goods  Act,  copied 
in  the  American  Sales  Act,  goes  farther  in  throwing  the  risk 
upon  the  party  in  default  than  the  common  law  has  hitherto  gone. 
The  original  draft  of  the  English  act  provided  that  the  risk 
should  be  upon  the  party  in  fault  ''  as  regards  any  loss  which 
would  not  have  occurred  but  for  such  fault."  ^^  The  expression 
"might  not  have  occurred"  Vas  substituted  at  the  instance  of 
Lord  Watson.  The  effect  of  this  substitution  seems  to  be  to  shift 
the  burden  to  the  wrongdoer  to  show  that  his  default  was  not  a 
cause  of  the  loss.  It  seems  reasonable,  in  case  of  doubt  as  to 
the  proximate  causation  of  the  loss  by  the  delay,  that  the  party 
in  default  who  is  confessedly  a  wrongdoer  should  suffer  rather 


them  were  finished  as  far  as  was 
possible  without  the  boxes,  and  these 
cars  were  destroyed  by  fire  while 
still  in  the  plaintifi''s  possession,  but 
without  any  negligence,  more  than 
two  mouths  after  the  time  when  all 
the  cars  were  to  have  been  finished. 
The  court  held  that  property  had 
not  passed  to  the  defendants,  and 
as  the  loss  was  not  a  necessary  con- 
sequence of  the  defendants'  delay  in 
furnishing  the  boxes,  the  risk  also 
had  not  passed. 

"Grant  v.  United  States,  7  Wall. 
331,  19  L.  ed.  194.  Tlie  United  States 
government  had  agreed  to  buy  sup- 
plies which  were  to  be  furnished  by 
the  plaintifi'.  By  the  terms  of  the 
contract  the  government  was  to  in- 
spect the  supplies  at  the  place  of 
shipment.  The  government  unreason- 
ably delayed  the  appointment  of  an 
inspector.  The  goods  were  finally 
inspected  and  shipped  but  were  de- 
layed on  the  road  and  were  finally 
captured  by  the  troops  of  Texas,  then 
in  a   state   of    rebellion   against  the 


United  States.  It  is  to  be  noticed, 
however,  that  the  delay  in  shipment 
was  not  caused  by  the  government's 
delay,  for  the  plaintiffs  were  un- 
able to  deliver  at  the  point  of  ship- 
ment all  the  supplies  which  were  to 
go  forward  until  after  the  govern- 
ment was  ready  to  proceed  with  the 
inspection,  and  the  inspection  was 
delayed  after  the  appointment  of  an 
inspector  at  the  request  of  the  plain- 
tifi'. The  action  was  to  recover  for 
the  goods  lost.  It  was  held  that  no 
recovery  could  be  had.  The  court 
said :  "  If,  however,  it  be  admitted 
that  the  government  was  in  default 
in  not  inspecting  sooner,  that  default 
had  no  connection  with  the  subse- 
quent injury  suffered  by  the  claim- 
ant, and  was  not  the  proximate  cause 
of  it.  In  such  a  case  the  rule  of 
law  applies,  that  where  property  is 
destroyed  by  accident,  the  party  in 
whom  the  title  is  vested  must  bear 
the  loss." 
='  Section  20. 
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than  the  innocent  party.     This  view  also  has  the  support  of  the 
civil  law.^® 

§  307.  Risk  of  loss  in  the  Roman  Law. —  In  the  Roman  Law,  as 
has  been  seen,"  title  to  the  goods  did  not  pass  to  the  buyer  until 
delivery,  but  risk  passed  as  soon  as  the  contract  of  sale  between  the 
parties  was  fully  completed,  or,  to  use  the  Latin  phrase,  there  was 
then  emptio  perfecta.  The  obligation  of  the  parties  to  go- forward 
might  be  complete,  yet  the  sale  might  not  be  perfect.  To  make 
a  perfect  sale  it  was  necessary  for  the  bargain  to  be  unconditional, 
to  relate  to  specific  goods,  and  for  the  price  to  be  certain.^*  If  a 
sale  was  subject  to  a  suspensive  (precedent)  condition,  and  the 
subject-matter  was  destroyed  before  fulfillment  of  the  condition, 
the  loss  fell  on  the  seller,  since  the  obligation  could  never  become 
complete;  but  if  the  injury  to  the  subject-matter  did  not  destroy 
it  or  change  its  identity,  the  loss  fell  on  the  buyer,  if  the  condi- 
tion was  fulfilled,  for  the  fulfillment  was  held  to  relate  back  to  the 
time  when  the  agreement  was  concluded.  If  a  resolutive  (subse- 
quent) condition  was  attached  to  a  bargain,  the  risk  of  destruction 
nevertheless  passed  immediately,  but  the  risk  of  injury  not 
amounting  to  destruction  did  not  necessarily  pass,  for  such  injury 
would  not  prevent  the  recission  of  the  contract  by  the  happening 
of  the  condition ;  and  if  the  condition  were  dependent  on  the  will 
of  the  buyer,  he  would  naturally  exercise  his  right.^^  A  sale  was 
also  imperfect  if  the  amount  of  the  price  was  not  exactly  deter- 
mined, or  if  the  goods  were  not  exactly  defined.  Thus,  in  sales 
by  count,  weight,  or  measure  the  risk  did  not  pass  to  the  buyer 
till  the  goods  were  counted,  weighed,  or  measiired.  This  was  so 
where  a  definite  quantity  or  proportion  of  a  specified  mass  was 
sold  at  a  price  to  be  determined  by  calculation  when  the  goods 
should  be  counted,  weighed,  or  measured  ;*°  and  it  has  been  held 
that  though  the  whole  of  such  mass  were  purchased,  the  sale  is 

"Moyle,     Contract     of     Sale,     86;  ^'Moyle,     Contract     of     Sale,     78- 

Pothier,  Contrat  de  Vente,  §  58.     See  82;  Pothier,  Contrat  de  Vente,  §§  311- 

aJso  infra,  §  307.  313;    Voet,    Compendium   Juris,   Lib. 

^' Supra,  §§   170,  267.  18  Pandeotamm   (Tit.  VI),  4.     Com- 

""Si    id    quod    venierit    apparcat  pare  the  French  Code  Civil,  §   1182. 

quid     quale     quantum     sit,     sit     et  "Moyle,  Contract  of  Sale,  84,  85; 

pretium,   et   pure  venit,  perfecta  est  Pothier,    Contrat    de    Vente,    §   309; 

emptio."      Dig.    18,    6,    8.      Pothier,  Code  Civil,  §  1585. 
Contrat  de  Vente,  §  309 ;  Moyle,  Con- 
tract of  Sale  in  the  Civil  Law,  77. 
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fetill  impexfect  and  the  risk  on  the  seller/'  but  tlie  contrarj 
view  certainly  seems  more  sensible.*'  So  if  a  fixed  proportion  of 
&  specified  mass  were  p-urehased,  that  should  also  be  regarded  as  a 
sale  per  aversionem  —  that  is,  a  sale  of  a  specified  thing  for  a 
hsmp  Eoni.*^  After  the  risk  had  passed  to  the  buyer,  the  seller 
before  delivery  was  liable  for  willful  default  {dolus),  and  also 
mgligeaoe  {culpa),  whether  gross  or  slight,  unless  the  buyer 
were  in  default  {mora)  in  receiving  delivery,  in  which  case  the 
seller  was  thereafter  responsible  only  for  willful  default.**  If  the 
seller  were  in  default  in  making  delivery,  the  property  was  there- 
after at  his  risk.*^ 

§  308.  Keasons  given  for  the  rule  of  the  EomanLaw. — The  rea- 
son uniformly  given  by  the  older  writers  in  support  of  the  doctrine 
of  the  E-oman  Law,  that  the  risk  passes  as  soon  as  there  is  emptio 
perfecia,  though  the  title  has  not  passed,  is  thus  expressed  by 
!Xoodt  :*®  "  The  buyer,  as  soon  as  the  bargain  is  made,  is  a 
creditor  of  the  thing  sold.  The  seller,  on  the  other  hand,  is  a 
debtor.  J3y  the  natural  destruction  of  it,  the  debtor  of  a  specific 
thing  is  freed  from  hie  debt."  *^  This  argument  is,  of  course,  suffi- 
ciently -conelueive  to  prove  that  the  seller  is  freed  from  liability, 

'•  jNloyle,  Contract  of  Sale,  84,  cit-  hapa  possession.     But  such,  it  seems, 

ing    Bemante,    Cnurs    Analytique    de  is  tlie  law  of  Louisiana.     It  was   so 

C'odb  Civil,  VIT,  p,  10 ;  Pothi«r,  Con-  held    in    ShuflF    v.    Jlorgan,    9    JIart. 

trat   de  Vente,   §   309.     So  in  Peter-  592.    In  Larue  i.  Eugely,  10  La.  Ann. 

kin  I'   Martin,  30  La.  Ann.  894,  896,  242,    however,    the    court    expressly 

it.    is    laid    down:      '"  Tliere    can    he  leave     open     the     question     whether 

nc  sale  in  lump  except  for  a  lump-  transfer  of  possession  as  well  as  title 

ing   price."     This   is  because  by  the  would   transfer    the    risk.      See    also 

civil   law  to   make   a  perfect  sale   it  Goodwyn   c.   Pritchard,   10   La.   Ann. 

is   necessary  that   the  price   as  well  249 ;  Rhea  v.  Otto,  19  La.  Ann.  123 ; 

as  the  goods  shonld  be  ascertained.  Peterkin  i\  Martin,  30  La.  Ann.  894. 

'■^  Aiibry    k    Eau,    Cours    de    Droit  "]\Ioyle,  Contract  of  Sale,  86. 

Civil  Francais    (4th  ed.,  IV),  §  349,  "  Vnet,  Compendium  Juris,  Lib.  18 

p.  341,  citing  Duvergier,  I,  90,  Dijon,  Pandectarum,  Tit.  VI,  2. 

13  Dfcembre,   1867,   Sir.,   68,   2,  311.  "■  Ibid.,  Tit.  VI,  3.     See  a,lao  Moyle, 

As  delivery   is   no    longer    necessary  p.  87. 

in   France   for   the  transfer   of   title,  "Lib.  XVIII,  Tit.  VI. 

the  title  in  the  case  supposed  would  "  See   also  Voet,   Lib.   XVIII,   Tit. 

in   that  country  pass  to  the   buyer;  VI;   Sandars'  Justinian    (Hammond's 

and    if    the    risk    remains    with    the  ed.),    p.    446;    Pothier,    Contrat    de 

seller,  the   exirious   case  ia   presented  Vente,  §  308 ;  C.  6.  Wlichter,  Archiv. 

of   a   seller   retaining  the   risk   after  f.  Civil  Pr.  XV,  97   (1832).     See  also 

he    has    parted    with   title   and    per-  Moyle,  p.  90. 
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but  it  does  not  prove  that  the  buyer  is  liable.  That  it  is  assumed 
to  have  this  (.■fteot  would  naturally  induce  the  belief  that  the 
Roman  Law  did  not  have  the  principle  of  the  English  law,  that  if 
one  pai-ty  to  a  contract  of  mutual  obligation  is  excused  from  per- 
forming by  the  impossibility  of  performance,  the  other  party  is 
likewise  excused;  or,  as  it  may  be  put  more  tersely,  that  impossi- 
bility excuses  breach  of  a  promise,  but  not  breach  of  a  condition, 
whether  express  or  implied.  Certainly  writers  on  the  civil  law 
prior  to  this  century  did  not  understand  that  their  system  of 
jurisprudence  recognized  that  principle,*^  or  the  insufficiency  of 
their  arguments  as  to  risk  woul'd  have  been  apparent.  JSTeverthe^ 
less,  there  is  a  text  in  the  Digest  which  seems  to  apply  the  prin- 
ciple.*® At  the  present  day  the  general  rule  in  the  civil  Iscw 
is  almost  universally  recognized  to  be  the  same  as  in  the  English 
law.™  It  only  remained,  therefore,  for  the  civilians  to  find  an- 
other and  better  reason,  or  to  change  their  rule.  The  subject  has 
been  a  popular  one  with  legal  writers  on  the  continent  of  Europe, 
especially  in  Germany;  and  many  and  various  have  been  the 
reasons,  theoretical  and  practical,  suggested.  It  is  not  necessary 
to  examine  all  of  them,"^  but  three  lines  of  reasoning  seem  entitled 

**Tlms  Pothier,  Contrat  de  Vente,  tur,   venditor  tradere  compelletur  et 

§   308,  states  that  though   Barbeyrac  re  sua  careret." 

and  Puffendorf  object  "  that  the  ""  Windscheid,  Lehrbuch  des  Pan- 
buyer's  obligation  to  pay  the  price  is  dektenrechta,  §  321,  3;  Hofmann, 
dependent  upon  the  condition  that  Peri-eulum  beim  Kauf,  pp.  8,  9. 
the  thing  sold  shall  be  delivered  to  Both  writers  cite  a  number  of  other 
him,  r  deny  the  proposition.  The  authorities.  Some  authorities,  how- 
buyer  is  under  an  obligation  to  pay  ever,  still  maintain  that  in  order  fo 
the  price,  not  upon  condition  that  make  out  the  exceptio  non  adimpleti 
the  seller  shall  give  him  the  thing,  contractus  it  is  necessary  that  the 
but  rather  upon  the  condition  that  plaintiff  shall  be  in  default  in  the 
the  seller  is  on  his  part  obliged  to  performance  of  his  obligation,  not 
cause  him  to  have  the  thing;  it  is  simply  have  failed  to  perform  it 
sufficient,  therefore,  if  the  seller  is  under  circumstances  maldng  his  fail- 
legally  subject  to  such  obligation,  and  ure  excusable.  A  few  writers  hold 
does  not  fail  in  its  performance,  in  that  a  bilateral  contract  consists  at 
order  that  the  obligation  of  the  buyer  two  wholly  independent  promises, 
may  have  a  cause  and  subsist."  See  citations  above. 

"Dig.  19,  1,  50.     "Bona  fides  non  "As  an  illustration  of  the  fertility 

patitur,  ut,  cum  emptor  alicujus  legis  of    the    Teutonic    intellect    when    in 

beneiicio      pecuniam      rei      vendiatae  search  of  a,  reason,  the  suggestion  of 

debere  desisset  antequam  res  ei  trada-  a   writer,   not   inaptly  named   Goose,, 
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to  consideration  —  1.  The  buyer  is  entitled  to  the  commodum  rei, 
and  the  periculum  rei  should  always  go  to  the  same  party.  But 
there  is  no  commodum  rei  that  can  he  classed  with  the  risk  of 
destruction.  Changes  in  the  pecuniary  value  of  the  subject-matter 
of  a  bargain  have  of  course  no  effect  upon  it.  But  if  a  case  can 
be  supposed  of  an  accidental  change  in  the  subject-matter  of  a  con- 
tract of  sale,  so  that  it  is  no  longer  substantially  the  same  thing, 
it  is  not  certain  that  the  seller  would  be  boimd  to  perform. ''^  As 
this  argument  rests  on  an  assumption  which,  though  it  cannot  be 
disproved,  cannot  be  proved,  it  does  not  advance  the  discussion. 
2.  Immediately  after  the  contract,  the  seller  can  no  longer  deal 
with  the  subject-matter  of  it  freely  for  his  own  benefit.  His  hands 
are  tied.  If  an  accident  befalls  the  thing,  and  the  loss  is  thrown 
upon  the  seller,  he  has  incurred  a  loss  because  of  holding  the  thing 
for  the  seller's  benefit  instead  of  disposing  of  it  otherwise.  But 
it  must  be  observed  that  every  bilateral  contract,  if  the  parties 
respect  their  promises,  involves  the  consequence  that  neither  party 
is  as  free  as  he  was  before ;  and  in  a  contract  of  sale  the  loss  of 
freedom  on  the  part  of  the  buyer  is  just  as  real,  and  just  as  much 
for  the  benefit  of  the  other  party,  as  is  the  seller's  sacrifice.  True, 
the  seller's  obligation  relates  to  a  specific  thing;  but,  generally 
speaking,  the  only  result  of  a  failure  by  the  seller  to  have  the 
thing  ready  for  delivery  is  liability  in  damages  to  the  buyer,  and 
the  latter  suffers  the  same  consequence  if  he  has  not  the  price 
ready  at  the  appointed  time.      3.  Windscheid's   explanation''^   is 

may  be  mentioned.  He  says:  "Even  mediate  delivery  and  transfer  of  title 
if  the  buyer  were  not  required  to  pay  is  generally  due  to  the  wrongful  delay 
the  price,  he  would  be  injured  by  the  of  the  buyer,  and  that  to  prevent  con- 
calamity,  for  the  thing  purchased  was  troversy,  the  law  assumes  this  to  be 
of  more  value  to  him  than  the  always  the  case.  Jahrb.  f.  Dogm.  Ill, 
money;  the  seller  also  would  not  be  463-465. 

freed  from   loss,  for  the  money  was  "  "  It  is  said,  '  the  buyer  is  not  un- 

worth  more  to  him  than  the  thing.  fairly    treated,    the    commodum    also 

If  the  buyer  is  required  to  pay  the  belongs  to  him.'     This  is  only  saying 

price,   he   only   suffers   loss.     A   con-  that  the  commodum  rei  and  the  peri- 

trary   view   would   be   very   like    the  culum    rei   must    always   fall   to   the 

justice    of    St.    Crispin,    only   worse.  same  party,  but  to  which  one?  "    Hof- 

It     injures     both,     and     indemnifies  mann,  p.  33. 

neither."     Jahrb.  f.  Dogm.  IX,  §  203.  "  Lehrbuch,    §    321,    3.      A    similar 

So  able  a  writer  as  Ihering  puts  for-  theory  is  expressed  in  Austin,  Juris- 

ward  as  the  reason  of  the  rule  the  prudence   (4th  ed.),  p.  1001. 
theory  that  failure  to  make  an  im- 
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that  the  contract  of  sale  itself  is  from  its  very  nature  in  effect  an 
alienation  of  the  thing  sold.  A  contract  of  sale,  he  says,  is  an  im- 
mediate declaration  of  surrender  of  the  owner's  rights  in  a  thing 
(Entaiisserungserklaruug).  "  It  has  for  its  content  that  the  thing 
sold  is  given;  it  is  not  that  an  obligation  is  undertaken  to  give  it. 
An  obligation  on  the  part  of  the  seller  first  arises  v^hen  the  actual 
fitate  of  affairs  does  not  correspond  to  the  declaration."  It  is 
another  and  somewhat  less  carefully  analyzed  way  of  saying  the 
same  thing,  to  say  that  when  a  contract  of  sale  is  entered  into, 
an  immediate  completion  is  ordinarily  expected  and  a  delay  is 
accidental.  This  line  of  argument  in  a  sense  includes  also  the 
second  reason  suggested.  It  may  be  doubted,  however,  whether 
the  parties  to  a  contract  to  sell  at  a  future  day  look  at  the 
matter  in  this  way ;  and  it  is  not  unlikely  that  Windscheid  was  led 
to  adopt  his  view  in  order  to  furnish  an  explanation  of  the  rule 
of  the  Roman  Law  as  to  risk.  The  doctrine  that  the  risk  should 
remain  with  the  seller  until  delivery  or  transfer  of  title  is  also 
supported  by  able  civilians.'^ 

§  309.  Modern  civil  law. —  The  reasons  brought  forward  in  sup- 
port of  the  doctrine  of  the  Roman  Law  seem  generally  to  have 
been  thought  inadequate  by  European  legislators.  In  France  the 
lisk  of  loss  now  remains  with  the  seller  until  the  title  passes.^^ 
In  Germany,''*  and  Austria^^  the  risk  is  on  the  seller  until  delivery, 

"  See    Titze,    Unmoglichkeit,    255-  vaut  titre  bears  some  analogy  to  the 

264;   Oesterlen,  Mehrfaeher  Verkauf,  rule     generally     prevailing     in     this 

66.  country,  that  as  regards  an  innocent 

"  This   change   in   the   French   law  third    person    delivery    is    necessary, 

has  been  effected  by  putting  back  the  though    unnecessary    so    far    as    the 

time  of  the  transfer  of  title  to  the  buyer  and  seller  are  concerned, 
time  of  the  contract.    Code  Civil,  Art.  "  Biirgerliches    Gesetzbuch,    §    446. 

711:     "La  propriete   des  biens   s'ae-  With   delivery  of   the   property  sold, 

quiert    .         .    par   I'eflfet   des  obliga-  the    risk    of   chance    destruction   and 

tions."     Art.  1138.     "  L'obligation  de  deterioration    passes    to    the    buyer, 

livrer   la   chose    est    parfaite    par    le  From  the  time  of  delivery  the  buyer 

seul    consentement    des    parties    con-  is    entitled    to    the    benefits    and    is 

traetantes.      File    rend    le    crfiancier  liable   for   the  burdens   of  the   prop- 

proprietaire   et   met   la   chose    a    ses  erty.     See  further  Titze,  XJnmoglich- 

risques  d6s  I'instant  oil  elle  a,  dfl  6tre  keit,  2.55-264. 

livrfe,  encore  que  la  tradition  n'en  "  (Jesetzbuch,  §§  1048-1050,  1064; 
ait  point  6t6  faite."  The  French  law  Hofmann,  p.  52.  If  a  time  for  de- 
is,  therefore,  now  quite  similar  to  the  livery  is  fixed  by  the  contract,  after 
English;  and  the  rule  of  French  law  that  time  the  risk  is  transferred  to 
that   en   fait    de   meublea   possession  the  buyer. 
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■which  is  also  generally  the  moment  when  the  title  passes. ^^  Ifo 
difference  was  made  by  the  Roman  Law  or  seems  to  be  made  by 
the  modern  civil  law  on  this  subject  between  movable  and  immov- 
able property. 

"'^  The  case  may  arise,  certainly  in  it  is  held,  in  Prussia  at  least,  that 

the  case  of  real  estate,  "vvhere  deli"very  the  risk  is  upon  the  buyer.    Entschei- 

is  made  but  title  has  not  passed,  be-  dungen    des    Eechtsgerijchts,    Civilsa- 

cause  a  necessary  formality  has  not  chea.  Vol.  7,  p.  241. 
been  complied  with.     In  such  a  case 
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Sec.  23.   SALE  BY  A  PERSON  NOT  THE  0"WNER. 

—  (1.)  Subject  to  the  provisions  of  this  act,  where  goods  are  sold 
by  a  person  who  is  not  the  owner  thereof,  and  who  does  not  sell 
them  under  the  authority  or  with  the  consent  of  the  owner,  the 
buyer  acquires  no  better  title  to  the  goods  than  the  seller  had,  unlesiS 
the  owner  of  the  goods  is  by  his  conduct  precluded  from  denying  the 
seller's  authority  to  sell. 

(2.)  Nothing  in  this  act,  however,  shall  affect  — 
(a.)  The  provisions  of  any  factors'  acts,  recording  acts,  or  any 
enactment  enabling  the  apparent  owner  of  goods  to  dispose  of  them 
as  if  he  were  the  true  owner  thereof, 

(b.)  The  validity  of  any  contract  to  sell  or  sale  under  any  special 
common  law  or  statutory  power  of  sale  or  under  the  order  of  a  court 
of  competent  jurisdiction. 

This  section  follows  section.  21  of  the  English  Sale  of  Goods 
Act  with  only  slight  verbal  changes  except  that  in  2  (a)  "  recording 
acts  "  are  inserted  in  the  American  statute.  The  effect  of  sec- 
tion 21  of  the  English  Act  is  also  qualified  by  the  next  section  in 
that  act,  which  provides  that  where  goods  are  sold  in  market  overt, 
according  to  the  usage  of  the  market,  the  buyer  acquires  a  good 
title  to  the  goods,  provided  he  buys  them  in  good  faith  and  without 
notice  of  any  defect  or  want  of  title  on  the  part  of  the  seller. 
In  this  country  the  law  has  never  adopted  the  doctrines  of  market 
overt,^  and  it  was  unnecessary  to  make  any  reference  in  the  Sales 
Act  to  the  doctrine. 

§  311.  No  one  but  the  owner  can  give  title. —  It  is  a  fundamental 
doctrine  of  the  law  of  property  that  no  one  can  give  what  he  has 
not.  One  who  has  a  title,  which  in  his  hands  is  voidable  or  sub- 
ject to  a  right  of  rescission  by  another,  may  transfer  a  title  to  a 
purchaser  for  value  without  notice,  free  from  the  possibility  of 
avoidance  or  rescission,  but  one  who  has  no  title  at  all  can  transfer 
none,  and  that  a  buyer  from  him  pays  value  in  good  faith  without 
notice  makes  no  difference.^     It  is  usual  to  say  that  bills  of  ex- 

'  See  infra,  §  347.  the    honest    purchaser    under    a    de- 

' "  The   universal   and  fundamental  feetive  title  cannot  hold  against  the 

principle  of  our  law  of  personal  prop-  true   proprietor.     That   '  no   one   can 

erty  is,  that  no  man  can  be  divested  transfer  to  another  a  better  title  than 

of  his  property  without  his  own  con-  he    himself   has '    is    a    maxim,    says 

sent ;    and,    consequently,    that    even  Chancellor  Kent,   '  alike  of  the  com- 
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change  and  promissory  notes  form  an  exception  to  this  rule  in 
•that  a  thief  or  finder  of  such  an  instrument,  if  payable  to  bearer 
or  indorsed  in  blank,  can  give  a  good  title  to  a  bona  fide  pur- 
chaser for  vakie  without  notice.  Whether  the  better  explanation 
of  this  doctrine  is  that -an.  exception  is  here  to  be  noted  to  the  rule 
that  one  who  has  no  title  can  give  none,  or  whether  it  is  more 
accurate  to  say  that  mere  possession  of  negotiable  paper  payable 
to  bearer  or  indorsed  in  blank  carries  title  with  it,  as  in  the  case 
of  money,  so  that  a  thief  or  finder  may  properly  be  said  to  have 
the  legal  title  to  the  instrument,  though  of  course  his  title  can  be 
divested  by  the  true  ovmer,  need  not  here  be  considered.  It  is 
enough  to  call  attention  to  the  distinction  between  negotiable  paper 
and  ordinary  chattels.  How  far  such  documents  as  bills  of  lading 
and  warehouse  receipts  partake  of  the  nature  of  strictly  negotiable 
paper  in  this  respect  is  considered  in  another  connection.*  Certifi- 
cates of  stock  also  are  to  be  distinguished  from  ordinary  chattels, 
the  sale  of  which  is  here  under  consideration.  An  approach  to 
the  doctrines  of  negotiable  paper  is  made  in  regard  to  such  certifi- 
cates.* As  to  ordinary  chattel  property,  however,  the  general  rule 
stated  at  the  beginning  of  the  section  must  apply  in  the  absence 
of  estoppel  or  something  akin  to  estoppel. 

§  312.   Estoppel  of  the  owner. —  If  the  ovTuer  is  by  his  conduct 
precluded  from  denying  the  seller's  authority  to  sell,  the  buyer 

mon  and  the  civil  law,  and  a  sale  ex  i\  Peabody,   13  N.  Y.   121 ;   Soltau  v. 

I'i  termini  imports  nothing  more  than  Gerdau,  119  N.  Y.  380,  23  N.  E.  864, 

that  the  lona  fide  purchaser  succeed  16    Am.    St.    Rep.    843;    Velslan    v. 

to  the  rights  of  the  vendor.' "    Saltua  Lewis,    15   Or.   539,    16    Pac.    631,    3 

V.   Everett,    20    Wend.    267,    32    Am.  Am.   St.   Eep.   184;   Walker  v.   First 

Dec.  541,  by  Senator  Verplanck.     See  Nat.  Bank,  43  Or.  102,  105,  72  Pac. 

also     London     Bank     v.      Simmons,  635;  Quinn  v.  Davis,  78  Pa.  St.  15; 

[1892]     A.    O.    201,    215;     Leigh    v.  and  cases   in   the   following  sections, 

Mobile,  etc.,  K.  R.  Co.,  58  Ala.  165;  passim. 

Lightman  v.  Boyd,  132  Ala.  618,  619,  '  See  infra,  §  406  et  seq. 

32  So.  714;  Klein  v.  Seibold,  89  111.  'See  First  Bank  v.  Lanier,  11  Wall. 

540;   Puller  Co,   v.   Feinberg,  86  111.  369,  20  L.  ed.  172;  McNeil  v.  Tenth 

App.  585;  Levi  v.  Booth,  58  Md.  305,  Bank,  46  N.  Y.  325,  7  Am.  Eep.  341; 

42  Am.  Rep.  332;  McPheters  x\  Page;  Knox  v.  Eden  MusSe  Co.,  148  N.  Y. 

83  Me.  234,  22  Atl.  101,  23  Am.  St.  441,  454,  42  N.  E.  988,  31  L.  R.  A. 

Rep.  772;  Moody  v.  Blake,  117  Mass.  779,   51    Am.   St.   Rep.   700;    Central 

23,  19  Am.  Rep.  394;  Baker  v.  Taylor,  Trust  Co.  v.  West  India  Co.,  169  N.  Y. 

64  Minn.  71,  55  N.  W.  823;  Kloes  v.  314,   328,  62  N.   E.   387;   Cook,   Cor- 

Wurmser.  36  Mo.  App.  453;  Brower  porations,  §§  358,  437. 
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may  acquire  a  valid  title  although  the  seller  had  neither  title  nor 
authority  to  transfer  title.  This  is  an  application  of  the  familiar 
doctrine  of  estoppel.  In  order  to  give  rise  to  an  estoppel,  it  is 
essential  that  the  party  estopped  shall  have  made  a  representation 
or  statement  and  that  some  one  shall  have  acted  on  the  faith  of  this 
representation  in  such  a  "way  that  he  cannot  vs^ithout  damage 
withdrav?  from  the  transaction.  The  cases  in  the  lav5"  of  sales 
which  present  questions  of  estoppel  to  deny  the  validity  of  a  trans- 
fer of  title  may  be  summarized  under  two  headings:  Apparent 
ownership,  and  apparent  authority.  In  both  classes  of  cases  the 
possession  of  the  goods  by  the  seller  with  the  permission  of  the 
owner  is  generally  an  important  element.  In  the  former  class  of 
cases  the  owner  of  goods  has  intrusted  possession  to  another  under 
such  circumstances  that  the  possession  amounts  to  a  representa- 
tion that  the  possessor  is  the  owner  of  the  goods;  in  the  latter 
class  of  cases  under  such  circumstances  that  the  doctrines  of  the 
apparent  authority  of  an  agent  are  applicable ;  and  Factors'  Acts 
have  in  some  jurisdictions  extended  to  the  common-law  doctrines 
of  agency.''  This  division  into  classes  is  not  so  absolute  as  it  might 
appear  at  first  sight,  for  often  the  circumstances  apparent  to  the 
buyer  are  equally  explicable  on  the  assumption  that  the  seller  has 
title  or  that  he  has  authority  to  sell  for  another.  In  other  words 
the  possessor  appears  to  have  a  right  to  sell,  however  that  right 
may  be  derived.  In  one  respect  the  cases  under  consideration 
differ  from  ordinary  cases  of  estoppel.  If  the  owner  of  goods 
intrusts  possession  to  a  third  person,  this  possession  is  equally 
deceptive  to  a  subsequent  innocent  buyer,  whatever  may  have  been 
the  terms  on  which  the  possessor  was  intrusted  with  the  goods. 
Yet  the  innocent  buyer  is  protected,  as  will  be  seen  in  the  follow- 
ing sections,  if  the  intrusting  was  for  certain  purposes,  but  is  not 
protected  if  the  intrusting  was  for  other  purposes.  The  law  takes 
into  account  not  simply  the  deception  of  the  subsequent  buyer 
by  the  appearance  of  title  in  the  possessor  of  the  goods,  bu.t  also 
whether  this  appearance  of  titlfi  was  created  by  the  orisinal 
owner  for  a  purpose  so  essential  and  proper  that  the  original 
title  must  be  protected  irrespective  of  the  injury  to  the  subse- 

"  See  for  the  general  doctrine,  Bige-       seq.;    Ewart,     Estoppel,     p.     238    et 
low,   Eatoppel    (5th   ed.),   p.    556    et      seq. 
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quent  buyer.  So  generally,  in  the  law  of  agency,  a  principal  may 
be  bound  under  the  doctrines  of  apparent  authority  in  one  case 
and  not  bound  in  another,  though  so  far  as  the  person  who  deals 
with  the  agent  is  concerned,  the  situation  in  the  two  cases  seems 
identical.  But  though  deception  by  means  of  apparent  owner- 
ship or  apparent  authority  of  an  agent  is  not  reducible  in  everj 
case  to  strict  estoppel,"  the  broad  general  principle  covering  the 
cases  is  that  of  estoppel,  a  deceptive  situation  created  by  the  true 
owner  and  relied  upon  by  the  subsequent  purchaser. 

§  313.  Transfer  of  possession  does  not  in  itself  create  an  estoppel. 
— Although  intrusting  possession  to  another  may  lead  an  inno- 
cent third  person  to  believe  the  possessor  is  the  owner,  no  court 
has  ever  gone  so  far  as  to  hold  that  the  mere  intrusting  with  pos- 
session would  preclude  the  owner  from  asserting  his  title.  It  is 
an  entirely  proper  thing  for  the  owner  of  property  to  intrust 
another  with  it  either  for  the  advantage  of  the  owner  or  of  the 
possessor,  and  the  law  has  never  attempted  to  debar  the  owner 
from  so  doing.  He  may  intrust  his  goods  to  another  to  be  re- 
paired  or   he  may  lend  them  to    another   for   the  latter's   use.^ 

° "  Simply  intrusting  the  possession  6;  Ball  Co.  v.  Lane,  135  Mich.  275, 
of  a  chattel  to  another  as  depositary,  97  N.  W.  727 ;  Ullman  v.  Biddle,  53 
pledgee,  or  other  bailee,  or  even  under  W.  Va.  415,  44  S.  E.  280.  In  Oyler 
a  conditional  executory  contract  of  v.  Eenfro,  86  ilo.  App.  321,  it  was 
sale,  is  clearly  insufficient  to  preclude  held  that  where  the  owner  of  a  team 
the  real  owner  from  reclaiming  his  lent  it  for  the  crop  season  to  another, 
property,  in  case  of  an  unauthorized  a  saJe  of  the  team  by  the  latter  con- 
disposition  of  it  by  the  person  so  in-  veyed  no  title  to  a  purchaser  for  value 
trusted.  '  The  mere  possession  of  without  notice.  It  is  to  be  observed, 
chattels,  by  whatever  means  acquired,  hov/ever,  that  Mo.  Rev.  St.  (1899), 
if  there  be  no  other  evidence  of  prop-  §  3401,  would  protect  the  purchaser 
erty  or  authority  to  sell  from  the  in  such  a  case  had  the  loan  of  the 
true  owner,  will  not  enable  the  pos-  property  been  for  a  gi-eater  time 
sessor  to  give  a  good  title.'  "  McNeil  than  five  years.  So  in  Meggy  v.  Im- 
V.  Tenth  Bank,  46  N.  Y.  325,  by  perial  Discount  Co.,  3  Q.  B.  D.  711, 
Rapallo,  J.  See  also  Brewster  v.  the  plaintiff  had  allowed  his  furniture 
Sime,  42  Cal.  139;  Shafer  v.  Lacy,  to  remain  some  years  in  the  house  of 
121  Cal.  574,  579,  54  Pac.  72;  Eomeo  a  friend  who  was  insolvent,  and  who 
V.  MartuGoi,  72  Conn.  504,  45  Atl.  finally  mortgaged  the  furniture  to  the 
1,  99,  47  L.  E.  A.  601,  77  Am.  St.  defendant.  It  was  held  that  the 
Eep.  327;  Charles  Moe  Co.  v.  J.  H.  plaintiff  was  not  estopped  to  assert 
Logue  Co.,  108  111.  App.  128 ;  Nichols  Ms  title. 
V.  Monjeau,  132  Mich.  582,  94  N.  W. 
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§  314.  Possession  intrusted  to  one  who  habitually  sells  such  goods. 
—  In  the  leading  case  of  Pickering  v.  Busk/  Lord  EUenborough 
said :  "  If  the  principal  send  his  commodity  to  a  place,  where  it  is 
the  ordinary  business  of  the  person  to  whom  it  is  confided  to  sell, 
it  must  be  intended  that  the  commodity  was  sent  thither  for  the 
purpose  of  sale.  If  the  owner  of  a  horse  send  it  to  a  repository 
of  sale,  can  it  be  implied  that  he  sent  it  thither  for  any  other  pur- 
pose than  that  of  sale?  Or  if  one  send  goods  to  an  auction- 
room,  can  it  be  supposed  that  he  sent  them  thither  merely  for 
safe  custody?  "Where  the  commodity  is  sent  in  such  a  way  and 
to  such  a  place  as  to  exhibit  an  apparent  purpose  of  sale,  the 
principal  will  be  bound,  and  the  purchaser  safe."  Doubtless  in 
the  case  here  supposed  the  owner's  action  in  sending  his  goods  to  a 
salesroom  is  some  evidence  of  authority  to  make  a  sale,  but  Lord 
EUenborough  seems  to  have  supposed  that  a  sale  by  the  person 
intrusted  would  transfer  a  title  to  a  purchaser  even  though  the 
original  owner  intrusted  the  goods  to  the  possessor  for  some 
purpose  other  than  sale,  which  clearly  appeared  from  the  evidence. 
So  far  as  Lord  Ellenborough's  remarks  contain  this  implication, 
they  go  beyond  the  law  both  before  and  since  the  decision  of  the 
case  in  which  the  remarks  were  made.*  It  is  enough  to  put  the 
typical  case  of  sending  a  watch  for  repair  to  a  jeweler  who 
habitually  sells  watches,  to  make  it  clear  that  such  an  intrusting 

'  15  East,  38.  sold  to  any  person  nor  at  any  price- 
'  In  \^'ilkinson  r.  King,  2  Campb.  without  the  plaintiflf's  authority  and 
335,  decided  three  years  before  Picker-  that  the  check  received  in  payment 
ing  r.  Busk,  Lord  EUenborough,  him-  should  be  handed  to  the  plaintiff  in- 
self,  held  that  a  wharfinger  who  was  tact.  The  agent  sold  the  table  top 
accustomed  to  sell  lead  from  his  to  the  defendant  for  £200,  paid  by 
wharf  could  not  give  a  valid  title  to  satisfying  a  judgment  creditor  of  the 
the  defendants  to  lead  intrusted  to  him  agent,  by  giving  the  creditor  a  dia- 
at  his  wharf  by  the  plaintiflf  without  mond  wortli  £120  and  £50  in  cash, 
authority  to  sell.  In  Biggs  r.  Evans,  and  paying  the  £30  in  cash  to  the 
ri894]  1  Q.  B.  88,  the  plaintiff  was  agent.  The  plaintiflf  was  held  by 
the  owner  of  an  opal  matrix  table-  Wills,  J.,  entitled  to  recover  the  table 
top  which  he  intrusted  to  an  agent  top  from  the  defendant :  "  In  one 
who  was  a  dealer  in  jewels  and  gems,  sense  every  person  who  intrusts  an 
and  as  a  known  part  of  his  business  article  to  any  person  who  deals  in 
sold  jewels  and  gems  for  other  people.  second-hand  articles  of  that  descrip- 
The  table  top  was  intrusted  to  the  tion  enables  him,  if  so  disposed,  to 
agent  on  the  terms  it  should  not  be  commit  a  fraud  by  selling  it  as  his 
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■will  not  without  more,  prevent  the  owner  from  asserting  his  title 
against  a  purchaser.* 

§  315.  Possession  intrusted  to  one  who  has  authority  to  obtain 
offers. —  It  is  a  step  beyond  the  situation  considered  in  the  preced- 
ing section  if  the  owner  has  not  only  intrusted  possession  to  one 
who  is  in  the  habit  of  selling  such  goods,  but  has  given  him  author- 
ity to  exhibit  the  goods  to  possible  purchasers  and  obtain  offers  from 
them.     Even  in  this  case  an  innocent  purchaser  is  not  protected." 


own.  A  man  who  lends  a.  book  to  a 
second-hand  bookseller  puts  it  into 
his  power,  in  the  same  sense,  to  sell 
it  as  his  own.  A  man  who  intrusts 
goods  for  safe  custody  to  a  whar- 
finger, who  also  deals  in  his  own 
goods,  or  in  other  people's  goods  in- 
trusted to  him  for  sale,  in  such  a 
sense  enables  him  to  commit  a  fraud 
by  selling  them  to  a.  customer.  But 
such  a  transaction  clearly  could  not 
give  a  title  to  a  purchaser  as  against 
the  cwner."  So  in  Levi  v.  Booth,  58 
Md.  305,  42  Am.  Rep.  332,  where  the 
plaintiff  intrusted  a  diamond  ring  to 
an  itinerant  dealer  in  jewelry  in  order 
to  have  the  stone  matched,  or  if  the 
dealer  was  unable  to  match  the  stone 
to  obtain  an  offer  for  it,  and  the 
dealer  wrongfully  sold  the  ring  to 
the  defendant,  the  plaintiff  was  held 
entitled  to  recover.  See  also  Oilman 
Linseed  Oil  Co.  i'.  Norton,  89  Iowa, 
434,  56  N.  W.  663,  48  Am.  St.  Rep. 
400;  Quinn  v.  Davis,  78  Pa.  St.  15. 

'  It  is  true  that  Bramwell,  J.,  said, 
in  Meggy  v.  Imperial  Discount  Co.,  3 
Q.  B.  D.  711:  "If  a  wine  merchant 
be  left  in  possession  of  wine,  the  fair 
inference  is  that  it  is  his  own,  and  a 
person  may  be  justified  in  advancing 
money  upon  the  security  of  it;  here 
the  goods  being  household  furniture 
no  inference  would  be  drawn  that  the 
insolvent  had  them  in  his  possession 
for  the  purpose  of  selling  them." 
This  remark,  however,  was  but  a 
dictunh  and  the  same  comment  must 


be  made  upon  it  as  is  made  above 
upon  Lord  Ellenborough's  remarks  in 
Pickering  v.  Busk. 

"Levi  V.  Booth,  58  Md.  305,  42 
Am.  Rep.  332,  stated  supra  in 
note  8.  The  case  of  Smith  v. 
Clews,  105  N.  Y.  283,  11  N.  E.  632, 
59  Am.  Rep.  502,  and  114  N.  Y.  190, 
21  N.  E.  160,  11  Am.  St.  Rep.  627,  is 
very  instructive  on  the  point.  The 
plaintiffs  who  were  diamond  mer- 
chants delivered  to  one  Miers,  a  dia- 
mond broker,  a  pair  of  diamond  ear- 
knobs,  taking  from  him  the  following 
receipt :  "  Received  from  Alfred  H. 
Smith  &  Co.  *  *  *  a  pair  of  single 
stone  diamond  ear-knobs  *  *  *  on  ap- 
proval to  show  to  my  customer,  said 
knobs  to  be  returned  to  said  A.  H. 
Smith  &  Co.  on  demand."  Miers  sold 
the  diamonds  to  the  defendant  and  the 
plaintiffs  brought  action  to  recover 
their  possession.  At  the  first  trial 
of  the  case  the  plaintiffs  obtained 
judgment  which  was  reversed  in  the 
Court  of  Appeals  on  the  ground  that 
the  plaintiffs  had  actually  or  ap- 
parently authorized  the  sale.  At 
the  second  trial  evidence  was 
offered  by  the  plaintiffs  that  the 
words  "  on  approval "  in  the  re- 
ceipt had  a  recognized  meaning  in 
the  diamond  trade  well  known  to 
Miers;  that  these  words  were  under- 
stood not  to  confer  »  power  of  sale 
but  authority  merely  to  show  dia- 
monds to  a  customer  and  report  to 
the    owner.      This    evidence   was    ex- 
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§  31C.  Possession  iiitms.ted  of  indicia  of  title. —  Sometimes  the 
owner  of  goods  not  only  intrusts  tlie  possession  of  the  goods  to 
another,  but  either  mates  or  aJlows  to  be  made  written  or  oral 


eluded  and  the  complaint  dismissed. 
The  Court  of  Appeals  held  this  was 
error,  aayijig:  "The  rightful  owner 
may  be  estopped  by  his  own  acts 
from  asserting  his  title.  If  he  has 
invested  another  with  the  usual  evi- 
dence of  title,  or  an  apparent  au- 
thority to  dispose  of  it,  he  will  not 
be  allowed  to  make  claim  against 
an  innocent  purchaser  dealing  on  the 
faith  of  «uch  apparent  ownership. 
McXeil  V.  Tenth  Nat.  Bank,  46  N.  Y. 
325,  7  Am.  Eep.  341.  But  mere  pos- 
session has  never  been  held  to  confer 
a  power  to  sell,  and  an  unauthorized 
■sale,  although  for  a  valuable  con- 
sideration, and  to  one  having  no 
notice  that  another  is  a  true  o«Tier, 
vests  no  higher  title  in  the  vendee 
tlian  was  possessed  by  his  vendor. 
Covin  V.  Hill,  4  Denio,  323.  Clews' 
title  to  the  diamonds,  therefore,  de- 
pended wholly  on  Miers'  authority  to 
sell,  and  he  was  bound  by  such  limita- 
tion as  the  owner  had  placed  upon 
Miers'  possession,  and  unless  author- 
ity to  sell  existed.  Clews,  although 
acting  in  entire  good  faith,  obtained 
no  title  to  the  stones.  It  was,  there- 
fore, of  no  consequence  whether  or 
not  Clews  knew  of  the  custom  of  the 
trade.  The  inquiry  was,  Did  Miers 
know  of  it,  and  had  he  contracted 
with  reference  to  it?  The  offer  was 
to  show  that  the  term  '  on  approval ' 
had  a  well-understood  meaning  in 
the  diamond  trade,  and  as  Miers  was 
a  dealer  and  broker  in  diamonds,  if 
it  had  appeared  that  the  term  had  a 
-well-understood  meaning  in  the  dia- 
mond business,  he  might  fairly  be 
presumed  to  have  been  acquainted 
with  the  meaning  of  the  expression, 
and  to  have  contracted  in  reference 
to  such  meaning.    But  the  offer  went 


further  and  proposed  to  show  actual 
knowledge  in  Miers  of  tlie  meaning 
of  this  term ;  and  if  sucli  had  been 
the  fact,  it  \^ould  not  have  lain  with 
him  to  have  denied  the  well-under- 
stood meaning  of  an  expression  used 
by  himself  in  the  agreement  by  which 
he  acquired  possession  of  the  prop- 
erty, nor  could  he  escape  the  effect  of 
the  application  of  such  meaning  to 
the  subject-matter  of  the  contract. 
This  evidence  was,  therefore,  admis- 
sible, and  the  exclusion  error,  for 
which  there  must  be  a  new  trial,  un- 
less the  contract  between  the  parties 
•expressed  the  power  to  sell  in  lan- 
guage so  well  understood  that  there 
is  no  ambiguity,  and  no  room,  under 
tlie  rules  of  law,  for  parol  testimony, 
to  aid  in  its  interpretation.  On  the 
former  appeal  of  this  case  the  court 
construed  the  contract,  in  the  light 
of  the  evidence  then  before  it,  to  con- 
fer on  Miers  a  power  of  sale,  and  if 
the  same  evidence  was  now  before  us 
we  should  feel  constrained  to  follow 
that  decision.  It  then  appeared  that 
plaintiffs,  prior  to  the  transaction  in 
question,  knew  fliers  to  be  a  dealer 
in  diamonds,  and  that  the  stones 
which  on  two  former  occasions  he  had 
sold  to  Clews  had  been  obtained  from 
plaintiffs,  through  Plumb,  who  was 
their  agent.  The  court  emphasized 
these  facts,  saying:  '  The  plaintiffs 
were  dealers  in  diamonds,  and  they 
knew  Miers,  and  that  he  was  engaged 
in  the  business  of  a  diamond  dealer. 
They  had,  on  two  former  occasions, 
intiiisted,  through  tlieir  agent,  dia- 
monds to  Miers,  who  had  sold  them 
and  accounted  for  the  proceeds  of  the 
sale  without  any  fault  being  found, 
so  far  as  appears,  on  account  of  any 
lack  of  authority  to  sell.    Now,  upon 
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statements  inconsistent  with  any  other  supposition  than  that  the 
possessor  is  the  owner.  Cases  illustrating  this  are  very  various 
in  their  facts  and  as  illustrations  some  of  the  leading  cases  may  be 


these  facts,  what  other  meaning  can 
be  attached  ta  that  receipt  than  that 
iliers  had  power  to  take  these  dia- 
monds and  show  them  to  the  cus- 
tomer, and,  if  approved  of  by  tlie 
customer,  sell  them  to  him?  It  can 
mean  nothing  else  than  an  authority 
to  sell  the  stones  to  the  customer  if 
they  met  his  approval.'  These  facts 
do  not  appear  in  the  case  presented 
to  us.  On  the  contrary,  it  appears 
that  Miers  was  personally  unknown 
to  plaintiffs  until  introduced  by 
Plumb  on  April  11,  and  there  is 
not  the  slightest  evidence  to  justify 
the  inference  that  the  other  stonea 
sold  ta  Clews  had  been  obtained  from 
plaintiffs  or  from  Plumb.  We  have, 
therefore,  no  other  dealings  between 
the  parties  to  aid  us  in  interpreting 
the  contract,  and  are  coniined  to  the 
single  transaction  out  of  which  this 
action  has  grown.  Upon  the  face  of 
the  contract  it  does  not-  import  an 
authority  to  sell.  If  the  words  '  on 
approval '  are  stricken  from  the 
paper,  it  would  appear  to  be  a  com- 
plete agreement,  of  plain  meaning,  in 
which  the  authority  given  is  '  to 
show '  the  diamonds,  and  the  obliga- 
tion is  absolute  '  to  return  on  de- 
mand.' Such  expressions  are  wholly 
inconsistent  with  an  authority  '  to 
sell,'  and  its  meaning  could  not  be 
plainer  if  the  parties  had  inserted 
after  the  words  '  to  show '  the  words 
'  but  not  to  sell.'  The  words  '  on  ap- 
proval,' aS'  ordinarily  interpreted,  are 
neither  inconsistent  with  an  author- 
ity '  to  show  '  or  an  obligation  '  to  re- 
turn on  demand.'  We  must,  however, 
presume  that  the  parties  intended 
some  meaning  by  their  use,  and,  as 
the  meaning  does  not  appear  from  the 
■context,  we  have  a  case  where  parol 
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evidence  is  admissible  to  enlighten 
the  court,  and  to  show  the  intent  of 
the  parties  to  the  contract."  The  same 
point  was  involved  in  Biggs  v. 
Evans,  [1894]  1  Q.  B.  88,  stated 
supra  in  note  8.  In  that  case 
Wills,  J.,  said,  at  pages  90  and  91 : 
"  The  true  test  is,  I  take  it,  whether 
the  authority  given  in  fact  is  of  such 
a  nature  as  to  cover  a  right  to  deal 
vrfth  the  article  at  all.  If  it  does, 
and  the  dealing  effected  is  of  the 
same  nature  as  the  dealing  contem- 
plated by  the  authority,  and  the  agent 
carries  on  a  business  in  which  he 
ordinarily  effects  for  other  people 
such  dispositions  as  he  does  effect, 
what  he  has  done  is  within  the  gen- 
eral authority  conferred,  and  any 
limitations  imposed  as  to  the  terms 
on  which,  or  manner  in  which,  he  is 
to  sell  are  matters  which  may  give  a 
right  of  action  by  the  principal,  but 
cannot  affect  the  person  who  con- 
tracts with  the  agent.  It  is  within 
the  scope  of  the  authority  that  the 
agent  should  sell  the  goods  on  some 
terms,  and  it  is  not  usual  in  the 
trade  to  inquire  into  the  limits  or 
conditions  of  an  authority  of  that 
kind ;  and,  therefore,  the  principal  is 
supposed,  as  respects  other  people,  to 
have  clothed  the  agent  with  the  usual 
authority.  The  foundation,  however, 
of  the  whole  thing  is  that  the  agent 
should  be  authorized  to  enter  into 
some  such  transaction.  If  the  prin- 
cipal has  intrusted  the  goods  to  the 
agent  for  some  other  purpose,  the 
agent  is  acting  outside  his  authority 
in  selling  at  all ;  and  then  the  prin- 
cipal, whose  goods  have  been  disposed 
of  without  any  authority  at  all  to 
do' so,  is  entitled  to  recover  them  in 
spite  of  the  disposition."     With  this 
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briefly  stated.  "Where  a  hemp  merchant  allowed  a  broker  who  had 
purchased  hemp  for  him  to  transfer  the  hemp  on  the  books  of 
the  warehouse,  where  it  was  stored,  to  the  broker's  name,  it  was 
held  that  a  purchaser  from  the  broker  obtained  valid  title. ^^ 
Where  the  owner  of  goods  was  induced  by  various  representations 
to  direct  the  warehousemen,  where  goods  were  stored,  to  transfer 
them  to  the  order  of  the  fraudulent  person,  a  purchaser  from  the 
latter  was  held  entitled  to  recover  from  the  warehouseman  who, 
at  the  request  of  the  seller,  refused  to  deliver  the  goods.  ■'"  Where 
owners  of  goods  gave  a  dock  company  authority  to  accept  all 
transfer  orders  signed  by  a  specified  clerk,  who  thereiipon  trans- 
ferred goods  to  himself  under  a  fictitious  name,  and  then  under 
that  name  sold  them  to  the  defendants  and  gave  deli\'ery  orders 
signed  in  his  fictitious  name,  it  was  held  the  original  owner  could 
recover  from  the  defendants.''^  Where  the  plaintiff  ordered  a 
steamboat  built  under  the  supervision  of  an  agent  and  gave  the 
agent  directions  to  hold  himself  out  as  owner,  and  to  have  the 
vessel  enrolled  in  the  agent's  name,  a  purchaser  from  the  agent  was 


case  should  be  compared  Eisenberg  r. 
Nichols,  22  Wash.  70.  The  case  was 
very  similar  In  its  facts  to  the  pre- 
ceding, but  the  decision  was  opposite 
because  of  the  statute  making  void 
as  to  innocent  third  persons  unre- 
corded conditional  sales.  Jewelry  was 
sent  on  demand  by  the  plaintiff  to 
one  Rogers,  and  evidence  was  offered 
that  the  meaning  of  this  was  that  a 
selection  could  be  made  from  the 
goods  and  that  all  could  be  kept  or  a 
portion,  or  none.  If  any  were  selected 
and  kept  it  was  essential,  according 
to  the  plaintiff's  evidence,  for  the 
jeweler  either  to  pay  cash  or  come 
to  some  agreement  as  to  terms  of 
credit.  Without  doing  either  of  these 
things  Rogers  sold  some  articles  of 
the  jewelry  to  the  defendant.  The 
Washington  statute  provided  that 
"  all  conditional  sales  of  personal 
property  or  leases  thereof  containing 
a  conditional  right  to  purchase  wh^re 
the  property  is  placed  in  the  posses- 


sion of  the  vendee "  must  be  re- 
corded in  order  to  be  valid  again.«t 
innocent  third  persons.  Under  this 
statute  it  was  held  that  the  pur- 
chaser was  protected.  The  decision 
was  followed  in  Kossuth  !Marx  Jew- 
elry Co.  r.  Nichols,  22  Wash.  694.  60 
Pac.  1135.  Compare  Rumpf  i.  Barto, 
10  Wash.  382,  38  Pac.  1129. 

"Pickering  v.  Busk,  15  East,  38. 

"Henderson  t\  Williams,  [1895]  1 
Q.  B.  521  (C.  A.).  It  is  to  be  noticed 
in  this  case  that  the  plaintiff  before 
paying  for  the  goods  inquired  of  the 
defendant  if  he  held  the  goods  for 
Fletcher  (the  fraudulent  seller)  and 
would  hold  the  goods  for  the  plaintiff, 
and  the  defendant  replied  that  he 
would  do  so.  Compare  with  this  case 
Anderson  r.  Bead,  106  N.  Y.  333,  13 
X.  E.  292;  Hollins  t:  Hubbard,  165 
X  Y.  5.34.  59  N.  E.  317. 

"  Farquharson  Bros.  v.  Kinsr, 
[1902]  A.  C.  325.  Compare  Collins 
V.  Ralli,  20  Hun,  246,  85  N.  Y.  637. 
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protected."  Where  a  purchaser  of  goods  allowed  a  bill  of  sale 
for  the  goods  to  be  made  out  in  the  name  of  his  agent,  who  was 
also  intrusted  with  the  possession  of  the  goods,  the  principal  was 
held  estopped  to  claim  the  goods  against  a  purchaser  from  the 
agent.-*^  Where  the  owner  of  a  wagon  allowed  one  of  his  em- 
ployees to  have  his  name  painted  on  it  for  the  purpose  of  induc- 
ing the  public  to  believe  the  property  belonged  to  the  latter,  an 
innocent  purchaser  was  protected.-"'  It  should  be  noticed  that  it 
is  not  simply  the  indicia  of  title  in  these  cases  which  is  important, 
but  possession  coupled  with  the  indicia  of  title.  Where  the 
apparent  vendee  under  a  bill  of  sale  of  a  piano  sold  the  piano 
to  the  plaintiff,  the  defendant,  the  vendor  under  the  bill  of  sale, 
was  allowed  to  show  that  the  bill  of  sale  was  in  fact  a  mortgage 
to  secure  a  usurious  loan  and  that  possession  of  the  piano  had 
been  continuously  held  by  the  defendant.^^ 

§  317.  Possession  intrusted  to  agent  with  power  of  sale. —  It  is 
going  a  step  beyond  the  cases  hitherto  considered,  if  the  person 
to  whom  possession  of  the  goods  is  intrusted  is  authorized  to 
make  a  sale  of  them  to  some  person  or  upon  some  terms,  though 
not  to  the  person  or  upon  the  terms  on  which  the  sale  was  in  fact 
made.  In  such  cases  the  decision  must  depend  somewhat  upon 
circumstances  apparently  indicating  ownership  or  authority  and 
upon  the  strictness  or  liberality  with  which  the  court  deciding 
the  question  treats  the  law  of  ostensible  authority  of  an  agent. 
The  usage  of  trade  in  regard  to  sales  of  goods  of  the  kind  in 
question  is  also  a  circumstance  of  importance.  Where  the  pos- 
session of  goods  is  intrusted  to  an  agent  with  authority  to  sell 
to  a  particular  person,  an  attempted  sale  by  the  agent  to  another 
person  would  probably  pass  no  title.^*  If  the  person  to  whom  the 
goods  are  intrusted  is  a  factor  or  general  commission  agent  a  sale 

"  Calais  Steamboat  Co.  v.  Van  "  See  Collateral  Loan  Co.  r.  Sal- 
Pelt's  Admr.,  2  Black,  372,  17  L.  ed.  linger,  195  Mass.  135,  80  N.  E.  811. 
282.  In   this    case   the   agent   pawned   the 

"Nixon    V.    Brown,    57    N.    H.    34.  goods,    and   the   pawnbroker,   it   was 

See  also  Goldstone  v.  Merchants'  Ice  held,  acquired  no  lien.   Had  the  goods 

Co.,  123  Cal.  625,  56  Pac.  776.  been  sold  to  the  pawnbroker,  it  may 

"  O'Connor    i'.    Clark,    170  Pa.    St.  be    guessed    the    court    would    have 

318,  32  Atl.  1029,  29  L.  P.  A.  607.  reached  the  same  decision. 

"  Armstrong  v.  Freimuth,  78  Minn. 
94,  80  N.  W.  862. 
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upon  credit  will  bind  the  principal  although  such  a  sale  may  not, 
in  fact,  have  been  authorized.^^  But  a  factor  cannot  bind  the 
principal  by  a  disposition  of  his  property  out  of  the  ordinary 
course  of  business.^"  Therefore,  in  a  trade  where  the  usage  is 
to  sen  for  ready  money  only,  a  sale  upon  credit  would  not  be 


"  Scott  V.  Surman,  Willes,  400,  407  ; 
De  Lazardi  v.  Hewitt,  7  B.  Jlon.  097 ; 
Greely  v.  Bartlett,  1  Greenl.  172,  179, 
10  Am.  Dec.  54;  Pinkham  v.  Crocker, 
77' Me.  563,  1  Atl,  827;  Goodenow  v. 
Tyler,  7  Mass.  .36,  5  Am.  Dec.  22; 
Roosevelt  i\  Doherty,  129  ^Mass.  301, 
303,  37  Am.  Rep.  356;  Van  Alea  v. 
Vanderpool,  6  Johns.  69,  5  Am.  Dec. 
192;  Geyer  D.  Decker,  1  Yeatea,  486. 
Dias  i:  Chickering,  64  JId.  348,  1 
Atl.  709,  54  Am.  Rep.  770,  presents 
tlie  case  of  a  sale  for  cash  but  under 
circumstances  which  were  not  contem- 
plated by  the  owner.  A  piano  was 
consigned  by  the  plaintifiEs  (the 
owners)  to  Buckland  &  Ebeling,  with 
instructions  to  sell  it  for  cash.  With 
the  consent  of  Ebeling  the  piano  was 
moved  to  Buckland'a  house  and  used 
there  for  nine  or  ten  months.  It  was 
then  sold  by  Buckland,  as  belonging 
either  to  himself  or  his  wife,  to  Dias 
who  paid  ca.sh  to  Buckland  in  good 
faith.  It  was  held  that  Diaa  obtained 
good  title.  The  court  said:  "As- 
suming that  Buckland  had  not  pur- 
chased the  piano  himself  in  fact,  or 
that  having  undertaken  to  buy  it,  hia 
character  as  agent  rendered  such  a. 
purchnse  voidable  in  law;  he  was, 
nevertheless,  as  one  of  the  firm  of 
Buckland  &  Eliding,  put  in  posses- 
sion of  the  piano  and  specifically 
clothed  with  tlie  power  to  sell  it  for 
cash  to  any  outside  party.  Such  a 
sale  he  actually  did  make ;  he  sold 
the  piano  for  cash  and  received  the 
money;  and  assuming  the  ownership 
of  the  property  not  to  be  in  him,  he 
should  have  transmitted  the  proceeds 
to  the  Chickerings  to  whom  it  was 
due,  and  who  are  legally  entitled  to 


recover  it  from  him.  But  so  far  as 
the  purchaser  is  concerned,  his  obliga- 
tion ended  -with  his  payment.  The 
private  instructions  from  the  prin- 
cipal to  their  agent,  he  is  not  a  party 
to  nor  bound  by.  Buckland  being 
clothed,  not  only  with  possession  of 
the  piano  but  the  right  to  sell  it  also, 
and,  moreover,  having  been  allowed  to 
treat  it  as  his  own  property,  and  so 
use  it  in  hig  private  family,  without 
objection  or  interference  by  the 
Chickerings  for  nine  or  ten  months, 
we  think,  under  the  common  law, 
without  pausing  to  consider  the 
factor's  act,  the  Chickerings  are  now 
estopped  from  making  any  demand 
upon  Dias,  and  that  the  latter  took 
a  good  title  to  the  piano."  Alvey, 
C.  .J.,  delivered  a  dissenting  opinion. 
He  said :  "  Here  the  piano  was  not 
sold  in  the  usual  course  of  the  busi- 
ness by  the  firm  to  whom  it  was  in- 
trusted, and  to  whom  authority  of 
sale  was  delegated ;  nor  was  it  sold 
by  that  firm  at  all,  according  to  the 
testimony  on  the  part  of  the  plain- 
tiffs. The  sale  to  the  defendant  waa 
not  made  by  Buckland  in  hia  repre- 
sentative character  aa  a  member  by 
the  firm  of  Buckland,  Ebeling  &  Co., 
but  in  his  own  name  and  right,  or 
that  of  his  wife,  as  owner  of  the 
piano.  In  such  state  of  case,  if  it 
should  be  so  found  by  the  jury, 
clearly  the  plaintiffs  have  not  been 
divested  of  their  property,  and  they 
may  maintain  an  action  therefor." 

'°  Commercial  Nat.  Bank  r.  Heil- 
bronner,  108  N.  Y.  439,  444,  quoted 
with  approval  in  Romeo  v.  Martucci, 
72  Conn.  504,  512,  45  Atl.  1,  99,  47 
L.  R.  A.  601. 
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bmding.^^  As  barter  is  not  a  usual  method  of  disposing  of  goods 
intrusted  to  a  factor  such  a  transaction  does  not  bind  the  prin- 
cipal,^^ and  even  a  sale  in  a  different  place  from  that  authorized 
has  been  said  to  give  no  valid  title.^^  Proibably  the>  same  may 
be  said  in  regard  to  a  transfer  for  an  antecedent  debt.^*     And 


"Anonymous,  12  Mod.  514;  Warner 
i;.  Martin,  11  How.  209,  224,  13  L.  ed. 
667. 

"Giierreiro  r.  Peile,  3  B.  &  Aid. 
616;  Warner  v.  Martin,  11  How.  209, 
226,  13  L.  ed.  667;  Potter  v.  Denni- 
son,  5  Gilm.  590;  Benny  r.  Rhodes, 
18  Mo.  147;  Benny  v.  Pegram,  18 
Mo.  191,  59  Am.  Dec.  298;  Holton  v. 
Smith,  7  X.  H.  446. 

^Wootters  v.  Kaufman,  73  Tex. 
395,  399;  Homeo  v.  Martucci,  72 
Conn.  504,  512,  45  Atl.  1,  99,  47 
L.  K.  A.  601,  77  Am.  St.  Rep.  327, 
citing  Catlin  v.  Bell,  4  Camp.  183; 
Marr  v.  Barrett,  41  Me.  403.  These 
eases,  however,  merely  decide  that  the 
agent  is  liable  to  his  principal  —  a 
very  different  proposition  from  that 
stated  in  the  text. 

^  In  Warner  v.  Martin,  11  How. 
209,  225,  13  L.  ed.  667,  Mr.  Justice 
Wayne  said:  "Again,  it  has  been 
supposed  that  the  right  of  a  factor  to 
sell  the  merchandise  of  his  principal 
to  his  own  creditor,  in  payment  of  an 
antecedent  debt,  finds  its  sanction  in 
the  fact  of  the  creditor's  belief  that 
his  debtor  is  the  owner  of  the  mer- 
chandise, and  his  ignorance  that  it 
belongs  to  another;  and  if  in  the  last 
he  hag  been  deceived,  that  the  person 
by  whom  the  delinquent  factor  has 
been  trusted  shall  be  the  loser.  The 
principle  does  not  cover  the  case. 
When  a  contract  is  proposed  between 
factors,  or  between  a  factor  and  any 
other  creditor,  to  pass  property  for 
an  antecedent  debt,  it  is  not  a  sale 
in  the  legal  sense  of  that  word  or  in 
any  sense  in  which  it  is  used  in  refer- 
ence to  the  commission  which  a  factor 
has  to  sell.     See  Williamson  v.  Berry, 


8  How.  495,  12  L.  ed.  1170.  It  is 
not  according  to  the  usage  of  trade. 
It  is  a  naked  transfer  of  property  in 
payment  of  a  debt.  Money,  it  is 
true,  is  the  consideration  of  such  a 
transfer,  but  no  money  passes  between 
the  contracting  parties.  The  creditor 
pays  none,  and  when  the  debtor  has 
given  to  him  the  property  of  another 
in  release  of  his  obligation,  their  re- 
lation has  only  been  changed  by  his 
violation  of  an  agency  which  society 
in  its  business  relations  cannot  do 
without,  which  every  man  has  d.  right 
to  use,  and  which  every  person  under- 
talcing  it  promises  to  discharge  with 
unbroken  fidelity.  When  such  a 
transfer  of  property  is  made  by  a, 
factor  for  his  debt,  it  is  a  departure 
from  the  usage  of  trade,  known  as 
well  by  the  creditor  as  it  is  by  the 
factor.  It  is  more ;  it  is  the  violation 
of  all  that  a,  factor  contracts  to  do 
with  the  property  of  his  principal. 
It  has  been  given  to  him  to  sell.  He 
may  sell  for  cash,  or  he  may  do  so 
upon  credit,  as  may  be  the  usage  of 
trade.  A  transfer  for  an  antecedent 
debt  is  not  doing  one  thing  or  the 
other.  Both  creditor  and  debtor 
know  it  to  be  neither.  That  their 
dealing  for  such  a  purpose  will  be  a 
transaction  out  of  the  usa,ge  of  the 
business  of  a  factor.  It  does  not 
matter  that  the  creditor  may  not 
know,  when  he  takes  the  property, 
that  the  factor's  principal  owns  it; 
that  he  believed  it  to  be  the  factor's 
in  good  faith.  His  dealing  with  his 
debtor  is  an  attempt  between  them  to 
have  the  latter's  debt  paid  hj  the  ac- 
cord and  satisfaction  of  the  common 
lavr.    That  is,  when,  instead  of  a  sale 
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likewise  a  sale  in  bulk  of  the  seller's  whole  stock  including  goods 
consigned  for  sale  at  retail.^"  It  may  be  thought  courts  have 
gone  to  an  extreme  in  protecting  the  principal  from  the  conse- 
quences of  slight  variations  by  the  agent  from  the  authority 
granted  him.  A  factor  also  has  no  power  to  make  an  effective 
pledge  of  his  principal's  goods.^^  In  some  jurisdictions,  how- 
ever, this  doctrine  has  been  affected  by  legislation  known  as 
Factors'   Acts,   which  are  considered  in  the  following  sections. 

§  318.  Early  English  Factors'  Acts. —  The  first  Factors'  Act  was 
passed  in  182-i.^"    This  statute  protected  a  pledgee  from  a  factor 


for  a,  price,  a  thing  is  given  by  the 
debtor  to  the  creditor  in  payment,  in 
wliicli  we  all  know  that,  if  the  thing 
given  is  the  property  of  another, 
there  will  be  no  satisfaction.  It  is 
the  dation  en  payement  of  the  civil 
law  as  it  prevails  in  Louisiana, 
which  is,  when  a  debtor  gives,  and  the 
creditor  receives,  instead  of  money,  a 
movable  or  immovable  thing  in  satis- 
faction of  the  debt."  See  also  Benny 
I.  Pegram,  18  Mo.  191,  59  Am.  Dec. 
298. 

''  Romeo  v.  Martucci,  72  Conn.  504, 
45  Atl.  1,  99,  47  L.  R.  A.  601,  77 
Am.  St.  Rep.  327.  Two  judges  of  a 
court  of  five,  however,  dissented. 

^"Paterson  v.  Tash,  2  Strange,  UTS; 
Cole  I.  Northwestern  Bank,  L.  R.  10 
C.  P.  354 :  Johnson  v.  Credit  Lyon- 
nai^  Co.,  3  C.  P.  D.  32;  Warner  r. 
:\rartin,  11  How.  209,  13  L.  ed.  0117; 
Allen  V.  St.  Louis  Bank,  120  U.  S. 
20,  7  S.  Ct.  4C0,  30  L.  ed.  573 ;  Kelly 
V.  Smith,  1  Blatchf.  290,  293;  Wright 
V.  Solomon,  19  Cal.  64,  79  Am.  Dec. 
196;  Gray  p.  Agnew,  95  111.  315; 
First  Xat.  Bank  r.  Schween,  127  111. 
573,  11  Am.  St.  Rep.  174;  Michigan 
State  Bank  v.  Gardner,  15  Gray,  3112, 
374;  Hazard  r.  Fiske,  83  N.  Y.  287; 
Laussatt  r.  Lippincott,  6  S.  &  R.  386, 
9  Am.  Dec.  440 ;  McCreary  r.  Gaines, 
55  Tex.  485,  40  Am.  Rep.  818.  See 
also  Collateral  Loan  Co.  r.  Sallinger, 
195  Mass.  135,  80  N.  E.  811. 


"  4  GEORGE  IV,  Cap.  83.  An  Act 
for  the  hetter  Protection  of  the  Prop- 
erty of  Merchants  and  others,  who 
may  hereafter  enter  into  Contracts  or 
Agreements  in  relation  to  Goods, 
Wares  or  Merchandizes  intrusted  to 
Factors  or  Agents.  "Whereas  it  has 
been  found  that  the  Law,  as  it  now 
stands,  relating  to  Goods  shipped 
in  the  Names  of  Persons  who  are  not 
the  actual  Proprietors  thereof,  and  to 
the  Deposit  or  Pledge  of  Goods, 
affords  great  Facility  to  Fraud,  pro- 
duces frequent  Litigation,  and  proves, 
in  its  Effects,  highly  injurious  to  the 
Interests  of  Commerce  in  general  "; 
Be   it  therefore  enacted  That 

from  and  after  the  passing  of  this 
Act.  any  Person  or  Persons  intrusted, 
for  the  Purpose  of  Sale,  with  any 
Goods,  Ware  or  ilerchandize.  and  by 
whom  such  Goods,  Wares  or  Mer- 
chandize shall  be  shipped,  in  his, 
her  or  their  own  Name  or  Names, 
or  in  whose  Name  or  Names  any 
Goods,  Wares  or  Merchandize  shall 
be  shipped  by  any  other  Person  or 
Persons,  shall  be  deemed  and  taken 
to  be  the  true  Owner  or  Owners 
thereof,  so  far  as  to  entitle  the  Con- 
signee or  Consignees  of  such  Goods, 
Wares  and  Merchandize  to  a  Lien 
thereon,  in  respect  of  any  Money  or 
negociable  Security  or  Securities  ad- 
vanced or  given  by  such  Consignee  or 
Consignees  to  or  for  the  Use  of  the 
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who  shipped  goods,  if  the  pledgee  had  no  notice  that  the  pledgor 
•was  a  factor ;  and  also  gave  a  pledgee  through  a  consignee  the  same 


Person  or  Persons  in  -whose  Name 
or  Names  such  Goods,  Wares  or  Mer- 
cliandize  shall  be  shipped,  or  in  re- 
spect of  any  Money  or  negociable 
Security  or  Securities  received  by 
him,  her  or  them  to  the  Use  of  such 
Consignee  or  Consignees,  in  the  like 
Manner  to  all  Intents  and  Purposes 
as  if  such  Person  or  Persons  was  or 
were  the  true  Owner  or  Owners  of 
such  Goods,  Wares  and  Merchan- 
dize; provided  such  Consignee  or 
Consignees  shall  not  have  Notice, 
by  the  Bill  of  Lading  for  the 
Delivery  of  such  Goods,  Wares 
.  or  Merchandize  or  otherwise,  at  or 
before  the  Time  of  any  Advance  of 
such  Money  or  negociable  Security, 
or  of  such  Eeceipt  of  Money  or 
negociable  Security,  in  respect  of 
which  such  Lien  is  claimed,  that  such 
Person  or  Persons  so  shipping  in 
his,  her  or  their  own  Name  or  Names, 
or  in  whose  Name  or  Names  any 
Goods,  Wares  or  Merchandize  shall  be 
shipped  by  any  Person  or  Persons, 
is  or  are  not  the  actual  and  hona 
fide  Owner  or  Owners,  Proprietor  or 
Proprietors  of  such  Goods,  Wares  and 
Merchandize  so  shipped  as  aforesaid, 
any  Law,  Usage  or  Custom  to  the 
contrary  thereof  in  any  wise  not- 
withstanding: Provided  also,  that 
the  Person  or  Persons  in  whose  Name 
or  Names  any  such  Goods,  Wares  or 
Merchandize  are  so  shipped  as  afore- 
said, shall  be  taken  for  the  Purposes 
of  this  Act  to  have  been  intrusted 
therewith,  unless  the  contrary  thereof 
shall  appear  or  be  shown  in  Evidence 
by  any  Person  disputing  such  Fact. 
II.  And  be  it  further  enacted,  That 
it  shall  he  lawful  to  and  for  any 
Person  or  Persons,  Body  or  Bodies 
Politic  or  Corporate,  to  accept  and 
take  any  Goods,  Wares  or  Merchan- 


dize, or  the  Bill  or  Bills  of  Lading 
for  the  Delivery  thereof,  in  Deposit 
or  Pledge,  from  any  Consignee  or 
Consignees  thereof;  but  then  and  in 
that  Case  such  Person  or  Persons, 
Body  or  Bodies  Politic  or  Corporate, 
shall  acquire  no  further  or  other 
Eight,  Title  or  Interest,  in  or  upon 
or  to  the  said  Goods,  Wares  or  Mer- 
chandize, or  any  Bill  of  Lading  for 
the  Delivery  thereof,  than  was  pos- 
sessed, or  could  or  might  have  been 
enforced  by  the  said  Consignee  or 
Consignees  at  the  Time  of  such  De- 
posit or  Pledge  as  a  Security  as 
aforesaid;  but  such  Person  or  Per- 
sons, Body  or  Bodies  Politic  or  Cor- 
porate, shall  and  may  acquire,  pos- 
sess and  enforce  such  Right,  Title  or 
Interest,  as  was  possessed,  and  might 
have  been  enforced,  by  such  Consignee 
or  Consignees,  at  the  Time  of  such 
Deposit  or  Pledge  as  aforesaid; 
any  Rule  of  Law,  Usage  or  Cus- 
tom to  the  contrary  notwithstanding. 
III.  Provided  always.  That  nothing 
herein  contained  shall  be  deemed, 
construed  or  taken  to  deprive  or 
prevent  the  true  Owner  or  Owners, 
Proprietor  or  Proprietors  of  such 
Goods,  Wares  or  Merchandize,  from 
demanding  and  recovering  the  same 
from  his,  her  or  their  Factor  or 
Factors,  Agent  or  Agents,  before  the 
same  shall  have  been  so  deposited 
or  pledged,  or  from  the  Assignee  or 
Assignees  of  such  Factor  or  Factors, 
Agent  or  Agents,  in  the  Event  of  his, 
her  or  their  Bankruptcy;  nor  to 
prevent  any  such  Owner  or  Owners, 
Proprietor  or  Proprietors,  from  de- 
manding or  recovering  of  and  from 
any  Person  or  Persons,  or  of  or  from 
the  Assignees  of  any  Person  or  Per- 
sons in  case  of  his  or  her  Bankruptcy, 
or   of   or  from   any  Body  or   Bodies 
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right  and  no  greater  against  the  goods  than  the  consignee  himself 
had.^    Another  statute  was  passed  two  years  later.^^     The  oom- 


Politic  or  Corporate,  such  Goods, 
Wares  or  ilerchandize,  so  consigned, 
deposited  or  pledged,  upon  Eepay- 
ment  of  the  Jloney,  or  on  Restoraiion 
of  the  negociable  Security  or  Secu- 
rities, or  on  Payment  of  a  Sum  of 
Money  equal  to  tlie  Amount  of  such 
Security  or  Securities,  for  which 
Money  or  negociable  Security  or  Se- 
curities such  Person  or  Persons^  liis, 
her  or  their  Assignee  or  Assignees, 
or  such  Body  or  Bodies  Politic  or 
Corporate,  may  be  entitled  to  any 
Lien  upon  such  Goods,  Wares  or 
Merchandize ;  nor  to  prevent  the  said 
Owner  or  Owners,  Proprietor  or  Pro- 
prietors, from  recovering  of  and  from 
such  Person  or  Persons,  Body  or 
Bodies  Politic  or  Corporate,  any 
Balance  or  Sum  of  Money  remaining 
in  his,  her  or  their  Hands,  as  the 
Produce  of  the  Sale  of  such  Goods, 
Wares  or  Merchandize,  after  deduct- 
ing thereout  tlie  Amount  of  the 
Money  or  negociable  Security  or  Se- 
curities so  advanced  or  given  upon 
the  Security  thereof  as  aforesaid : 
Provided  always,  that  in  case  of  the 
Bankruptcy  of  such  Factor  or  Agent, 
the  Owner  of  the  Goods  so  pledged 
and  redeemed  as  aforesaid  shall  be 
held  to  have  discharged  pro  tanto 
the  Debt  due  by  him  to  the  Bank- 
rupt's Estate. 

"  In  Cole  r.  Northwestern  Bank, 
L.  R.  10  C.  P.  354,  Blackburn,  J., 
said  of  this  act :  "  When  we  look  at 
the  language  used  in  the  two  earlier 
Factors'  Acts  with  reference  to  this 
state  of  the  law,  it  seems  to  us  clear 
that  the  Legislature  intended  by  4 
Geo.  IV,  c.  S.3,  to  alter  the  law  in 
favor  of  consignees,  so  far  as  to  enact 
that,  where  goods  were  shipped  in 
the  names  of  persons  '  intrusted  for 
the  purpose  of  sale '  with  goods,  the 


consignees  might  advance  money  on 
the  security  of  tlie  goods  as  if  the 
consignors  were  the  true  owners,  un- 
less they  had  notice  to  the  contrary ; 
with  a  proviso  (which  may  have 
some  bearing  on  the  construction  of 
§  4  of  5  &  G  Vict.,  c.  39)  that 
the  persons  in  whose  names  such 
goods  are  so  shipped  shall  be  taken, 
to  have  been  intrusted  therewith, 
unless  the  contrary  '  appear  or  be 
shown  in  evidence  by  any  person  dis- 
puting the  fact.'  "  And  by  the  second 
section  of  that  act,  the  Legislature 
repealed  M'Combie  v.  Davits,  7  East, 
5,  in  so  far  as  it  was  applicable  to 
those  taking  pledges  from  consignees; 
but  that  act  did  not  alter  the  estab- 
lished law  as  to  pledging,  with  re- 
gard to  others  than  consignors  and 
consignees.  In  M'Combie  r.  Davies, 
7  East,  5,  the  court  held  that  a 
pledge  by  a  factor  was  so  totally 
tortious  as  to  not  transfer  the  lien 
which  the  pledgor  himself  had.  It 
is  probable  that  this  decision  would 
not  be  followed  in  this  covintry  even 
in  jurisdictions  wliere  no  Faetors'  Act 
existed.  First  Bank  v.  Boyce,  78  Ky. 
42,  39  Am.  Rep.  198. 

=»  6  GEORGE  IV,  Cap.  94.  An 
Act  to  alter  and  amend  an  Act 
for  the  hetter  Protection  of  the  Prop- 
erty of  Merchants  and  others,  who 
may  hereafter  enter  into  Contracts- 
or  Agreements  in  relation  to  Goods, 
^Vare■s  or  Merchandize  intrusted  to 
Factors  or  Agents.  "  Whereas  an 
Act  passed  in  the  Fourth  Year  of 
the  Reign  of  His  present  Majesty, 
intituled  An  Act  for  the  better  Pro- 
tection of  the  Property  of  Merchants 
and  others,  xrho  may  hereafter  enter 
into  Contracts  or  Agreements  in  rela- 
tion to  Goods,  Wares  or  Merchandize 
intrusted  to  Factors  or  Agents:    And 
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Whereas  it  is  expedient  to  alter  and 
amend  tlie  said  Act,  and  to  make 
further  Provisions  in  relation  to  such 
Contracts  or  Agreements,  as  here- 
inafter provided  " :  Be  it  therefore 
enacted  That  from  and  after 

the  passing  of  this  Act,  any  Person 
or  Persons  intrusted,  for  the  Purpose 
of  Consignment  or  of  Sale,  with  any 
Goods,  Wares  or  Merchandize,  and 
■who  shall  have  shipped  such  Goods, 
Wares  or  Merchandize  in  his,  her 
or  their  ovm  Name  or  Names,  and 
any  Person  or  Persons  in  whose  Name 
or  Names  any  Goods,  Wares  or  Mer- 
chandize shall  be  shipped  by  any 
other  Person  or  Persons,  shall  be 
deemed  and  taken  to  be  the  true 
Owner  or  Owners  thereof,  so  far  as 
to  entitle  the  Consignee  or  Consignees 
of  such  Goods,  Wares  and  Merchan- 
dize to  a  Lien  thereon,  in  respect  of 
any  Money  or  negotiable  Security  or 
Securities  advanced  or  given  by  such 
Consignee  or  Consignees  to  or  for 
the  Use  of  the  Person  or  Persons 
in  whose  Name  or  Names  such  Goods, 
Wares  or  Merchandize  shall  be 
shipped,  or  in  respect  of  any  iloney 
or  negotiable  Security  or  Securities 
received  by  him,  her  or  them,  to  the 
Use  of  such  Consignee  or  Consignees, 
in  the  like  Manner  to  all  Intents  and 
Purposes  as  if  such  Person  or  Per- 
sons was  or  were  the  true  Owner  or 
Owners  of  such  Goods,  Wares  and 
Merchandize:  Provided  such  Con- 
signee or  Consignees  shall  not  have 
Notice  by  the  Bill  of  Lading  for  the 
Delivery  of  such  Goods,  Wares  or 
Merchandize  or  otherwise,  at  or  be- 
fore the  Time  of  any  Advance  of 
such  Money  or  negotiable  Security,  or 
of  such  Receipt  of  Money  or  negoti- 
able Security  m  respect  of  which 
Hucti  Lien  is  claimed,  that  such  Per- 
son or  Persens  so  shipping  in  his, 
her  01  their  own  Name  or  Names,  or 
in  \vhose  Name  or  Names  any  Goods, 
Wares      or     Merchandize     shall     be 


shipped  by  any  Person  or  Persons, 
is  or  are  not  the  actual  and  iona 
fide  Owner  or  Owners,  Proprietor  or 
Proprietors  of  such  Goods,  Wares  and 
Merchandize  so  shipped  as  aforesaid, 
any  Law,  Usage  or  Custom  to  the 
contrary  thereof  in  any  wise  notwith- 
standing: Provided  also,  that  the 
Person  or  Persons  iu  whose  Name  or 
Names  any  such  Goods,  V\'ares  or 
Merchandize  are  so  shipijed  as  afore- 
said, shall  be  taken,  for  the  Pur- 
poses of  this  Act,  to  have  been  in- 
trusted therewith  for  the  Purpose  of 
Consignment  or  of  Sale,  unless  the 
contrary  thereof  shall  be  made  to 
apoear  by  Bill  of  Discovery  or  other- 
wife,  or  be  made  to  appear,  or  be 
shown  in  Evidence  by  any  Person 
disputing  such  Pact.  II.  And  be  it 
further  enacted.  That  from  and  after 
the  First  Day  of  October  One  thou- 
sand eight  hundred  and  twenty  six, 
any  Person  or  Persons  intrusted  with 
and  in  Possession  of  any  Bill  of 
Lading,  India  Warrant,  Dock  War- 
rant, Warehouse  Keepers'  Certificate, 
Wharfinger's  Certificate,  Warrant  or 
Order  for  Delivery  of  Goods,  shall  be 
deemed  and  taken  to  be  the  true 
Owner  or  Owners  of  the  Goods,  Wares 
and  Merchandize  described  and  men- 
tioned in  the  said  several  Documents 
hereinbefore  stated  respectively,  or 
either  of  them,  so  far  as  to  give 
Validity  to  any  Contract  or  Agree- 
ment thereafter  to  be  made  or  entered 
into  by  such  Person  or  Persons  so 
intrusted  and  in  Possession  as  afore- 
said, with  any  Person  or  Persons, 
Body  or  Bodies  Politic  or  Corporate, 
for  the  Sale  or  Disposition  of  the 
said  Goods,  Wares  and  Merchandize, 
or  any  Part  thereof,  or  lor  the  De- 
posit or  Pledge  thereof  or  any  Part 
thereof,  as  a  Security  for  any  Money 
or  negotiable  Instrument  or  Instru- 
ments advanced  or  given  by  such 
Person  or  Persons,  Body  or  Bodies 
Politic  or  Corporate,  upon  the  Faith 
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of  such  several  Documents  or  either 
of  them:  Provided  such  Person  or 
Persons,  Body  or  Bodies  Politic  or 
Corporate,  shall  not  have  Notice  by 
such  Documents  or  either  of  them 
or  otherwise,  that  such  Person  or 
Persons  so  intrusted  as  aforesaid  is 
or  are  not  the  actual  and  boiia  fide 
Owner  or  Owners,  Proprietor  or  Pro- 
prietors of  such  Goods,  Wares  or 
Merchandize  ao  sold  or  deposited  or 
pledged  as  aforesaid;  any  Law, 
Usage  or  Custom  to  the  contrary 
thereof  in  any  wise  notwithstanding. 
III.  Provided  always,  and  be  it 
further  enacted,  That  in  case  any 
Person  or  Persons,  Body  or  Bodies 
Politic  or  Corporate,  shall,  after  the 
passing  of  this  Act,  accept  and  take 
any  such  Goods,  Wares,  or  Merchan- 
dize in  Deposit  or  Pledge  from  any 
such  Person  or  Persons  so  in  Pos- 
session and  intrusted  as  aforesaid, 
without  Notice  as  aforesaid,  as  a 
Security  for  any  Debt  or  Demand  due 
and  owing  from  such  Person  or 
Persons  so  intrusted  and  in  Posses- 
sion as  aforesaid,  to  such  Person  or 
Persons,  Body  or  Bodies  Politic  or 
Corporate,  before  the  Time  of  such 
Deposit  or  Pledge,  then  and  in  that 
Case  such  Person  or  Persons,  Body 
or  Bodies  Politic  or  Corporate,  so 
accepting  or  taking  such  Goods, 
Wares  or  Merchandize  in  Deposit  or 
Pledge,  shall  acquire  no  further  or 
other  Eight,  Title  or  Interest  in  or 
upon,  or  to  the  said  Goods,  Wares  or 
Merchandize,  or  any  such  Document 
as  aforesaid,  than  was  possessed  or 
could  or  might  have  been  enforced 
by  the  said  Person  or  Persons  so  pos- 
sessed and  intrusted  as  afores^aid,  at 
the  Time  oT  such  Deposit  or  Pledge 
as  a  Security  as  last  aforesaid ;  but 
such  Person  or  Persons,  Body  or 
Bodies  Politic  or  Corporate,  so  ac- 
cepting or  taking  such  Goods,  Wares 
or  Merchandize  in  Deposit  or  Pledge, 
shall   and  may   acquire,   possess   and 


enforce  such  Right,  Title  or  Interest 
as  was  possessed  and  might  have  been 
enforced  by  such  Person  or  Persons 
so  possessed  and  intrusted  as  afore- 
said ;  any  Rule  of  Law,  Usage  or 
Custom  to  the  contrary  notwith- 
standing. IV.  And  be  it  further  en- 
acted. That  from  and  after  the  First 
Day  of  October  One  tliousand  eight 
hundred  and  twenty  six,  it  shall  be 
lawful  to  and  for  any  Person  or 
Persons,  Body  or  Bodies  Politic  or 
Corporate,  to  contract  with  any  Agent 
or  Agents,  intrusted  with  any  Goods, 
Wares  or  Merchandize,  or  to  whom 
the  same  may  be  consigned,  for  the 
Purchase  of  any  such  Goods,  Wares 
and  Merchandize,  and  to  receive  the 
same  of  and  pay  for  the  same  to  such 
Agent  or  Agents;  and  such  Contract 
and  Payment  shall  be  binding  upon 
and  good  against  the  Owner  of  such 
Goods,  Wares  and  Merchandize,  not- 
withstanding such  Person  or  Persons 
Body  or  Bodies  Politic  or  Corporate, 
shall  have  Notice  that  the  Person 
or  Persons,  making  and  entering  into 
such  Contract,  or  on  whose  Behalf 
such  Contract  is  made  or  entered 
into,  is  an  Agent  or  Agents:  Pro- 
vided such  Contract  and  Payment 
be  made  in  the  usual  and  ordinary 
Course  of  business,  and  that  such 
Person  or  Persons,  Body  or  Bodies 
Politic  or  Corporate,  shall  not,  when 
such  Contract  is  entered  into  or  Pay- 
ment made,  have  Notice  that  such 
Agent  or  Agents  is  or  are  not  au- 
thorized to  sell  the  said  Goods,  Wares 
and  Merchandize,  or  to  receive  the 
said  Purchase  Money.  V.  And  be  it 
further  enacted.  That  from  and  after 
the  passing  of  this  Act,  it  shall  be 
lawful  to  and  for  any  Person  or  Per- 
sons, Body  or  Bodies  Politic  or  Cor- 
porate, to  accept  and  take  any  such 
Goods,  Wares  or  Merchandize,  or  any 
such  Document  as  aforesaid,  m  De- 
posit or  Pledge  from  any  such  Factor 
or  Factors,  Agent  or  Agents,  notwith- 
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standing  such  Person  or  Persons, 
Body  or  Bodies  Politic  or  Corporate, 
shall  have  such  Notice  as  aforesaid, 
that  the  Person  or  Persons  making 
.such  Deposit  or  Pledge  is  or  are  a 
Factor  or  Factors,  Agent  or  Agents ; 
but  then  and  in  that  Case  such 
Person  or  I'ersons,  Body  or  Bodies 
Politic  or  Corporate,  shall  ac- 
■quire  no  further  or  other  Right, 
Title  or  Interest  in  or  upon  or 
to  the  said  Goods,  Wares  or 
Jlerehaudize,  or  any  such  Document 
as  aforesaid,  for  the  delivery  thereof, 
than  was  possessed  or  could  or  might 
have  been  enforced  by  the  said  Factor 
or  Factors,  Agent  or  Agents,  at  the 
Time  of  such  Deposit  or  Pledge  as  a 
Security  as  last  aforesaid;  but  such 
Person  or  Persons,  Body  or  Bodies 
Politic  or  Corporate,  shall  and  may 
acquire,  possess  and  enforce  such 
Eight,  Title  or  Interest  as  was  pos- 
sessed and  might  have  been  enforced 
by  such  Factor  or  Factors,  Agent  or 
Agents,  at  the  Time  of  such  Deposit 
or  Pledge  as  aforesaid;  any  Rule  or 
Law,  Usage  or  Custom  to  the  con- 
trary notwithstanding.  VI.  Provided 
.always,  and  be  it  enacted.  That 
nothing  herein  contained  shall  be 
deemed,  construed  or  taken  to  deprive 
or  prevent  the  true  Owner  or  Own- 
ers, or  Proprietor  or  Proprietors,  of 
such  Goods,  Wares  or  Merchandize, 
-from  demanding  and  recovering  the 
same  from  his,  her  or  their  Factor 
or  Factors,  Agent  or  Agents,  before 
the  same  shall  have  been  so  sold, 
•deposited  or  pledged,  or  from  the  As- 
signee or  Assignees  of  such  Factor  or 
Factors,  Agent  or  Agents,  in  the 
Event  of  his,  her  or  their  Bank- 
ruptcy; nor  to  prevent  such  Owner 
or  Owners,  Proprietor  or  Proprietors, 
from  demanding  or  recovering  of  and 
from  any  Person  or  Persons,  Body 
or  Bodies  Politic  or  Corporate,  the 
Price  or  Sum  agreed  to  be  paid  for 
the   Purchase   of  such   Goods,  Wares 


or  Merchandize,  subject  to  the  Right 
of  Setoff  on  the  Part  of  such  Person 
or  Persons,  Body  or  Bodies  Politic 
or  Corporate,  against  such  Factor  or 
Factors,  Agent  or  Agents;  nor  to 
prevent  such  Owner  or  Owners,  Pro- 
prietor or  Proprietors,  from  demand- 
ing or  recovering  of  and  from  such 
such  Person  or  Persons,  Body  or 
Bodies  Politic  or  Corporate,  such 
Goods,  Wares  or  Merchandize  so  de- 
posited or  pledged,  upon  Repayment 
of  the  Money,  or  on  Restoration  of 
the  negotiable  Instrument  or  Instru- 
ments so  advanced  or  given  on  the 
Security  of  such  Goods,  Wares  or 
Merchandize  as  aforesaid,  by  such 
Person  or  Persons,  Body  or  Bodies 
Politic  or  Corporate,  to  such  Factor 
or  Factors,  Agent  or  Agents ;  and 
upon  Payment  of  such  further  Sum  of 
Money,  or  on  Restoration  of  such 
other  negotiable  Instrument  or  In- 
struments (if  any)  as  may  have  been 
advp^nced  or  given  by  such  Factor  or 
Factors,  Agent  or  Agents,  to  such 
Owner  or  Owners,  Proprietor  or  Pro- 
prietors, or  on  Payment  of  a  Sum 
of  Money  equal  to  the  Amount  of 
such  Instrument  or  Instruments ;  nor 
to  prevent  the  said  owner  or  Owners, 
Proprietor  or  Proprietors,  from  re- 
covering of  and  from  such  Person  or 
Persons,  Body  or  Bodies  Politic  or 
Corporate,  any  Balance  or  Sum  of 
Money  remaining  in  his,  her  or  their 
Hands,  as  the  Produce  of  the  Sale 
of  such  Goods,  Wares  or  Merchandize, 
after  deducting  thereout  the  Amount 
of  the  Money  or  negotiable  Instru- 
ment or  Instruments  so  advanced  or 
given  upon  the  Security  thereof  as 
aforesaid:  Provided  always,  that  in 
case  of  the  Bankruptcy  of  any  such 
Factor  or  Agent,  the  Owner  or  Own- 
ers, Proprietor  or  Proprietors  of  the 
Goods,  Wares  and  Merchandize  so 
pledged  and  redeemed  as  aforesaid, 
shall  be  held  to  have  discharged  pro 
tanto  the  Debt   due  by  him,  her  or 
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ment  of  Blackburn,  J.,  on  this  statute  is  instructive.*"     About 
seventeen  years  later  still  another  statute  was  passed.^^     This 


them  to  the  Estate  of  such  Bank- 
rupt. VII.  [This  section  provides 
the  penalty  for  the  misdemeanor  of 
agents  fraudulently  pledging  goods 
of  their  principals.]  VIII.  Provided 
always,  and  be  it  further  enacted, 
That  nothing  herein  contained  sliall 
extend  or  be  construed  to  extend  to 
subject  any  Person  or  Persons  to 
Prosecution,  for  having  deposited  or 
pledged  any  Goods,  Wares  or  Mer- 
chandize so  intrusted  or  consigned  to 
him,  her  or  them,  provided  the  same 
shall  not  be  made  a  Security  for  or 
subject  to  the  Payment  of  any  greater 
Sum  or  Sums  of  money  than  at  the 
Time  of  such  Deposit  or  Pledge  was 
justly  due  and  owing  to  such  Person 
or  Persons  from  his,  her  or  their 
Principal  or  Principals:  Provided 
nevertheless,  that  the  Acceptance  of 
Bills  of  Exchange  by  such  Person  or 
Persons  drawn  by  or  on  account  of 
such  Principal  or  Principals,  shall 
not  be  considered  as  constituting  any 
Part  of  such  Debt  so  due  and  owing 
from  auch  Principal  or  Principals 
within  the  true  Intent  and  Meaning 
of  this  Act,  so  as  to  excuse  the  Conse- 
quence of  such  a  Deposit  or  Pledge, 
unless  such  Bills  shall  be  paid  when 
the  same  shall  respectively  become 
due.  IX.  Provided  also,  and  be  it 
further  enacted,  That  the  Penalty 
by  this  Act  annexed  to  the  Commis- 
sion of  any  Offence  intended  to  be 
guarded  .n.gainst  by  this  Act,  shall 
not  extend  or  be  construed  to  extend 
to  any  Partner  or  Partners,  or  other 
Person  or  Persons  of  or  belonging 
to  any  Partnership,  Society  or  Firm, 
except  only  such  Partner  or  Partners, 
Person  or  Persons,  as  shall  be  neces- 
sary or  privy  to  the  Commission  of 
such  Offence ;  any  Thing  herein  con- 
tained  to   the   contrary   in   any  wise 


notwithstanding.  X.  [This  section- 
provides  for  remedies  at  law  or 
equity.] 

'°  In  Cole  r.  Xorthwestem  Bank, 
L.  E.  10  C.  P.  3.54.  "  We  are  not  in 
the  present  case  concerned  with  the 
rights  of  consignees,  except  in  so  far  is 
the  provisions  respecting  them  throw 
light  on  tlie  other  sections  of  the 
acts.  The  second  section  of  6  Geo.  IV, 
c.  94,  made  an  important  alteration 
in  the  law,  as  by  it  the  possession 
of  bills  of  lading  or  other  documents 
of  title  gave  a  power  of  selling  or 
pledging  the  goods  to  those  dealing 
bona  fide  with  the  possessor,  beyond 
any  wliieh  either  by  common  law  or 
by  any  provision  of  that  statute  the 
possession  of  the  goods  tliemselves 
gave.  Tills  solved  one  of  the  doubts 
expressed  in  Dyer  r.  Pearson,  3  B,  & 
C.  38,  by  enacting  that  the  possession 
of  the  documents  of  title  might  en- 
able the  person  so  possessed  to  deal 
with  others  as  if  "he  were  the  owner 
of  the  goods.  It  was  confined,  bow- 
ever,  to  the  possession  by  '  persons 
intrusted  with '  these  documents  of 
title;  on  which  words  a  construction 
was  put  by  ilie  courts  in  the  two 
cases  of  Phillips  r.  Huth,  6  ^I.  &  W. 
,572,  and  Hatfield  y.  Phillips,  9  :\I.  & 
W.  647.  12  CI.  &  F.  343.''  These 
cases  held  that  where  a  factor  was 
intrusted  with  a  document  of  title 
by  means  of  which  he  procured  an- 
other document  of  title  he  was  not 
intrusted  with  the  latter  within  the 
meaning  of  the  Factors'  Acts.  Im- 
mediately after  these  decisions  Par- 
liament passed  the  statute  next  re- 
ferred to,  section  i  of  which  over- 
rides the  decisions.  In  New  York 
the  court  has  held  a  factor,  under 
the  circumstances  suggested,  in- 
trusted  with  the   document  of   title. 
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statute  for  the  first  time  made  a  really  siabstantial  change  in  the 
rule  of  the  common  law.     A  pledge  by  a  factor  even  though  the 


although  the  New  York  statute  is 
a-imilar  to  the  earlier  English  acta 
and  contains  no  provision  similar  to 
5  and  6  Vict.,  e.  39,  §  4.  Cartwright 
V.  Wilmerding,  24  N.  Y.  521. 

=^5  AJTO  6  VICTORIA,  Cap.  39. 
An  Act  to-  amend  the  Lam  relating 
to  Advances  bona  tide  madie  to  Agents 
intrusted  loith  Goods.  Whereas  .  .  . 
Be  it  therefore  enacted  .  .  That 
from  and  after  the  passing  of  this 
Act  any  Agent  who  shall  thereafter 
he  intrusted  with  the  Possession  of 
Goods,  or  of  the  Documents  of  Title 
to  Goods,  shall  be  deemed  and  taken 
to  be  the  Owner  of  such  Goods  and 
Documents,  so  far  as  to  give  Valid- 
ity to  any  Contract  or  Agreement  by 
way  of  Pledge,  Lien,  or  Security  hona 
:(ide  made-  by  any  Person  with  such 
Agent  so  intrusted  as  aforesaid,  as 
well  for  any  original  Loan,  Advance, 
or  Payment  made  upon  the  Security 
of  such  Goods  or  Documents,  as  also 
for  any  further  or  continuing  Ad- 
vance in  respect  thereof,  and  such 
Contract  or  Agreement  shall  be  bind- 
ing upon  and  good  against  the  Owner 
of  such  Goods,  and  all  other  Persons 
interested  therein,  notwithstanding 
the  Person  claiming  such  Pledge  or 
Lien  may  have  had  Notice  that  the 
Person  with  whom  such  Contract  or 
Agreement  is  made  is  only  an  Agent. 
TI.  And  he  it  enacted.  That  where 
any  such  Contract  or  Agreement  for 
Pledge,  Lien,  or  Security  sftall  be 
made  in  consfderadiion  of  the  Delivery 
or  Transfer  to  such  Agent  of  any 
other  Goods  or  Merchandise,  or  Docu- 
ment of  Tvtle,  negotiable  Security 
upon  which  the  Person  so  deKvering 
up  the  same  had  at  the  Time  a 
valid  and  available  Lien  and  Security 
for  or  in  respect'  of  a  previous'  Ad- 
vance by  virtue  of  some  Contract  or 
Agreement    made    with    such    Agent, 


such  Contract  and  Agreement,  if  iona 
fide  on  the  Part  of  the  Pferson  with 
whom  the  same  may  be  made,  shall 
be  deemed  to  be  a  Contract  made  in 
consideration  of  an  Advance  within 
the  true  Intent  and  Meaning  of  this 
Act,  and  shall  be  as  valid  and  ef- 
fectual, to  all  Intents  and  Purposes, 
and  to  the  same  Extent,  as  if  the 
Consideration  for  the  same  'lad  been 
a  dona  fide  present  Advance  of 
Money:  Provided  always,  that  the 
Lien  acquired  under  such  last-men- 
tioned Contract  or  Agreement  upon 
the  Goods  or  Documents  dteposited  in 
exchange  shall  not  exceed  the  Value 
at  the  Time  of  the  Goods  and  iler- 
chandize  which,  or  the  Documents  of 
Title  to  whicli,  or  the  negotiable  Se- 
curity which  shall  be  delivered  up 
and  exchanged.  III.  Provided  always, 
and  be  it  enacted.  That  this  Act,  and 
every  Matter  and  Thing  herein  con- 
tained, shall  be  dteemed  and  construed 
to  give  Validity  to  such  Contracts 
and  Agreements  only,  and  to  protect 
only  such  Loans,  Advances,  and  Ex- 
changes, as  shall  he  made  bona  fide, 
and  without  Notice  that  the  Agent 
mating  such  Contracts  or  Agreements 
as  aforesaid  has  not  Authority  to 
make  the  same,  or  is  acting  mala  fide 
in  respect  thereof  against  the  Owner 
of  such  Goods  and  Merchandize;  and 
nothing  herein  contained  shall  be  con- 
strued to  extend  to  or  protect  any 
Lien  or  Pledge  fox  or  in  respect  of 
any  antecedent  Debt,  owing  from  any 
Agent  to  any  Person  with  or  to  whom 
such  Lien  or  Pledge  shall  be  given, 
nor  to  authorize  any  Agent  intrusted 
as  aforesaid  in  deviating  from  any 
express  Orders  or  Authority  received 
from  the  Owner;  but  that,  for  the 
Purpose  and  to  the  Intent  of  protect- 
ing all  such  Hona  fide  Loans,  Ad- 
vances,  and  Exchanges   as   aforesaid 
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f  though  made  with  Notice  of  such 
Agent  not  being  tlie  Owner,  but  with- 
out Notice  of  the  Agent's  acting  witli- 
out  Authority ) ,  and  to  no  further  or 
other  Intent  or  Purpose,  such  Con- 
tract or  Agreement  as  aforesaid  shall 
be  binding  on  the  Owner  and  all  other 
Persons  interested  in  such  Goods. 
IV.  And  be  it  enacted,  Tliat  any  Bill 
of  Lading,  India  Warrant,  Dock  War- 
rant, Warehouse  Keeper's  Certificate, 
Warrant,  or  Order  for  Delivery  of 
Goods,  or  any  other  Document  used 
in  the  ordinary  Course  of  Business  as 
Proof  of  the  Possession  or  Control  of 
Goods,  or  authorizing  or  purporting 
to  authorize,  either  by  Indorsement  or 
by  Delivery,  the  Possessor  of  such 
Document  to  transfer  or  receive 
Goods  thereby  represented,  shall  be 
deemed  and  taken  to  be  a  Document 
of  Title  within  the  Meaning  of  this 
Act ;  and  any  Agent  intrusted  as 
aforesaid,  and  possessed  of  any  such 
Document  of  Title,  whether  derived 
immediately  from  the  Owner  of  such 
Goods,  or  obtained  by  reason  of  such 
Agent's  having  been  intrusted  with 
the  Possession  of  the  Goods,  or  by 
any  other  Document  of  Title  thereto, 
shall  be  deemed  and  taken  to  have 
been  intrusted  with  the  Possession  of 
the  Goods  represented  by  such  Docu- 
ment of  Title  as  aforesaid,  and  all 
Contracts  pledging  or  giving  a  Lien 
upon  such  Document  of  Title  as 
aforesaid  shall  be  deemed  and  taken 
to  be  respectively  Pledges  of  and 
Liens  upon  the  Goods  to  which  the 
same  relates;  and  such  Agent  shall 
be  deemed  to  be  possessed  of  such 
Goods  or  Documents,  whether  the 
same  shall  be  in  his  actual  Custody, 
or  shall  be  held  by  any  other  Person 
subject  to  his  Control  or  for  him  or 
on  his  Behalf ;  and  where  any  Loan 
or  Advance  s.hall  he  bona  fide  made 
to  any  Agent  intrusted  with  and  in 
possession  of  any  such  Goods  or  Docu- 
ments  of   Title  as  aforesaid,  on  the 


Faith  of  any  Contract  or  Agree- 
ment  in  writing  to  consign,  deposit, 
transfer,  or  deliver  such  Goods  or 
Documents  of  Title  as  aforesaid,  and 
such  Goods  or  Documents  of  Title 
shall  actually  be  received  by  the  Per- 
son making  such  Loan  or  Advance, 
without  Notice  that  such  Agent  was 
not  authorized  to  make  such  Pledge 
or  Security,  every  such  Loan  or  Ad- 
vance shall  be  deemed  and  taken  to 
be  a  Loan  or  Advance  on  the  Security 
of  such  Goods  or  Documents  of  Title 
within  the  Meaning  of  this  Act, 
tliough  such  Goods  or  Documents  of 
Title  shall  not  actually  be  received 
by  the  Person  making  such  Loan  or 
Advance  till  the  Period  subsequent 
thereto;  and  any  Contract  or  Agree- 
ment, whether  made  direct  with  such 
Agent  as  aforesaid,  or  with  any 
Clerk  or  other  Person  on  his  Behalf, 
shall  be  deemed  a  Contract  or  Agree- 
ment with  such  Agent;  and  any  Pay- 
ment made,  whether  by  Money  or  Bills 
of  Exchange,  or  other  negotiable  Se- 
curity, shall  be  deemed  and  taken  to- 
I'p  an  Advance  within  the  Meaning  of 
this  Act ;  and  an  Agent  in  possession 
as  aforesaid  of  such  Goods  or  Docu- 
ments shall  be  taken,  for  the  Pur- 
pose of  this  Act,  to  have  been  in- 
trusted therewith  by  the  Owner 
thereof,  unless  the  contrary  can  be 
shown  in  Evidence.  V.  Provided  al- 
ways, and  be  it  enacted.  That  noth- 
ing herein  contained  shall  lessen, 
vary,  alter,  or  affect  the  civil  Re- 
sponsibility of  an  Agent  for  a.ny 
Breach  of  Duty  or  Contract;  or  Non- 
fulfilment  of  his  Orders  or  Authority 
in  respect  of  any  such  Contract,  Agree- 
ment, Lien,  or  Pledge  as  aforesaid. 
VI.  [This  section  declares  an  agent 
'making  consignments  contrary  to  in- 
strtirtion  of  prinripnl.  guilty  of  whrle- 
■mrnHor,]  \I1.  Provided  also,  and  he 
it  enacted.  That  nothing  herein  con- 
tained shall  prevent  such  Owner  as 
aforesaid  from   having  the  Eight  to 
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pledgee  knew  that  he  was  a  factor,  provided  the  pledgee  did  not 
know  the  factor  had  no  authority  to  pledge,  has  been  protected 
in  England  since  the  enactment  of  this  statute. ^^ 


redeem  such  Goods  or  Documents  of 
Title  pledged  as  aforesaid,  at  any 
Time  before  such  Goods  shall  have 
been  sold,  upon  Repayment  of  the 
Amount  of  the  Lien  thereon,  or  Res- 
toration, of  the  Securities  in  respect 
of  which  such  Lien  may  exist,  and 
upon  Payment  or  Satisfaction  to  such 
Agent,  if  by  him  required,  of  any 
Sum  of  Money  for  or  in  respect  of 
which  such  Agent  -would  by  Law  be 
entitled  to  retain  the  same  Goods  or 
Documents,  or  any  of  them,  by  way 
of  Lien  as  against  such  Owner,  or  to 
prevent  the  said  Owner  from  recov- 
ering of  and  from  such  Person  with 
whom  any  such  Goods  or  Documents 
may  have  been  pledged,  or  who  shall 
have  any  such  Lien  thereon  as  afore- 
said, any  Balance  or  Sum  of  Money 
remaining  in  his  Hands  as  the 
Produce  of  the  Sale  of  such  Goods, 
after  deducting  the  Amount  of  the 
Lien  of  such  Person  under  such  Con- 
tract or  Agreement  as  aforesaid.  Pro- 
vided always,  that  in  case  of  the 
Bankruptcy  of  any  such  Agent  the 
Owner  of  the  Goods  which  shall  have 
been  so  redeemed  by  such  Owner  as 
aforesaid  shall,  in  respect  of  the  Sum 
paid  by  him  on  account  of  such  Agent 
for  such  Redemption,  be  held  to  have 
paid  such  Sum  for  the  Use  of  such 
Agent  before  his  Bankruptcy,  or  in 
ease  the  Goods  shall  not  be  so  re- 
deemed the  Owner  shall  be  deemed  a 
Creditor  of  such  Agent  for  the  Value 
of  Goods  so  pledged  at  the  Time  of 
the  Pledge,  and  shall,  if  he  shall  think 
fit,  be  entitled  in  either  of  such  Cases 
to  prove  for  or  set  off  the  Sum  so 
paid,  or  the  Vahie  of  such  Goods  as 
the  Case  may  be. 

"^  Blackburn,  J.,   said  of  this  stat- 
ute   in    Cole   v.    Northwestern   Bank, 


L.  R.  10  C.  P.  354:  "  The  5  &  6  Vict., 
i;.  39,  in  consequence  of  these  de- 
cisions, altered  the  law  as  to  what 
should  constitute  intrusting.  The 
second  section  of  6  Geo.  IV,  c.  94,  also 
contained  a  proviso  that  the  purchaser 
or  pledgee  had  not  notice,  by  the 
documents  or  otherwise,  that  the 
seller  or  pledgor  was  not  '  the  actual 
and  bona  fide '  owner  of  ^he  goods 
sold  or  pledged  —  a  proviso  which, 
especially  after  the  decision  of 
Fletcher  v.  Heath,  7  B.  &  G.  517, 
rendered  it  unsafe  to  make  advances 
on  goods  or  docnments  to  persons 
known  to  have  possession  thereof  as 
agents  only.  This  also  has  been 
altered  by  5  &  6  Vict.,  c.  39. 
But,  in  the  fourth  ^section  of  6 
Geo.  IV,  c.  94,  the  language  used 
by  the  Legislature  is  completely 
changed.  It  does  not  in  this  section 
give  any  power  to  pledge  at  all; 
nor  does  it  use  the  language  of  the 
second  section,  and  authorize  '  any 
person  intrusted  with  the  possession 
of  the  goods '  to  sell  them  to  any  one 
not  having  notice  that  this  person  is 
not  the  true  owner ;  but  it  enacts 
that  it  shall  be  lawful  to  contract 
with  '  any  agent '  intrusted  with  any 
goods,  or  to  whom  they  may  be  con- 
signed, for  the  purchase  of  such 
goods,  and  to  pay  for  the  same  to 
'  such  agent;'  and  such  sale  and  pay- 
ment is  to  be  good,  notwithstanding 
the  purchaser  has  notice  that  the 
party  selling  or  receiving  payment  is 
only  an  agent ;  provided  such  con- 
tract or  payment  is  made  in  the 
usual  course  of  business  —  a  proviso 
which  by  itself  alone  shows  that  the 
Legislature  meant  by  the  word 
'  agent '  only  such  agents  as  in  the 
usual    course    of   business    sell   goods 
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§319.  Later  Eng^lish  Factors'  Acts. —  In  general  the  English 
courts  showed  a  tendency  to  construe  rather  narrowly  these  Factors' 
Acts.  Especially,  difficulties  arose  in  regard  to  determining  who 
was  a  person  intrusted  with  goods  for  sale  within  the  meaning 


for  their  principals  and  receive  pay- 
ments, such  as  factors,  brokers,  etc., 
and  did  not  mean  to  include  bailees, 
warehousemen,  carriers,  and  others 
who  may  in  one  sense  no  doubt  be 
called  agents,  but  who  do  not  sell  or 
receive  payment  for  goods  intrusted 
to  them  by  those  employing  them. 
It  therefore  solves  the  second  doubt 
in  Dyer  v.  Pearson,  supra,  by  declar- 
ing that,  if  the  evidence  should  be 
such  as  to  show  that  the  person  in 
possession  of  the  goods  was  intrusted 
as  '  an  agent,'  a  sale  by  him  should 
bind  the  true  owner.  Then  follows  u, 
further  proviso,  that  the  person  deal- 
ing with  the  agent  has  not  notice 
that  the  agent  is  not  authorized  to 
sell  or  receive  payment.  This  latter 
proviso  shoAvs  that  the  framer  of  the 
act  remembered  that  a  factor  might, 
as  lictween  him  and  his  principal,  be 
restrained  from  selling  except  on  par- 
ticular terms,  or  possibly  forbidden 
to  sell  at  all,  and  yet  that  the  sale 
on  the  usual  terms,  though  in  con- 
travention of  those  secret  instruc- 
tions, would  be  good  as  regards  those 
who  had  not  notice  of  this  restric- 
tion, but  bad  as  regards  those  who 
had.  It  seems  to  us,  therefore,  that 
the  Legislature  by  this  section  in- 
tended to  confirm  (to  use  Lord  Ten- 
terden's  expression)  the  common  law 
as  laid  down  in  Pickering  r.  Busk, 
supra,  but  did  not  mean  to  extend  it 
to  all  cases  in  which  any  person  is 
intrusted  with  the  custody  of  goods, 
though  that  person  may  in  one  sense 
be  an  agent  for  the  intruster.  And  it 
seems  to  us  that,  on  the  construction 
of  the  act,  and  without  reference  to 
authority,    it    must    be    intended    to 


apply  only  to  cases  in  which  the  in- 
trusting is  in  the  course  of  that  kind 
of  agency,  so  as  to  create  the  relation 
of  principal  and  agent  between  the 
intruster  and  the  intrusted.  In  effect, 
that  the  decision  in  ^Yilkin3on  v. 
King,  supra,  was  not  overruled  or 
shaken  in  Pickering  i\  Busk,  supra, 
and  was  not  intended  to  be  affected 
by  the  Legislature.  For  example,  if 
a  furnished  house  be  let  to  one  who 
carries  on  the  business  of  an  auc- 
tioneer, he  is  intrusted  as  tenant 
with  the  furniture,  being  in  fact  an 
auctioneer;  but  it  never  was  the 
common  law,  and  could  not  be  in- 
tended to  be  enacted,  that  if  he  car- 
ried the  furniture  to  his  auction- 
room  and  there  sold  it,  he  could  con- 
fer any  better  title  on  the  purchaser 
than  if  he  had  as  auctioneer  acted 
for  some  other  tenant  who  committed 
a  similar  larceny,  as  a  fraudulent 
bailee ;  nor,  to  come  nearer  to  the 
present  case,  that  a  warehouseman 
or  wharfinger  who  as  such  is  in- 
trusted with  the  custody  of  goods,  if 
he  happens  also  to  pursue  the  trade 
of  a  factor,  can  give  a  better  title  by 
the  sale  of  the  goods  than  he  could  if 
they  had  been  intrusted  to  some  other 
warehouseman  who  employed  him  to 
sell.  This  was  the  construction  put 
upon  the  act  in  !Monk  r.  Whitten- 
bury,  2  B.  &  Ad.  484,  decided  in 
1831;  and  that  decision  has  never 
been  questioned.  That  decision  was 
before  5  &  6  Vict.,  c.  ,39;  and  the 
Loffislature  might  easily  have  altered 
the  enactments,  if  they  had  been  so 
minded,  so  as  to  avoid  the  eflfect  of 
that  decision,  as  they  did  alter  them 
so  as  to  avoid  the  effect  of  other  de- 
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of  the  statute.     An  intending  buyer  who  had  been  given  posses- 
sion and  who  wrongfully  resold  the  goods  was  held  not  to  be 


visions.  The  5  &  6  Vict.,  c.  39,  com- 
mences with  a.  preamble ;  and  though, 
of  course,  the  enacting  part  may 
either  go  further  than  or  fall  short 
of  eflfccting  what  is  recited  in  that 
preamble  as  being  the  object  of  the 
Legislature,  that  preamble  is  of  gi-eat 
importance.  It  iirst  recites  that,  under 
6  Geo.  I'\',  c.  94,  '  and  the  pres- 
ent state  of  the  la^Y,  advances  cannot 
safely  be  made  upon  goods  or  docu- 
ments of  title  to  persons  known  to 
have  possession  as  agents  only.' 
This  points  to  Fletcher  t".  Heath, 
supra,  and  shows  an  intention  to 
alter  the  law  as  there  decided.  It 
then  recites  that  '  advances  on  the 
security  of  goods  and  merchandise 
have  become  an  usual  and  ordinary 
course  of  business,  and  it  is  expedient 
and  necessary  that  reasonable  and 
safe  facilities  should  be  afforded 
thereto,  and  that  the  same  protection 
and  validity  should  be  extended  to 
iona  fide  advances  upon  goods  and 
merchandise  as  by  the  said  recited 
act  is  given  to  sales,  and  that  owners 
intrusting  agents  with  the  possession 
of  goods  and  merchandise,  or  of 
documents  of  title  thereto,  should  in 
all  cases  where  such  owners  by  the 
said  recited  act  or  otherwise  would 
be  bound  by  a  contract  or  agreement 
of  sale  be  in  like  manner  bound  by 
any  contract  or  agreement  of  pledge 
or  lien  for  any  advances  bona  fide 
made  on  the  security  thereof.'  This 
recital  shows  a  plain  intention  to  en- 
act that  what  had,  ever  since  the  case 
of  Paterson  i'.  Tash,  2  Strange,  1178, 
been  the  law,  should  no  longer  be 
so ;  and  that  an  agent  having  power 
to  sell  should  be  also  enabled  to 
pledge.     But   there   is  no   indication 
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of  any  intention  to  give  a,  power  to 
pledge  where  there  is  not  power  to 
sell ;  nor  to  extend  the  power  to  sell 
bej'ond  that  which  by  the  common 
law  and  6  Geo.  IV,  c.  94,  §  4,  was 
given;  nor  to  alter  the  construction 
put  upon  that  enactment  by  the  de- 
cision in  Monk  v.  Whittenbury,  supra. 
There  is  a  further  recital  that  the 
act  does  not  extend  to  protect  ex- 
changes of  securities  bona  fide  made. 
This  refers  to  Taylor  v.  Kymer,  3 
B.  &  Ad.  320,  and  perhaps  Bonzi  v. 
Patrick,  4  M.  &  G.  295,  though  that 
latter  case  (after  very  protracted 
litigation)  was  not  decided  till  a 
few  weeks  before  5  &  6  Vict.,  c.  39, 
received  the  royal  assent,  and  this 
recital  shows  an  intention  to  alter 
the  law  as  there  decided.  There  is  no 
express  recital  pointing  to  the  de- 
cision in  Phillips  v.  Huth,  supra,  and 
the  case  of  Hatfield  v.  Phillips,  supra, 
which  had  then  been  decided  in  the 
Exchequer  Chamber  and  was  still 
pending  in  the  House  of  Lords ;  but, 
from  the  enactment  in  the  fourth  sec- 
tion it  is  plain  that  these  cases  were 
in  contemplation,  and  that  it  was  in- 
tended to  alter  the  law  as  laid  down 
in  those  cases.  The  Legislature  then 
proceed  in  the  first  section  to  enact 
that  '  any  agent '  who  shall  there- 
after be  intrusted  with  the  possession 
of  goods  or  of  the  documents  of  title 
to  goods,  may  pledge  the  same.  The 
Legislature,  it  is  to  be  observed,  does 
not  use  the  words  '  person  intrusted,' 
wMch  are  those  used  in  the  second 
section  of  6  Geo.  IV,  c.  94,  but  '  agent 
intrusted,'  being  the  words  used  in 
the  fourth  section  of  the  act,  on 
which  words  a  judicial  construction 
had  been   put  in  Monk  v.  Whitten- 
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able  to  give  a  good  title,^^  so  a  seller  left  in  possession  is  not  an 
agent  intrusted  with  the  goods,  and  a  wrong  dealing  with  the  goods 
by  such  a  seller  creates  no  title.^"*  An  agent  who  did  a  double 
business  of  warehousing  wool  and  selling  it  as  a  broker  was  held 
incapable  of  making  a  valid  pledge  of  wool  which  had  been  in- 
trusted to  him  to  store,  but  which  he  had  not  been  authorized  to 
sell  though  it  was  the  course  of  business  between  him  and  his 
customer  to  make  sales,  when  directed,  of  wool  sent  to  him  for 
■storage.^®  Again,  where  the  agent's  authority  was  revoked,  but 
he  still  remained  in  possession  of  the  principal's  goods,  a  pledge 
by  the  agent  was  held  invalid.^"  On  the  other  hand,  if  the  owner 
intrusted  the  agent  with  the  goods  as  an  agent  to  sell,  a  pledge 
by  the  agent  was  valid  though  the  agent  procured  the  goods  to  be 
intrusted  to  him  by  fraud. ^^     In  1877  another  Factors'  Act  was 


bury,  supra.  The  second  section  alt- 
ers the  law  as  declared  in  Taylor  r. 
Kymer,  supra.  The  fourth  section 
alters  the  law  as  laid  down  in 
Pliillips  (;.  Huth,  supra,  by  en- 
acting '  that  any  agent  intrusted 
as  aforesaid  and  in  possession 
of  any  such  documents  of  title, 
whether  derived  immediately  from 
the  owner  of  such  goods  or  obtained 
by  reason  of  such  agent's  having 
been  intrusted  with  the  possession 
of  the  goods  or  of  any  other  docu- 
ment of  title,  shall  be  deemed  and 
taken  to  be  intrusted  with  the  pos- 
session of  the  goods;  ♦  ♦  »  and  an 
agent  in  possession  as  aforesaid  of 
such  goods  or  documents  shall  be 
taken,  for  the  purposes  of  this  act, 
to  have  been  intrusted  therewith  by 
the  owner  thereof,  unless  the  con- 
trary can  be  shown  in  evidence.'  It 
is  not  necessary  to  notice  any  other 
parts   of  the   act." 

"  Jenkyns  v.  Usborne,  7  M.  &  G. 
678.  This  case  has  been  overriden 
by  the  later  English  Factors'  Acts. 

'*  .Johnson  v.  Credit  Lyonnais  Co., 
3  C.  P.  D.  32.  This  case  has  been 
overriden  by  the  later  English  Fac- 
tors' Acts. 

^  Cole  r.  Northwestern  Bank,  L.  R. 


10  C.  P.  354.  Blackburn,  J.,  said: 
"  The  Legislature  seem  to  us  to  have 
wished  to  make  it  the  law,  that, 
where  a  third  person  has  intrusted 
goods  or  the  documents  of  title  to 
goods  to  an  agent  who  in  the  course 
of  such  agency  ^sells  or  pledges  the 
goods,  he  should  be  deemed  by  that 
act  to  have  misled  any  one  who  bona 
fide  deals  with  the  agent  and  makes 
a  purchase  from  or  an  advance  to 
him  without  notice  that  he  was  not 
authorized  to  sell  or  to  procure  the 
advance.  And  we  think  that,  if  this 
was  the  intention,  it  is  carried  out 
by  the  enactments.  We  do  not  think 
that  it  was  wished  to  make  the  owner 
of  goods  lose  his  property  if  he 
trusted  the  possession  to  a  person 
who  in  some  other  capacity  made 
sales,  in  case  that  person  sold  them. 
If  such  was  the  wish  of  those  who 
framed  the  act,  we  think  they  have 
not  used  language  suflBcient  to  ex- 
press an  intention  so  to  enact." 

'"Fuentes  r.  Montis,  L.  K.  3  C.  P. 
268.  This  decision  was  overriden 
by  the  later  Factors'  Acts  hereafter 
referred  to. 

"  Sheppard  v.  Union  Bank,  7  H.  & 
y!.  661 ;  Baines  v.  Swainson,  4  B.  & 
S.  270. 
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passed,^^  smd  finally  in  1889  a  statute  consolidated  and  extended 
the  Factors'  Acts.^^     As  these  statutes  have  not  been  copied  in 


"40  AND  41  VICTORIA,  Cap.  39. 
An  Act  to  amend  the  Factors  Acts. 
II.  Where  any  agent  or  person  has 
been  intrusted  with  and  continues  in 
the  possession  of  any  goods,  or  docu- 
ments of  title  to  goods,  within  the 
meaning  of  the  principal  Acts  as 
amended  by  this  Act,  any  revocation 
of  his  instrument  or  agency  shall 
not  prejudice  or  affect  the  title  or 
rights  of  any  other  person  who,  with- 
out notice  of  such  revocation,  pur- 
chases such  goods,  or  malces  advances 
upon  the  faith  or  security  of  such 
goods  or  documents.  III.  Wliere  any 
goods  have  been  sold,  and  the  vendor 
or  any  person  on  liis  behalf  continues 
or  is  in  possession  of  the  documents 
of  the  title  thereto,  any  sale,  pledge, 
or  other  disposition  of  the  goods  or 
documents  made  by  such  vendor  or 
any  person  or  agent  intrusted  by 
the  vendor  with  the  goods  or  docu- 
ments within  the  meaning  of  the 
principal  Acts  as  amended  by  this 
Act  so  continuing  or  being  in  pos- 
session, shall  be  as  valid  and  effect- 
ual as  if  such  vendor  or  person 
were  an  agent  or  person  intrusted 
by  the  vendee  with  the  goods  or  docu- 
ments within  the  meaning  of  the 
principal  Acts  as  amended  by  this 
Act,  provided  the  person  to  whom  the 
sale,  pledge,  or  other  disposition  is 
made  has  not  notice  that  the  goods 
have  been  previously  sold.  IV.  Where 
any  goods  have  been  sold  or  con- 
tracted to  be  sold,  and  the  vendee,  or 
any  person  on  his  behalf,  obtains  the 
possession  of  the  documents  of  title 
thereto  from  the  vendor  or  his  agents, 
any  sale,  pledge,  or  disposition  of 
such  goods  or  documents  by  such 
vendee  so  in  possession  or  by  any 
other  person  or  agent  intrusted  by 
the  vendee  with  the  documents  within 


the  meaning  of  the  principal  Acts 
as  amended  by  this  Act  shall  be  as 
valid  and  effectual  as  if  such  vendee 
or  other  person  were  an  agent  or  per- 
son intrusted  by  the  vendor  with  the 
documents  within  the  meaning  of  the 
principal  Acts  as  amended  by  this 
Act,  provided  the  person  to  whom  the 
sale,  pledge,  or  other  disposition  is 
made  has  not  notice  of  any  lien  or 
other  right  of  the  vendor  in  respect 
of  the  goods.  V.  Where  any  ■  docu- 
ment of  title  to  goods  has  been  law- 
fully indorsed  or  otherwise  trans- 
ferred to  any  person  as  a,  vendee  or 
owner  of  the  goods,  and  such  person 
transfers  such  document  by  indorse- 
ment (or  by  delivery  where  the  docu- 
ment is  by  cnstom,  or  by  its  express 
terms  transferable  by  delivery,  or 
makes  the  goods  deliverable  to  the 
bearer)  to  a  person  who  takes  the 
same  bona  fide  and  for  valuable  con- 
sideration, the  last-mentioned  trans- 
fer shall  have  the  same  effect  for 
defeating  any  vendor's  lien  or  right 
of  stoppage  in  transitu  as  the  trans- 
fer of  a  bill  of  lading  has  for  defeat- 
ing the  right  of  stoppage  in  transitu. 
='52  AND  53  VICTORIA,  Cap.  45. 
An  Act  to  Amend  and  Consolidate 
the  Factors  Acts.  Be  it  enacted  by 
the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal 
and  Commons  in  this  present  Par- 
liament assembled,  and  by  the  au- 
thority of  the  same,  as  follows  r  — 
1.  For  the  purposes  of  this  Act. 
(1)  The  expression  "mercantile 
agent "  shall  mean  a  mercantile  agent 
having  in  the  customary  course  of 
his  business  as  such  agent  authority 
either  to  sell  goods  or  to  consign 
goods  for  the  purpose  of  sale,  or  to 
buy  goods  or  to  raise  money  on  the 
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the  United  States^,  it  is  unnecessary  to  examine  their  provisions  in 
detail.  It  is  sufficient  to  point  out  how  far  some  sections  of  the 
latest  act  go.     Thus  a  vendor  in  possession  may  pledge  or  sell  to  a 


seenrity  of  goods:  (2)  A  person 
shall  be  deemed  to  be  in  possession 
of  goods  or  of  the  documents  of  title 
to  goods,  where  the  goods  or  docu- 
ments are  in  his  actual  custody  or 
are  held  by  any  other  person  subject 
to  his  control  or  for  him  or  on  his 
behalf:  (3)  The  expression  "  goods  " 
shall  include  wares  and  merchandise: 

( 4 )  The  expression  "  document  of 
title  "  shall  include  any  bill  of  lading, 
dock -warrant,  warehouse-keeper's  cer- 
tificate, and  warrant  or  order  for  the 
deli  very  of  goods,  and  any  other 
document  used  in  the  ordinary  course 
of  business  as  proof  of  the  possession 
or  control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by  in- 
dorsement or  by  delivery,  the  pos- 
sessor of  the  document  to  transfer  or 
receive     goods     thereby    represented: 

( 5 )  The  expression  "  pledge  "  shall 
include  any  contract  pledging,  or  giv- 
ing a  lien  or  security  on,  goods, 
whether  in  consideration  of  an  origi- 
nal advance  or  of  any  further  or  con- 
tinuing advance  or  of  any  pecuniary 
liability:  (6)  The  expression  "per- 
son "  shall  include  any  body  of  per- 
sons corporate  or  vmincorporate. 
2.  (1)  Where  a  mercantile  agent  is, 
with  the-  consent  of  the  owner,  in 
possession  of  goods  or  of  the  docu- 
ment of  title  to  goods,  any  sale, 
pledge  or  otlier  disposition  of  the 
goods  made  by  Mm,  when  acting  in 
the  ordinary  course  of  business  of  a, 
mercantile  agent,  ahal'l,  subject  to  the 
provisions  of  this  Act.  be  as  valid 
as  if  he  were  expressly  authorized 
by  the  owner  of  the  goods  to  m.ake 
the  same ;  provided  that  the  person 
taking  under  the  disposition  acts  in 
good  faith,  and  has  not  at  the  time 


of  the  disposition  notice  that  the 
person  making  the  disposition  has 
not  authority  to  make  the  same. 
(2)  Wliere  a,  mercantile  agent  has, 
with  the  consent  of  the  owner,  been 
in  possession  of  goods  or  of  the  docu- 
ments of  title  to  goods,  any  sale, 
pledge,  or  other  disposition,  which 
would  have  been  valid  if  the  consent 
had  continued,  shall  be  notwithstand- 
ing the  determination  of  the  consent: 
provided  that  the  person  taking  under 
the  disposition  has  not  at  the  time 
thereof  notice  that  the  consent  has 
been  determined.  ( 3 )  Where  a  mer- 
cantile agent  has  obtained  possession 
of  any  documents  of  title  to  goods 
by  reason  of  his  being  or  having  been, 
with  the  consent  of  the  owner,  in 
possession  of  the  goods  represented 
thereh.j',  or  of  any  other  documents 
of  title  to  the  goods,  his  possession 
of  the  first  mentioned  documents 
shall,  for  the  purpose  of  this  Act, 
be  deemed  to  be  with  the  consent  of 
the  owner.  (4)  For  the  jrarposes 
of  this  Act  the  consent  of  the 
owner  shall  be  pi'esumed  in  the 
absence  of  evidence  to  the  contrary. 

3.  A  pledge  of  the  documents  of 
title  to  goods  shall  be  deemed 
to     be     a     pledge     of     the     goods. 

4.  Where  a  mercantile  agent  pledges 
goods  as  security  for  a  debt  or  lia- 
bility due  from  the  pledgor  to  the 
pledgee  before  the  time  of  the  pledge, 
the  pledgee  shall  acquire  no  further 
right  to  the  goods  than  could  have 
been  enforced  by  the  pledgor  at  the 
time  of  the  pledge.  5.  The  considera- 
tion necessary  for  the  validity  of  a 
sale,  pledge,  or  other  disposition,  of 
goods,  in  pursuance  of  this  Act,  may 
be  either  a  payment  in  cash,  or  the 
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delivery  or  transfer  of  other  goods, 
or  of  a.  document  of  title  to  goods, 
or  of  a  negotiable  security,  or  any 
other  valuable  consideration ;  but 
where  goods  are  pledged  by  a  mer- 
cantile agent  in  consideration  of  the 
delivery  or  transfer  of  other  goods, 
or  of  a  document  of  title  to  goods, 
or  of  a  negotiable  security,  the 
pledgee  shall  acquire  no  right  or  in- 
terest in  the  goods  so  pledged  in  ex- 
cess of  the  value  of  the  goods,  docu- 
ments, or  security  when  so  delivered 
or  transferred  in  exchange.  6.  For 
the  purposes  of  this  Act  an  agree- 
ment made  with  a  mercantile  agent 
through  a  clerk  or  other  person  in  the 
ordinary  course  of  business  to  make 
contracts  of  sale  or  pledge  on  his  be- 
half shall  be  deemed  to  be  an  agree- 
ment with  the  agent  7.  (1)  Where 
the  owner  of  goods  has  given  posses- 
sion of  the  goods  to  another  person 
for  the  purpose  of  consignment  or 
.sale,  or  has  shipped  the  goods  in  the 
name  of  another  person,  and  the  con- 
signee of  the  goods  has  not  had  no- 
tice that  such  person  is  not  the  owner 
of  the  goods,  the  consignee  shall,  in 
respect  of  advances  made  to  or  for 
the  use  of  such  person,  have  the  same 
lien  on  the  goods  as  if  such  person 
were  the  owner  of  the  goods,  and 
may  transfer  any  such  lien  to  an- 
other person.  (2)  N^othing  in  this 
section  shall  limit  or  affect  the  valid- 
ity of  any  sale,  pledge,  or  disposition, 
by  a  mercantile  agent.  8.  Where  a 
person,  having  sold  goods,  continues, 
or  is,  in  possession  of  the  goods  or 
of  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by 
that  person,  or  by  a  mercantile  agent 
acting  for  him,  of  the  goods  or  docu- 
ments of  title  under  any  sale,  pledge, 
or  other  disposition  thereof,  or  under 
any  agreement  for  sale,  pledge,  or 
other  disposition  thereof,  to  any  per- 
son receiving  the  same  in  good  faith, 
and   without   notice  of   the   previous 


sale,  shall  have  the  sajne  eff«ot  as  if 
the  person  making  the  delivery  or 
transfer  were  expressly  authorized 
by  the  owner  of  the  goods  to  make 
the  same.  9.  Wliere  a  person,  hav- 
ing bought  or  agreed  to  buy  goods, 
obtains  with  the  consent  of  the  seller 
possession  of  the  goods  or  the  docu- 
ments of  title  to  the  goods,  the  de- 
livery or  transfer,  by  that  person  or 
by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of 
title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any 
agreement  for  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  re- 
ceiving the  same  in  good  faitli,  and 
without  notice  of  any  lien  or  other 
right  of  the  original  seller  in  respert 
of  the  goods,  shall  have  the  same 
effect  as  if  the  person  making  the 
delivery  or  transfer  were  a  mercantile 
agent  in  possession  of  the  goods  or 
documents  of  title  with  the  consent 
of  the  owner.  10.  Where  a  docu- 
ment of  title  to  goods  has  been  law- 
fully transferred  to  a  person  as  a 
buyer  or  o^\^!ler  of  the  goods,  and 
that  person  transfers  the  document  to 
a  person  who  takes  the  document  in 
good  faith  and  for  valuable  cowsid- 
eration,  the  last  mentioned  transfer 
shall  have  the  same  effect  for  defeat- 
ing any  vendor's  lien  or  right  of  stop- 
page in  transitu  as  the  transfer  of  a 
bill  of  lading  has  for  defeating  the 
right      of      stoppage      in      transitu. 

11.  For  the  purposes  of  this  Act. 
the  transfer  of  a  document  may  be 
by  indorsement,  or,  where  the  docu- 
ment is  by  custom  or  by  its  ex- 
press terms  transferable  by  deliv- 
ery, or  makes  the  goods  deliverable 
to     the     bearer,     then     by     delivery. 

12.  (1)  Nothing  in  this  Act  shall 
authorize  an  agent  to  exceed  or  de- 
part from  his  authority  as  between 
himself  and  his  principal,  or  exempt 
him  from  any  liability,  civil  or  crim- 
inal,  for   so   doing.    (2)    Nothing  in 
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bona  fide  purchaser  with  the  same  effect  as  a  mercantile  agent.*" 
This  virtually  adopts  the  rule  generally  laid  down  in  this  coun- 
try,*-' but  not  common  law  in  England*^  that  delivery,  though  not 
necessary  to  transfer  the  property  as  between  the  parties,  is  essen- 
tial as  against  an  innocent  subsequent  purchaser.  It  is  also  pro- 
vided*^ that  a  pledge  or  sale  by  a  buyer  in  possession  to  a  bona 
fide  i^urchaser  is  effective.  This  provision  enables  a  conditional 
vendee  in  England  to  transfer  title  to  a  bona  fide  purchaser.** 
Though  possession  of  goods  is  obtained  by  a  mercantile  agent  by 
means  which  amount  to  larceny  by  trick,  the  Factors'  Act  pro- 
tects a  pledge  by  the  agent. *^ 


this  Act  shall  prevent  the  owner  of 
goods  from  recovering  the  goods  from 
an  agent  or  hia  trustee  in  bankruptcy 
at  any  time  before  the  sale  or  pledge 
thereof,  or  shall  prevent  the  owner  of 
goods  pledged  by  an  agent  from  hav- 
ing the  right  to  redeem  the  goods 
at  any  time  before  the  sale  thereof, 
on  satisfying  the  claim  for  which  the 
goods  were  pledged,  and  paying  to  the 
agent,  if  by  him  required,  any  money 
in  respect  of  which  the  agent  would 
be  by  law  entitled  to  retain  the  goods 
or  the  documents  of  title  thereto, 
or  any  of  them,  by  way  of  lien  as 
against  the  owner,  or  from  recover- 
ing from  any  person  with  whom  the 
goods  have  been  pledged  any  balance 
of  money  remaining  in  his  hands  as 
the  produce  of  the  sale  of  the  goods 
after  deducting  the  amount  of  his 
lien.  (3)  Nothing  in  this  Act  shall 
prevent  the  owner  of  goods  sold  by 
an  agent  from  recovering  from  the 
buyer  the  price  agreed  to  be  paid  for 
the  same,  or  any  part  of  that  price, 
subject  to  any  right  of  set-off  on  the 
part  of  the  buyer  against  the  agent. 
13.  The  provisions  of  this  Act  shall 
be  construed  in  amplification  and  not 
in  derogation  of  the  powers  exercis- 
able by  an  agent  independently  of 
this  Act.  14.  The  enactments  men- 
tioned in  the  schedule  to  this  Act 
are  hereby  repealed  as  from  the  com- 


mencement of  this  Act,  but  this  re- 
peal shall  not  afi'ect  any  right  ac- 
quired or  liability  incurred  before  the 
commencement  of  this  Act.  15.  This 
Act  shall  commence  and  come  into 
operation  on  the  first  day  of  Janu- 
ary one  thousand  eight  hundred  and 
ninety.  16.  This  Act  shall  not  ex- 
tend to  Scotland.  17.  This  Act  may 
be  cited  as  the  Factors  Act,  1889. 

"See   §   8. 

"  See  infra,  §  349  et  seq. 

''Blackburn,  Sales,  §§  327,  328; 
Meyerstein  v.  Barber,  L.  R.  2  C.  P. 
38,  51. 

"  See  §  9. 

"Lee  i).  Butler,  [1893]  2  Q.  B.  318. 
But  one  who  hires  goods  though  with 
an  option  to  purchase  them  cannot 
give  a  good  title.  Helby  v.  Matthews, 
[1895]  A.  C.  471,  overruling  Shen- 
stone  r.  Hilton,  [1894]  2  Q.  B. 
452. 

"Oppenheimer  v.  Frazer,  [1907]  1 
K.  B.  519.  The  court  held  it  suf- 
ficient that  the  owner  of  the  goods 
consented  to  give  possession  to  the 
agent.  The  court  called  attention, 
however,  to  the  fact  that  a  case 
might  arise  where  the  agent's  trick 
would  negative  any  contract  of  bail- 
ment ;  "  as  where  by  a  trick  a  man 
persuades  the  owner  to  give  him 
actual  possession  of  the  goods;  the 
owner    believing   that   he    is   anotiier 
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§  320.  Factors'  Acts  in  the  United  States.—  A  few  States,  and 
only  a  few,  have  passed  Factors'  Acts;  namely,  Maine,*'*  Mary- 
land,*' Massachusetts,*'^  New  York,*"  Ohio,=^"  Pennsylvania,'* 
Ehode  Island,^^  "Wisconsin,^^  also  Ontario.^*  These  statutes  are 
derived  in  the  main  from  the  three  earlier  English  statutes,  but 
the  wording  of  the  American  statutes  is  not  identical  with  that 
of  the  English  acts,  nor  are  the  American  statutes  identical  with 
«ach  other.     Their  effect  may,  however,  be  summarized. 

§  321.  The  shipper  treated  as  owner  to  protect  advances  of  con- 
signee.—  In  the  statutes  of  all  the  States  referred  to  in  the  preced- 
ing section,  it  is  provided  that  where  merchandise  is  shipped, 
the  shipper  is  to  be  regarded  as  the  true  owner  so  far  as  to  pro- 
tect a  consignee  of  the  goods  who  has  made  advances  upon  them. 
This  general  provision  is  qualified  in  the  Massachusetts  statute 
by  the  requirement  that  the  goods  must  have  been  shipped  for  sale 
by  a  person  in  lawful  possession  of  them;  and  in  Pennsylvania 
the  shipper  must  have  been  intrusted  with  the  merchandise  with 
authority  to  sell  or  consig-n  it.  Even  in  States  where  there  is  no 
such  qualification,  the  language  of  the  statute  would  probably  not 
be  literally  enforced.  According  to  the  literal  language  of  the 
statutes  a  thief  could  make  a  valid  pledge  of  goods  to  a  consignee 
to  whom  the -goods  were  shipped.  The  New  York  court,  at  least, 
has  repudiated  this  construction."''  It  is  probable  that  other 
States  having  statutes  worded  similarly  would  follow  the  New 
Y^'ork  decisions.  A  further  qualification  of  the  provisions  of 
the  statute  is  expressly  made  in  the  statutes  of  Maryland,  Massa- 
chusetts, New  York,  Ohio,  Pennsylvania,  Ehode  Island,  Wiscon- 
sin ;  namely,  if  the  consignee  had  notice,  by  the  bill  of  lading  or 
otherwise,  that  the  shipper  was  not  the  actual  owner,  the  advances 
of  the  consignee  will  not  be  protected. 

person."      See    also    Oppenheimer    V.  "Gen.  Laws   (1896),  c.  158. 

Attenborough,    [1907]    1   K.   B.    510,  "Sanborn  &  Berryman  Arniot.  St., 

T1908]   1  K.  B.  221.  §§  3345,  3346. 

"Rev.  St.   (1903),  c.  33.  "Rev.  St.    (1897),  o.  150. 

"Pub.   Gen.  Laws    (1904),  Art.   2.  "  Covill  D.  Hill,  4  Denio,  323;  First 

"Rev.  Laws   (1902),  c.  68.  Nat.    Bank    of    Toledo   v.    Shaw,    61 

"  Acts  of  1830,  c.  179.  N.    Y.    283;    Kinsey    !'.    Leggett,    71 

""Bates  Ann.   St.,    §§   3214-3220.  N.   Y.    387.      In  the   case  last  cited 

"  Brightly's  Purdon's  Dig.    (1894),  the   court   held   that   the   act   "only 

J.  867.  applies  when  the  shipment  is  made 
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§  322.  Power  of  consignee  or  factor  to  deal  with  goods. —  The 

statutes  of  all  the  States  having  Factors'  Acts  provide  for  the 
validity  of  certain  dispositions  of  the  goods  made  by  a  factor 
intrusted  with  possession  of  merchandise.  In  New  York,  Ohio, 
asd  Wisconsin,  it  is  enough  if  the  factor  is  intrusted  with  the 
merchandise,  either  for  the  purpose  of  sale  or  to  secure  advances. 
In  the  other  States  it  is  essential  that  the  merchandise  shall  be 
intrusted  to  the  factor  for  the  purpose  of  sale.  A  factor  intrusted 
with  goods,  as  the  statute  requires,  is  deemed  a  true  owner  so 
far  as  to  give  validity  to  any  sale  or  pledge  of  the  merchandise 
to  a  person  who  enters  into  such  transaction  in  good  faith.  In 
Massachusetts  and  Wisconsin  it  is  immaterial  that  the  purchaser 
or  pledgee  is  aware  that  he  is  dealing  with  a  factor,  and  in  Mary- 
land and  Khode  Island,  one  who  knows  he  is  dealing  with  a 
factor  is  protected  in  regard  to  any  purchases  from  the  factor  and 
payments  for  purchases  made  to  him,  provided,  of  course,  that 
there  was  no  notice  of  the  factor's  lack  of  authority.  It  is  gen- 
erally provided  that  a  pledge  for  an  antecedent  debt  will  give  the 
pledgee  no  greater  right  than  the  factor  had,  and  the  original 
owner  is  allowed  to  redeem  pledged  goods  on  repayment  of  the 
amount  for  which  they  are  pledged.  The  statutes  of  all  the 
States  in  question  also  have  provisions  in  regard  to  intrusting 
bills  of  lading,  warehouse  receipts,  and  similar  documents  of 
title.  It  may  be  said  broadly  that  the  factor  is  given  at  least  as 
much  power  in  the  disposition  of  such  documents  as  in  the  dis- 
position of  ordinary  merchandise.  The  limits  of  the  power  to 
transfer  such  documents  must,  however,  be  sought  not  only  in 
Factors'  Acts  but  in  the  custom  of  merchants  and  in  legislation 
aimed  at  carrying  that  custom  into  effect,  for  as  to  documents  of 
title  negotiable  in  form  at  least,  the  custom  of  merchants  is  much 
more  far-reaching  than  the  Factors'  Acts,  and  much  legislation 
has  been  enacted  to  make  the  custom  effectual.''® 

with  the  consent  of  the  real  owner  in  any  fault  on  their  part  lost  control 

the  name  of  another;"  and  that  "the  over  it." 

act  was  not  intended  to  deprive  '"  In  regard  to  the  transfer  of  prop- 
actual  owners  (of  their  property)  erty  by  means  of  documents  of  title, 
who  had  not  parted  with  their  title  see  supra,  §  282  et  seq.,  and  infra, 
or   who  had   by   fraud   and  without  |  405  et  seq. 
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§  323.  Questions  of  construction  under  American  Factors'  Act. — 
The  same  question  that  has  been  so  much  considered  in  the  Eng- 
lish cases  —  Who  is  an  "  agent  intrusted  "  within  the  meaning  of 
the  statute  with  goods  for  tlie  purpose  of  sale?  has  been  the 
subject  of  litigation  in  this  country.  The  English  authorities 
would  doubtless  be  followed  generally,  but  one  or  two  exceptions 
must  be  noted.  As  has  already  been  seen,  it  is  held  in  England,^^ 
that  even  though  a  factor  procures  goods  to  be  intrusted  to  him 
by  fraud,  he  is,  nevertheless,  within  the  terms  of  the  act.  The 
contrary  has  been  held  in  ]\Iassachusetts.'*^  Who  is  such  an  agent, 
as  to  come  within  the  meaning  of  the  statutes,  is  also  a  question 
which  has  not  been  decided  in  the  same  way  in  Massachusetts  as 
in  England.^* 

§  324.  The  seller  in  a  conditional  sale  is  not  estopped  to  assert 
his  title. — Another  situation  which  has  given  rise  to  much  litiga- 
tion is  that  where  a  seller  delivers  goods  to  one  who  contracts 
to  buy  them  on  credit,  and  the  seller  stipulates  that  title  shall  not 
pass  until  the  price  has  been  paid.     This  is  universally  known  as 

"  See  supra,  §  319.  obtained  gooda  from  him,  not  by 
"'  Prentice  Co.  r.  Page,  164  Mass.  fraudulent  representation  but  pursu- 
276,  41  N.  E.  279.  In  this  case  ant  to  a  custom  of  the  jeweler  to  de- 
jewelry  was  delivered  to  one  Gregg,  liyer  goods  to  the  salesman  with  au- 
owing  to  fraudulent  representation  thority  to  sell  them  either  for  cash 
on  the  part  of  the  latter,  for  the  or  on  conditional  sale.  The  salesman 
purpose  of  making  conditional  sales  thereafter  pledged  them  with  the  de- 
of  the  goods.  It  was  held  that  Gregg  fendant.  It  was  held  tliat  the  jewel- 
could  not  be  regarded  as  intrusted  er  could  not  replevy  the  goods.  The 
with  the  goods,  in  view  of  the  fraudu-  salesman  was  a  person  "  intrusted 
lent  and,  indeed,  criminal  means  by  with  merchandise  and  having  author- 
which  he  secured  them.  The  court  ity  to  sell  the  same.''  The  court 
took  a  further  distinction  in  order  distinguished  the  case  of  H.  A.  Pren- 
to  avoid  the  authority  of  Baines  v.  tice  Co.  r.  Page,  164  Mass.  276 
Swainson,  4  B.  &  S.  270,  that  the  (stated  in  the  preceding  note),  both 
English  Factors'  Acts  simply  pro-  on  the  ground  that  no  fraudulent 
vide  that  the  goods  shall  be  "  in-  representation  appeared  to  have  been 
trusted "  and,  not  like  the  Mas-  made  in  the  later  case,  but  also  that 
sachusetts  act,  "  intrusted  for  sale.''  in  this  case  the  salesman  had  the 
See  also  Soltau  v.  Gerdau,  119  N.  Y.  power  to  make  cash  sales  as  an  alter- 
380,  23  N.  E.  864,  16  Am.  St.  Rep.  native  means  of  disposing  of  the 
843 ;  Miller  v.  Laws,  7  Am.  L.  Eec.  goods,  whereas  in  the  earlier  case 
606  (Ohio).  the  power  was  confined  to  mak- 
''°  In  Cairns  v.  Page,  165  Mass.  552,  ing  conditional  sales.  On  the  other 
43  N.  E.  503,  a  salesman  of  a  jeweler  hand      in      Hastings      v.      Pearson, 
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a  conditional  sale.®"  Although,  as  has  been  seen,®^  the  term  "  con- 
ditional sale  "  may  properly  include  bargains  on  other  conditions 
that  the  payment  of  the  price,  the  name  is  generally  confined  to 
.sales  upon  this  condition.  It  is  settled  by  an  overwhelming  %veight 
of  authority  that  the  seller  is  not  estopped  by  his  conduct  in  deliv- 
ering possession  of  the  goods  to  the  buyer  upon  such  a  bargain 
from  asserting  his  title  against  one  who  purchases  from  the  buyer, 
relying    upon    the    apparent    title    of    the    latter.*^     As    will    be 


[1S93]  1  Q.  B.  62,  a,  salesman  having 
substantially  the  same  powers  and 
duties  as  the  salesman  in  Cairns  v. 
Page  was  held  not  to  be  a  "  mer- 
cantile agent."  Thacher  v.  Moors, 
134  Mass.  150,  decided  that  a  ware- 
houseman to  whom  goods  were  in- 
trusted as  a  warehouseman  was  not 
an  agent  within  the  Factors'  Act  al- 
though he  was  also  engaged  as  part 
of  his  business  as  a  commission  mer- 
chant. See  also  Schwab  v.  Oatman, 
50  N.  Y.  Misc.  Rep.  393,  106  N.  Y. 
Suppl.  741.  These  cases  are  similar  to 
Cole  f.  Northwestern  Bank,  L.  R.  10 
C.  P.  354,  stated  supra,  §  319. 

'"  Such  a  transaction  is  not  possible 
under  the  laws  of  Louisiana.  Barber 
Asphalt  Paving  Co.  v.  St.  Louis  Cy- 
press Co.,  La.        ,  46  So.  193. 

"  See  supra,  §  7. 

""  England. —  See  Helby  v.  Mat- 
thews, [1804]  2  Q.  B.  262,  [1895] 
A.  C.  471;  Payne  v.  Wilson,  [1895] 
1  Q.  B.  653,  2  Q.  B.  537;  Ex  parte 
Brooks,  23  Ch.  D.  261;  Crawcour  v. 
Salter,  18  Ch.  D.  30;  Ex  parte  Tur- 
quand,  14  Q.  B.  D.  636.  All  these 
cases  do  not  relate  strictly  to  condi- 
tional sales;  some  of  them  relate  to 
agreements  to  hire  with  an  option  to 
purchase,  not  merely  formal,  given  to 
the  buyer,  and  to  apply  the  rent  to 
the  price ;  but  the  reasoning  of  the 
courts  makes  it  clear  that  the  Bills 
of  Sales  Acts  which  require  bills  of 
sale  if  written  to  be  recorded,  and 
the  Factors'  Act  of  1889,  which  pro- 


tects purchasers,  whether  by  abso- 
lute sale  or  by  mortgage  or  pledge, 
from  a  buyer  in  possession,  are  the 
only  bars  in  England  to  the  seller's 
right  of  recovery  in  any  form  of 
bargain  resembling  a  conditional  sale. 

Canada. — ■  Stevenson  r.  Rice,  24  U. 
C.  C.  P.  245;  Mason  v.  Johnson,  27 
U.  C.  C.  P.  208 ;  Tufrts  v.  Mottaslied, 
29  U.  C.  C.  P.  539;  Boyce  v.  Mc- 
Donald, [1893]  9  Man.  297;  Mason 
V.  Bickle,  2  Ont.  App.  291;  Nord- 
heimer  v.  Robinson,  2  Ont.  App.  305. 

Federal  Coubts. — ■  The  Federal 
courts  will  apply  the  local  law  of  the 
jurisdiction  where  the  transaction 
took  place.  See  Harkness  v.  Russell, 
118  U.,  S.  663,  7  S.  Ct.  51,  30  L.  ed. 
285 ;  Ryle  v.  Knowles  Loom  Works, 
87  Fed.  Rep.  976,  59  U.  S.  App.  653, 
31   C.  C.  A.  340. 

Alabama. —  Piedmont  Land,  etc., 
Co.  V.  Thomson-Houston  Motor  Co., 
(Ala.),  12  So.  768;  Sumner  v.  Woods, 
67  Ala.  139,  42  Am.  Rep.  104  (over- 
ruling Sumner  v.  Woods,  52  Ala.  94, 
and  Dudley  i\  Abner,  52  Ala.  572)  ; 
Weinstein  v.  Freyer,  93  Ala.  257, 
9  So.  285,  12  L.  R.  A.  700;  Adams 
Machine  Co.  i\  Interstate  Building 
Assoc,  119  Ala.  97,  24  So.  857; 
Ensley  Lumber  Co.  i\  Lewis,  121 
Ala.  94,  25  So.  729;  Goodgame  v. 
Sanders,  140  Ala.  247,  37  So.  200; 
Bronson  v.  Russell,  142  Ala.  360,  37 
So.  672;  Riley  V.  Dillon,  148  Ala. 
283,  41   So.  768. 

Arkansas. —  Carroll     v.    Wiggins, 
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30  Ark.  402;  Simpson  i\  Shackleford, 
49  Ark.  C3,  4  S.  W.  165;  Triplett 
V.  Mansur,  etc.,  Co.,  68  Ark.  230,  57 
S.  W.  261,  82  Am.  St.  Eep.  284. 

Califohnia. —  Kohler  v.  Hayes,  41 
Cal.  455 ;  Eodgers  v.  Bachman,  109 
Cal.  552,  42  Pac.  448;  Van  Allen  v. 
Trancis,  123  Cal.  474,  56  Pac.  339; 
Houser-Haines  Mfg.  Co.  r.  Hargrove, 
129  Cal.  90,  61  Pac.  660. 

Connecticut. —  Brown  v.  Fitch,  43 
Conn.  512. 

Delawake. — \Vatertown  Steam  En- 
gine Co.  V.  Davis,  5  Houst.  192 
(but  a,  delay  of  nine  months  in  en- 
forcing hia  right  was  held  to  bar 
the  seller.  Mathews  !'.  Smith,  8 
Houst.  22,  31  Atl.  879). 

Florida. —  Eoof  v.  Chattanooga 
Pulley  Co.,  36   Fla.  284,   18  So.  597. 

Georgia. —  Sims  v.  James,  62  Ga. 
260    (now  changed  by   statute). 

Indiana. —  Sears  v.  Shrout,  24  Ind. 
App.  313,  56  N.  E.  728;  Baals  v. 
Stewart,  109  Ind.  371,  9  N.  E.  403. 

Iowa. —  Baker  v.  Hall,  15  Iowa, 
277;  National  Cash  Register  Co.  v. 
liangg,  127  Iowa,  710,  104  X.  W.  360. 

Kansas. —  Sumner  v.  McFarlan,  15 
Kans.  600   ( now  changed  by  statute ) . 

Maine. —  Brown  v.  Haynes,  52  Me. 
578. 

Massachusetts. —  Wentworth  v. 
Woods  Mach.  Co.,  163  Mass.  28,  39 
N.  E.  414;  Cottrell  v.  Carter,  173 
Mass.  155,  53  N.  E.  375;  Lorain 
Steel  Co.  V.  Norfolk  &  Bristol  Street 
By.  Co.,  187  Mass.  500,  73  N.  E. 
«46. 

Michigan. —  Lansing  Iron  Works 
V.  Wilbur,  111  Mich.  413,  69  N.  W. 
667;  Pettyplace  ti.  Groton  Mfg.  Co., 
103  Mich.  155,  61  N.  W.  266. 

Mississippi. —  Ketchum  v.  Bren- 
nan,  53  Miss.  596;  Journey  v. 
Priestly,  70  Miss.  584,  12  So.  799; 
Young  V.  Salley,  83  Miss.  362,  35  So. 
571  ;  Watts  v.  Ainsworth,  89  Miss. 
40,  42  So.  672;  Fairbanks  Co.  v. 
Graves,  90  Miss.  453,  43  So.  675. 

Missouri. —  Ridgeway  v.  Kennedy, 


52  Mo.  24;   Wangler  v.  Franklin,  70 
Mo.  659. 

Montana. — Heinbockle  v.  Zugbaum, 
5  Mont.  344,  5  Pac.  897,  51  Am.  Rep. 
59;  Bennett  Bros.  Co.  v.  Tam,  24 
Mont.  457,  62  Pac.  780. 

Nebraska. —  Aultman  v.  Mallory, 
5   Neb.    178. 

New  Hampshire. —  Weeks  r.  Pike, 
60  N.  H.  447;  Miehelson  L\  Collins, 
72  N.  H.  554,  58  Atl.  50. 

New  Jersey. —  Marvin  Safe  Co.  v. 
Norton,  48  N.  J.  L.  410,  7  Atl.  418, 
57  Am.  Rep.  566. 

New  Mexico. —  Redewill  v.  Gillen, 
4  N.  Mex.  72,  12  Pac.  872. 

New  York. — Ballard  v.  Burgett,  40 
N.  Y.  314;  Austin  v.  Dye,  46  N.  Y. 
500;  Comer  v.  Cunningham,  77  N.  Y. 
391,  33  Am.  Eep.  626.  Compare 
Smith  V.  Lynes,  5  N.  Y.  41;  Wait  v. 
Green,  36  N.  Y.  556.  In  Comer  v. 
Cunningham,  77  N.  Y.  391,  33  Am. 
Rep.  626,  a  not  wholly  successful  at- 
tempt was  made  to  reconcile  the  New 
York  decisions  on  the  theory  that  in 
the  cases  where  the  iona  fide  pur- 
chaser prevailed  the  contract  be- 
tween the  original  buyer  and  seller 
contemplated  a  delivery  conditional 
upon  the  payment  of  the  price,  and 
that  delivery  having  been  made  with- 
out insisting  upon  the  condition 
there  had  been  a  waiver  of  the  con- 
dition. 

North  Carolina. —  Clayton  v. 
Hester,  80  N.  C.  275;  Harris  v. 
Woodard,  96  N.  C.  232,  1  S.  E.  544. 

Ohio. —  Sanders  v.  Keber,  28  Ohio 
St.  630;  Call  v.  Seymour,  40  Ohio 
St.  670. 

Oregon. —  Singer  Mfg.  Co.  v.  Gra- 
ham, 8  Or.  17,  34  Am.  Rep.  572; 
Christenson  v.  Nelson,  38  Or.  473,  63 
Pac.  648. 

Rhode  Island. — Carpenter  v.  Scott, 
13  E.  L  477. 

Tennessee. —  Price  v.  Jones,  3 
Head,  84;  McCombs  v.  Guild,  9  Lea, 
81. 
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seen,^  the  effect  of  the  decisions  sustaining  the  seller's  title  is 
modifLed  in  many  jurisdictions  by  recording  acts.  And  the 
seller's  title  is  subordinated  to  an  innkeeper's  lien;^*  in  this  re- 
spect, however,  not  differing  from  other  forms  of  ownership. 

§  325.  In  a  few  jurisdictions  the  seller  is  estopped. —  The  deci- 
sions of  a  few  jurisdictions  are  opposed  to  the  doctrine  stated  in 
the  preceding  section,  and  hold  that  a  seller  who  has  delivered 
possession  of  his  goods  on  a  contract  of  conditional  sale  cannot 
thereafter  assert  his  title  against  a  bona  fide  purchaser  from  the 
buyer.''"  The  transaction  is,  however,  even  in  such  States  valid 
between  the  parties.""  But  in  Louisiana  a  conditional  sale  is 
wholly  impossible."^ 

§  320.  Creditors'  rights  where  property  is  sold  conditionally. — 
The  Sales  Act  makes  no  special  provision  in  regard  to  the  rights 
of  creditors  of  the  buyer  or  seller  when  property  is  sold  con- 
ditionally. But  the  principles  applicable  to  the  subject  are  plain. 
Creditors  of  the  seller  after  the  property  has  been  delivered  to 
the  buyer  can  have  no  right  to  take  the  property  from  the  pos- 
session of  the  buyer,  at  least  while  he  is  in  no  default  upon  his 
contract.  As  will  more  fully  be  shown,®**  the  buyer's  right  is  a 
property  right  and  the  seller's  creditors,  no  more  than  the  seller 
can  disturb  it,  tbougli  the  seller  also  has  an  interest  in  the  prop- 
erty which  should  be  subject  to  sale  on  execution.'"     The  rights, 

Texas. —  Leath   v.   Uttley,   66  Tex.  4S7,  95  Am.  Dec.  4.=15;  Van  Duzor  r. 

82,  17   S.  \V,  401.  Allen,  90  111.  409. 

Utah. —  Lippincott      v.      Rich,   19  Kenttjckt. — Vaughn  r.  Hopson,  10' 

Utah,   140,  56   Pac.   806.  Bush,  337;  Greer  r.  Church,  13  Bush, 

Vermont. —  Clark  (.  Wells,  45  Vt.  430. 

4,  12  Am.  Ecp,  187.  :\L\I!^XA^-D.— Hall  r.  Hinks,  21  Md. 

Virginia. —  McC'omb     i .     Donald's  406 ;   Lincoln  r.   Quyrni,  68  Md.  299, 

Admr.,  82  Va.  903,  5  S.  E.  558.  11  Atl.  84S.  6  Am,  St.  Rep.  446. 

Washington. —  Johnston  i.   Wood,  Pe-N-nsvlvania. —   Stadtfeld           r. 

19  Wash.  441,  443,  53  Pac.  707.  Huntsman,    92    Pa.    St.    53,    37    Am. 

•^  Infra,  §  327.  Rep.    661;    Dearborn    r.    Raysor,    132 

"Waters  v.  Gerard,  189  X.  Y.  302,  Pa.  Rt.  231,  20  Atl.  690. 

K2  X.  E.  143,  121  Am.  St.  Rep.  886.  »"  W.    W.    Kimball    Co.     v.    Cruik- 

The  owner  of  a  piano  made  a  eondi-  shank,  123  111.  App.  580. 

tional  sale  of  it  to  a  guest  of  a  hotel.  "  Barber  Asphalt  Paving  Co.  v.  St. 

It   will    be   observed   that   the   seller  Louis  Cypress  Co.,         La.        ,  46  So. 

voluntarily   delivered   it  at  the  hotel.  193. 

''"CoEOEADO. —  Jones     r.    Clark,    20  °«  See  infra,  §  331  ct  seq. 

Colo.  353,  38  Pac.  371.  'McMillan    r.    Larned,    41     Mich. 

Illinois.— ilurch  v.  Wright,  46  111.  521,  2  N.   W.  662. 
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of  tile  buyer's  creditors  to  seize  the  property  while  the  price  is 
still  unpaid  can.  be  no  greater,  aside  from  the  same  principle 
of  estoppel  which  has  just  been  considered  with  reference  to 
bona,  fide  purchasers  of  the  property  from  the  buyer,  and  aside 
from  statutes  hereafter  more  especially  referred  to.  For  the 
buyer's  creditors,  apart  from  estoppel  or  statute,  can  take  no 
greater  right  than  the  buyer  himself  had,  and  in  the  case  under 
consideration,  by  the  express  terms  of  the  contract,  the  buyer  has 
no  title  to  the  goods.  The  interest  of  the  buyer  may  be  subjected 
to  the  claims  of  creditors,™  but  not  the  goods,  as  such.  Xor  can 
there  be  any  greater  estoppel  in  favor  of  the  buyer's  creditors 
than  in  favor  of  a  bona  fide  purchaser  from  the  buyer,  for  the 
situation  is  certainly  no  more  deceptive  to  the  buyer's  creditors 
than  to  those  who  buy  from  him.  Accordingly  in  jurisdictions 
where  a  bona  fide  purchaser  from  the  buyer  is  not  protected,''^ 
creditors  also  are  not  allowed  by  levy  of  attachment  or  execution 
to  treat  the  goods  as  the  property  of  the  buyer.''^^  As  will  here- 
after appear,'^^  this  rule  is  qualified  by  recording  acts  in  many 
States.  Even  apart  from  such  statutes  a  few  States  give  the 
buyer's  creditors  a  right  to  levy  on  the  property,  following  the 
same  line  of  reasoning  which  has  led  a  few  courts  to  protect  pur- 

'"Xewhall  V.  Kingsbury,  131  Mass.  (Miss.),      29      So.      466;      Wangler 

445.     See  also  infra,  note  76.  v.  Franklin,  70  Mo.  659;  Silver  Bow 

"  See  S'upra,  §  324.  Min.,  etc.,  Co.  v.  Lowry,  6  Mont.  288, 

"Harl<ness    v.    Eussell,    118   U.    S.  12  Pac.  652;   Aultman  v.  Mallory,  5 

663,    7    S.    Ct.    fjl,    30    L.    ed.    285;  Neb.  178,  25  Am.  Rep.  478;  Cardinal 

Thornton    v.    Cook,    97    Ala.    630,    12  v.    Edwards,    5    Nev.    36;    Cleveland 

So.    403;    Eodgers   v.    Bachman,    109  Mach.  Works  v.  Lang,  07  X.  H.  348, 

Cal.  552,  42  Pac.  448;   Cooley  v.  Gil-  68    Am.    St.    Rep.    675,    31    Atl.    20; 

Ian,  54  Conn.   80,  6  Atl.-  180 ;  Mack  Cole  d.   Berry,   42   N.  J.   L.   308,   36 

V.  Story,  57  Conn.  407,  18  Atl.  707;  Am.  Eep.  511;   Herring  v.  Hoppock, 

Sanders    v.    Wilson,    19    D.    C.    555;  15  N.  Y.  409;  Cole  v.  Mann,  62  N.  Y. 

Keck  V.  State,   12  Ind.  App.   119,  39  1;    Parris    v.    Roberts,    12    Ired.    L. 

N.  E.  899:  Knoulton  v.  Eedenbaugh,  268,  55  Am.  Dec.  415;    Call   v.   Sey- 

40   Iowa,    114;    Peabody  v.   Maguire,  mour,    40    Ohio    St.    6T0;    Goodell   v. 

79  Me.   572,  12  Atl.  630;   Barrett  v.  Eairbrother,    12    R.    I.    233,    34   Am. 

Pritchard,  2  Pick.  512,  13  Am.  Dec.  Rep.   631;   Hawthorne  v.   Bowman,   3 

449;    Thaxter   v.    Foster,    153    Mass.  Sneed,  524;  City  Nat.  Bank  r.  Tufts, 

151,   26   N.  E.   434;   Nichols   v.   Ash-  63    Tex.    113;    Duncan    i'.    Stone,    45 

ton,    155   Mass.   205,   29    N.   E.   519;  Yt.    118;    Dodd   v.   Bowles,   3   Wash. 

Dewes    Brewery    Co.    v.    Merritt,    82  Terr.  383,   19  Pac.   156. 

Mich.    198,    46    N.    W.    379;    W.    F.  "  See  infra,  %  Z27 . 
Zimmerman    Lumber    Co.    v.    Elder, 
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chasers  from  the  buyer. ^*  As  the  buyer's  right  is  in  its  nature 
analogous  to  that  of  a  mortgagor/^  the  rights  of  his  creditors 
should  be  defined  in  the  same  way  as  the  rights  of  a  mortgagor's 
creditors;  that  is,  the  creditors  should  be  given  the  right  to  dis- 
charge the  mortgage ;  namely,  pay  the  portion  of  the  price  remain- 
ing due  upon  the  conditional  sale  and  by  so  doing  acquire  the 
right  to  treat  the  full  ownership  as  belonging  to  the  mortgagor  or 
buyer.  This  method  has  been  allowed  in  several  States.''®  An  as- 
signee for  the  benefit  of  creditors  under  a  common-law  assignment 
can  stand  in  no  better  position  than  an  individual  creditor. '^  In- 
deed, the  doctrine  that  such  an  assigTiee  is  to  be  placed  on  the  foot- 
ing of  a  purchaser  for  value  is  even  more  exceptional  than  a  similar 
doctrine  in  regard  to  an  individual  attaching  creditor.^*    The  trus- 


"  Hervey  v.  Rhode  Island  Loco- 
motive Works,  93  U.  S.  664,  23  L.  ed. 
1003;  George  )'.  Tufts,  5  Colo.  162; 
Weber  r.  Diebold  Safe,  etc.,  Co.,  2 
Colo.  App.  68,  29  Pac.  747 ;  Ketchum 
V.  Watson,  24  111.  591 ;  Lucas  v. 
Campbell,  88  111.  447;  Van  Duzor  v. 
Allen,  90  111.  409;  JIartin  c.  JFatliiot, 
14  S.  &  E.  214,  16  Am.  Dec.  491; 
Edwards'  Appeal,  105  Pa.  St.  103; 
Forrest  v.  Nelson,  108  Pa.  St. 
481;  Ott  f.  Sweatman,  166  Pa.  St. 
217,  31  Atl.  102;  Duplex  Printing 
Press  Co.  r.  Clipper  Pub.  Co.,  213  Pa. 
St.   207,  62  Atl.   841. 

'»  See  infra,  §  331. 

'•  Bingham  r.  Vandegrift,  93  Ala. 
283,  9  So.  280;  Conn.  Gen.  St.  (1902), 
§  834;  Hervey  v.  Dimond,  67  N.  H. 
342,  39  Atl.  331,  68  Am.  St.  Rep. 
673;  Towner  v.  Bliss,  51  Vt.  59. 
But  not  if  possession  had  previously 
been  taken  by  the  seller  upon  default 
by  the  buyer.  Sage  !'.  Sleutz,  23 
Ohio  St.  1.  If  the  property  is,  in 
fact,  seized  by  an  officer  on  behalf 
of  a  creditor  of  the  buyer,  it  has  been 
held  that  the  seller  cannot  bring 
trespass  or  trover  or  other  possessory 
action  against  the  officer  until  the 
time   for   payment   has   come.     New- 


hall  V.  Kingsbury,  131  Mass.  445 ; 
Hurd  I'.  Fleming,  34  Vt.  169.  Com- 
pare Plymouth  Foundry  Co.  i,'.  Fee, 
182  Mass.  31,  64  N.  E.  419;  United 
Shoe  Machinery  Co.  v.  Holt,  185 
Mass.  97,  69  N.  E.  1056.  Where  the 
buyer  is  in  default,  his  creditors 
cannot  pay  the  balance  due  to  the 
sellor  and  thereby  entitle  themselves 
to  forfeit  the  buyer's  rights  because 
of  his  failure  to  pay  when  due.  The 
creditors  succeed  only  to  the  buyer's 
rights,  not  the  seller's.  Pearne  r. 
Coyne,  79  Conn.  570,  65  Atl.  973. 

"  Hercules  Iron  Works  v.  Hummer, 
49  111.  App.  598;  Ballantyne  r.  Ap- 
pleton,  82  Me.  570,  20  Atl.  2:55; 
Edwards  r.  Symons,  65  Mich.  348, 
32  N.  W.  '796;  Gayden  v.  Tufts,  68 
Miss.  691,  10  So.  53;  Adams  i.  Lee, 
64  N.  H.  421,  13  Atl.  736;  Campbell 
Printing  Press  Co.  v.  Walker,  114 
N.  Y.  7,  20  N.  E.  625;  Colling  r. 
Houston,  138  Pa.  St.  481,  21  Atl. 
234;  Wadleigh  c.  Buckingham,  SO 
Wis.  230,  49  N.  W.  745. 

™  Virginia  seems  to  be  the  only 
State  which  treats  an  assignee  for 
the  benefit  of  creditors  as  a  purchaser 
for  value.  Wickham  v.  Martin,  13 
Gratt.  427;  Oberdorfer  v.  Meyer,  83 


Teansfee  of  Title. 


511 


tees  in  bankruptcy  under  the  Federal  law,  however,  seem  to  have 
a  somewhat  larger  right.  By  the  express  terms  of  the  Bankruptcy 
Aet,^"  the  trustee  talces  all  the  property  "  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  "  the  bankrupt. 
This  would  seem  to  give  the  trustee  a  right  to  the  property  in  a  case 
where  a  creditor  could  successfully  have  levied  upon  it.  The 
Supreme  Court  of  the  United  States  has  held,  and  obviously  cor- 
rectly, that  in  each  case  the  (question  must  depend  upon  the  rights 
which  the  State  law  gives  to  creditors.  Therefore,  if  under  the 
local  law  a  creditor  of  the  buyer  could  not  levy  upon  the  property 
it  is  clear  that  it  will  not  pass  to  the  buyer's  trustee  in  bank- 
ruptcy. Even  in  dealing  with  jurisdictions  where  by  statute  or 
otherwise  an  individual  creditor  may  levy  upon  the  property,  the 
Supreme  Court  seems  disposed  to  narrow  rather  than  to  enlarge 
the  effect  of  the  words  of  the  B'ankruptcy  Act  quoted  above.*" 


Va.  384,  13  S.  E.  756.  And  as  Vir- 
ginia is  one  of  the  States  wliicli  hold 
that  even  a,  purchaser  for  value  from 
the  buyer  in  a  conditional  sale  is 
not  protected  (McComb  r.  Donald's 
Admr.,  82  Va.  903,  5  S.  E.  558), 
it  is  evident  that  the  rule  referred  to 
in  the  following  sections  is  universal, 
aside  from  statutes,  that  an  assignee 
under  a  common-law  assignment  for 
the  benefit  of  creditors  does  not  ac- 
quire property  which  his  assignor 
held  under  a  conditional  sale. 

■"'  Section  70a   (5). 

""York  Mfg.  Co.  i:  Cassell,  201 
U.  S.  344,  26  S.  Ct.  481,  50  L.  ed. 
782.  In  this  case  the  Supreme  Court 
held  that  an  unrecorded  Ohio  con- 
ditional sale  was  good  against  the 
buyer's  trustee  in  bankruptcy,  al- 
though an  Ohio  statute  made  such  a 
sale  void  as  to  creditors  who,  before 
the  filing  of  the  sale,  had  fastened 
upon  the  property  by  some  specific 
lien.  As  the  sale  in  question  had 
never  been  filed,  at  the  time  the 
bankruptcy  took  place,  any  creditor 
could  have  fastened  upon  the  prop- 
erty by  a  specific  lien  by  the  levy 


of  an  attachment  or  execution.  No 
creditor,  however,  liad,  in  fact,  done 
so.  See  also  Re  Great  Western 
Manufacturing  Co.,  152  Fed.  Rep. 
123,  81  C.  C.  A.  341 ;  Dunlop  v.  Mer- 
cer, 150  Fed.  Rep.  545  C.  C.  A. 
;  Re  Pierce  (N.  Dak.),  157  Fed. 
Rep.  755,  C.  C.  A.  ;  Re  At- 
lanta News  Pub.  Co.  (Ga.),  160  Fed. 
Rep.  519.  And  in  Falaenau  v.  Reli- 
ance Steel  Foundry  Co.,  N.  J. 
Eq.  ,  69  Atl.  1098,  an  unrecorded 
conditional  sale  was  held  good 
against  the  receiver  of  an  insolvent 
under  the  New  Jersey  statute  which 
makes  such  sales  void  against  judg- 
ment creditors  and  subsequent  pur- 
chasers and  mortgagees.  Compare 
Re  Hammond  (Mass.),  98  Fed.  Rep. 
845;  Bradley  v.  McAfee  (Mo.),  149 
Fed.  Rep.  254;  Missouri  Moline  Plow 
Co.  p.  Spilman  (Mo.),  117  Fed.  Rep. 
746;  Re  Cavagnaro  (N.  H.),  143  Fed. 
Rep.  668;  Re  Franklin  Lumber  Co. 
(N.  J.),  147  Fed.  Rep.  852;  Logan 
r.  Nebraska  Moline  Plow  Co.  (Neb.), 
93  N.  W.  1128,  where  conditional 
sales  which  would  have  been  in- 
effectual   against   the    levy    of    indi- 
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§  327.  Statutes  requiring  the  record  of  conditional  sales. — Con- 
ditional sales  have  become  so  common  Tinder  modern  methods  of 
business  and  are  so  deceptive  both  to  purchasers  from  the  buyer 
and  to  the  buyer's  creditors,  since  the  buyer  not  only  has  posses- 
sion of  the  property  but  ordinarily  is  entitled  to  use  it  and  does 
use  it  as  if  it  were  his  own,  that  recording  acts  have  been  passed 
in  many  States.  The  purpose  of  these  statutes  is  to  give  n-otice 
to  the  public  of  the  seller's  title  and  to  invalidate  that  title  unless 
the  bargain  is  in  writing  and  a  record  of  it  made.  Such,  statutes 
have  been  passed  in  Alabama,^^  Arizona,^^  Colorado,^  Connecti- 
cut,^* Florida,®^  Georgia,®"  lowa,®^  Kansas,*®  Maine,®*  ilinnesota,'" 


vidual  creditors  were  held  equally 
ineffectual  against  a  trustee  in  bank- 
ruptcy, the  beginning  of  bankruptcy 
proceedings  being  held  equivalent  to 
seizure  under  a  levy  made  by  an  in- 
dividual executor.  iSee  further,  Col- 
lender  Co.  1-.  Marshall,  57  Vt.  232; 
Sheldon  v.  Jlavers,  81  Wis.  627,  51 
N.  W.  1082;  Conrad  r.  Kelley,  106 
Wis.  252,  254,  82  N.  W.  141,  where 
under  State  laws  vesting  in  an  as- 
signee property  which  might  have 
been  taken  on  execution  against  a 
debtor,  the  assignee  of  the  buyer  was 
held  to  take  property  which  was  the 
subject  of  an  unrecorded  conditional 
sale. 

"Code   (1896),  §§  lOlB,  1017. 

"Rev.   St.    (1901),    §   2700. 

'»:\rills  Annot.  St.,  c.  2.5.  See 
Tufts  ('.  Beach,  8  Colo.  App.  33,  44 
Pac.  771 ;  Coors  v.  Reagan,  Colo. 

.  96  Pac.  966. 

"Gen.  St.  (1902),  §§  4864-4867. 
This  statute  does  not  apply  to  house- 
hold furniture,  musical  instruments, 
bicycles,  and  exempt  property.  See 
further,  Lee  Bros.  Furniture  Co.  v. 
Cram,  63  Conn.  433,  28  Atl.  540; 
Cohen  v.  Schneider,  70  Conn.  505,  40 
Atl.  455 ;  Kational  Cash  Register  Co. 
V.  Lesko,  77  Conn.  276,  58  Atl.  967; 
Re  Lesf;,  96  Fed.  Rep.  326. 

"Gen.  St.  (1906),  §§  2496,  2497. 
See  Hudnall  v.  Paine,  39  Fla.  67. 


"Code  (1895),  §§  2776,2777.  This 
statute  protects  subsequent  pur- 
chasers and  creditors.  Steen  v.  Har- 
ris, 81  Ga.  G81,  8  S.  E.  200;  Gartrell 
V.  Clay,  81  Ga.  327,  7  S.  E.  161; 
Mann  v.  Thompson,  86  Ga.  347,  12 
S.  E.  746;  Rhode  Island  v.  Empire 
Lumber  Co.,  91  Ga.  639,  17  S.  E. 
1012;  Merchants'  Bank  r.  Cottrell,  96 
Ga.  168,  22  S.  E.  127;  Bond  v. 
Brewer,  96  Ga.  443,  23  S.  E.  421; 
Holland  v.  Adams,  103  Ga.  610,  30 
S.  E.  432 ;  Wheeler  Mfg.  Co.  v.  Irish- 
American  Bank,  105  Ga.  57,  31  S.  E. 
48;  English  v.  Hill,  116  Ga.  415,  42 
S.  E.  717;  Anderson  v.  Leverette,  116 
Ga.  732,  42  S.  E.  1026;  Anderson  r. 
Adams,  117  Ga.  919,  43  S.  E.  982; 
In  re  Gosch,  126  Fed.  Rep.  627,  61 
C.  C.  A.  363.  But  lack  of  record  does 
not  give  any  right  to  a  judgment 
creditor  of  the  buyer  wliose  judgment 
is  prior  to  the  date  of  the  sale. 
Conder  r.  Holleman,  71  Ga.  93.  And 
an  unrecorded  conditional  sale  can- 
not be  attacked  by  a  mortgagee  whose 
mortgage  also  is  not  recorded.  Cot- 
trell r.  Merchants'  Bank,  89  Ga.  508, 
15  S.  E.  944. 

"Code  (1897),  §§  2905,  2906.  See 
for  the  construction  of  this  statute, 
Pash  V.  Weston,  52  Iowa,  675,  3 
N.  W.  713;  Budlong  v.  Cottrell,  64 
Iowa,  234,  20  N.  W.  166;  Warner  i: 
Johnson,  65  Iowa,  126,  21  N.  W.  483; 
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Missouri,"  MontaTia,^^  Nebraska,®^  New  Hampshire,^*  New  Jer- 


Moline  Plow  Co.  v.  Braden,  71  lo-wa, 
141,  32  N.  W.  247;  Vorse  v.  Loomis, 
86  Iowa,  522,  53  N.  W.  314;  Dorsey 
V.  Banks,  88  Iowa,  595,  55  N.  W.  574; 
Wright  V.  Barnard,  89  Iowa,  1C6,  56 
N.  W.  424;  Union  Bank  v.  Creamery 
Mfg.  Co.,  105  Iowa,  136,  74  N.  W. 
921;  National  Cash  Register  Co.  v. 
Schwab,  111  Iowa,  605,  82  N.  W. 
1011;  Rock  Island  Plow  Co.  l.  May- 
nard  Sav.  Bank,  123  Iowa,  640,  99 
K.  W.  298;  National  Cash  Register 
Co.  r.  Zangs,  127  Iowa,  710,  104 
N.  W.  360;  Myer  v.  Car  Co.,  102 
r.  S.  1,  26  L.  ed.  59 ;  So.  Bend  Iron 
Works  V.  Cottrell,  31  Fed.  Rep.  254; 
Manhattan  Trust  Co.  v.  Sioux  City 
Co.,  76  Fed.  Rep.  658. 

»»Gen.  St.  (1897),  v.  120,  §§  1,  4, 
5,  13. 

«'Rav.  St.  (1903),  c.  113,  §  5. 
Until  1895,  the  statute  only  applied  to 
notes  (Morris  v.  Lynde,  73  Me.  88), 
tut  the  statute  was  made  to  cover 
conditional  sales  whatever  their  form, 
ty  Laws  of  1895,  c.  32.  For  further 
authority  on  the  construction  of  the 
statute  before  and  since  amendment, 
see  Boynton  v.  Libby,  62  Me.  253; 
Nichols  [ .  Ruggleg,  76  Me.  25 ;  Field 
t'.  Gellerson,  80  Me.  270,  14  Atl.  70; 
Cunningham  r.  Trevitt,  82  Me.  145, 
19  Atl.  110;  Hill  V.  Nutter,  82  Me. 
199,  in  Atl.  170;  Holt  v.  Knowlton, 
86  Me.  456,  29  Atl.  1113;  Thomas  v. 
Parsons,  87  Me.  203,  32  Atl.  876; 
Hopkins  v.  Maxwell,  91  Me.  247,  39 
Atl.  573. 

•"Rev.  Laws  (1905),  §§  3476-3478. 
See  also  §§  2729-2731.  The  sections 
last  referred  to  relate  to  sales  of 
railroad  equipment.  See  Kinney  v. 
Cay,  39  Minn.  210,  39  N.  W.  140; 
National  Bank  of  Commerce  v.  Chi- 
cago, etc.,  Ry.  Co.,  44  Minn.  224,  46 
N.  W.  342,  560,  9  L.  R.  A.  263; 
Creamery  Mfg.  Co.  v.  Tagley,  91  Minn. 
33 


79,  97  N.  W.  412.  The  statute  has 
no  application  to  cash  sales,  where 
there  is  no  intention  to  deliver  pos- 
session until  the  price  is  paid.  Free- 
man V.  Kraemer,  63  Minn.  242,  65 
N.  W.  455.  Failure  to  record  does 
not  make  the  sale  invalid  against  the 
seller's  trustee  in  bankruptcy.  Dun- 
lop  V.  Mercer,  156  Fed.  Rep.  545. 

"Rev.  St.  (1809),  §§  3412,  3413. 
See  Oester  v.  Sitlington,  115  Mo.  247, 
21  S.  W.  280;  Redenbaugh  v.  Kelton, 
130  Mo.  558,  32  S.  W.  67;  Eddson  v. 
Hedger,  38  Mo.  App.  52;  Michigan 
Buggy  Co.  V.  Woodson,  59  Mo.  App 
550;  Peters  v.  Featherstun,  61  Mo. 
App.  466;  Loeffler  v.  Damoree,  75  Mo 
App.  207;  John  S.  Brittain  Co.  i'. 
Buchanan,  79  Mo.  App.  528;  Mansur 
Tebbetts  Co.  r.  Price,  81  JIo.  App 
243 ;  Barnes  v.  Rawlings,  83  Mo.  App. 
185;  Fairbanks  r.  Baskett,  98  Mo 
App.  53,  71  S.  W.  1113.  Under  the 
Missouri  statute,  unlike  the  Georgia 
statute  (see  note  86,  supra),  a 
creditor  prior  to  the  sale  is  protected. 
Collins  ■;;.  Wilhoit,  35  Mo.  App.  585. 

"Laws  of  1899,  p.  124. 

""Comp.  St.  (1899),  §§  3200- 
3203.  See  Romberg  v.  Hughes,  18 
Neb.  579,  26  N.  W.  351;  Peterson  i'. 
Tufts,  34  Neb.  8,  51  N.  W.  297; 
Regier  v.  Graver,  54  Neb.  507,  74 
N.  W.  830;  Jones  v.  Reed,  Neb. 

,  109  N.  W.  738.  The  statute  in 
terms  protects  a  "  purchaser  or  judg- 
ment creditor  of  the  vendee."  The 
word  "  purchaser  "  has  been  held  not 
to  include  a  mortgagee,  an  un- 
fortunate construction.  Campbell 
Printing  Co.  r.  Dyer,  46  Neb.  830,  65 
N.  W.  904;  McCormick  Co.  v.  Callen, 
48  Neb.  849,  67  N.  W.  863;  Racine 
Sattley  Co.  v.  Meinen,  Neb.        , 

114  N.  W.  602. 

«Pub.  St.  (1901),  c.  140,  §§  23- 
26.     See  Gerrish  v.   Clark,  64  N.  H. 
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eey,«^  New  York,"^  North   Carolina,^^   Xortli  Dakota,*^   OMo,"* 
Oklahoma/  South  Carolina,"  Texas/  Vermont/  Virginia/  Wash- 


492,  13  Atl.  870;  Churchill  v. 
Demeritt,  71  N.  H.  110,  51  Atl.  254. 

■"Laws  of  1898,  c.  232,  §§  71-73, 
revising  Gen.  St.  (1896),  p.  891. 
See  Knowlea  Loom  Works  v.  Vacher, 
57  N.  J.  L.  490,  31  Atl.  306,  33 
L.  R.  A.  305;  Wooley  v.  Geneva 
Wagon  Co.,  59  N.  J.  L.  278,  35  Atl. 
789.;  Behn  c.  Nat.  Bank,  65  X.  J.  L. 
591,  48  Atl.  527;  General  Electric  Co. 
V.  Transit  Equipment  Co.,  57  N.  J.  Eq. 
460,  42  Atl.  101.  The  statute  makes 
unrecorded  conditional  sales  void  only 
against  judgment  creditors  and  subse- 
quent purchasers  and  mortgagees  in 
good  faith.  Falaenau  v.  Reliance 
Steel  Foundry  Co.,  N.  J.  Eq.        , 

69  Atl.  1098;  Smith  v.  Hotel  Ritz 
Co.,  N.  J.  Eq.         ,  70  Atl.  137. 

""Laws  1897,  <;.  418;  Laws  1884, 
c.  315.  A  section  excepting  same  kinds 
of  goods  was  repealed  by  Laws  of  1905, 
chapter  503.  The  statute  does  not 
protect  creditors  except  as  to  sales  or 
leases  of  railroad  equipment.  As  to 
other  property  subsequent  purchasers, 
pledgees  or  mortgagees,  in  good  faith, 
are  protected.  See  Frank  v.  Batten, 
49  U\m,  91;  Fennikoh  v.  Gunn,  59 
N.  Y.  App.  Div.  132,  69  N.  Y.  Suppl. 
12;  Kirk  v.  Crystal,  103  N.  Y.  Suppl. 
17.  Formerly  pledgees  were  not 
within  the  protection  of  the  statute. 
Kauflfman  r.  Klang,  16  X.  Y.  Misc. 
Rep.  379,  38  X.  Y.  Suppl.  .'B.  See 
further  on  the  construction  of  the 
statute,  Hirsch  v.  Graves  Elev.  Co., 
24  N.  Y.  Misc.  Rep.  472,  53  X^"  Y. 
Suppl.  664;  Ryan  v.  Wollowitz,  25 
N.  Y.  Misc.  Rep.  498,  54  X.  Y.  Suppl. 
988;  Gerber  r.  Mandel,  26  N.  Y. 
Misc.  Rep.  825,  56  N.  Y.  Suppl.  1030; 
Nichols  ('.  Potts,  35  N.  Y.  ]\Iisc.  Rep, 
273,  71  X.  Y.  Suppl.  765;  Duntz  r. 
Granger  Brewing  Co.,  41  N.  Y.  Misc. 
Rep.  177,  83  N.  Y.  Suppl.  957;  affd.. 


96  N.  Y.  App.  Div.  631,  89  N.  Y. 
Suppl.   1103. 

"'  Revisal  of  1905,  §  983.  See  Fore- 
man I'.  Drake,  98  X.  C.  311,  3  S.  E. 
482;  Glassock  v.  Hazell,  109  N.  C. 
145,  13  S.  E.  789;  Clark  v.  Hill,  117 
X.  C.  11,  23  S.  E.  91,  53  Am.  St.  Rep. 
574;  Barrington  v.  Skinner,  117  X.  C. 
47,  23  S.  E.  90;  Manufacturing  Co. 
V.  Gray,  121  N.  C.  168,  28  S.  E. 
257 ;  Hinkle  v.  Greene,  125  N.  C.  489, 
34  S.  E.  554;  Re  Franklin,  151  Fed. 
Rep.  642. 

""Rev.  Code  (1895),  §§  4732,  4733, 
4737. 

"'Bates  Annot.  St.  (1908), 
§  415u-2.  See  Speyer  c.  Baker,  59 
Ohio  St.  11,  51  N.  E.  442.  Under  the 
Ohio  statute  an  unrecorded  condi- 
tional sale  is  good  against  a  trustee 
in  bankruptcy.  York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  26  S.  Ct.  481, 
50  L.  ed.  782. 

>  Laws  of  1897,  c.  26,  Art.  1. 

'Code  (1902),  §.2456.  This  stat- 
ute in  terms  covers  chattel  mortgages 
only,  but  the  courts  of  South  Caro- 
lina have  held  that  the  conditional 
sale  is  in  effect  a  chattel  mortgage, 
and  must  be  recorded  according  to 
the  terms  of  the  statute.  See  AIc- 
Knight  r.  Gordon,  13  Rich.  Eq.  222; 
Talniadge  r.  Oliver,  14  S.  C.  .522; 
Herring  v.  Cannon,  21  S.  C.  212,  53 
Am.  Rep.  661. 

"Sayles'  Civil  St.,  Arts.  3190a, 
3190b.  See  Knittel  v.  Gushing,  57 
Tex.  354,  44  Am.  Rep.  598;  Sinker 
V.  Comparet,  62  Tex.  470;  Key  r. 
BroAvn,  67  Tex.  300,  3  S.  W.  443; 
Loving  Pub.  Co.  v.  Johnson,  68  Tex. 
273,  4  S.  W.  532;  Bowen  i:  Lansing 
Wagon  Works,  91  Tex.  385,  43  S.  W. 
872;  Parlin  Co.  v.  Harrell,  8  Tex. 
Civ.  App.  368,  27  S.  W.  1084;  Man- 
sur,  etc.,  Co.  v.  Beeman-St.  Clair  Co. 
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ington,"  West  Virginia/  Wisconsin,^  Wyoming.^  In  Tennessee 
conditional  sales  are  invalid  unless  in  writing,  but  record  is  not 
required.^"  In  Massachusetts  a  less  comprehensive  statute  exists 
applying  only  to  household  furniture,  and  aimed  primarily  at 
protecting  the  conditional  buyer,  which  requires  the  contract  to 
be  written  and  a  copy  to  be  delivered  to  the  buyer."  Statutes 
relating  only  to  conditional  sales  of  the  rolling  stock  of  railroads 
also  have  been  passed  in  many  States.  In  England  the  Factor's 
Act  of  1889^"  has  absolutely  invalidated  all  conditional  sales  where 
the  buyer  has  possession  as  against  purchasers,  whether 'by  abso- 
lute sale  or  by  mortgage  or  pledge,^*  reaching,  as  to  such  parties, 
the  same  result  that  has  been  reached  in  a  few  States  in  this  coun- 
try,-'* without  the  aid  of  statute.     The  English  statute  has  been 


(Tex.  Civ.  App.),  45  S.  W.  729; 
Mechanica'  Bank  v.  Gullett  Gin  Co. 
(Tex.  Civ.  App.),  48  S.  W.  627; 
Sanger  v.  Jesse  French  Piano  Co. 
(Tex.  Civ.  App.),  75  S.  W.  39;  Hall 
V.  Keating  Imp.  Co.  (Tex.  Civ.  App.), 
77  S.  W.  1054. 

^Vt.  St.  (1894),  §  2290.  See 
Cole  V.  Howe,  50  Vt.  35;  Fair- 
banks r.  Davis,  50  Vt.  251;  Phelps 
r,  Bemis,  51  Vt."  487 ;  Clark  p.  Hay- 
ward,  51  Vt.  14;  Bugbee  i\  Stevens, 
53  Vt.  389;  Dickerman  r.  Ray,  55 
Vt.  65;  McPhail  v.  Gerry,  55  Vt.  174; 
Collender  Co.  v.  Marshall,  57  Vt.  232 ; 
Church's  Admr.  v.  McLeod,  58  Vt. 
541,  3  Atl.  490. 

°  Acts  1893-4,  c.  362.  See  Hash  v. 
Lore,  88  Va.  716,  14  S.  E.  365;  Ar- 
buckle  V.  Gates,  95  Va.  802,  30  S.  E. 
496. 

"  Ballinger's  Code  (1897),  §  4585. 
See  Peterson  v.  Woolery,  9  Wash. 
390,  37  Pao.  416;  Johnson  v.  Wood, 
19  Wash.  441,  53  Pac.  707;  Eisen- 
berg  i;.  Nichols,  22  Wash.  70,  60  Pac. 
124,  79  Am.  St.  Rep.  917. 

'Code  (1906),  §  3101.  See  Bald- 
win V.  Van  Wagner,  33  W.  Va.  293, 
10  S.  E.  716;  Hyer  v.  Smith,  48 
W.  Va.  550,  37  S.  E.  632;  Hatfield  v. 
Hatibert,  51  W.  Va.  190,  41  S.  E. 
144;    Webster    Lumber    Co.   v.   Key- 


stone Lumber  Co.,  51  W.  Va.  545,  42 
S.  E.  632 ;  Troy  Wagon  Works  Co.  v. 
Hutton,  53  W.  Va.  154,  44  S.  E.  135; 
Hubbard  v.  Akers,  52  W.  Va.  21,  43 
S.  E.  124. 

'  Sanborn  &  Berry  Annot.  St., 
§§  2317,  2319b.  See  Williams  r.  Por- 
ter, 41  Wis.  422 ;  Kimball  v.  Post,  44 
Wis.  471;  Rawson  Mfg.  Co.  v.  Rich- 
ards, 69  Wis.  043,  35  N.  W.  40; 
Thomas  v.  Richards,  69  Wis.  671,  35 
N.  W.  42 ;  Mershon  v.  Jlonrs,  70  Wis. 
502 ;  3.  c,  sub  nom.  Jlershon  r. 
Wheeler,  45  N.  W.  95 ;  Bent  v.  Hoxie, 
90  Wis.  625,  64  N.  W.  426;  Jlis- 
sissippi  Logging  Co.  v.  Miller,  109 
Wis.  77,  85  N.  W.  193. 

•Rev.  St.  (1899),  §  2837. 

"  Acts  of  1899,  c.  15. 

"Rev.  Laws,  o.  198,  §  11.  See  Lee 
V.  Gorham,  165  Mass.  130,  42  N.  E. 
556. 

"  52  &  53  Vict.,  c.  45,  §  9. 

"  On  the  construction  of  this  stat- 
ute see  Lee  v.  Butler,  [1893]  2  Q,  B. 
318;  Helby  v.  Matthews,  [1894]  2 
Q.  B.  262,  [1895]  A.  C.  471;  Payne 
V.  Wilson,  [1895]  1  Q.  B.  653,  2  Q.  B. 
537. 

"  See  supra,  §  325.  But  as  re- 
gards creditors  a  conditional  sale  if 
written  and  recorded  as  required  by 
the   Bills   of   Sales  Acts,   or   if   oral 


516  Teansfee  of  Peopeety  a^d  Title. 

copied  iu  British  Columliia/''  Manitoba/"  the  Xorthwest  Ter- 
ritories/^ jS[ova  Scotia.-'*  In  Ontario/®  Kew  Brunswick/* 
Prince  Edward  Island/^  statutes  requiring  the  record  of  the  con- 
tract, in  order  that  it  shall  be  valid  against  subsequent  purchasers 
or  mortgagees,  are  in  force.  The  further  requirement  is  added  in 
case  of  manufactured  goods,  that  the  name  and  address  of  the 
manufacturer,  hailor,  or  vendor  be  marked  upon  the  goods."^ 

§  328.  Effect  of  notice. —  There  can  be  no  estoppel  if  a  purchaser 
or  creditor  is  aware  of  the  true  situation.  And,  therefore,  even 
though  a  purchaser  from  the  buyer  or  an  attaching  creditor  of  the 
buyer  without  notice  is  in  a  particular  jurisdiction  held  entitled 
to  hold  the  property  against  an  original  seller,  a  creditor^^  or 
buyer'*  should  be,  and  gimerally  is,  denied  the  right  where  he  had 
notice  of  the  seller's  claim  before  his  own  right  accrued. 
The  time  when  notice  should  be  regarded  as  important, 
so  far  as  a  piirchaser  is  concerned,  is  when  he  has  en- 
tered into  a  bargain  for  the  purchase  of  the  goods.  But  it  is 
probable  that  if  only  an  executory  bargain  had  been  made,  the 
courts  would  disregard  the  technical  right  of  the  purchaser  and 
treat  him  as  a  volunteer.-''     So  far  as  the  creditor  is  concerned, 

and  unrecorded,  is  valid  in  England.  20  X.  \V.  345 ;  Coover  v.  Johnson,  88 
Src  supra.  §  324,  note.  :Mo.    533;    ilePhail   r.   Gerry,    55   Vt. 
^"Eev.  St.   (1897),  c.  4,  §   10.  174.     In  Missouri  and  Vermont  the 
^°  St.  of  189G,  c.  25,   §  24.  express    language    of    the    statute    re- 
"  Consolidated  Ordinances   of    1899,  quired  this  result.     But  see  ilurch  v. 
c.  39.  ^A■rigllt,  46  111.  487,  95  Am.  Dec.  455. 
^'St.  of  1895,  c.  11.  ""Braddock  Brewing  Co.   !.  Pfaud- 
"Kev.  St.    (1897),  c.  148,  §  41.  ler  Vacuum  Co.,   106   Fed.  Rep.  604, 
='St.    1899,   c.    12.  45  C.  C.  A.  491;  X'nmack  r.  Douglass, 
=»St.  1896,  c.  6.  75    Conn.    633,    55    Atl.    12;    Hill    v. 
■'The    particulars    of   the    statutes  Ludden,   113   Ga.  320,  38  S.  E.  752; 
and  the  Canadian  authorities  may  be  First  Nat.  Bank   r.  Tufts,   53  Kans. 
found  in  Tremeear  on  the   Canadian  710,  37  Pac.  127;  Van  Buren  i:  Stub- 
Law     of  Conditional     Sales     and    of  bings,  149  ^licb.  206,  112  N.  W.  706 ; 
Chattel  Liens.  Barnes  v.  Rawlings,  74  ilo.  App.  531 ; 
''  A  creditor  with   notice  was   held  Norton    i\    Pilger,    30    Neb.    860,    47 
not  entitled  to  protection  though  had  N.  W.  471 ;  Batchelder  v.  Sanborn,  66 
it    not    been    for    notice    protection  N.  H.    192,   22    Atl.    535;    Kelsey   r. 
woiild  have   been   granted.     Jones   v.  Kendall,  48  Vt.  24;   Singer  Mfg.  Co. 
Clark,  20  Colo.  353,  38  Pac.  371   (over-  v.   Nash,    70   Vt.    434,    41    Atl.    429; 
ruling  Weber  r.  Diebold  Safe  Co.,  2  Perkins    i'.    Best,    94    \Yis.    168,    68 
Colo.  App.  68.  29  Pac.  747)  ;  Anderson  N.  W.  762. 

r.  Adams,  117  Ga.  919,  923,  43  S.  E.  "See  Ames,  Cas.  Trusts    (2d  ed.), 

9S2 ;  Dyer  v.  Thorstad,  35  Minn.  534,  287.     If  part  of  the   price  has  been 
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the  time  when  notice  is  important,  at  least  where  an  unrecorded 
conditional  sale  is  regarded  as  fraudulent,  might  well  be  held  not 
to  be  when  the  levy^^  is  made,  but  when  the  debt  was  created, 
if  its  creation  was  subsequent  to  the  conditional  sale;  for  a  cred- 
itor whose  debt  has  been  created  in  reliance  upon  the  apparent 
condition  of  the  debtor's  estate  should  not  have  his  rights  diminr 
ished  by  subsequent  notice."^  The  only  qualification  that  must  be 
observed  in  regard  to  the  principle  stated  in  this  paragraph  in 
regard  to  notice  relates  to  the  statutes  referred  to  in  the  preceding 
sections.  Some  of  these  statutes  enact  in  such  positive  terms  that 
an  unrecorded  conditional  sale  is  invalid  or  void  that  it  is  prob- 
ably a  necessary  construction  of  them  that  notice  can  make  no 
difference.     Others  make  express  provision  for  notice.^* 

§  329.  Other  circumstajices  of  estoppel  in  conditional  sales. — 
There  may  be  special  circumstances  in  a  conditional  sale  which 
will  estop  the  original  seller  from  asserting  his  right  although 
otherwise  he  might  have  done  so.  Perhaps  the  commonest  of  these 
circumstances  is  where  the  conditional  sale  is  made  to  a  buyer 
who,  if  not  authorized  expressly,  or  by  implication,  to  resell  the 
goods,  at  least  is  authorized  to  put  the  goods  in  his  stock  or  other- 
wise make  it  seem  that  the  goods  are  his.  Under  such  circum- 
stances it  is  clear  that  the  seller  cannot  reclaim  the  goods  from  a 
bona  fide  purchaser,  though  the  contract  expressly  provided  that 
title  should  not  pass  until  the  price  was  paid.^*     Such  an  agree- 

paid    before    the    purchaser    receives  that  a  creditor  with  notice  of  an  un- 

notice,  the  purchaser  is  treated  either  recorded  deed   of   real   estate  by  his 

as    entitled    to    keep    the    goods    and  debtor  cannot  thereafter  levy  a  valid 

bound    to    pay    the    balance    of    the  attachment  upon  the  real  estate.     4 

price    to    person    equitably    entitled  Cyc.  640. 

thereto,    or   aa    entitled   to   hold   the  =•  Stone    r.    Waite,   88   Ala.   599,    7 

goods  only  as  security  for  the  portion  So.   117;   South  Bend  Iron  Works  v. 

of  the  price  already  paid.     lUd.  288.  Reedy    (Del.    Super.),    60    Atl.    698; 

See.  however,  the  definition  of  value  Barbour  r.  Perry,  41   111.  App.  613; 

in  the  Sales  Aet,  §  76;  infra,  §§  619,  Winchester   Wagon   Works,   etc..   Co. 

620.  V.  Carman,  109  Ind.  31,  9  N.  e.  707, 

^'The  moment  of  the  levy  was  held  58  Am.  Ren.  382:  Re  Gilligan  (Ind.), 

the      essential      time      in     Dyer     v.  152  Fed.  Rep.  605,  81   C.  C.  A.  595; 

Thorstad,  35  Minn.  534,  29  N.  W.  345.  Rogers   1'.   Whitehouse,   71   Me.   222; 

"  See   Vanmeter    r.    Estill,    78   Ky.  Sargent    v.    Metcalf,     5     Gray,     306, 

46;    also    the    Georgia    decisions    re-  66     Am.     Dec.      368;      Burbank     v. 

ferred  to  in.  §  327,  note.  Crooker,   7   Gray,    158,    66   Am.   Dec. 

'"Compare     the     decisions    holding  470;      Spooner     v.     Cummings,     151 
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ment  is,  however,  valid  as  between  the  parties.^''  Whether  a  sale 
of  this  sort  is  fraudulent  against  creditors  and,  therefore,  invalid 
against  a  trustee  in  bankruptcy  does  not  seem  clear.^^  If,  however, 
the  resale  made  by  the  buyer  is  of  a  totally  different  character 
from  that  which  the  seller  authorized  or  is  estopped  to  deny  that 
he  authorized,  this  principle  does  not  apply. ^^  The  cases  are  not 
unanimous  as  to  the  rights  of  the  buyer's  creditors  where  the 
seller  authorizes  or  is  estopped  to  deny  the  buyer's  right  to  resell 
the  goods.  In  some  jurisdictions  creditors,  as  well  as  purchasers, 
may  treat  the  sale  as  absolute.'^  In  other  jurisdictions,  however, 
the  creditor  succeeds  merely  to  the  rights  of  the  buyer  and  is. 


Mass.  313,  23  N.  E.  839;  Pratt  L\ 
Burhans,  84  Mich.  487,  47  N.  W. 
1064,  22  Am.  St.  Eep.  703 ;  Columbua 
Buggy  Co.  !-.  Turley,  73  Miss.  529, 
19  So.  232,  32  L.  R.  A.  260,  55  Am. 
St.  Rep.  550;  Lawrence  r.  Owens,  39 
Mo.  App.  318;  Fitzgerald  v.  Fuller, 
19  Hun,  180;  Carmack  v.  Gordon, 
2  Cine.  Super.  Ct.  Rep.  408;  Wilder 
V.  Wilson,  16  Lea,  548;  Star  Cloth- 
ing Mfg.  Co.  r.  Nordeman  (Tenn,), 
100  S.  W.  93.  See  also  New  Haven 
Wire  Co.  Cases,  57  Conn.  352,  5 
L.  R.  A.  300;  s.  c,  sub  nom.  Bar- 
ing r.  Galpin,  18  Atl.  206.  But  the 
law  of  Arkansas  is  otherwise.  Re 
Newton,  153  Fed.  Rep.  841,  83 
C.  C.  A.  23.  In  Sargent  v.  Metcalf, 
5  Gray,  306,  66  Am.  Dec.  388,  it  was 
beld  that  the  original  seller  could  re- 
claim the  goods  from  a  subpurchaser 
where  the  original  contract  provided 
that  resale  should  not  be  made  until 
payment  of  the  price. 

^  Lewis  V.  McCabe,  49  Conn.  141, 
44  Am.  Rep.  217.  See  also  Arlington' 
V.  Houston,  38  Vt.  448,  91  Am.  Dec. 
366,  where  goods  were  not  to  be  re- 
sold but  the  buyer  had  a  right  to  con- 
sume them. 

"/n  re  Pierce,  157  Fed.  Rep.  755, 

C.   C.  A.  ;   Mishawaka  Mfg. 

Co.  V.  Smith,  158  Fed.  Rep.  885.     It 

was  held  that  the  seller  was  entitled 


to  reclaim  his  property  from  the  trus- 
tee in  bankruptcy  of  the  buyer,  ana 
in  Rogers  !■.  Whitehouse,  71  Me.  222, 
agreement  was  enforced  against  an 
assignee  in  insolvency,  but  in  Pontiac 
Buggy  Co.  r.  Skinner,  158  Fed.  Rep. 
858,  sale  was  held  fraudulent  and  the 
seller's  right  against  the  buyer's  trus- 
tee  in  bankruptcy  denied.  See  also 
Sheldon  i\  Mayers,  81  Wis.  627,  51 
N.  W.  1082. 

"  Thus  where  a  shopkeeper  had 
bought  on  a  conartional  sale  goods 
for  his  stock  in  trade,  he  was  held 
unable  to  give  a,  valid  title  to  a 
purchaser  of  the  entire  stock  in 
trade.  Burbank  r.  Grooker,  7  Gray, 
158,  66  Am.  Dec.  470.  So  where  the 
buyer  was  expressly  authorized  to  re- 
sell the  goods  " in  the  due  course  of 
trade,''  a  transfer  of  them  in  satis- 
faction of  an  antecedent  debt  was  held 
invalid.  Pratt  r.  Burhans,  84  Mich. 
487,  47  N.  W.  1064,  22  Am.  St.  Rep. 
703.  Compare  with  this  decision, 
however,  Poorman  r.  Witman,  49 
Kans.  697,  31  Pac.  370;  Columbus 
Buggy  Co.  V.  Turley,  73  Miss.  529,  19 
So.  232,  32  L.  R.  A.  260,  55  Am.  St. 
Eep.  550. 

"Re  Howland  (N.  Y.),  109  Fed 
Rep.  869;  Devlin  v.  O'Neill,  6  Daly, 
305 ;  affd.,  68  N.  Y.  622 ;  Bonesteel  v. 
Flack,   41    Barb.   435    (compare   Cole 
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therefore,  bound  by  the  condition.^*  Another  way  in  which  the 
seller  may  be  estopped  to  show  that  a  sale  was  conditional  is  by 
giving  a  bill  of  sale  absolute  in  form  to  the  buyer.  Though  it 
has  been  held  that  such  a  seller  may  show  the  existence  of  the  con- 
dition against  the  buyer,^^  yet  against  purchasers  who  have  bought, 
relying  upon  the  form  of  the  bill  of  sale,  the  original  seller  is 
precluded  from  asserting  his  title.^®  And  so  against  creditors 
who  have  extended  credit,  similarly  relying  upon  the  buyer's  ap- 
parent title,  the  seller  would  be  estopped.^'' 

§  330.  Conditions  precedent  and  subsequent  in  conditional  sales. — 
In  an  ordinary  conditional  sale  the  payment  of  the  price  is  by  the 
express  terms  of  the  agreement  a  condition  precedent  to  the  trans- 
fer of  title.  For  this  reason  it  has  been  ^argued  that  the  term 
"  conditional  sale  "  is  a  misnomer  and  that  the  transaction  should 
properly  be  called  a  conditional  contract  of  sale  or  contract  to  sell. 
The  name  of  conditional  sale,  it  is  urged,  should  be  reserved  for  a 
transaction  where  title  is  transferred  immediately  and  a  right 
given  in  the  nature  of  a  condition  subsequent  to  resume  the  title 
for  breach  of  condition.^*  The  distinction  between  a  sale  upon 
condition  subsequent  and  a  conditional  sale  as  ordinarily  made 
with  a  condition  precedent  is  not  so  extreme,  however,  as  this 
argument  implies.  The  ordinary  conditional  sale  does  not  rest 
wholly  in  agreement.  It  is  not  merely  a  contract  to  sell  to  which 
is  superadded  a  contract  that  the  buyer  shall  have  possession. 
If  this  were  all,  the  seller  could  at  any  time  break  his  contract, 
subjecting  himself  thereby  to  liability  of  damages.  In  fact  the 
buyer  acquires  not  simply  a  contract  right  but  a  property  right. 
This  is  due  to  the  fact  that  the  seller  does  not  simply  contract  that 
the  buyer  shall  have  possession;  the  seller  actually  delivers  pos- 
session, and  this  possession  is  delivered  not  to  hold  the  goods  for 

r.  Mann,  62  N.  Y.   1 )  ;   Loving  Pub'  See  also  Burditt  r.  Howe,  69  Vt.  563, 

lishing   Co.  v.  Johnson,  68  Tex.  273,  38  Atl.  240. 

4  S.  W.  532.  "  Ryder  v.  Cooley,  58  Conn.  367,  20 

"Mack  V.  Story,  57  Conn.  407,  18  Atl.  470;    Sanborn  v.   Chittenden,  27 

Atl.  707.     See  also  McGirr  r.  Sell,  60  Vt.  171. 

Ind.    249;    Blanchard   v.    Cooke,    144  "Ryder  v.    Cooley,    58    Conn.    367, 

Mass.   207,    11   N.    E.    83;    Hirsch  v.  20  Atl.  470;  Dixon  v.  Blondin,  58  Vt. 

Steele,  10  Utah,  18,  36  Pac.  49.  689,  5  Atl.  514. 

^  Smith    V.    Tilton,    10    Me.    350.  "  Mechem,  Sales,  §  559  et  aeq. 
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the  seller,  but  to  use  as  the  buyer's  own.  Moreover,  the  buyer,  so 
loug  as  he  is  not  in  default,  may  maintain  his  possession  and  use 
of  the  property  against  the  world.  The  situation  is,  therefore, 
identical  with  the  case  of  the  condition  subsequent,  except  that 
in  the  case  of  the  condition  precedent  the  seller  has  a  bare  legal 
title  for  the  purpose  of  security  only,  while  in  the  case  of  the  con- 
dition subsequent  the  seller  has  only  the  right  to  regain  a  legal 
title  on  the  happening  of  a  condition.  As  the  purpose  of  the 
seller's  right,  whether  a  legal  title  or  whether  a  right  to  resume 
the  title  on  breach  of  condition,  is  merely  to  give  security  for  the 
payment  of  the  price,  the  transaction  is  in  its  essence  a  mortgage.^^ 
And  the  distinction  between  a  case  where  the  condition  is  prece- 
dent and  the  case  where  it  is  subsequent  is  somewhat  analogous  to  a 
distinction  taken  in  the  law  of  mortgages.  In  some  States  a  mort- 
gage is  held  to  transfer  a  legal  title  to  the  property  subject  to  a 
condition  subsequent,  by  which  title  is  revested  in  the  buyer  if 
the  debt  is  paid.  A  mortgage  upon  this  theory  is  analogous  to  a 
conditional  sale  where  the  seller  retains  the  title.  The  mort- 
gagor, like  the  conditional  buyer,  has  not  the  legal  title  to  the 
mortgaged  estate,  but  in  both  cases  has  nevertheless  a  property 

"  In  Cfucago  Hallway  Equipment  title  is  but  as  security  for  the  pur- 
Co.  r.  Merchants'  Bank,  136  U.  S.  chase  price."  Ross-ileehau  Co.  r. 
268,  283,  10  S.  Ct.  999,  34  L.  ed.  349,  Pascagoula  Ice  Co.,  72  Jliss.  60S,  615, 
while  referring  to  notes  each  of  which  18  So,  364.  And  this  language  is  sub- 
contained  a  statement  tliat  it  was  stantially  repeated  in  ilclvean  v.  John 
given  for  personal  property  the  title  Mathews  Co.,  74  Miss.  119,  121,  20 
to  which  should  remain  in  the  payee  So.  809,  60  Am.  St.  Rep.  502.  .'~'o  in 
until  the  note  was  paid,  Harlan,  J.,  Gaar  r.  Nichols,  115  Iowa,  2-3,  225, 
who  delivered  the  opinion  of  the  88  N.  W.  382:  "A  conditional  sale 
court,  said:  "  The  agreement  that  involves  the  delivery  to  the  vendee  as 
the  title  should  remain  in  the  payee  owner,  with  reservation  to  the  vendor 
until  the  notes  were  paid  *  *  *  is  a  of  title  only  for  the  purpose  of  se- 
short  form  of  chattel  mortgage.  The  curity."  It  should  be  carefully  ob- 
transaction  is,  in  legal  effect,  what  served  that  the  analogy  to  a  mort 
it  would  have  been  if  the  maker,  who  gage  holds  good  only  in  the  kind  of 
purchased  the  cars,  had  given  a  mort-  conditional  sales  under  diseussi-on  — 
gage  back  to  the  payee,  securing  the  where  there  is  an  unconditional  ob- 
notes  on  the  property  until  they  were  ligation  on  the  part  of  the  buyer  to 
all  fully  paid."  To  the  same  effect  pay  the  price  though  the  seller's 
see  New  York  Security  &  Trust  Co.  obligation  to  transfer  title  is  subject 
V.  Capital  Ey.  Co.,  77  Fed.  Rep.  529,  to  a  condition.  If  the  buyer's  obliga- 
531.  The  same  idea  is  more  briefly  tion  is. conditional,  as  where  he  has  aa 
expressed :      "  The  reservation  of  the  option  to  buy  or  not  to  buy,  or  where 
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right  protected  by  the  courts.*"  In  other  States  it  is  held  that 
title  does  not  pass  by  a  mortgage,  but  merely  a  lien  enabling  the 
mortgagee  on  breach  of  condition  to  acquire  or  transfer  title  by 
foreclosure.*^  Upon  this  theory  a  mortgage  resembles  a  trans- 
action where  the  seller  has  not  retained  title,  but  only  a  right 
to  resume  title  on  default  by  the  buyer.  Although  the 
desirability  of  a  clear  theory  upon  the  subject  is  not  to 
be  denied,  nor  is  it  to  be  denied  that  differences  in  re- 
sult may  follow  from  the  difference  in  theory,  it  is  easy  to 
exaggerate  the  importance  of  the  distinction  between  these 
two  views  of  a  mortgage  and  similarly  between  the  ordinary  con- 
ditional sale  where  payment  is  a  condition  precedent  of  the  passing 
of  the  legal  title,  and  the  case  where  nonpayment  is  a  condition 
subsequent  revesting  title  in  the  seller;  for  though  payment  be  a 
condition  precedent  to  the  vesting  of  legal  title,  it  is  not  a  condi- 
tion precedent  to  the  vesting  of  a  right  of  property  in  the  buyer, 
called  in  the  cases  a  "  special  property."  The  transaction  is, 
therefore,  properly  called  a  conditional  sale,  not  a  conditional 
contract  to  sell.  It  is  an  error  with  serious  practical  consequences 
to  suppose  that  the  conditional  buyer's  rights  rest  only  in  con- 
tract. Various  important  results  follow  from  the  existence  of  a 
property  right  in  the  buyer,  to  which  attention  may  now  be  called. 
§  331.  Selkr  cannot  eflBctively  refuse  to  transfer  title. —  In  the 
case  of  a  contract  to  sell,  the  seller  may  refuse  to  carry  out  his 
contract  and  the  buyer  has  no  redress  except  an  action  for  dam- 
ages. He  cannot  obtain  the  goods  themselves.*^  Moreover,  even 
though  the  seller  does  not  refuse  to  transfer  the  property,  but  is 
simply  passive,  it  does  not  pass  without  an  act  of  appropriation 
agreed  upon  by  the  parties.**  The  situation  in  the  case  of  a  con- 
ditional sale,  however,  is  thus  expressed :  "  Under  it  the  vendee 
acquires  not  only  the  right  of  possession  and  use,  but  the  right 
to  become  the  absolute  owner  upon  complying  with  the  terms  of 

the   transaction    is    to    be    completed  But  see  Jones,  Chattel  Mortgages,  §  1, 

only  in  a  certain  event,  there  is  no  which  indicates  that  this  view  is  not 

analogy  to  a  mortgage,  the  essence  of  prevalent  in  regard  to  chattels, 

which  is  a  debt  for  which  the  mort-  "Kerr  v.  Henderson,   62   JST.   J.  L. 

gaged  property  is  security.  724,  42  Atl.   1073.     See  infra,  §  598. 

"Jones,  Mortgages,  §  11  ei  seq.  ''See  supra,  §  274  et  seq. 

**' Jones,    Mortgages,    §    13    et    seq. 
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the  contract.  These  are  rights  of  which  no  act  of  the  vendor  can 
divest  him,  and  which,  in  the  absence  of  any  stipulation  in  the 
contract  restraining  him,  he  can  transfer  by  sale  or  mortgage. 
Upon  performance  of  the  condition  of  the  sale,  the  title  to  the 
property  vests  in  the  vendee,  or,  in  the  event  that  he  has  sold  or 
mortgaged  it,  in  his  vendee  or  mortgagee,  without  further  bill  of 
sale."  **  Therefore,  a  tender  of  the  price  in  accordance  with  the 
condition,  though  refn.sed,  debars  the  seller  from  recovering  the 
goods,*^  and  the  buyer  or  his  assignee  may  replevy  them  from  the 
seller  ;*'^  but  not  if  tender  was  made  after  breach  of  the  contract 
and  rescission  by  the  seller.*^ 

§  332.  Assignability  of  the  rights  of  buyer  and  seller. —  Choses 
in  action  are  not  assignable  at  common  law ;  and  though  some  of  the 
consequences  of  assignability  have  been  achieved  in  the  law  of  con- 
tracts, it  is  still  true  that  contract  rights  are  very  imperfectly  assign- 
able. A  contract  by  the  owner  of  property  that  A.  should  have  the 
possession  of  it  could  not,  it  is  submitted,  ordinarily  be  assigned 
by  A.  to  B.  The  contract  involves  too  great  an  element  of  personal 
trust.  But  where  A.  has  the  right  to  use  the  property  as  his  own, 
it  is  not  essential,  unless  the  bargain  makes  it  so,  whether  A.  dis- 
poses of  the  property  to  B.  or  not ;  and  the  right  of  the  conditional 
buyer  may  be  assigned,**  though  such  a  disposition  cannot  dimin- 
ish A.'s  liability  to  pay  the  price,  nor  give  B.  the  legal  title  to  the 
property  if  the  price  is  not  paid.  It  may  be  added  in  this  con- 
nection that  the  seller's  interest  in  the  property  is  also  assign- 
able;*' and    that    the    assignment    of    the    debt    by    the    seller 

"Carpenter  i.  Scott,  13  R.  I.  477,  381;  Beach's  Appeal,  58  Conn.  464,  20 

479    (citing  Day  r.  Basset,  102  Mass.  Atl.  475;  United  Sh.ie  Machinery  Co. 

445,    447;    Crompton    v.    Pratt,    105  v.  Holt,  135  ilass.  97.  102,  69  X.  E. 

Mass.  25.T,  258;  Currier  r.  Knapp,  117  1056;  Powers   r.  Burdick,  110  N".  Y. 

Mass.    324,    325,    326;    Chase    v.    In-  Suppl.    883;    Carpenter    r.    Scott,    13 

galls,  122  Mass.  381,  383).  E.  I.  477. 

"  Christenson  v.  Nelson,  38  Or.  473,  "  Everett     r.    Hall,    67     Me.    497 ; 

63  Pac.  648.  Hubbard  v.  Bliss,  12  Allen,  590;  Mc- 

"Tweedie  r.  Clark,  114  X.  Y.  App.  Millan    r.    Larned,    41    Mich.    521,   2 

Div.  296,  99  N.  y.  Suppl.  856.  N.  W.  662 ;  Eoss-Meehan  Co.  r.  Paa- 

^'Lippincott  i\  Eich,  19  Utah,  140,  cagoula  Ice  Co.,  72  Miss.  608,  18  So. 

56  Pac.  806.  364;  Burnell  p.  Marvin,  44  Vt.  277; 

"  Fosdick  r.   Schall,  99  XT.   S.  235,  W.  W.  Kimball  Co.  i\  Mellon,  80  Wis. 

25  L.  ed.   339;   Ames  Iron  Works  v.  133,  48  N.  W.   1100.     In  Everett  v. 

Richardson,   55   Ark.   642,    18    S.   W.  Hall,  the  court  held  that  the  vendor 
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operates  of  itself  as  an  assignment  of  the  seller's  interest 
in  the  property.^"  The  assignee's  right  to  the  property  is  equi- 
table rather  than  legal."  But  most  courts  would  probably  allow 
the  assig-nee  to  enforce  his  right  to  the  property  by  ordinary  legal 
proceedings.  The  cases  most  commonly  arise  where  a  note  has 
been  given  for  the  price  and  the  seller  transfers  the  note.  Some- 
times, however,  the  debt  for  the  price  is  not  represented  by  a  note, 
but  by  a  simple  contract  obligation.  If  the  seller  has  a  negotiable 
note,  he  can  vest  the  legal  ownership  in  the  note  in  an  indorsee; 
but  if  there  is  no  negotiable  paper  representing  the  debt,  the 
.seller  can  only  give  an  assignee  the  usual  rights  of  one  who  buys 
a  chose  in  action.  Even  though  suit  may  be  brought  by  the 
assignee  in  his  own  name,  his  legal  right  in  such  a  case  is  merely 
that  of  one  tolding  an  irrevocable  power  of  attorney  for  the 
original  creditor,  coupled  with  a  right  to  hold  the  money  as  his 
own  when  collected.  Therefore,  if  one  who  has  sold  property 
conditionally  transfers  to  different  persons  his  claim  to  the  price 


could  eflfectively  mortgage  (and  pre- 
sumably sell)  the  property  at  any 
time  before  the  conditional  buyer  had 
paid  the  full  price.  Whether  a  court 
of  equity  would  give  the  conditional 
huyer  a  lien  on  the  property  for  so 
much  of  the  price  as  he  had  paid 
ihe  court  suggests  but  does  not  an- 
swer. It  is  submitted  that  his  spe- 
cial property,  whether  called  legal  or 
equitable,  protects  all  the  rights  as- 
sured to  him  by  the  contract  and  at- 
taches to  the  goods  from  the  time  of 
their  delivery  to  him.  After  breach 
of  the  condition  the  seller  may  resell 
the  property  without  first  resuming 
possession  himself.  Hubbard  v.  Bliss, 
12  Allen,  590. 

'"Bank  of  Little  Eock  v.  Collins, 
66  Ark.  240,  50  S.  W.  694 ;  Townsend 
V.  Southern  Product  Co.,  127  Ga.  342, 
56  S.  E.  436;  Laurens  Banking  Co.  v. 
Bales,  Ga.   App.  ,    60    S.   E. 

1014;  Cutting  V.  Whittemore,  72 
N.  H.  107,  54  Atl.  1098;  Esty  v. 
Graham,  46  N.  H.  169;  Spoon  v. 
Frambaoh,  83  Minn.  301,  86  N.  W. 


106;  W.  W.  Kimball  Co.  v.  Mellon, 
80  Wis.  133,  48  N.  W.  1100.  But 
under  the  Georgia  statute  the  assignee 
of  the  debt  does  not  acquire  any  right 
to  the  goods  unless  they  are  ex- 
pressly transferred.  Burch  !".  Pedigo, 
113  Ga.  1157,  39  S.  E.  493,  54 
L.  R.  A.  808.  Compare  McCullough 
V.  Pritchett,  120  Ga.  585,  48  S.  E. 
148. 

"  Therefore,  in  McPherson  v.  Acme 
Lumber  Co.,  70  Miss.  649,  12  So.  857, 
a  seller  who  had  assigned  purchase- 
money  notes  was  allowed  to  replevy 
the  goods  on  breach  of  condition  by 
the  buyer,  but  was  held  bound  to 
apply  the  proceeds  of  the  goods  to 
the  payment  ot  the  debt  which  had 
been  assigned.  See  also  Domestic 
Sewing  Machine  Co.  v.  Arthurhultz, 
63  Ind.  322.  In  the  latter  case  the 
holder  of  a  promissory  note  indorsed 
in  blank  was  not  allowed  to  replevy 
the  property  for  which  the  note  had 
originally  been  given  under  a  bargain 
of  conditional  sale. 
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and  the  notes  given  for  the  price,  the  indorsee  of  the  notes  will  be 
entitled  to  the  property,  although  the  indorsement  of  the  notes 
was  subsequent  to  the  agreement  to  transfer  the  claim. ''^ 

§  303.  The  seller  may  recover  the  price  —  Tortious  interference 
with  the  property. —  Where  an  ordinary  contract  to  sell  is  broken 
In-  the  buyer,  the  seller,  in  England  and  in  many  jurisdictions 
in  this  country,  is  allowed  to  recover  as  damages  only  the 
difference  between  the  contract  price  and  the  market  price 
of  the  goods,  since  the  seller  still  is  the  owner  of  the  goods.^' 
In  the  ease  of  a  conditional  sale,  however,  the  seller  would  doubt- 
less be  universally  allowed  to  recover  the  full  price. ^*  The  only 
justification  for  such  a  result  can  be  that  the  essential  incidents 
of  property  have  already  been  transferred  to  the  buyer,  when 
possession  was  delivered  to  him  with  the  right  to  use  the  goods 
as  his  own,  so  that  there  is  an  absolute  debt  from  that  time. 
Such  a  result  identifies  the  transaction  with  a  mortgage,  the 
vital  feature  of  which  is  the  existence  of  a  debt  irrespective  of 
the  property  held  for  security.  If  the  conditional  buyer's  right 
is  wrongfully  disturbed  by  third  persons,  the  buyer  may  bring 
action  against  the  tort-feasor  and  recover  as  damages  the  full 
value  of  the  goods. ^^  This  does  not  necessarily  involve  the  con- 
clusion that  the  buyer  is  the  owner  of  the  property,  for  any 
bailee  who  is  answerable  to  his  bailor  for  the  property  may  re- 
cover full  damages.  For  the  bailor,  and  consequently  for  a  con- 
ditional seller,  the  appropriate  remedy  at  common  law  is  an  ac- 
tion on  the  case.^"  But  other  cireumstanc(?s  show  how  far  the 
buyer's  property  right  is  recognized.  If  the  seller  converts  the 
goods,  the  buyer  may  sue  him  but  he  can  recover  only  the  value 

"  W,  W.  Kimball  Co.  r.  Mellon,  80  erty   has   passed,   the   decisions   have 

Wis.  133,  48  N.  W.  1100.  peculiar    force.      See     also     Tufts    r. 

"This  subject  is  more  fully  treated  Poness,    32    Ont.    51.      The    decisions 

in  infra,  5  562  et  seg.  cited  in  the  following  section,  holding 

"Morris   v.  Cohn,  fio  Ark.  401,  18  that    the    risk    of    loss    is    upon    the 
P.  W.  384,  385;  Smith  v.  Aldrich,  ISO  _  buyer,    necessarily    involve   the   same 

]\Ia=!3.  367,  62  N.  E.  381 ;   Whitney  i:  conclusion. 

Abbott,  in  1  Mass.  59,. 77  N.  B.  524;  "'Smith  v.  Gufford,  36  Fla.  481.  18 

Hayufts  v.  Temple,  198  Mass.  372,  84  So.    717,    51   Am.    St.   Rep.   37;    Col- 

N.   E.   467.     As   Massachusetts   does  cord  r.  McDonald,  128  Mass.  470. 
not   permit   the    seller,   generally,   to  ■"'  Kent  v.  Buck,  45  Vt.  18. 

recover  the  full  price  until  the  prop- 
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of  his  interest  in  the  goods,  since  in  this  case  he  can  keep  all  the 
damages  awarded,  without  liability  for  the  balance  of  the  price." 
In  some  form  of  action  the  seller  would  undoubtedly  universally 
be  allowed  a  remedy  against  one  who  had  wrongfully  interfered 
with  the  property.^*  But  since  the  seller  is  under  no  obligation  to  the 
buyer  to  redeliver  the  goods  to  the  buyer  or  to  pay  for  them,  the 
seller's  measure  of  damages  is  only  the  amount  of  the  price  un- 
paid, not,  however,  exceeding  the  value  of  the  goods,  whether  the 
converting  defendant  is  a  third  person,^^  or  the  buyer  himself.°° 
In  any  event  the  tort-feasor  should  not  be  obliged  to  pay  as  total 
damages  more  than  the  full  value  of  the  property,  so  that  if  full 
damages  are  paid  the  buyer,  the  seller  should  look  to  him  only 
thereafter. 

§  334.  Risk  of  loss  and  gain  is  upon  the  buyer. —  Eisk  of  loss 
should  properly  fall  upon  the  party  who  has  the  beneficial  incidents 
of  title  rather  than  upon  the  party  who  has  the  legal  title  alone.  In 
the  case  of  a  mortgage,  even  though  a  mortgagee  is  admitted  to 
have  the  legal  title,  the  risk  of  loss  is  upon  the  mortgagor.  The 
same  result  should  be  reached  in  the  case  of  a  conditional  sale,  and 
under  the  Sales  jVct  it  has  been  expressly  so  provided.^*  Apart 
from  statutes  the  weight  of  authority  supports  the  same  result."" 
Analogous  to  the  risk  of  loss  is  the  chance  of  benefit.  But  one 
class  of  goods  seems  to  illustrate  this:  Where  an  animal  is  sold 
conditionally  and  during  the  period  when  the  animal  sold  is  in 
the  buyer's  possession,  but  before  the  price  has  been  paid  and  the 
property  passed,  the  animal  has  young,  it  is  held  that  the  young 
are  subject  to  the  same  condition  as  the  mother.  That  is,  the 
property  is  in  the  seller,  but  passes  to  the  buyer  on  the  payment 
of  the  price  originally  stipulated  for.     Thus  the  buyer  secures 

"  White   V.   Allen,    133   Mass.   423 ;  °»  Sims  v.  James,  62  Ga.  260  ;  Tower 

Levan  v.  Wilten,  135  Pa.  St.  61,   19  v.  Haslam,  84  Me.  86,  24  Atl.  587. 

Atl.  945.     In  the  case  last  cited  the  "Tower  v.  Haslam,  84  Me.   86,  24 

court  erroneously  held  this -to  be  the  Atl.  587. 

amount  the  buyer  had  paid   toward  "  Hall  v.  Nix,          Ala.         ,  47  So. 

the  price,  instead  of  the  value  of  the  335. 

goods,  less  what  remained  unpaid—  "  Section  22  (a).    See  SMpro,  §  304. 

not  necessarily  the  same  thing.  "^  See  supra,  §  304. 
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the  benefit  of  the  increase  without  paying  anything  additional 
for  it.'^ 

§  335.  Conflicting  authority. —  The  views  which  have  been  ex- 
pressed in  the  preceding  paragraph,  it  is  believed,  are  sanctioned 
by  the  weight  of  authority  and  are  supported  by  reason,  ^evev- 
theless,  some  courts  having  in  mind  simply  the  fact  of  the  legal 
title  of  the  seller  do  not  accept  the  explanations  that  have  been 
given.  Those  jurisdictions  which  hold  that  even  in  the  absence 
of  express  provision  the  risk  is  upon  the  buyer  necessarily  do 
so  upon  the  theory  here  advanced.  Even  jurisdictions  which 
deny  that  the  risk  of  loss  is  upon  the  buyer  would  not  consist- 
ently follow  out  the  view  that  the  buyer's  right  is  purely  con- 
tractual ;  they  halt  somewhat  illogically  between  the  two  positions.^ 

§  336.  Distinction  between  conditional  sales  and  leases. —  The  dis- 
tinction between  an  ordinary  lease  and  a  conditional  sale  is 
obvious.  A  lease  contemplates  only  the  use  of  the  property  for 
a  limited  time,  and  the  return  of  it  to  the  lessor  at  the  expira- 
tion of  that  time.  A  conditional  sale  contemplates  the  ultimate 
ownership  of  the  property  by  the  buyer,  together  with  the  use  of 
it  in  the  meantime.  Sometimes,  however,  leases  contain  options 
giving  the  lessee  a  right  to  buy  the  leased  property,  and  again 
the  amount  of  rent  may  be  so  fixed  as  to  reimburse  the  lessor 
not  only  for  the  use  of  the  property  and  its  possible  deterioration, 
but  also  in  large  part,  or  wholly,  for  the  total  value  of  the  prop- 
erty. Sellers  desirous  of  making  conditional  sales  of  their  goods, 
but  who  do  not  wish  openly  to  make  a  bargain  in  that  form,  for 
one  reason  or  another,  have  frequently  resorted  to  the  device  of 
making  contracts  in  the  form  of  leases  either  with  options  to  the 
buyer  to  purchase  for  a  small  consideration  at  the  end  of  the 
term,  provided  the  so-called  rent  has  been  duly  paid,  or  with  stipu- 
lations that  if  the  rent  throughout  the  term  is  paid,  title  shall  there- 
upon vest  in  the  lessee.  It  is  obvious  that  such  transactions  are 
leases  only  in  name.  The  so-called  rent  must  necessarily  be  re- 
garded as  payment  of  the  price  in  instalments  since  the  due  pay- 

""  Anderaon    r.    Leverette,    116    Ga.  Buck,  45  Vt.   18;   Clark  v.  Hayward, 

732,  42  S.  E.  1026;   Allen  r.  Delano,  51  Vt.  14. 

55  Me    113,  92  Am.  Dec.  573;  Bunker  "The  cases  relating  to  risk  are  col- 

V.    McKenney,    63     Me.    529;    Buck-  lected,  supra,  §  304. 
master  v-  Smith,  22  Vt.  203 ;  Kent  v. 
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ment  of  the  agreed  amount  results,  by  the  terms  of  the  bargain, 
in  the  transfer  of  title  to  the  lessee.  This  has  been  clearly 
recognized  and  many  of  the  statutes  relating  to  conditional 
sales'*  in  express  terms  include  leases  within  their  scope. 
Apart  from  statutes  courts  have  disregarded  the  form  of 
the  transaction  and  held  leases  where  payment  of  the  rent 
nearly  or  quite  paid  the  price  of  the  goods  conditional  sales 
and  subject  to  the  rules  governing  the  latter  kind  of 
transaction.'''^     In    a    few    States    only,    notably    Peiiasylvania, 


"  See  supra,  §  327. 

""'  Hervey  v.  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  664,  23  L.  ed. 
1003 ;  Fosdick  v.  Schall,  99  U.  S.  235, 
25  L.  ed.  339 ;  Heryford  v.  Davis,  102 
U.  S.  235,  26  L.  ed.  160;  Re  Sheets 
Mfg.  Co.,  136  Fed.  Eep.  989;  Re 
Poore,  139  Fed.  Rep.  862;  Re  Tice, 
139  Fed.  Rep.  52;  Unitype  Co.  v. 
Long,  143  Fed.  Rep.  315,  74  0.  C.  A. 
453;  Manson  r.  Dayton,  153  Fed. 
Rep.  258,  82  C.  C.  A.  588 ;  Warren  v. 
Liddell,  110  Ala.  232,  20  So.  89; 
Miller  v.  Steen,  30  Cal.  402,  89  Am. 
Dee.  124;  Kohler  v.  Hayes,  41  Cal. 
455;  Hegler  v.  Eddy,  53  Cal.  597; 
Parke,  etc.,  Co.  c.  White  River  Lum- 
ber Co.,  101  Cal.  37,  35  Pac.  442; 
Lundy  Furniture  Co.  v.  Wliite,  128 
Cal.  170,  60  Pac.  759,  79  Am.  St.  Rep. 
41;  Gerow  v.  Castello,  11  Colo.  560, 
19  Pac.  505,  7  Am.  St.  Rep.  260; 
Hine  v.  Roberts,  48  Conn.  267,  40  Am. 
Rep.  170;  Loomis  v.  Bragg,  50  Conn. 
228,  47  Am.  Rep.  638;  Watertown 
Steam  Engine  Co.  v.  Davis,  5  Del. 
192;  Knowles  Loom  AVorks  v. 
Knowles,  Del.         ,   65  Atl.   26; 

Sanders  v.  Wilson,  19  D.  C.  (8 
Mackey),  555;  Hays  i'.  Jordan,  85 
Ga.  741,  11  S.  E.  833,  9  L.  R.  A.  373; 
Cottrell  V.  Merchants'  Bank,  89  Ga. 
508,  15  S.  E.  944;  Ross  V.  McDuffie, 
91  Ga.  120,  16  S.  E.  648;  Lytle  v. 
Scottish  American  Mtge.  Co.,  122  Ga. 
458,  465,  50  S.  E.  402;  Lucas  v. 
Campbell,    88    111.    447;    Singer   Mfg. 


Co.  V.  Ellington,  103  III.  App.  517; 
Singer  Sewing  Mach.  Co.  v.  Holcomb, 
40  Iowa,  33 ;  Gross  v.  Jordan,  83  Me. 
380,  22  Atl.  250 ;  Campbell  v.  Ather- 
ton,  92  Me.  66,  42  Atl.  232;  Chase  v. 
Ingalls,  122  Mass.  381;  Wickes  v. 
Hill,  115  Mich.  333,  73  N.  W.  375; 
Dederick  v.  Wolfe,  68  Miss.  500,  9 
So.  350;  Ham  -v.  Cerniglia,  73  Miss. 
290,  18  So.  577;  Gerriah  v.  Clark,  64 
N".  H.  492,  13  Atl.  870;  Puffer  v. 
Lucas,  112  N.  C.  377,  17  S.  E.  174; 
Clark  V.  Hill,  117  N.  C.  11,  23  S.  E. 
91,  53  Am.  St.  Rep.  574;  Singer  Mfg. 
Co.  -v.  Gray,  121  N.  C.  168,  28  S.  E. 
257 ;  Wilcox  v.  Cherry,  123  N.  C.  79, 
31  S.  E.  369;  Hamilton  i\  Highlands, 
144  N.  C.  279,  56  S.  E.  929;  Sage  r. 
Sleutz,  23  Ohio  St.  1;  Singer  Mfg. 
Co.  V.  Graham,  8  Or.  17,  34  Am.  Rep. 
572 ;  Herring-itarvin  Co.  i\  Smith, 
43  Or.  315:  Farquhar  v.  McAlevj, 
142  Pa.  St.  233,  21  Atl.  811,  24  Am. 
St.  Rep.  497  ;  Kelly  Springfield  Roller 
Co.  V.  Spyker,  215  Pa.  St.  332,  64 
Atl.  546;  Carpenter  v.  Scott,  13  R.  I. 
477;  Pringle  v.  Canfield,  19  S.  Dak. 
506,  104  N.  W.  223;  Singer  Mfg. 
Co.  v.  Cole,  4  Lea,  439,  40  Am. 
Rep.  20;  Cowan  v.  Singer  Mfg. 
Co.,  92  Tenn.  376,  21  S.  W.  663; 
Whitcomb  v.  Woodworth,  54  Vt.  544; 
Collender  Co.  v.  Marshall,  57  Vt.  232; 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah 
Valley' R.  Co.,  80  Va.  1,  10,  9  S.  E. 
759,  19  Am.  St.  Rep.  858;  De  St. 
Germain  v.  Wind,  3  Wash.  Terr.  189, 
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does  it  make  any  difference  in  the  validity  of  tiie  transaction 
■whether  it  takes  the  form  of  a  conditional  sale  or  a  lease  which 
by  its  operation  gives  the  so-called  lessee  title  at  the  end  of  the 
term.®^  It  is,  however,  essential  in  order  to  make  a  conditional 
sale,  in  the  sense  in  v?hich  that  term  is  used  ordinarily  in  statutes 
or  elsevi^here,  that  the  buyer  should  be  bound  to  take  title  of  the 
property,  or  at  least  to  pay  the  price  for  it.  Therefore,  a  lease 
■which  pro'vides  for  a  certain  rent  in  instalments  is  not  a  condi- 
tional sale  if  the  buyer  can  terminate  the  transaction  at  any  time 
by  returning  the  property,  even  though  the  lease  also  provides 
that  if  rent  is  paid  for  a  certain  period,  the  lessee  shall  there- 
upon become  the  owner  of  the  property.^*  And  though  the  rent 
is    to    be    applied    at    the    buyer's    option    toward    the    payment 


13  Pac.  573;  Quinn  v.  Parke,  etc.,  Co., 
5  Wash.  270,  31  Pac.  8G6;  ilcGinnia 
!•.  Savage,  29  'W.  Va.  362,  374,  1  S.  E. 
740;  Whelan  v.  Couch,  26  Grant  Ch. 
74. 

"  In  Penn.gylvan.ia,  it  is  true  it  is 
asserted:  "  Tlie  courts  in  determin- 
ing ■whether  or  not  the  contract  'was 
one  of  bailment,  or  one  of  sale  with 
an  attempt  to  retain  a  lien  for  the 
price,  have  not  considered  ■wliat 
name  the  parties  have  given  to  the 
contract,  but  what  was  its  essential 
character."  Ott  r.  Sweatman,  166 
Pa.  St.  217,  221,  31  Atl.  102.  And 
doubtless  it  is  true  that  in  Pennsyl- 
vania the  name  the  parties  give  to 
the  transaction  is  not  material,  but 
in  many  cases  where  so-oalled  rent 
by  the  terms  of  the  agreement  op- 
erated as  a  payment  of  the  price, 
tbe  transaction  has  been,  neverthe- 
less, regarded  as  one  of  bailment  or 
lease  rather  than  as  a  conditional 
sale.  Tlie  earlier  cases  are  cited  in 
Brown  r.  Billington,  163  Pa.  St.  76, 
90  Atl.  904,  43  Am.  St.  Rep.  780,  and 
Ott  r.  Sweatman,  166  Pa.  St.  217, 
31  Atl.  102.  See  also  Stiles  v.  Sea- 
ton,  200  Pa.  St.  114,  49  Atl.  774; 
Re  Tice,  139  Fed.  Rep.  52;  Re  An- 
geny,  151  Fed.  Rep.  959;  Re  Morris, 
156    Fed.    Rep.    597.      In    Cincinnati 


Equipment  Co.  r.  Strang,  215  Pa. 
St.  475,  64  Atl.  678,  the  transac- 
tion was  held  a  lease  though  the 
goods  at  the  end  of  the  lease  were 
to  become  the  buyer's  on  paying 
$10.  In  view  of  the  fact  that  the 
so-called  rental  was  several  thousand 
dollars,  it  is  obvious  the  final  pay- 
ment was  merely  a  device,  and  in  the 
face  of  such  a  decision  it  is  hard  to 
give  much  credit  to  the  statement 
quoted  at  the  beginning  of  this  note 
that  the  Pennsylvania  court  regards 
"  the  essential  character "  of  the 
transaction. 

"Helby  v.  Mattheiys,  [1894]  2 
Q.  B.  202,  [1895]  A.  C.  471;  Payne 
r.  Wilson,  [1895]  1  Q.  B.  653,  2 
Q.  B.  537 ;  Southern  JMusie  House  v. 
Dusenhury,  27  S.  C.  464,  4  S.  E.  60; 
Ludden  &  Bates  Southern  ilusic 
House  V.  Hornsby,  45  S.  C.  Ill,  22 
S.  E.  781.  See  also  McCall  r.  Powell, 
04  Ala.  254.  In  Helby  v.  Matthews, 
a  piano  was  leased  at  a  monthly 
rental,  and  it  was  provided  that  if 
this  rental  was  paid  for  in  thirty- 
six  months  the  piano  should  there- 
upon become  the  property  of  the 
lessee,  but  by  the  terms  of  the  lease 
the  lessee  had  the  right  to  return 
the  piano  without  incurring  any 
other   liability   than   for   arrears  of 
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-of  the  price,  the  transaction  is  not  a  conditional  sale  if  the  price 
largely  exceeds  the  rent  the  lessee  is  bound  to  pay.''® 

§  337.  Bistinction  between  conditional  sales  and  chattel  mortgage. 

—  Although  it  has  be-en  urged  that  a  conditional  sale  is,  essen- 
tially, a  chattel  mortgage,  it  does  not  follow  that  the  name  mort- 
gage includes  within  its  meaning  a  conditional  sale.  Though  the 
two  transactions  are  in  essence  the  same,  they  are  different  in 
iorm,  and  by  virtue  of  this  difference  hav«  been  given  different 
names.  Accordingly,  statutes  providing  for  the  recording  of 
chattel  mortgages  are  not  generally  held  to  cover  conditional 
sales.''"     So  other  statutory  provisions  in  regard  to  chattel  mort- 


rent.  The  lessee  disposed  of  the 
leased  piano  to  a  iona  fide  purchaser 
ior  value.  The  latter  claimed  a 
right  to  retain  the  piano  und-er  sec- 
tion 8  of  the  Factors'  Act  of  1889, 
which  provides  that  "  where  a  person 
'having  bought,  or  agreed  to  buy- 
goods,  obtains,  with  the  consent  of 
the    seller,    possession    of    the   goods 

*  *  *  the  delivery  or  transfer  to 
that     person    *    *    *    of     the     goods 

*  *  *  under  any  sale,  pledge,  or 
other  di-sposition  thereof  *  *  *  to 
any  person  receiving  the  same  in 
good  faith  and  without  notice  of 
any  lien  or  any  right  of  the  origi- 
nal seller  ♦  *  »  shall  have  the 
same  effect  as  if  the  person  making 
delivery  or  transfer  were  a  mercan- 
tile agent  in  possession  of  the  goods 
■*  *  *  with  the  consent  of  the 
o'^vner.''  The  court,  however,  held 
that  the  lessee  had  not  agi-eed  to 
buy.  Although  the  question  raised 
in  the  English  decisions  is  strictly 
whether  a  certain  statute  is  appli- 
cable, it  is  believed  the  question  in- 
volved is,  in  substance,  whether  the 
transaction  is  a  conditional  sale.  It 
should  be  motSced  that  under  many  of 
the  American  statutes  referred  to  in 
section  327,  leases  are  expressly  in- 
cluded, so  that  such  a  bargain  as 
that  in  Helby  v.  Matthews,  though 
not  properly  designated  a  conditional 
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sale,  would  come  within  the  terms  of 
the  enactment. 

"Lambert  Engine  Co.  v.  Carmody, 
79  Conn.  419,  65  Atl.  141. 

™  Kogers  Locomotive  Works  v. 
Lewis,  4  Dill.  158;  The  Marina,  19 
Fed.  Bep.  760 ;  Campbell  Print.  Prcsss 
Co.  V.  Walker,  22  Fla.  412,  1  So. 
59;  Gilbert  v.  National  Cash  Regis- 
ter Co.,  176  111.  288,  52  N.  E.  22; 
Campbell  v.  Atherton,  92  Me.  66,  42 
Atl.  232;  Bennett  Bros.  Co.  v.  Tarn, 
24  Mont.  457,  62  Pac.  780;  Maxwell 
V.  Tufts,  8  N.  Mex.  396,  45  Pac. 
979,  33  L.  R.  A.  854;  McComb  v. 
Donald's  Admr.,  82  Va.  903,  5  S.  E. 
558;  W.  W.  Kimball  Co.  v.  Mellon, 
SO  Wis.  133,  48  N.  W.  1100.  In  a 
few  States,  however,  it  has  been  held 
that  conditional  sales  were  within 
statutes  requiring  the  record  of  chat- 
tel mortgages.  Hart  v.  Barney,  etc., 
Mfg.  Co.  (Ky.),  7  Fed.  Rep.  543; 
McKnight  v.  Gordon,  13  Rich.  Eq. 
222,  94  Am.  Dec.  164;  Talmadge  v. 
Oliver,  14  S.  C.  522 ;  Herring  v.  Can- 
non, 21  S.  C.  212,  53  Am.  Rep.  661. 
See  also  Hervey  v.  Rhode  Island 
Locomotive  Works  (111).,  93  U.  S. 
664,  23  L.  ed.  1003;  Hudnall  v. 
Paine,  39  Fla.  67,  21  So.  791;  Welch 
V.  National  Cash  Register  Co.,  103 
Ky.  30,  44  S.  W.  124;  White  Sewing 
Machine  Co.  v.  Conner,  HI  Ky.  827, 
64  S.  W.  841. 
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gages  would  not  be  held  to  include  -within  their  scope  conditional 
salesJ''  Reference  should  be  made  to  one  matter  which  sometimes 
causes  confusion.  The  term  "conditional  sale"  is  frequently 
used  in  mortgage  law,  especially  in  regard  to  land,  in  a  sense 
entirely  different  from  that  in  which  the  term  "  conditional  sale  " 
is  ordinarily  used  in  the  law  of  sales  of  personal  property.  Where 
a  sale  is  made  and  an  option  given  by  the  bargain  to  the  seller  to 
repurchase  the  property  on  certain  terms,  it  is  called  a  condi- 
tional sale  and  it  is  obvious  that  it  is  very  similar  to  a  mortgage, 
since  a  mortgage  by  its  terms  conveys  property  to  the  mortgagee, 
subject  to  a  condition  that  the  property  shall  revert  to  the  mort- 
gagor on  the  happening  of  a  specified  condition.  But  though  it 
is  frequently  hard  to  determine  whether  a  transaction  is  a  con- 
ditional sale  of  the  character  just  given,  or  a  mortgage,  the  two 
transactions  essentially  differ.  It  is  fundamental  that  a  mort- 
gage shall  secure  a  debt ;  there  must  be  an  absolute  obligation 
to  pay.  If,  then,  the  grantor  of  the  property  is  to  receive  it  back 
on  the  condition  of  paying  a  debt  which  he  is  in  any  event  bound 
to  pay,  the  transaction,  however  worded,  is  a  mortgage.  But  if 
the  grantor  has  an  option,  whether  he  will  or  will  not  pay  the 
money  and  so  perform  the  condition,  the  transaction  is  called  a 
conditional  sale.''^     The  only  reason  why  such  a  conditional  sale 

"In  NichoU  v.  Ashton,  155  Mass.  gage  or  pledge  hack  by  him.  Such 
205,  29  N.  E.  519,  the  defendant  a  result  can  be  reached  only  by  over- 
asked  a  ruling  from  the  court  that  turning  the  instrument,  which  de- 
the  plaintiffs,  the  sellers,  were  mort-  clares  that  title  does  not  pass,  and 
gagees,  and,  therefore,  could  not  de-  there  is  no  warrant  for  overturning 
feat  an  attachment  of  the  goods  it.  Blanchard  r.  Cooke,  144  Mass. 
made  by  the  defendant  as  creditor  207,  221,  11  N.  E.  83.  If  the  plain 
of  the  conditional  buyer  except  by  pff^^t  of  the  English  language  needs 
demanding    payment    in    writing    as  eonfirmation  by  authority,  it  may  be 

provided  by  the  Massachusetts  stat-  ..       j    i,    ,  j.      j.      i-i       j.i, 

'^  .  ''  mentioned  that  contracts  like  the 
utes    m   regard    to   mortgages.      The  ,  ....  ,    , 

„  ,  -,  ,    .      ,  present  are  recognized  as  being  what 

court,    by    Holmes,    J.,    sustained    a  '  ,    , ,    , 

,      ,    ,        .        ,,  .         ,  ,    .  they  purport  to  be  by  the  statutes, 

refusal    to    give    this    rule,    and    in  j    f     r  j 

doing  so  expressed  the  opposition  of  ^t.    1884,    c.    313;    Pub.    St.,    c.    192, 

the  Massachusetts  court  to  the  gen-  §  ^^■"     "  ^^^^   ^^   remembered   that 

eral  doctrine  that  a  conditional  sale  jMassachusetts  is  one  of  the  minority 

is    essentially    a   mortgage.      "  It    is  jurisdictions  which  hold  that  the  risk 

impossible    by    construction   of    such  of  loss  in  case  of  a  conditional  sale  is 

a   contract   to   turn   the   transaction  upon   the   seller.     See   supra,    §    304. 

between  the  parties  into  a  sale  pass-  "  See    Jones,   Mortgages,    §    258,   6 

ing  the  title  to  plaintiff  and  a  mort-  Am.  &  Eng.  Encyc.  of  Law,  444. 
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is  referred  to  here  is  to  make  it  clear  that  it  has  nothing  to  do 
with  conditional  sales  such  as  are  treated  of  in  this  chapter,  which 
are  essentially  like  mortgages,  for  the  buyer  is  under  an  absolute 
obligation  to  pay  the  price.  The  condition,  moreover,  relates  to 
the  original  acquisition  of  title,  not  to  the  revesting  of  title  in  one 
who  has  parted  with  it.  Possession  of  the  property  is  transferred 
to  a  buyer  who  corresponds  to  the  mortgagor,  since  he  is  an  abso- 
lute debtor  and  has  the  beneficial  interest  of  the  property,  whereas 
in  the  other  type  of  case  possession  with  the  title  is  ordinarily 
transferred  to  a  buyer  who  corresponds  more  nearly  to  a  mort- 
gagee, since  he  is  to  retain  the  property  until  a  repurchase  is  made. 
§  338.  Distinction  between  conditional  sales  and  consignments. — 
Reference  has  already  been  made  to  goods  consigned  to  a  factor 
with  power  of  sale,  and  the  question  has  been  considered  how  far, 
either  at  common  law  or  by  virtue  of  statutes,  such  a  consignee  or 
factor  has  power  to  give  a  title  other  than  in  accordance  with  the 
terms  of  his  agency. ^^  But  consignments  may  be  made  the  cover 
for  bargains  really  intended  to  operate  as  sales,  and  the  rights  of 
subpurchasers  and  creditors,  where  the  bargain  is  of  that  nature, 
demand  attention.  In  order  that  a  just  understanding  of  the 
matter  may  be  had,  it  is  necessary  to  determine  the  essential 
features  distinguishing  a  bailment  from  a  sale,  and  this  is  the 
more  important  because  a  distinction  has  been  laid  down  in  works 
of  authority  on  the  subject  of  bailment  which,  if  not  wrong,  is  at 
least  misleading.  Sir  William  Jones,  in  his  work  on  Bailments,^* 
says :  "  It  may  also  he  proper  to  mention  the  distinction  between 
an  obligation  to  restore  the  specific  things,  and  a  power  or  neces- 
sity of  returning  others  equal  in  value.  In  the  first  case  it  is  a 
regular  bailment;  in  the  second  it  becomes  a  debt."  This  state- 
ment, in  the  same  or  slightly  altered  form,  has  been  often  quoted 
as  expressing  the  correct  doctrine.'"'  A  little  consideration  will 
show  that  the  statement  cannot  be  literally  accepted.  If  A.  trans- 
fers the  possession  of  A.'s  horse  to  B.  as  A.'s  agent,  instructing  B. 
to  take  the  horse  to  tovm  and  receive  in  exchange  therefor  a  horse 

"See  supra,  §  317  et  seq.  3  P.  C.  101;   Cliickering  v.  Bastress, 

"  2d   ed.,    p.    102.  130  111.  206,  22  IST.  E.  542,  17  Am.  St. 

'"  Brown,   Bailments,   3 ;    Benjamin,  Rep.  309.     See  the  criticism  in  Nor- 

Salea;    2   Kent's   Comm.   589;    South  wegian  Plow  Co.  v.  Clark,  102  Iowa, 

Australian  Ins.  Co.  v.  Eandell,  L.  R.  31,  36,  70  N.  W.  808. 
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from  C,  which  is  to  be  brought  back  to  A.,  it  is  clear  that  S.  is 
■simply  an  agent  or  bailee.  It  may  be  urged  that  while  B.  has  A.'s 
horst  in  his  possessioiL,  A.  may  at  any  time  revoke  B.'s  authority 
.aaid  reclaim  the  hoxse  originally  delivered  to  B.  and  that,  there- 
fore, B.  is  within  the  deiinition  of  Sir  \Yilliam  Jones,  since  he  is 
under  an  obligation  to  restore  the  specific  thing  given  him.  This 
is  true,  Lnt  the  fact  that  the  bargain  does  not  contemplate  the  re- 
turn of  the  specified  thing  delivered  to  the  agent  is  likely  to  lead 
and  has  led  courts  to  conceive  that  under  Sir  William  Jones' 
definition  the  transaction  is  not  a  bailment.  Moreover,  it  may  be  a 
part  of  the  bargain  between  A.  and  B.  that  B.  shall  derive  a  profit 
for  making  the  exchange  suggested  and  B.  may  have  made  some 
advance  upon  the  property,  and  in  that  case  B.'s  aEcency,  if  revoc- 
able at  all,  cannot  be  revoked  without  repaying  him  any  advance 
he  may  have  made  and  profits  he  would  have  earned.  Yet  it  Is 
clear  that  B.  would  be  still  a  bailee  of  A.'s  goods,  not  a  purchaser  of 
theiu.  AVhere  .goods  are  consigned  for  sale,  it  is  always  the  hope, 
and  generally  the  expectation,  that  the  goods  consigned  will  be  sold 
by  the  consignee  and  money  instead  of  the  goods  be  returned  to  the 
owner.  Nevertheless  it  is  clear  that  the  consignee  is  properly  to  be 
described  as  a  bailee  if  his  holding  is  for  the  consignor  and  the  sale 
is  made  by  him  as  agent  for  the  consignor.  This  indeed  is  the 
typical  case  of  a  factor,  and  the  right  of  third  persons  to 
treat  the  factor  as  if  he  were  the  owner  of  the  goods  either  by 
virtue  of  common  law  or  because  of  special  statutes  has  already 
been  considered.'^'*  In  such  a  case  money  received  by  the  con- 
signee or  factor  for  the  goods  is  received  under  an  agency  or 
trust  in  favor  of  the  consignor,'''^  and  the  duties  of  the  consignee 
in  j-egard  to  keeping  his  principal's  funds  separate  from  his  own 
are  governed  by  the  general  rules  of  the  law  of  agencies  and  trusts 
which  forbid  an  agent  or  trustee  to  mingle  his  own  money  with 
that  of  his  principal  or  beneficiary,  and  forbid  him  to  substitute 
the  relation  of  debtor  and  creditor  for  that  of  principal  and  agent 
or  of  trustee  and  cestui  que  of  trust.  Where  thiscourse  of  business 
is  ffllowed  the  consignor's  rights  should  be  upheld,  except  in  so  far 
as  Factors'  Acts  enact  otherwise,  against  those  acquiring  title  from 

"  F^upra,  ,§  317  et  seq. 
"  Richardson   Mfg.    Co.   v.   Brooks, 
95  5Ie.  146,  49  Atl.  672. 
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the  factor  contxary.to  the  express  or  implied  terras  of  Ms  au- 
tiLorityJ*  As  against  the  creditors  of  the  consignee  the  consig- 
nor's right  should  also  be  protected,  for  the  transaction  is  certainly 
no  more  misleading  than  a  conditional  sale,  and  the  right  of  the 
consignee  in  the  goods  is  far  less  than  that  of  the  buyer  in  a  con- 
ditional saleJ'''  The  question  has  not  infrequently  arisen  in  re- 
gard to  the  rights  of  the  consignee's  trustee  in  bankruptcy  to  the 
goods  thus  consigned,  and  the  consignor  has  been  generally^  and 
rightly  protected.®"  ISFor  does  the  consignee  lose  his  rights  because 
it  was  a  term  of  the  contract  that  the  consignee  should  guarantee 
the  payment  of  the  price  of  any  goods  sold  by  him.  This  is  the 
case  of  a  del  credere  agent.*^    A  more  difficult  case,  and  one  which 


"See  §  317,  and  cases  cited. 

"Fleet  V.  Hertz,  201  111.  594,  66 
N.  E.  858,  94  Am.  St.  Rep.  192.  In 
this  case  the  consignor's  right  was 
upheld  against  a  creditor  of  the  con- 
signee who  levied  upon  the  goods  al- 
though the  latter  had  failed  to  remit 
for  the  goods  as  soon  as  the  price 
had  been  collected,  and  though  the 
consignor  had  accepted  certain  notes 
of  the  consignee's  customers  given  in 
payment  of  goods  other  than  those 
furnished  by  the  consignor,  the  con- 
tract expressly  required  the  consignee 
to  "  hold  the  proceeds  in  trust  mak- 
ing settlement  within  thirty,  sixty, 
or  ninety  days,  as  soon  as  the  money 
is  collected."  See  also  Donnelly  v. 
Mitchell,  119  Iowa,  432. 

"Re  Smith  &  Nixon  Piano  Co. 
(Mo.),  149  Fed.  Hep.  Ill,  79  C.  C.  A. 
53;  Re  Taft  (Ohio),  133  Fed.  Eep. 
511,  66  G.  C.  A.  385.  This  is  other- 
wise by  statute  in  Virginia.  Chesa- 
pealce  Shoe  Co.  r.  Seldner,  122  Fed. 
Rep.  593,  58  C.  C.  A.  26.  In  this 
State  it  is  enacted  "  that  if  any  per- 
son transact  business  as  a  trader  in 
his  awn  name  (excepting  auctioneers 
and  commission  merchants),  '  all  the 
property,  stock,  and  choses  in  action 
acquired  or  used  in  such  business 
shall,  as  to  the  creditors  of  any  such 


person,  be  liable  for  the  debts  of  such 
person,'  the  trustee  in  bankruptcy  of 
a  merchant  doing  business  in  his  own 
name  takes  title  to  all  the  stock-  in 
his  store,  including  goods  held  by 
him  on  consignment,  to  which  he  did 
not  have  title  as  between  himself  and 
the  consignor." 

"iSe  Taft  (Ohio),  133  Fed.  Rep. 
511,  06  C.  C.  A.  385  (the  court 
said:  "  The  real  defense  made  by 
the  bankrupt's  receiver  was  that  the 
contract  under  wliich  this  carload  of 
stocl<;  was  shipped  to  and  received  by 
the  bankrupt  was  not  the  ordinary 
arrangement  between  an  owner  and  a 
commLssion  sales  agent.  To  make  out 
this  defense,  it  was  shown  that  the 
custom  of  live  stock  commission  men 
at  Cleveland  was  to  assume  all  the 
risks  of  the  payment  of  the  price  by 
the  buyer,  and  account  to  the  owner, 
whether  tlie  price  -vvas  collected  or 
not.  But  such  a  custom  would  only 
ccfnvert  the  bankrupt  into  an  agent 
upon  a  del  credere  commission.  One 
who  sells  upon  a  del  credere  commis- 
sion is  supposed  to  receive  an  addi- 
tional consideration  for  the  risk  in- 
curred by  guaranteeing  the  purchaser. 
He  is  at  last  nothing  but  a  guar- 
antor, and  his  relation  as  agent  is 
not    converted    into   that   of    a    pur- 
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doubtless  is  very  common  in  modern  bnsine^,  arises  where  the 
consignee  is  authorized  to  make  himself  a  debtor  when  he  sells 
the  goods.  That  is,  instead  of  requiring  him  to  account  for  the 
specific  proceeds  which  he  receives,  the  consignor  accepts  the  con- 
sig-nee's  personal  indebtedness  for  the  price.  Even  here  there 
seems  no  reason  why  the  rights  of  the  consignor  should  not  be 
upheld.  The  method  is  adopted  frequently  rather  on  the  ground 
of  convenience  than  for  any  other  reason.  It  is  simpler  for  the 
consignee  to  mingle  the  funds  he  receives  for  the  goods  with  his 
own  and  give  credit  on  his  books  to  the  consignor.  If  the  con- 
signee is  a  responsible  person  the  consignor  has  no  objection  to 
this  method.  There  is  nothing  in  the  transaction  inconsistent 
with  the  existence  of  a  bailment  or  agency  while  the  goods  are 
unsold.^"     It  is  possible,  however,  for  the  form  of  a  consignment 


chaser  by  the  fact  that  his  sales, 
under  local  custom,  are  del  credere 
sales.  The  principal  maj'  sue  the 
purchaser  for  the  price,  and  in  his 
own  name.  Story,  Agency,  §§  33, 
112  ;  2  Benjamin,  Sales  (Corbin's  ed.), 
J  1099,  and  notes ;  Morris  r.  Cleasby, 
4  M.  &  S.  566")  ;  Audenreid  i'.  Bet- 
tley,  8  Allen,  302,  81  Am.  Dec. 
755. 

"In  Ex  parte  White,  L.  R.  6  Ch. 
397,  the  court  on  construction  of 
the  agreement  in  question  held  that 
the  bankrupt  consignee,  as  between 
himself  and  the  consignor  of  the 
goods,  became  the  purchaser  of  them 
when  they  were  sold,  but  that 
up  to  that  time  the  agency  con- 
tinued. The  court  said  that  this 
method  of  conducting  business  was  a 
usual  one  of  great  convenience  to  the 
parties  and  they  distinguished  it 
from  an  ordinary  sale  by  an  agent 
even  with  a  del  credere  commission. 
The  case  involved  only  the  right 
of  the  consignor  to  the  price  of 
goods  sold  by  the  consignee,  not  the 
right  to  goods  remaining  unsold.  A 
somewhat  similar  case  was  Nutter  v. 
Wheeler,  2  Low.  346  (in  this  case  the 


defendants  had  sent  their  goods  to 
the  bankrupt,  and  he  had  sold  them 
at  such  prices  and  to  such  persons, 
and  on  such  terms  as  he  pleased, 
not,  however,  at  less  than  the  trade 
prices  fixed  by  the  defendant.  When- 
ever he  had  sold  any  goods,  and  not 
before,  he  was  to  pay  the  defendants 
in  thirty  days  the  price  shown  in  the 
list,  less  an  agreed  discount.  The 
defendants  had  the  right  to  sell  any 
goods  remaining  unsold  in  the  bank- 
rupt's shop  and  he  was  permitted  to 
sell  any  of  the  goods  in  the  defend- 
ant's factory.  Instead  of  paying  in 
thirty  days,  the  bankrupt  would 
sometimes  give  his  note  for  the  bal- 
ance due.  At  the  time  of  the  bank- 
ruptcy the  price  of  some  machinery 
sent  by  the  defendants,  on  the  order 
of  the  bankrupt,  to  a,  purchaser  re  - 
mained  unpaid,  and  the  question  in- 
volved was  whether  the  consignor  or 
the  trustee  in  bankruptcy  was  en- 
titled to  collect  this  money.  It  was 
held  that  it  belonged  to  the  assignee 
in  bankruptcy,  because  the  bankrupt 
was  authorized  to  make  himself  a 
debtor  and,  further,  because  the  par- 
ticular goods   in  question  had  never 
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to  be  used  in  order  to  cover  a  bargain  which  is  essentially  a  con- 
ditional sale,  using  that  term  in  the  narrow  sense  of  an  agree- 
ment in  which  one  who  agrees  to  buy  is  given  possession  and  use 
of  the  property  immediately,  but  not  the  title,  until  the  price  is 
paid.  The  difference  between  such  a  sale  and  a  consignment- 
even  if  the  consignee  is  allowed  to  make  himself  a  debtor  for  the 
price,  is  that  in  the  conditional  sale,  but  not  in  a  bailment,  the 
person  to  whom  the  goods  are  delivered  enters  into  an  absolute 
obligation  to  buy  them  and  pay  the  price,  and,  therefore,  acquires 
an  immediate  property  in  them  subject  to  the  seller's  security 
title.  Difficult  questions  of  fact  have  arisen  in  some  cases  to 
determine  whether  the  particular  transaction  fell  within  one  class 
or  the  other. ^^ 


been  consigned  to  him  but  were 
shipped  directly  to  the  purchaser 
from  tlie  factory.  Judge  Lowell 
seemed  to  consider  the  agreement  be- 
tween the  parties  valid  so  far  as 
concerned  the  retention  of  title  by 
the  consignor  until  the  goods  were 
sold  by  the  consignee,  but  there  was 
no  occasion  to  make  a  decision  on 
that  point)  ;  Re  Smith  &  Nixon  Piano 
Co.  (Mo.),  149  Fed.  Rep.  Ill,  79 
C.  C.  A.  53  (in  this  case  pianos 
were  shipped  to  a  corporation  deal- 
ing in  musical  instruments,  which 
subsequently  became  a,  bankrupt, 
under  a  written  contract  stating  that 
they  were  furnished  on  memorandum, 
and  also  stating  the  price  of  each 
kind,  and  providing  that  the  bank- 
rupt should  "  pay  for  every  piano 
they  sell,  cash."  When  pianos  were 
flirnished  under'  the  contract,  in- 
voices were  sent  containing  a  recital 
that  the  shipper  sold  the  pianos 
described  to  the  bankrupt,  and 
shortly  before  bankruptcy  proceed- 
ings were  instituted  the  shipper  wrote 
the  bankrupt,  stating  that,  when  the 
pianos  were  consigned,  it  was  with 
the  understanding  that  they  should 
be  settled  for  as  sold  and  paid  for 
in  cash  when  sold,  that  the  shipper 


insisted  on  a  settlement,  and  that, 
if  it  was  not  convenient  to  send  cash, 
the  shipper  would  accept  paper  se- 
cured by  collateral,  but  "  did  not 
care  for  dead  stock."  It  was  held, 
that  the  transaction  was  a  bailment, 
and  not  a,  sale;  and  that  the  title 
to  the  unsold  pianos  never  passed  to 
the  bankrupt). 

"  In  the  following  cases  the  trans- 
action was  held  a  sale  in  Re  Car- 
penter (N".  Y.),  125  Fed.  Rep.  831. 
A  buggy  dealer  obtained  goods  to  be 
resold,  under  an  agreement  directing 
them  to  be  shipped  "  at  prices  herein 
specified,  and  for  which  we  agree  to 
give  our  note  on  receipt  of  invoice, 
payable  as  per  terms  stated  ♦  •  » 
Terms  4  Mos.  May  1st.  Less  5%  for 
cash  in  30  days."  The  agreement  pro- 
vided that  "  all  goods  on  hand  and  the 
proceeds  of  sale  of  all  goods  received 
under  this  contract,  whether  the  goods 
are  in  cash,  notes  or  book  accounts,  we, 
as  agents  of  the  seller,  agree  to  hold 
the  same  in  trust  for  the  benefit  of 
and  subject  to  the  order  of  "  the  sel- 
ler "  until  we  have  paid  in  full,  in 
cash,  all  our  obligations  of  whatso- 
ever nature  now  due  or  yet  to  be- 
come due  to  "  the  seller.  Also,  that 
"  the  sale  and  disposition  of  all  goods 
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received  under  this  contract  *  *  * 
shall  be  made  and  the  proceeds  held 
by  us  as  agents  of "  the  seller.  It 
was  held  not  to  create  an  agency,  and 
that  the  seller  could  not  claim  title 
to  the  goods  as  a  principal,  against 
the  trustee  of  the  bankrupt  pur- 
chaser. In  Re  ililler  (Pa.),  135  Fed. 
Eep.  868,  goods  were  sold  to  a  firm, 
which  became  bankrupt,  under  a  con- 
tract that  the  latter  might  sell  the 
goods  at  tlieir  discretion  and  be 
subject  only  to  the  obligation  to 
pay  the  price  on  such  sales  as  they 
made,  or  return  the  goods.  An  in- 
voice was  sent  with  the  goods,  charg- 
ing for  them  at  regular  prices,  and 
nothing  was  said  about  the  price  at 
which  the  bankrupt  firm  might  sell 
them.  It  was  lield  this  amounted 
to  merely  a  sale  or  return,  and  the 
seller  was  not  entitled  to  reclaim 
such  of  the  goods  as  remained  unsold 
at  the  time  of  the  bankruptcy.  In 
Re  ^Vclls  (Pa.),  140  Fed.  Rep.  752, 
it  appeared  that  the  bankrupt  for  a 
number  of  years  had  dealt  in  silk 
thread  which  she  purchased  from 
claimants.  Having  fallen  behind  in 
her  payments,  it  was  arranged  that 
thereafter  the  goods  should  be  "  con- 
signed ''  to  her,  and  that  the  goods 
on  hand  should  be  invoiced  and 
credited  on  her  general  indebtedness 
and  charged  to  her  on  "  consigned  ac- 
count." She  was  to  report  monthly 
the  goods  on  hand  and  the  amount 
sold,  paying  for  the  latter  at  the 
ron^ular  wholesale  prices  at  which  the 
goods  were  billed  to  her.  It  was 
further  agreed  that  the  goods  should 
remain  the  property  of  the  claim.ant3 
and  subject  to  their  order.  No  re- 
striction was  made  on  the  manner  of 
selling,  or  the  prices  to  be  charged 
by  her,  and  she  kept  no  separate  ac- 


count of  receipts  from  goods  sold. 
It  was  held,  that  as  to  her  credit- 
ors the  transaction  was  a  sale,  and 
that  the  goods  on  hand  at  the  time 
of  bankruptcy  could  not  be  reclaimed, 
whether  they  were  on  hand  when  the 
arrangement  was  made  or  received 
thereafter.  In  iSe  Heckathorn  (Pa.), 
144  Fed.  Rep.  499,  goods  were  billed 
by  petitioners  to  a  bankrupt  at  defi- 
nite prices  and  on  fixed  terms  of 
credit  and  discount;  the  bankrupt 
undertaking  to  settle  or  pay  for  them 
and  to  be  responsible  for  the  freight. 
He  also  agreed  to  give  the  petition- 
ers his  exclusive  trade  and  to  render 
accounts  for  goods  sold  every  six 
months.  He  was  also  required  to 
hold  separate  and  in  trust  all  "  goods 
unsold  and  all  currency,  open  ac- 
counts, notes,  liens,  mortgages,  or 
other  values  received  for  goods  sild." 
and  that,  where  goods  were  sold  on 
credit,  notes  should  be  taken  on 
blanks  furnished  by  petitioners  and 
made  payable  to  their  order,  the 
bankrupt  indorsing  and  guarantying 
them.  It  was  held,  that  the  trust 
provision  of  the  contract  related 
merely  to  the  manner  of  payment 
for  the  goods,  and  that  the  contract 
was  one  of  sale,  and  not  of  bailment. 
It  may  be  thought  t^at  the  court  in 
Pennsylvania,  following  the  same 
reasoning  which  has  led  the  court 
to  hold  conditional  sales  invalid 
against  third  persons,  adopts  a  se- 
verer construction  in  regard  to  con- 
signments than  the  courts  of  most 
States  would.  In  Bradley  v.  McAfee 
(Mo.),  149  Fed.  Rep.  254,  a  contract 
between  claimant  and  the  bankrupt's 
predecessor  in  business,  which  was 
continued  by  the  bankrupt,  provided 
for  the  sale  of  vehicles  to  be  shipped 
by  claimant  to  the  bankrupt  who  as- 
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for  the  property  may  be  moved  from  the  State  where  the  original 
bargain  was  made  to  another  State  where  different  rules  of  law 


Bumed  the  risk  thereof  from  the  time 
they  were  loaded  on  the  cara  at  the 
point  of  shipment.  The  bankrupt 
agreed  to  pay  the  freight,  insurance, 
and  taxes,  and  house  the  veliicles 
when  received,  and  to  assume  any 
loss  by  fire,  flood,  mobs,  or  any  other 
cause,  with  or  without  his  fault. 
The  contract  .called  the  consignee 
the  shipper's  factor,  but  contained 
no  provisions  for  accounting,  and,  in- 
stead of  providing  for  the  return  of 
unsold  goods,  provided  that  the  con- 
signee agreed  to  purchase  and  pay 
for  such  goods  at  net  cash  prices, 
at  the  option  of  the  consignor,  or,  if 
defendant  so  elected,  the  goods  might 
remain  in  the  consignee's  possession, 
under  the  agreement,  subject  to  future 
settlements.  It  was  held  that  the 
agi'eement  was  a  contract  of  con- 
ditional sale,  and  not  a  contract  of 
agency,  and  was,  therefore,  void,  as 
against  the  bankrupt's  trustee  and 
creditors,  for  failure  to  record  the 
same,  as  required  by  Mo.  Rev.  St. 
(1S99),  §  3412.  In  Norwegian  Plow 
Co.  f.  Clark,  102  Iowa,  31,  70 
N.  W.  808,  it  was  held  that  a  con- 
tract between  a  manufacturer  of 
goods  and  another  person,  giving  the 
latter  the  privilege  of  selling  goods 
in  a  certain  territoiy  and  requiring 
him  to  obtain  settlement  for  all  goods 
at  the  time  of  delivery,  either  in  cash 
or  notes  to  be  made  payable  to  the 
manufacturer,  and  requiring  him  to 
turn  over  all  cash  and  notes  received 
by  him  to  such  manufacturer,  and 
not  permitting  him  to  use  any  of  the 
proceeds  of  sale  until  the  manu- 
facturer is  paid  in  full,  and  authoriz- 
ing him  to  sell  goods  at  a  reasonable 
profit  and  subject  to  a,  specified  war- 
ranty, and  in  addition,  requiring  him 
to  guarantee   the   sales   of   all   goods 


shipped  to  him  on  his  order  by  a 
time  specified  therein,  and  insure  the 
fulfillment  of  the  contract,  and  re- 
qviiring  him  in  order  to  fulfill  the 
contract  to  advance,  at  tlie  time  of 
shipment,  one-third  of  the  agreed 
price  thereof  in  cash,  and  to  execute 
his  notes  for  the  balance,  and  provid- 
ing for  the  giving  a  credit  on  his 
account  at  the  end  of  the  season  for 
goods  remaining  on  hand  and  ac- 
cepted by  the  manufacturer,  is  a  con- 
tract of  sale,  and  not  of  bailment, 
and  notes  received  by  him  as  paj'ee 
for  goods  sold  by  him  are  subject 
to  levy  for  his  debts,  although  the 
manufacturer  has  not  been  paid. 
In  Arbuckle  r.  Gates,  95  Va.  802, 
3.0  S.  E.  496,  the  agreement  in  ques- 
tion declared  that  all  goods  con- 
signed should,  until  sold  in  the  regu- 
lar course  of  business,  remain  the 
property  of  the  consignors  and  be 
held  by  the  consignees  as  factors; 
and  that  tlie  factors  should  never 
purchase  goods  for  their  own  account. 
The  consignees  were  to  sell  and  bill 
the  goods  in  their  own  name,  but 
only  at  such  prices  and  on  such  terms 
as  the  consignors  directed.  The  con- 
signees assumed  all  risk  as  to  the 
credit  of  persons  to  whom  goods  were 
sold,  and  bound  themselves  to  make 
all  collections  at  their  own  expense. 
And  they  guaranteed  the  sale  of  each 
consignment  and  the  payment  there- 
for within  sixty  days  from  date. 
They  agreed  to  remit  the  full  amount 
of  each  consignment  less  a  small 
sum,  called  a  commission,  by  the  end 
of  sixty  days,  whether  the  whole  con- 
signment was  sold  or  not,  and 
whether  the  proceeds  of  sale  had  been 
collected  or  not.  They  were  further 
required  to  insure  the  consignors 
against   any   decline  in  the   price  of 
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prevail.     The  decisions  are  not  easy  to  reconcile  though  the  prin- 
ciples on  which  the  courts  act  do  not  widely  diiJer.     In  the  first 


any  unsold  goods,  and  were  entitled 
to  the  benefit  of  any  advance  in 
price.  No  provision  was  made  for 
the  return  of  unsold  goods;  no  ac- 
count of  sales  was  required  to  be 
rendered.  On  account  of  these  pro- 
visions the  court  held  that  goods 
shipped  under  this  agreement  were, 
in  reality,  sold  to  the  so-called  con- 
signee. 

In  the  following  cases  the  trans- 
action was  held  a  bailment.  In 
Natl.  Bank  of  Augusta  v.  Good- 
year, 90  Ga.  711,  16  S.  E.  962,  the 
court  held  that  a  contract  by  tho 
terms  of  which  one  person  agrees  to 
receive  goods  on  consignment  to  be 
sold  by  him  as  the  agent  of  another, 
monthly  reports  of  sales  and  goods 
on  hand  to  be  made,  the  goods  to  re- 
main on  consignment  as  the  property 
of  the  consignor  until  paid  for  in 
full  by  the  consignee,  and  all  pro- 
ceeds of  sale  to  belong  to  the  con- 
signor until  he  is  paid  the  invoice 
price  in  cash,  which  is  to  be  done 
for  each  article  as  soon  as  sale  of 
it  is  made,  and  with  no  provision 
whatever  for  the  acquisition  of  the 
property  in  the  goods,  by  the  con- 
signee, is  not  a  contract  of  sale  but 
of  bailment  and  agency  for  the  sale 
of  goods,  notwithstanding  the  con- 
tract provides,  that  the  compensa- 
tion of  such  consignee  shall  be  what- 
ever he  shall  receive,  upon  sale  of 
such  goods,  as  surplus  over  the  price 
named  in  the  contract;  that  if  any 
of  such  goods  be  removed  from  hia 
place  of  business  they  shall  be  paid 
for  immediately :  and  he  shall  keep 
the  goods  insured  for  the  benefit  of 
the  consignor,  and  shall  pay  freight, 
safely  store,  keep  in  good  condition, 
and  hold  them  free  from  all  charges 
and  taxes,  and  assume  all  risk  of 
loss  or  damage  from  any  cause  what- 


soever; a  further  stipulation  being 
that  on  failure  of  the  consignee  to 
sell  in  a,  reasonable  time,  or  on  his 
failure  to  comply  with  any  condition 
of  the  contract,  then  the  agency  shall 
terminate  at  the  option  of  the  con- 
signor, and  goods  remaining  unsold 
are  to  be  subject  to  his  order  free 
from  all  charges.  The  court  further 
held  that  the  fact  that  the  invoices 
which  accompanied  the  consigned 
goods  said  they  were  sold,  some  of 
the  invoices  adding  "  terms  contract," 
others,  "  terms  contract  "  and  "  terms 
spot  cash,"  others,  "  terms  when 
sold,"  and  one  "  terms  *  *  *,"  would 
not  necessarily  negative  the  theory 
that  all  the  goods  were  merely  con- 
signed, and  none  of  them  sold  to  the 
consignee.  Also  that  the  nature  of 
the  contract  was  not  varied  or  waived 
as  to  the  goods  remaining  unsold, 
by  the  acceptance  of  notes  instead 
of  cash  for  some  of  those  which  had 
been  sold.  After  a  sale  by  an  agent 
which  entitles  his  principal  to  a. 
cash  payment,  the  principal  may  take 
the  agent's  notes  in  lieu  of  cash 
without  converting  the  agent  into  a 
purchaser  of  the  goods,  if  he  was  in 
fact  an  agent  to  sell  at  the  time  the 
sale  was  effected.  In  Donnelly  v. 
Mitchell,  119  loAva,  432,  93  N.  W. 
309,  it  was  held  that  an  agreement 
that  one  shall  have  the  possession 
and  use  of  personal  property  on  con- 
dition that  he  pay  one-half  the  pur- 
chase price,  and  compensation  for 
the  use  of  the  other  undivided  one- 
half  and  a,  share  in  the  profits  of  such 
one-half  if  the  piirchase  price  is  not 
paid  and  in  event  same  is  not  paid, 
then  for  use  of  the  entire  property. 
constitutes  a  contract  of  bailment 
and  not  a  conditional  sale,  and  in 
default  of  payment  of  the  one-half 
of  the  purchase  price  the  party  thus 
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place  the  general  rule  is  universally  accepted  that  if  a  conditional 
sale  is  made  in  a  given  jurisdiction,  at  least  if  without  intent  to 
remove  the  property  to  another  jurisdiction,  the  law  of  the  place 
where  the  bargain  was  made  covers  all  questions  of  the  validity, 
nature,  and  construction  of  the  bargain.  In  the  application  of 
this  doctrine,  however,  there  seems  some  difference  of  decision. 
Conditional  sales  are  almost  universally  valid  between  the  parties 
to  them,  so  that  little  occasion  arises  for  applying  this  principle 
of  the  conflict  of  laws  when  the  litigation  is  confined  to  the  orig- 
inal parties.®*  Differences  arise  when  creditors  of  the  buyer,  or 
purchasers  from  him,  become  interested  in  the  goods.  It  has 
heen  held  that  if  in  the  jurisdiction  where  the  sale  was  made  it 
"was  good  against  purchasers  or  creditors  of  the  buyer,  the  seller's 
title  will  prevail  against  such  persons  also  though  they  acquire 
their  rights  in  another  State  where  purchasers  and  creditors  of 
a  conditional  buyer  are  protected.*^  This  doctrine  has  become 
particularly  important  as  applied  to  recording  acts  when  a  con- 
ditional sale  is  made  in  a  State  where  record  is  not  required  and 
the  property  is  removed  to  a  State  where  record  is  required.     The 

obtaining  the  possession  acquires  no  vendor  until  payment  of  the  pur- 
interest  therein  subject  to  attach-  chase  money  shall  tender  part  of  the 
ment  and  sale  at  the  suit  of  a  cred-  purchase  money  received  before  bring- 
itor.  See  also  cases  cited  in  previous  ing  suit  to  recover  the  property,  per- 
notes  in  this  section.  tains  to  the  remedy  and  is  inappli- 
"  In  Gross  v.  Jordan,  83  Me.  380,  cable  in  a  suit  brought  in  Arkansas 
22  Atl.  250,  the  litigation  was  be-  to  recover  »  chattel  so  sold  in 
tween  the  buyer  and  an  assignee   of  Missouri, 

the    seller's     rights.        As    such    an  "  Harper    v.   People,   2    Colo.   App. 

assignee  could  get  no  greater   rights  177,  29  Pac.  1040;   Waters  v.  Cox,  2 

than     his     assignor,     the     case    was  Bradwell,     129.       In    both     Colorado 

legally  the  same   as    if   between   the  and  Illinois  a  conditional  sale  is  not 

original   parties.     The  sale  had  been  valid      against      subpurchasers      and 

made   in   Massachusetts,   and  by   the  creditors     of    the    buyer.      Yet    the 

law  of  Massachusetts  a  right  to  re-  courts     of     those     States     upheld     a 

deem    after    default    is    allowed    the  seller's  right  which  had  been  acquired 

buyer.     No    similar    right    exists    in  in  another  State.     In  Harper  v.  Peo- 

Maine,  but  the  Maine  court  held  that  pie    it    did   not   appear   whether   the 

it    would    apply    the    Massachusetts  removal  of  the  goods  to  Colorado  was 

law.     Compare  Public  Parks  Amuse-  with    the    seller's    consent,    but    the 

ment.  Co.  v.  Embree-McLean  Carriage  court   held  whether   he   consented   or 

Co.,  64  Ark.  29,  40  S.  W.  582,  where  not,  the  law  of  Kansas  should  be  ap- 

it  was  held  that  a  statute  of  Missouri  plied.     In  Waters  v.  Cox  the  removal 

providing  that  one  who  sells  a  chattel  was   without   the   knowledge   or   con- 

with     reservation    of     title     in     the  sent  of  the  buyer. 
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courts  of  the  latter  State  have  enforced  the  rights  of  the  seller 
although  the  sale  had  not  been  recorded.^®  Conversely,  when  the 
law  of  the  place  where  the  sale  was  made  required  recording,  a 
failure  to  record  has  been  held  fatal  by  the  court  of  another 
State  to  which  the  property  had  been  removed.*''  But,  on  the 
other  hand,  it  has  been  held  that  if  a  buyer  purchases  goods 
from  a  conditional  vendee,  the  buyer's  rights  must  be  determined 
by  the  law  of  the  place  where  he  contracted,  and  where  the  goods 
were  at  the  time,  not  by  the  law  of  another  State  where  the  condi- 
tional vendee  had  originally  obtained  the  goods.*^  This  reasoning 
seems  hard  to  gainsay.  The  question  involved  is  not  the  validity  of 
the  original  conditional  sale ;  confessedly  that  is  valid  between  the 
parties  and  the  seller  has  the  property.  The  essential  question  is, 
Are  the  circumstances  of  the  case  such  as  to  estop  the  original 
seller  from  asserting  his  title  ?  These  circumstances  of  estoppel 
exist  in  the  secoaid  State  and  the  question  a\  hether  they  are  suffi- 
cient  to   make   a   transaction   in   that   State   effectual    should,   it 


seems,  be  determined  by  its  own  hi 


On  this  princijde  if  the 


™  Baldwin  i:  Hill,  4  Kans.  App. 
168,  46  Pac.  329;  Cleveland  :Macliine 
AYorks  V.  Lang,  07  N.  H.  348,  31 
Atl.  20,  68  Am.  St.  Rep.  675;  Stude- 
liaker  Brothers  Co.  v.  Man,  13  Wyo. 
358,  SO  Pac.  151,  14  Wyo.  68,  82 
Pac.  2,  110  Am.  St.  Rep,  1001. 

"Davis  !.  Osgood,  09  N.  H.  427, 
44  Atl.  432.  But  see  Wcinstein  t\ 
Freyer.  ri3  Ala.  257,  9  So.  2So,  12  L. 
R.   A.   700. 

"  Marvin  Safe  Co.  r.  Norton,  48 
N.  J.  L.  410,  7  Atl.  418,  57  Am.  Rep. 
506.  In  this  ca?e  the  goods  were 
bought  in  Pennsylvania  (where  con- 
ditional sales  are  invalid  against 
third  persons)  for  use  in  New  Jer- 
sey (where  their  validity  is  upheld) 
as  the  seller  knew,  but  the  reasoning 
of  the  court  is  not  confined  to  a  ease 
where  the  seller  knew  of  and  assented 
to  the  removal  of  the  goods  from 
the  Stale.  See  also  Weinetein  r. 
Freyer,  93  Ala.  257,  9  So.  285,  12  L. 
R.  A.  700.  In  this  case  an  unre- 
corded  sale  in  Georgia  was  followed 


by  a  removal  (apparently  unauthor- 
ized) of  the  property  to  Alabama. 
The  original  seller  was  held  entitled 
to  assert  his  title  against  an  Ala- 
bama subpurchaser,  though  in 
Georgia  he  covild  not  have  done  so. 
To  the  same  effect  is  Public  Parks 
Amusement  Co.  v.  Embree-McLean 
Carriage  Co.,  64  Ark.  29,  40  S,  W. 
582;   The  Marina,   19  Fed.  700. 

'•See  Cammell  v.  Sewell,  5  H.  & 
X.  728.  where  property  of  English 
owners  was  wrongfully  sold  by  a 
shipmaster  in  Norway  under  circum- 
stances which  would  give  a  good  title 
to  the  buyer  by  Norwegian  law  hut 
not  by  English  law.  The  validity  of 
the  Norwegian  buyer's  title  was  up- 
held. Compare  Edgerly  v.  Bush,  81 
N.  Y.  199,  where  property  taken 
from  New  York  tortiously  was  sold 
in  Canada  in  market  overt.  The  New 
Y'ork  court  refused  to  apply  the  Ca- 
nadian law  of  market  overt,  but 
seemed  to  suppose  that  a  Canadian 
court  would  have  done  so. 
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validity  of  a  conditional  sale  against  subpurckasers  or  creditors 
of  the  buyer  requires  record,  an  unrecorded  sale  will  be  ineffectual 
against  sucli  persons  though  the  sale  was  made  in  another  State 
in  which  record  was  not  essential.®'^  In  regard  to  the  necessity 
of  record  under  such  circumstances,  however,  careful  examina- 
tion of  the  recording  statute  in  question  is  necessar5^  It  i?  of 
course  possible  for  a  statute  to  require  record  only  of  all  condi- 
tional sales  mad^e  within  the  State  as  a  condition  of  their  valid- 
ity'*''^ or  for  a  statute  to  provide  that  all  prop>erty  within  the 
State  to  which  a  conditional  seller  claims  title  must  be  recorded 
in  order  that  the  title  may  be  effectual  against  third  persons.  In 
Alabama  the  statute  expressly  provides  that  conditional  sales 
of  property  brought  from  another  State  must  be  recorded  within 
three  months  after  the  property  is  brought  into  Alabama."^  An- 
other principle  has  been  adopted  by  the  Federal  courts  in  cases 
where  goods  are  bought  on  conditional  sale  for  immediate  removal 
to  another  State,  and  the  seller  either  ships  the  goods  himself  or 
is  aware  of  the  buyer's  purpose.  It  has  been  held  that  the  courts 
of  the  State  to  which  the  property  is  removed  will  apply  its  own 
rules,  though  the  conditional  sale  was  entered  into  in  another 
State,®^  but  there  is  no  general  assent  to  this  proposition,  for 
other  courts  apply  the  rule  prevailing  in  the  jurisdictions  where 
the  conditional  sale  was  made,  although  the  goods  were  to  be  re- 
moved  immediately   to   another   jurisdiction.*^ 

*  Hart  r.  Barney,  etc.,  Mfg.  Co.,  7  bargain  wag  made  in  the  State  from 

Fed.  .543;  Cunningham  v.  Cureton,  96  which    the    goods    were   removed,   the 

Ga.  489,   23   S.  E.  420.     But  see  En-  delivery,    and,    therefore,    the    condi- 

sley  Lumber   Co.    o.   Lewis,   121  Ala.  tioual   sale  was  not  made  until   the 

94    2.'i   So.   729.  goods    reached    their    destination    in 

"  See  Hirsch  v.  Leatherbee  Lumber  the  second  State.     In  such  cases  the 

Co.,  09  N.  J.  L.  509,.  55  Atl.  645.  law  of   the   latter   would  everywhere 

'■•'  See     Brandon     Printing     Co.     v.  be    held   to   govern.      Knowles   Loom 

Bostick,  12C  Ala.  247,  28  So.  705.  Works    r.   Vacher,   57   N.   J.   L.   490, 

==  Hervey  v.  Ehode  Island  Locomo-  31  Atl.  306,  33  L.  R.  A.  305.  Doubt- 

tive  Works,  93  IT.  S.  664,  23  L.  ed.  less  the  same  principle  would  be  ap- 

1003;  Re  Legg,  98  Fed.  326;  Hart  t;.  plied  if  the  goods  at  the  time  of  the 

Barney,  etc.,   Mfg.    Co.,   7    Fed.   Hep.  conditional  sale  were  not  in  the  State 

543.      See    also    Studebaker   Brothers  where    the    sale    was    made,    but    in 

Co.  V.  Mau,  13  Wyo.  358,  80  Pac.  151,  another. 

14  Wyo.  68,  82  Pac.  2,   110  Am.  St.  "Cleveland      Machine      Works      i'. 

Eep.    1001.      Care   must  be  taken  to  Lang,   67   N.  H.   348,  31   Atl.   20,   68 

distinguish   cases    where   though    the  Am.  St.  Rep.  675;   Barrett  v.  Kelley, 
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§  340.  Substitution  of  a  different  agreement  for  a  conditional  sale, 

■ —  It  is  of  course  possible  for  the  parties  after  a  conditional  sale- 
has  been  entered  into  to  alter  their  original  agreement  in  any 
\Yaj  they  see  fit.  The  surrender  of  old  rights  will  be  sufficient 
consideration  for  the  assumption  of  new.  A  lease  may  be  changed 
to  a  conditional  sale  or  a  conditional  sale  to  a  lease.  A  condi- 
tional sale  may  be  made  absolute  or  the  parties  may  alter  in  any 
way  the  terms  of  their  original  agreement.  Thus  a  conditional 
sale  which  applied  to  specified  property  may  be  made  to  apply  tO' 
other  property  by  substitution,®"  and  the  agreement  may  be  made 
in  advance  that  the  buyer  may  substitute  other  property  for  that 
originally  bargained  for."®  If  the  buyer  without  authority  from 
the  seller  exchanges  the  property  which  was  the  subject  of  the 
sale,  for  other  property,  the  person  who  buys  the  property  which 
was  the  subject  of  the  conditional  sale  acquires  no  title  even 
though  a  bona  fide  purchaser  for  value  without  notice.^'^  And  no 
title  to  the  property  received  in  substitution  by  the  conditional 
buyer  will  vest  in  the  conditional  seller. ^^  If  the  conditional 
buyer  wrongfully  sold  the  property  which  was  the  subject  of  the 
conditional  sale,  the  conditional  seller  could  doubtless  recover  the 
money  received  by  the  conditional  buyer  in  lieu  of  bringing  an 
action  of  trover  for  conversion  on  the  familiar  principle  of  waiv- 
ing the  tort,"''  and  in  some  jurisdictions  this  jDrinciple  is  extended 

06  Vt.  515,  29  Atl.  809,  44  Am.  St.  quires  record  of  the  conditional  sale 

Rep.  862;  Maralion  v.  Moors,  7C  Wis.  in  order  that  it  shall  be  valid,  such 

502;     B.    c,    siib    noin.    Mershon     v.  record  has  been  made. 

Wheeler,  45  N.  W.   95.     See  also  G.  »' Dedman    r.    Earle,    52    Ark.    104, 

A.  Gray  Co.   r.  Taylor  Bros.  Co.,   66  12    S.   W.   330;    Nattin   r.  Riley,   54 

Fed.  686,  23  U.  S.  App.  671,  14  C.  C.  Ark.    30,    14    S.    W.    1100.      See   also 

A.  56.  Smith  v.  GuflFord,  36  Fla.  481,  IS  So. 

"'Cole  V.  Propst,    119   Ala.   99,   24  717.    In  this  case  it  was  held  that  the 

So.  884;  Webber  r.  Osgood,  68  N.  H.  conditional    seller    could    not   recover 

234,  38  Atl.  730;   Kelsey  r.  Kendall,  from   the   conditional   buyer    a   horse 

48  Vt.   24.  which    had    been    purchased    by    the 

^  People  V.  Gluck,  188  N.  Y.  167;  latter  with  money  received  as  dam- 
Perry  V.  Young,  105  N.  C.  463,  11  S.  ages  from  a  third  person  who  had 
E.  511.  tortiously  killed  the  horse  which  was 

"  See  supra,  §  324,  and  for  the  few  Vce   subject   of  the   original   bargain, 

exceptional      jurisdictions     where     a  ™  See  Keener,  Quasi-Contracts,  ITO; 

contrary  result  is  reached,  §  325.    It  15   Am.    &    Eng.    Eneyo.    1113.     The 

is  assumed  that  if  the  local  law  re-  seller's  right  should  be  limited  by  the 
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so  as  to  allow  a  plaintiff,  whose  goods  have  been  converted,  to  sue 
for  their  value  as  for  goods  sold,  even  though  the  converter  did 
not  receive  money  for  the  goods.^""  But  even  this  principle  falls 
short  of  permitting  the  conditional  seller  to  treat  as  his  own 
property  received  by  the  buyer  in  exchange  for  that  which  was 
the  original  subject-matter  of  the  sale. 

§341.  Cash   sales  —  Meaning   of   the   term. —  The   term   "cash 


sale  "  is_ussd-Jp  define  a  kind  of  sale  where  the  payment  of  the 
price  is  a  condition  of  the  transfer  of  title  to  the  buyer.  Such 
sales  are,  therefore,  doubtless  conditional  sales  (or  contracts 
to  sell),  using  that  term  broadly,  but  they  must  be  dis- 
tinguished from  the  transaction  ordinarily  called  by  the  latter 
name.  Where  a  seller  refuses  to  sell  except  for  cash,  it  may  mean 
that  he  refuses  to  part  with  the  possession  of  the  goods  until  the 
price  is  paid,  but  does  not  decline  to  transfer  title;  or,  it  may 
mean  that  he  declines  to  transfer  title.  Although  a  transaction 
of  either  sort  might  as  an  original  question  be  appropriately 
termed  a  cash  sale,  in  fact,  that  name  has  generally  been  used 
for  transactions  of  the  latter  sort  only,  and  to  avoid  confusion  its 
use  should  be  so  confined.  Such  a  transaction  is  distinguished 
from  the  conditional  sale,  using  that  phrase  in  its  customary  mean- 
ing, in  the  circumstance  that  in  a  cash  sale  no  transfer  of  posses- 
sion is  contemplated  until  the  price  is  paid;  whereas,  in  a  condi- 
tional sale  the  buyer  is  expected  to  have  possession  as  soon  as  the 
bargain  is  made.  The  cash  sale  contemplates  no  credit ;  the  condi- 
tional sale  contemplates  credit  as  far  as  the  possession  and  use  of 
the  goods  by  the  buyer  is  concerned,  though  no  credit  in  regard  to 
the  transfer  of  title.  Cash  sales  are,  therefore,  not  regarded  as 
within  the  scope  of  the  statutes  requiring  record  of  conditional 
sales,  since  the  separation  of  title  and  possession  which  is  char- 
acteristic of  conditional  sales  is  not  contemplated  in  cash  sales.'' 

value  of  his  interest  in  the  property,  Eep.   615 ;    Hart   i .   Boston   &  Maine 

whether   the   suit   is   for   the   conver-  R.    R.,    72    N.    H.    410 ;    Hudson   In- 

sion    or    the    rttoney    received.      See  stitution  v.  Carr-Curran  Co.,  58  N.  J. 

supra,  §  333.  'Eq.     59,    ,43    Atl.     418;     Hirsch    v. 

""See  15  Am.  &  Eng.  Enoyo.  1114;  i>!atherbee  Lumber  Co.,   69  N.  J.  L. 

Wald's   Pollock,    Contracts    (3d  ed.),  509,  55  Atl.   645.     See  alsj  Budlong 

707,  note.  v.  Cottrell,  64  Iowa,  234,  20  N.  W. 

'  Johnson-Brinkman  Co.  )-.   Central  166. 
Bank,   116  Mo.  558,  571,  38  Am.  St. 


544  Teansfee  of  Peopbety  and  Title. 

It  is  in  accordance  with  natural  justice  that  unless  the  seller 
so  agrees,  he  should  not  be  obliged  to  part  with  the  possession  of 
his  goods  until  the  price  for  them  is  paid ;  and  this  has  been  the 
general  rule  of  law  certainly  from  a  very  remote  period.  The 
result  may  be  accomplished,  however,  either  by  regarding  every 
sale,  unless  an  inconsistent  intention  appears,  as  a  cash  sale,  us- 
ing that  term  narrowly,  as  defined  above,  or  as  an  immediate 
sale  with  a  lien  reserved  by  the  seller.  From  an  early  period 
there  seems  to  have  been  a  difference  of  opinion  as  to  which  of 
these  rules  should  be  adopted,  though  the  prevalent  idea  in  early 
times  seems  to  have  been  in  favor  of  a  cash  sale,  and  in  modem 
times  of  an  absolute  sale  with  a  lien.  The  authorities  may  now 
be  examined  in  detail. 

§  .342.  Cash,  sales — Early  law. —  There  are  several  passages  in 
the  early  books  stating  the  doctrine  that  unless  a  term  of  credit 
is  expressly  given,  or  the  price  or  earnest  paid,  property  in  goods  in 
the  seller's  possession  will  not  pass.^  Chief  Justice  IBrian,  how- 
ever, more  than  once  clearly  stated  the  doctrine  that  in  such  a  case 
the  property  passed  immediately  when  the  bargain  was  made,  and 
that  the  seller  retained  a  lien.^     Subsequent  authorities  reflect  the 

-  This  is  clearly  expressed  in  Dyer,  the  property  was  in  him  who  bought 

*30.  a.    (28   Henry  VIII),  "And  this  the    horse,    but    if    the    buyer    offers 

diversity    was    taken,   when    the    day  him  the  money,  and  he  refuses,  then 

of  payment  is  limited,  and  when  not:  he   may  seize   the   horse,   or  have  ac- 

in  the  first  case  the  contract  is  good  tion  of  trespass  at  his  pleasure,  etc." 

immediately,  and  an  action  lies  upon  Y.   B.    18   Ed,   IV,  21,   1.      (1478-9). 

it  without  payment ;  but  in  the  other  Beian.     "And  further,  I  say  that  the 

not  so:  as  if  a  man  buy  of  a  draper  property  is  in  the  defendant  by  the 

twenty   yards    of   cloth,    the   bargain  bargain   in   the   case   at  bar,   and  in 

is  void,  if  he  do  not  pay  the  money  your  cases  of  the  horse  and  the  cloth; 

at  the  price  agreed  upon  immediately;  nevertheless,  he  may  not  take  them 

but   if    the    day   of    payment   be    ap-  without  the  leave  of  the  other.     And 

pointed  by  agreement  of  the  parties,  he  shall  have  a  writ  of  detinue,  but 

in  that   case,  one  shall  have  his  ac-  the  defendant  shall  be  excused  by  say- 

tion  of  debt,  the  other  an  action  of  ing  he  was  ready  to  give  it  up  if  the 

detinue."  other  had  paid;   and  if  he  bring  an 

"  Brian.     "  If  I  sell  you  my  horse  action  of  debt  he  shall  have  the  same 

for   £10,   it  is  lawful  for   me   to  re-  plea.      Tlie    case    is    much    as   where 

tain  the  horse  until  I  am  paid,  and  the    property    remains    all    the    time 

yet  I  have  no  action  of  debt  on  the  in    me,    and    nevertheless    during    a 

contract  until  the  horse  in  delivered;  certain    time    I    cannot    take    it;    as 

and  it  is   clear  that  by  the  bargain  where   I    deliver   certain   sheep   to   a 
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same  uncertainty  or  difference  of  opinion.  In  'Soj'a  Maxims,* 
some  statements  clearly  express  tlie  view  that  unless  time  is  ex- 
pressly given,  or  some  payment  made,  tke  property  will  not  pass.^ 
But  a  paragraph  immediately  following  seems  to  express  Brian's 
view  that  the  property  passes  and  the  seller  has  a  lien.*    It  seems 


man  to  sail  his  fields  for  a  certain 
time ;  there  the  property  is  in  me, 
and  still  during  the  time  I  cannot 
take  them  hack."  Y.  B.  17  Ed.  IV, 
1,  2.  (1477).  Perhaps  a,  word 
should  he  added  in  regard  to  Brian's 
intimation  that  the  huyer  might 
plead  nondelivery  of  the  horse  if  sued 
for  the  price.  The  debt  for  the  price 
was  looked  upon,  at  tlie  time  when 
Brian  wrote,  as  a  property  right  in 
the  creditor  rather  than  a  contract 
right,  and  Brian's  idea  evidently  was 
that  buyer  and  seller  had  reciprocal 
liens  on  property  in  their  possession 
helonging  to  the  other  party.  There 
are  other  passages  in  tlie  Year  Books 
in  which  it  is  stated  that  by  the 
making  of  the  bargain  the  property 
is  in  the  plaintiff.  Y.  B.  20,  Henry 
VI,  35,  4;  Y.  B.  21  Henry  VI,  55,  12; 
Y.  B.  37  Henry  VI,  818;  Y.  B.  49 
Henry  VI,  1823.  But  it  cannot  be 
clearly  made  out  from  these  passages 
whether  the  court  intended  to  state 
a  rule  for  every  bargain,  or  only  for 
a  bargain  accompanied  by  the  giving 
of  earnest,  or  an  express  term  of 
credit. 

*  Chapter  42. 

" "  In  all  agreements  there  must 
he  gnid  pro  quo  presently,  except  a 
day  be  expressly  given  for  the  pay- 
ment, or  else  it  is  nothing  but  com- 
munication. If  a  man  do  agree  for 
a  price  of  wares  he  may  not  carry 
tljem  away  before  he  hath  paid  for 
them.  But  the  merchant  shall  re- 
tain the  wares  until  he  be  paid  for 
them,  and,  if  the  otlier  take  them, 
the  merchant  may  have  an  action  of 
trespass  or  an  action  of  debt  for  the 

35 


money  at  his  clioice.  If  tlie  bargain 
be  that  jroii  shall  give  me  £10  for 
my  horse  and  you  do  give  me  a  penny 
in  earnest  which  I  accept,  this  is  a 
perfect  bargain.  You  shall  have  the 
horse  by  an  action  of  the  case,  and 
I  shall  have  the  money  by  an  action 
of  debt.  If  I  say  the  price  of  a  cow 
,is  £4,  and  you  say  you  will  give  me 
£4  and  do  not  pay  me  presently,  you 
may  not  have  her  afterward,  except  I 
will,  for  it  is  no  contract.  But  if 
you  go  presently  to  telling  of  your 
money,  if  I  sell  her  to  another  you 
shall  have  your  action  of  the  case 
against  me.      *    *    *." 

° "  If  I  sell  my  horse  for  money, 
I  may  keep  him  until  I  am  paid,  but 
I  cannot  have  an  action  of  debt  until 
he  be  delivered,  yet  the  property  of 
the  horse  is  by  the  bargain  in  the 
bargainee  or  buyer;  but  if  he  does 
presently  tender  me  my  money,  and 
I  do  refuse  it,  he  may  take  the  horse 
or  have  an  action  of  detainment. 
And  if  the  horse  die  in  my  stable 
between  the  bargain  and  the  delivery, 
I  may  have  an  action  of  debt  for  my 
money,  because  by  the  bargain  the 
property  was  in  the  buyer."  It  may 
indeed  be  suggested  that  bargain  in 
this  paragraph  means  such  a  bargain 
as  is  valid;  namely,  one  where  earnest 
is  given  or  an  express  term  of  credit. 
It  seems  more  probable,  however,  tliat 
Noy,  like  many  modern  text-writers, 
reflected  a  difference  of  opinion  in 
the  authorities  on  which  his  state- 
ments were  based  and  made  incon- 
sistent statements  without  noting 
their  inconsistency. 
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probable  that  the  doctrine  expressed  by  the  prior  statements  from 
Noy  represented  more  nearly  the  general  understanding  o£ 
lawyers  than  the  subsequent,  for  there  was  certainly  no  general 
recognition  of  a  seller's  lien  in  the  seventeenth  centuryJ  The 
inconsistent  views  stated  by  ISToy  are  partially  but  not  fully  har- 
monised by  Blackstone,  who  bases  his  treatment  on  that  of  ISToy. 
In  the  first  part  of  his  discussion,  Blackstone  apparently  regards 
a  cash  payment  or  delivery  as  essential  for  the  transfer  of  title, 
unless  the  contrary  is  expressly  agreed.^  But  this  statement  is 
followed  by  other  statements  indicating  that  title  will  pass  as 
soon  as  a  bargain  is  made,  but  subject  to  a  lien.*     The  great 


'In  Nichols  v.  Raynbred,  Hob.  88, 
"  Nichols  brought  an  Assumpsit 
against  Raynbred,  declaring  that  in 
Consideration  that  Nichols  promised 
to  deliver  the  Defendant  to  his  own 
Use  a  Cow,  the  defendant  promised 
to  deliver  him  50  Shillings:  Ad- 
judged for  the  Plaintiff  in  both 
Courts,  that  the  Plaintiff  need  not  to 
aver  the  Delivery  of  the  Cow,  be- 
cause it  is  Promise  for  Promise. 
Note  here  the  Promises  must  be  at 
one  Instant,  for  else  they  will  be 
both  nuda  pacta."  Langfort  v.  Tiler, 
[1704]  1  Salk.  113.  seems  the  earliest 
case  on  which  the  modern  law  of 
the  seller's  lien  rests,  although  Brian, 
as  shown  in  the  extracts  in  a,  pre- 
ceding note  in  this  section,  expressed 
the  idea  of  such  a  lien  clearly  more 
than  200  years  earlier.  Ths;  doctrine 
of  the  independence  of  the  promises 
in  a  bilateral  agree)nent,  which  be- 
came well  settled  after  Brian's  time, 
and  was  not  questioned  till  Lord 
Mansfield's  time,  near  the  end  of  the 
seventeenth  century,  made  it  impos- 
sible to  follow  Brian's  theory. 

^ "  If  a  man  agrees  with  another 
for  goods  at  a  certain  price,  he  may 
not  carry  them  away  before  he  hath 
paid  for  them;  for  it  is  no  sale 
without  payment,  unless  the  con- 
trary    be     expressly    agreed.       And, 


therefore,  if  the  vendor  says,  the 
price  of  a  beast  is  £4,  and  the  vendee 
says  he  will  give  £4,  the  bargain  is 
struck;  and  they  neither  of  them  are 
at  liberty  to  be  off,  provided  im- 
mediate possession  be  tendered  by 
the  other  side.  But  if  neither  the 
money  be  paid,  nor  the  goods  deliv- 
ered, nor  tender  made,  nor  any  sub- 
sequent agreement  be  entered  into, 
it  is  no  contract,  and  the  owner  may 
dispose  of  the  goods  as  he  pleases." 
2  Comm.  247. 

'  "As  soon  as  the  bargain  is  struck, 
the  property  of  the  goods  is  trans- 
ferred to  the  vendee,  and  that  of  the 
price  to  the  vendor ;  but  the  vendee 
cannot  itake  the  goods,  until  he 
tenders  the  price  agreed  on.  (Noy, 
ibid. )  But  if  he  tenders  the  money 
to  the  vendor,  and  he  refuses  it,  the 
vendee  nia)-  seize  the  goods,  or  have 
an  action  against  the  vendor  for  de- 
taining them.  And  by  a  regular  sale, 
without  delivery,  the  property  is  so 
absolutely  vested  in  the  vendee,  that 
if  A.  sells  a  horse  to  B.  for  £10,  and 
B.  pays  him  earnest,  or  signs  a  note- 
in  writing  of  the  bargain;  and  after- 
ward, before  the  delivery  of  the 
horse  or  money  paid,  the  horse  dies 
in  the  vendor's  custody;  still  he  is 
entitled  to  the  money,  because  by 
the    contract,    the    property    was    in 


Teansfbk  of  Title. 


vogue  of  Blackstone  necessarily  led  to  the  repetition  of  the  doctrine 
he  expressed  by  later  authorities,  which  even  repeat  the  statement 
that  if  parties  agree  on  the  terms  of  a  bargain  without  payment, 
there  is  no  contract  — •  a  statement  of  law  formulated  in  the  Year 
Books  at  a  time  when  no  executory  contracts  were  recognized  by 
the  law  and  when  by  the  use  of  the  word  "  contract "  sale  was 
meant,  and  repeated  by  one  writer  after  another  though  the  state- 
ment cannot  have  been  accurate  for  about  two  centuries  before 
Blackstone  wrote. ^^ 

§  343.  Cash  sales  —  Modem  law. —  The  general  rule  of  the  mod- 
em law  of  sales  is  almost  precisely  the  opposite  of  the  old  rule. 
The  modern  rule  is  merely  one  of  presumption  and  is  expressed 
in  the  Sale  of  Goods  Act  in  these  words :  "  Where  there  is  an  un- 
conditional contract  to  sell  specific  goods,  in  a  deliverable  state, 
the  property  in  the  goods  passes  to  the  buyer  when  the  contract  is 
made,  and  it  is  immaterial  whether  the  time  of  payment,  or  the 


the  vendee  (Noy,  c.  42).  Thus  may 
property  in  goods  be  transferred  by 
sale,  where  the  vendor  hath  such 
property  in  himself."  2  Comm.  448. 
See  also  Shepherd's  Touchstone,  224. 
'"Thus  in  2  Kent's  Comm.,  p.  496, 
the  learned  author  says :  "  Where  no 
time  is  agreed  on  for  payment,  it  is 
understood  to  be  a  cash  sale,  and  the 
payment  and  delivery  are  immediate 
and  concurrent  acts,  and  the  vendor 
may  refuse  to  deliver  without  pay- 
ment, and  if  the  payment  be  not  im- 
mediately made,  the  contract  becomes 
void."  So  in  Copland  v.  Bosquet,  4 
Wash.  C.  C.  588,  the  court  says: 
"  If  credit  be  not  given,  the  bargain 
is  considered  nothing  more  than  a 
communication."  So  in  Southwestern 
Freight  Co.  v.  Stanard,  44  Mo.  71,  83, 
100  Am.  Dec.  255;  Ferguson  v.  Clif- 
ford, 37  N.  H.  86,  103,  this  obsolete 
law  is  repeated,  though  it  may  be 
doubted  if  it  would  have  been  applied. 
So  in  England  in  Hanson  v.  Meyer, 
[1805]  6  East,  614,  Lord  Ellen- 
borough  said  that  it  was  a,  condition 
precedent  to  the  absolute  vesting  of 
title  in  the  buyer  "  according  to  the 


generally  received  rule  of  law  in  con- 
tracts of  sale  "  that  the  buyer  should 
make  "  payment  of  the  agreed  price 
or  consideration  of  the  sale."  And 
in  Tarling  v.  Baxter,  [1827]  6  B.  & 
C.  360,  Holroyd,  J.,  suggested  the 
counsel,  in  the  course  of  argument, 
the  older  authorities,  saying:  "In 
Comyn's  Dig.,  tit.  Agreement  (B.  3), 
it  is  laid  down,  '  that  if  a  sale  be  of 
goods  for  such  a  price,  and  a  day 
of  payment  limited,  the  contract  will 
be  good,  and  the  property  altered  by 
the  sale,  though  the  money  be  not 
paid;'  and  R.  10  H.  7,  8a,  14  H.  8, 
20o,  and  Dyer,  SOa  are  cited.  And 
again,  '  If  A.  sell  a  horse  to  B.  upon 
condition  that  he  pay  £20  at  Christ- 
mas, and  afterward  sell  it  to  D.,  the 
sale  to  D.  is  void,  though  B.  after- 
ward do  not  pay;"  and  Plowden's 
Com.  432&,  is  cited,  and  the  reason 
there  given  is,  that  A.  at  the  time 
of  the  second  contract  had  no  in- 
terest in,  nor  property,  nor  posses- 
sion of  the  horse,  nor  anything  but 
a  condition ;  and,  therefore,  the  second 
contract  was  merely  void." 
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time  of  delivery,  or  both,  be  postponed."  ^^  The  authorities  sus- 
taining this  rule  have  been  previously  considered.^"  It  will  be 
seen  that  where  under  the  old  law  title  could  not  pass  without 
payment  or  credit  or  delivery,  it  now  is  presumed  to  pass,  irre- 
spective of  any  agreement  for  credit.  The  seller's  lien  protects 
the  seller  from  giving  up  his  goods  before  he  receives  the  price, 
while  formerly  the  retention  of  title  served  the  same  purpose.  It 
is  still  the  presumption,  where  nothing  is  said  about  time  of  pay- 
ment, that  no  credit  is  intended,  but  the  conclusion  is  drawn  that 
until  payment  the  seller  has  a  lien  only,  instead  of  title.^     It 


"  Sales  Act,  §   19,  rule  1. 

"  Section  264. 

"  The  modern  law  was  thus  ex- 
pressed by  "Bayley,  J.,  in  Bloxam  i.". 
Sanders,  4  B.  &  C.  941,  948:  "  Where 
goods  are  sold,  and  nothing  is  said 
aa  to  the  time  of  delivery  or  the 
time  of  payment  *  •  *  the  seller  is 
liable  to  deliver  them  whenever  they 
are  demanded  upon  payment  of  the 
price,  but  the  buyer  has  no  right 
to  have  possession  of  the  goods  till 
he  pays  the  price  *  *  ♦  If  goods 
are  sold  on  credit,  and  nothing  is 
agreed  upon  as  to  the  time  of  de- 
livering the  goods,  the  vendee  is  im- 
mediately entitled  to  the  possession, 
and  the  right  of  possession  and  the 
right  of  property  at  once  vests  in 
him.  r^ut  the  right  of  possession  is 
not  absolute ;  it  is  liable  to  be  de- 
feated if  he  becomes  insolvent  be- 
fore he  obtains  possession.''  So  in 
Haskins  !'.  Warren,  115  Mass.  514, 
533,  "  The  promise  to  deliver,  in- 
volved in  an  agreement  of  sale,  and 
the  promise  to  pay  the  purchase 
money,  are  mutually  dependent. 
Xeither  party  is  bound  to  perform 
without  cotemporaneous  performance 
by  the  other.  Payment  of  the  price 
is  the  condition  upon  which  alone 
the  purchaser  can  require  the  seller 
to  complete  the  sale  by  delivery  of 
the  property."  So  in  Merrill  Fur- 
niture Co.  V.  Hill,  87  Me.  17,  22,  32 


Atl.  712,  the  court  expressed  the  same 
doctrine,  although  in  the  subsequent 
course  of  the  opinion  the  court  did 
not  fully  keep  in  mind  the  distinc- 
tion between  concurrency  of  delivery 
and  payment,  and  concurrency  of 
transfer  of  title  and  payment.  "At 
the  time  the  goods  were  ordered, 
nothing  was  said  about  the  time  of 
payment  and  no  agreement  was  made 
by  the  plaintiffs  to  give  credit; 
under  these  circumstances  the  law 
presumes  that  the  parties  intended 
to  make  the  payment  of  the  price  and 
the  delivery  of  the  possession  con- 
current conditions."  The  same  doc- 
trine is  expressed  by  the  Supreme 
Court  of  Alabama.  "  It  is  a  very 
general  rule  of  the  common  law,  that 
by  the  mere  contract  of  sale,  the 
property  in  the  thing  sold  passes 
to  the  vendee,  though  he  is  not  in- 
vested with  a,  right  to  the  possession, 
if  no  credit  is  agreed  upon,  until 
he  pays  or  tenders  the  purchase 
money."  Lehman  v.  Warren,  53  Ala. 
535,  540  (though  by  statute  in  Ala- 
bama a  sale  of  cotton  made  by  a 
commission  merchant  will  not  pass 
title  until  payment  of  the  purchase 
money.  Ihid.) .  See  also  Catlin  r. 
Jones,  48  Or.  15S,  85  Pac.  515, 
Or.  ,  97  Pac.  546 ;  Glass  v.  Blazer, 
91  Mo.  App.  564;  and  cases  cited, 
supra,  §  264,  and  infra,  §§  447, 
507. 
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must  be  admitted  that  the  older  doctrine  still  finds  expression. 
It  is  still  said  by  some  courts  that  the  presumption,  where  parties 
make  an  agreement,  but  nothing  is  agreed  as  to  time  of  payment 
or  the  time  of  transfer  of  the  property,  is  that  a  cash  sale  is  in- 
tended.''* Doubtless  it  is  legally  possible  for  the  parties  to  make 
either  a  cash  sale,  where  the  property  does  not  pass  until  payment 
is  made,  or  an  immediate  transfer  of  the  property,  subject  to  a  lien 
for  the  price;  and  the  important  question  which  ha-s  been  little 
discussed  either  by  courts  or  text-writers  is.  How  is  a  cash  sale  to 
be  distinguished  from  a  sale  where  the  property  passes,  but  pas- 
session  is  not  to  be  given  until  payment  of  the  price  ?  There  is, 
doubtless,  much  confusion  as  to  this,  arising  in  large  measure 
from  the  failure  of  courts  to  observe  the  inconsistency  of  the  early 
doctrine  with  the  modem  law.  It  is  submitted,  however,  that  the 
true  test  is  this :  If  the  parties  when  they  make  their  bargain 
contemplate  an  exchange  of  the  goods  for  the  price  immediately 
oh.  making  the  bargain,  the  sale  is  to  be  regarded  as  a  cash  sale. 
TJiere  "is  no  occasion  to  invoke  the  doctrme  o±  a  sale  subjectto  a 
lien.  On  the  other  hand,  if  the  parties  do  not  contemplate  an  im- 
mediate exchange  of  the  money  for  the  goods,  even  though  the;^_w7^ 
contemplate  that  possession  of  the  goods  shall  not  bs  d.eliYered 
until  the  price  is  paid,  it  is  ..presumptively  an  absolnte  sale  as 
soon  as  the  parties  are  agreed  on  the  terms  of  the  bargain  and  the 
goods  areTimieliverable  state  in  accordance  with  the  rules  pre- 

^*"No    time    being    .stipulated    by  136.     "If   the   contract  was   for   the 

the  contract  for  payment  of  the  pur-  sale  of  the  stpne,  a:nd  there  was  no 

chase  price,  its  payment  was  a  con-  agreament  that  time  should  be  given 

dition  precedent  implied  by  law,  and  the  plaintiff,  in  which  to  make  pay- 

the   property  would   not  vest  in  the  ment,    it    was    a   cash    sale,    and   no 

vendee  until  he  performed  the  condi-  title  would  vest  in  the  plaintiff  until 

tion,     or      the     seller     waived     it."  she    paid    or    tendered    the    money." 

Michigan  Central  E,.  R.  Co.  v.  Phil-  Turner  v.  Jloore,  58  Vt.  455,  456,  3 

lips,  60  111.  190.     The  proof  tends  to  Atl.  467.     See  also  Adair  v.  Stovall, 

show  that  the  sale  was  for  cash,  and  148  Ala.  465,  42  So.  596;  Bergen  v. 

not  on  credit;  so  the  trustee  testifies,  Magnus,  98  Ga.  514,  515;  Scudder  v. 

and   this   is   just   what   would    have  Bradbury,   106  Mass.  422,  42Y    (with 

been   intended   had   no   time   of  pay-  which  compare  the  more  accurate  ex- 

ment  been  stipulated.     2  Kent  Comm.  pressions  in  Haskins  v.  Warren,  llo 

*496,  *497;   Story,  Contracts,  §  796;  Mass.   514,   53'3)  ;    Hughes   v.   Knott, 

Noy's  Maxims,  87 ;   Ins.  Co.  v.  De  Wolf,  138  N.  C.  105,  50  S.  E.  586. 
2  Cow.  105;  Paul  v.  Eeed,  52  N.  H. 
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In  case  of  doubt  it  seems  better  to  assume  that 
the  latter  kind  of  bargain  was  intended.  Transfer  of  the  prop- 
erty subject  to  a  lien  gives  sufficient  protection  to  the  seller  and 
al-io  protects  the  buyer  by  giving  him  the  ownership  of  the  goods; 
whereas,  in  case  of  a  cash  sale  he  merely  has  a  contract  right 
until  the  price  is  paid.  In  one  class  of  cases,  however,  it  is  clear 
that  a  cash  sale  is  the  true  construction  of  the  transaction ;  that  is, 
sales  made  by  shopkeepers  over  the  counter.-'®    In  other  cases  the 


'^  Sales  Act,  §  19;  supra,  §  264  et 
seq. 

"  In  Bussey  v.  Barnett,  9  M.  &  \\. 
312,  debt  was  brought  for  goods  sold 
and  delivered.  The  defendant  pleaded 
numquam  indebitatus  and -proyed  pay- 
ment for  the  goods  within  ten  months 
after  the  delivery  of  them  at  his 
house  by  the  shipper.  The  court 
held  that  this  evidence  sustained  the 
plea  that  the  defendant  had  never 
become  indebted  to  the  plaintiff. 
This  involved  a  decision  necessarily 
that  the  property  did  not  pass  to  the 
bjiyer  prior  to  the  payment.  Had  the 
property  passed  at  an  earlier  moment 
a  debt  would  have  arisen  simultane- 
ously. Leven  v.  Smith,  1  Denio,  571. 
The  same  principle  was  applied  in 
Commonwealth  r.  Devlin,  141  Mass. 
423,  6  N.  E.  64,  an  indictment  for 
obtaining  goods  by  false  pretenses. 
The  defendant  agreed  to  buy  certain 
sheep  for  casli,  which  "were  weighed, 
and,  about  an  hour  after  the  weigh- 
ing, the  owner  of  the  sheep  and  the 
defendant  met  to  close  up  the  trans- 
action. The  weights  were  then 
reckoned  and  the  seller  demanded 
cash,  but  was  induced  to  take  a  check 
on  the  representation  of  the  defend- 
ant that  the  check  was  good.  There 
was  some  evidence  that  by  custom 
the  weighing  of  the  sheep  and  the 
recording  of  the  weights  constituted 
a  delivery ;  but  the  jury  were  in- 
structed that  such  a  merely  construc- 
tive delivery,  or  even  a  manual  de- 
livery, would  not  deprive  the  owner  of 


his  property.  The  court  said :  "  In 
Haskins  v.  Warren,  115  Mass.  514, 
the  delivery  took  place  several  days 
before  payment  was  demanded.  The 
principle  of  that  case  does  not  apply 
to  a  delivery  intended  to  be  sub- 
stantially simultaneous  with  pay- 
ment, but  which  happens  to  precede 
it  by  a  few  minutes.  For  instance, 
if,  upon  a  cash  sale,  goods  should  be 
handed  across  a  counter  before  the 
money  was  put  down,  that  would  not 
be  a  waiver  of  the  condition  or  a 
giving  of  credit.  Bussey  v.  Barnett, 
9  il.  &  W.  312.  If  the  buyer  ran 
off  with  the  goods  without  paying 
for  them,  he  would  not  have  a  void- 
able title;  and  if,  by  a  false  repre- 
sentation made  the  moment  after 
putting  his  hands  upon  the  goods,  he 
induced  the  seller  to  take  a  check 
instead  of  cash,  he  could  be  con- 
victed for  obtaining  the  goods  upon 
false  pretenses.  The  case  at  bar  is 
governed  by  the  same  principle  as 
the  one  we  have  supposed.  The  de- 
livery of  the  sheep  was  a  more  cum- 
brous operation  than  handling  goods 
over  a  counter ;  but,  even  If  it  was 
completed  before  the  representations 
were  made,  we  think  that,  on  all  the 
evidence,  fairly  construed,  it  must  be 
taken  to  have  been  made  on  the  un- 
derstanding that  the  payment  was  to 
be  substantially  simultaneous."  See 
also  Hirsch  v.  Leatherbee  Lumber  Co., 
69  N.  J.  L.  509,  55  Atl.  645.  An- 
other case  where  the  same  principle 
was  applied  and  where  the  goods  sold 
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same  principle  has  been  applied  and  in  some  instances,  it  is  sub- 
mitted, has  been  extended  unwarrantably."  Confusion  especially 
may  be  caused  by  use  of  the  words  "  cash  sale  "  or  "  terms  cash  " 
by  business  men.  In  business  dealings  these  words  are  frequently 
used  when  in  reality  a  short  period  of  credit  is  contemplated.    In 


could  not,  from  their  nature,  be  de- 
livered in  an  instant,  is  Palmer  v. 
Hand,  13  Johns.  434.  A  raft  of  lum- 
ber coming  down  the  North  river 
was  sold  to  be  delivered  at  a  dock  in 
Albany.  The  lumber  composing  the 
raft  was  taken  out  of  the  water  and 
nearly  all  piled  on  the  dock,  when 
the  seller  forbade  any  more  to  be 
piled  because  the  buyer  had  ab- 
sconded. The  defendant  had  advanced 
the  buyer  money  on  the  same  day  on 
the  security  of  the  lumber  while  it 
was  being  piled.  The  court  held  that 
the  property  had  not  passed.  The 
contract  was  for  the  whole  raft  de- 
livered on  the  dock.  The  seller  had 
no  right  to  payment  for  any  part 
until  the  whole  was  delivered;  and 
while  the  lumber  was  still  in  the 
course  of  delivery  he  refused  to  go 
on  with  the  bargain.  The  defend- 
ant's advances  were  made  while  the 
lumber  was  still  in  course  of  de- 
livery. 

"  See   Bergan    r.    Magnus,    98    Ga. 
514,  25  S.  E.  570;   Wilson  v.  Comer, 

125  Ga.  500,  54  S.  E.  355,  114  Am. 
St.   Eep.    245;    Susong   v.   McKenna, 

126  Ga.  433,  55  S.  E.  236;  Starnes  v. 
Roberts,  128  Ga.  718,  58  S.  E.  348; 
Hall  V.  Frick  Co.,  32  Ky.  L.  Rep. 
768,  106  S.  W.  1186;  Sharp  v. 
Hawkins,  129  Mo.  App.  80,  107  S.  W. 
1087;  Morris  v.  Rexford,  18  N.  Y. 
552;  Wabash  Elevated  Co.  v.  First 
National  Bank,  23  Ohio  St.  311; 
Goldsmith  v.  Bryant,  26  Wis.  34.  And 
see  the  eases  cited  in  the  following 
notes.  The  most  extreme  case  in  the 
books  perhaps  is  Strother  v.  McMul- 
len  Lumber  Co.,  200  Mo.  647.    In  this 


case  the  plaintiff  contracted  for  the 
sale  and  delivery  to  the  defendant  of 
the  output  of  the  plaintiff's  saw 
mills  during  the  year  1902,  the  de- 
livery to  be  at  a  lumber  yard  adjoin- 
ing the  mill  leased  by  the  plaintiff 
to  the  defendant.  The  contract  pro- 
vided that  "  immediately  on  the  de- 
livery of  any  lumber  upon  said 
lumber  yard  the  title  to  said  lumber 
shall  at  once  vest  in"  defendant,  and 
that  •'  all  lumber  as  it  is  sawed  and 
before  piling  and  stacking  shall  be 
graded  and  measured  "  by  the  defend- 
ant's inspector,  and  "  all  lumber  shall 
be  paid  for  in  full  every  thirty  days." 
It  was  held,  that  the  contract  was 
an  executory  sale  of  all  lumber  sawed 
by  plaintiff  during  the  year  1902,  to 
be  delivered  in  instalments,  measured 
by  the  quantity  manufactured  during 
each  thirty  days,  and  the  price  to  be 
paid  at  the  end  of  each  instalment 
delivered,  and  that  title  to  the 
month's  delivery  did  not  pass  until 
payment,  so  that  the  plaintiff  having 
delivered  the  lumber  sawed  during 
August,  and  having  on  September 
1st  demanded  payment  and  failed  to 
obtain  it,  was  held  entitled  by  re- 
plevin to  recover  the  lumber.  It  is 
impossible  to  speak  respectfully  of 
such  a  decision.  The  court  disregards 
the  express  provision  of  the  contract 
as  to  the  time  title  should  pass  to 
reach  a  result  which  would  not  have 
been  permissible  even  in  the  absence 
of  the  express  provision.  The  lum- 
ber was  delivered  to  the  buyer  and 
there  was  nothing  in  the  contract  to 
indicate  that  he  might  not  rightly 
use  it  or  resell  it  immediately. 
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such  a  case  it  is  clear  that  there  is  no  cash  sale  in  the  legal  sense ; 
for,  under  the  circumstances  suggested,  it  is  not  contemplated  that 
the  buyer  shall  refrain  from  dealing  with  the  goods  or  even  from 
reselling  them,  and  if  such  is  the  contemplation  of  the  parties,  it  is 
impossible  to  say  that  the  property  was  not  to  pass  until  the  price 
was  paid.  Clear  as  this  is  on  principle,  there  are  cases  which 
disregard  it.^^ 

§  344.  Sales  canditioaal  on  the  signing  af  negotiable  paper. —  A 
very  common  kind  of  transaction  where  the  transfer  of 
the  property  in  goods  is  conditional  on  the  buyer's  performance  of 
his  promise  is  where  the  buyer  is,  by  the  terms  of  the  bargain,  to 
give  negotiable  paper.  In  such  a  case  there  is  less  reason  to  con- 
strue the  bargain  as  a  transfer  of  the  property  with  a  lien  in  favor 
of  the  seller  for  the  promised  security  than  where  the  bargain 
calls  for  the  payment  of  the  price  in  cash,  since  negotiable  paper 
may  be  executed  at  any  time  when  the  parties  have  made  up  their 
minds  that  the  property  shall  pass ;  whereas  the  actual  pajmient 
of  the  price  may  be  inconvenient  at  the  time  when  the  bargain  is 
agreed  upon.-'"     The  typical  illustration  of  this  kind  of  case  is 

"  In  stone  v.  Perry,  60  ile.  48,  the  plained  by  the  evidence  of  usage  in 

plaintiffs  sold  some  flour  for  cash,  a3  the  Boston  market,  in  fact  meant  a 

it  was  stated;  the  flour  was  shipped  very   short   period  of  credit,  not  ex- 

to  the  buyer  and  duly  arrived.     On  ceeding  ten  days.     See  also  Strother 

the    next    day   the    plaintiffs    sent    <i  v.    McMullen    Lumber    Co.,    260    Mo. 

bill  for  the  flour  on  which  the  words  647,  stated  in  the  pi-eceding  note. 
"  terms   cash  "   were   printed   on   the  '"  Cases  where  such  a  condition  eX' 

margin.      By   the   usage   of  trade   in  isted   are:      Godts  v.  Rose,   2.5  L.  J. 

Boston,  it  appeared  that  when  flour  C.  P.  01 ;  Jlerclumts'  Exchange  Bank 

is   sold   for  cash,   it  means   that  the  r.  McGraw,  50  Fed.  Rep.  072.  15  IT.  P. 

seller  has   the  right   to  call   for   the  App.    332,   8    C.    C.   A.   420.  76   Fed. 

payment  at  any  time  he  pleases,  but  Rep.  S30,  48  U.  S.  App.  55,  22  C.  C. 

the    custom    is    not   to    call    for    ten  A.  622 ;    JtathPAvson  r.  Belmont  Mill 

days;  the  ten  days  is  a,  courtesy  and  Co.,   70    Ga.    357;    Wilson    r.    Comer, 

not   a    right.      The    buyer   not   being  125  Ga.   500,  54   S.  E.   355,  114  Am. 

paid  was  allowed  to  replevy  the  goods  St.    Rep.    245;    Budlong    r.    Cottrell, 

from   an    attaching    creditor    of     the  64  Iowa,  234;   Seed   r.  Lord,  66  Me. 

buyer.     It   is   submitted  the   case   is  580;  Whitney  r.  Eaton,  15  Gray,  225; 

wrong.      Doubtless    the    seller    might  Armour    r.    Pecker,    123    Mass.    143; 

have  called  for  the  price  at  any  time  Silsby  r.  Boston  k  Albany  R.  R.  Co., 

but    he    shipped    the    flour    and    the  176  JIass.  158.  57  N.  E.  376;  Adams 

buyer  would  not  have  done  anything  v.  Roscoe  Lumber  Co.,  159  N.  Y.  176, 

wrong   if  he  had   immediiitcly  resold  53  N.  E.  805. 
it.      The   words   "  cash    sale,"   as   ex- 
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where  a  bill  of  lading  for  the  goods  is  sent  forward  by  the  seller 
with  a  di-aft  for  the  price  attached.  Payment  of  or  acceptance 
of  the  draft  is,  under  these  circumstaiiceS)  a  condition  precedent 
to  the  buyer's  right  to  the  possession  of  the  bill  of  lading,  and 
unless  the  buyer  is  named  as  the  consignee  of  the  goods,  is  a  con- 
dition precedent  to  the  transfer  of  the  property  in  the  goods.^° 

§  345.  Sal-es  —  C.  0.  D.  —  A  closely  related  question  concerns 
sales  "  C.  0.  D."  As  has  already  been  seen^^  in  such  sales,  ac- 
cording to  the  weight  of  authority,  the  property  is  not  prevented 
from  passing,  when  the  goods  are  shipped,  by  the  requirement  of 
payment  on  delivery.  These  decisions  support  the  view  here  advo- 
cated, that  except  where  the  parties  contemplate  an  exchange  of 
the  goods  for  the  money  immediately  upon  making  the  bargain, 
the  transfer  of  the  property  is  not  deferred  until  payment  of  the 
price,  even  though  the  parties  may  have  expressly  or  impliedly 
agreed  that  the  goods  shall  not  be  delivered  until  the  price  is  paid. 

§  346.  WaiTcr  of  the  condition  of  payment. —  Whether  a  sale  is 
complete  with  a  lien  retained  by  the  seller,  or  whether  the  prop- 
erty has  not  passed,  and  will  not  pass  until  the  buyer  pays  the 
price,  is  a  question  that  has  some  importance  when  merely  the 
rights  of  the  buyer  and  the  seller  are  concerned;  for  if  the  prop- 
erty has  passed,  the  risk  has  been  transferred,  the  seller  may 
sue  for  the  price,^  and,  on  the  other  hand,  the  buyer  may  bring 
trover  or  replevin  for  the  goods  if  the  seller  wrongfully  refuses 
to  carry  out  the  bargain.  The  greatest  importance  of  the  question 
arises,  however,  when  the  rights  of  third  persons  are  concerned. 
If  the  property  does  not  pass  till  payment,  a  purchaser  from  the 
buyer  gets  no  title.  Even  though  the  buyer  has  the  goods  in  his 
possession  and  delivers  them  to  the  subpurchaser,  this  result  is 
necessarily  reached  unless,  as  in  England,  a  statute  otherwise  pro- 
vides.^^    If  the  condition  protecting  the  seller  has  been  waived  by 

™  See  supra,  §  290.  "'  In     England,     by     statute,     the 

^  Supra,  §  279.  Factors'  Act  of  1889  enables  a  Imyer 

''^It  will  be  seen  hereafter    {infra,  in  poBseasion  to  give  a  good  title  to 

§  562),  that  even  though  the  property  a    purchaser   from   him.      See   supra, 

has    not    passed,    in    some    instances,  §    319.      In    Starnes   v.   Roberts,    128 

the  seller  may  sue  for  the  price  and  Ga.  718,  720,  58  S.  E.  348,  the  court 

is  not  limited   to  a   recovery  of  the  upheld  the  seller's  right  to  regain  the 

diUerenee   between   the   value   of   the  goods  from  the  buyer,  but  said  had 

goods  and  the  agreed  price.  the    action    been   against   a   subpur- 
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him,  as  of  course  it  may  be,  the  buyer's  title  becomes  absolute  and 
may  be  transferred  to  a  subpurchaser.  The  majority  of  the  "liti- 
gated cases  in  regard  to  cash  sales  involve  the  question  how  far 
the  delivery  of  the  goods  by  the^Buyer^  th^seTIer7is  a  waiver  of 
the  condition  requiring  payment  of  the  price  before  title  is  trans- 
ferred. There  can  be  no  waiver  except  by  the  seller's  assent.  The 
mere  acquisition  of  possession  by  the  buyer,  therefore,  irrespective 
of  the  seller's  assent,  is  not  a  waiver.  Js^or  is  manual  possession  by 
the  buyer,  even  with  the  seller's  assent,  in  itself  a  waiver.  As,  a 
shopkeeper  may  allow  a  prospective  purchaser  to  take  goods  into 
his  hands  and  examine  them  before  payment,  though  he  does  not 
assent  to  the  removal  of  them,  it  is  evident  that  a  delivery  to  the 
buyer  may  be  itself  conditional ;  that  is,  merely  for  a  special  tem- 
porary purpose,  such  as  examination,  testing,  weighing,  or  the 
like.  ISFo  assent  in  such  a  case  to  the  transfer  of  the  property  by 
the  seller  can  be  found  when  the  original  bargain  required  pay- 
ment of  the  price  as  a  condition  precedent  to  such  transfer.^  The 
cases  which  present  diiSculty  are  where  the  seller  has  voluntarily 
parted  with  possession  and  for  a  purpose  other  than  the  temporary 
one  of  examination  or  the  like.  It  is  universally  admitted  in  the 
decisions  that  delivery  is  at  least  evidence  of  a  waiver,  but  it  is  also 
generally  said  that  it  is  only  evidence  and  that  the  seller's  intent 
not  to  waive  the  benefit  of  his  condition  may  be  shown.^"     An 

chaser   "  a  very  different  cage  would  grain  was  made  in  exception   of  Im- 

have    been    presented."      But    except  mediate  payment,  to  which  the  seller 

where  conditional  sales  are  invalid  at  was  entitled  by  the  bargain,  but  the 

common   law  or   for   lack   of   record  a  biiyer,  having  a  claim  on  another  ac- 

cash  sale  must  also  be  valid  against  count  against  the  seller,  retained  the 

third  persons.  receipts   and   told  the   seller   that  he 

"  In   Whitney   i:.    Eaton,    15   Gray,  would  credit  him  on  account  with  the 

225,     goods    were    delivered    to    the  price.     In  Harris  )'.  Smith,  S  S.  &  R. 

buyer  for  the   purpose  of  computing  20,  delivery  was  secured  by  a  trick, 

tare.     In  Osborn  r.  Gantz,   60  N.  Y.  See  also  Susong  r.  McKenna,  126  Ga. 

540,    and    Hart   v.    Boston    &    Maine  433,   55   S.   E.   236;    Evansville,   etc., 

R.  E.,  72  N.  H.  410,  56  All.  920,  to  Ey.   Co.   r.   Erwin,   84   Ind.  457.     In 

test    the   accuracy   of   weighing.      In  all  these  cases  it  was  held  that  title 

Silsby  i\  Boston  &  Albany  E.  E.  Co.,  did  not  pass.     See  also  Bainbridge  v. 

176  !\Iass.  158,  57  N.  E.  376,  to  verify  Caldwell,  4  Dana,  211. 

the    quality    and   count   of    the   mer-  ''  Cheatle  v.  MacVeagh,  83  111.  App. 

chandise.     In  Wabash  Elevator  Co.  v.  336;   Gibson  i\  Chicago  Packing  Co., 

First  National  Bank.  23  Ohio  St.  311,  108     111.     App.     100;     Daugherty    v. 

delivery    of    warehouse    receipts    for  Fowler,    44    Kans.    628,    25    Pac.   40, 
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analysis  of  the  situation  upon  principle  makes  it  evident  tliat  the 
real  question  is,  Does  the  seller  assent  to  the  transfer  of  the  prop- 


10  L.  R.  A.  314;  Seed  v.  Lord,  66 
Me.  580;  Peabody  v.  Maguire,  79 
Me.  572,  12  Atl.  630;  Merrill  Foirni- 
ture  Co.  V.  Hill,  87  Me.  17,  32  Atl. 
712;  Seudder  v.  Bradbury,  106  Mass. 
422;  Upton  V.  Sturbridge  Cotton 
Mills,  111  Mass.  446;  Haskins  v. 
Warren,  115  Mass.  514;  Globe  Mill- 
ing Co.  V.  Minneapolis  Elevator  Co., 
44  Minn.  153,  46  N.  W.  306;  Carter, 
Rice  &  Co.  V.  Cream  of  Wheat  Co., 
73  Minn.  315,  76  N.  W.  55;  Johnson- 
Brinkman  v.  Central  Bank,  116  Mo. 
558,  22  S.  W.  813,  38  Am.  St.  Rep. 
G15;  Ferguson  v.  Clifford,  37  N.  H. 
86,  103;  Leatherbury  v.  Connor,  54 
N.  J.  L.  172,  23  Atl.  684,  33  Am.  St. 
Rep.  672;  Morris  v.  Rexford,  18  N. 
T.  652;  Hammett  v.  Linneman,  48 
N.  Y.  399;  Adams  v.  Roscoe  Lumber 
Co.,  159  N.  Y.  176,  53  N.  E.  805; 
Hodgson  V.  Barrett,  33  Ohio  St.   63, 

31  Am.    Rep.   527;    Freeh   v.    Lewis, 

32  Pa.  St.  279,  67  Atl.  45;  Victor 
Safe  Co.  V.  Texas  Trust  Co.  (Tex.), 
104  S.  W.  1040;  Paulson  v.  Lyon,  26 
Utah,  438,  73  Pao.  510.  In  Merrill 
Furniture  Co.  v.  Hill,  87  Me.  17,  32 
Atl.  712,  the  seller  brought  replevin 
for  two  settees,  manufactured  for  one 
Coburn,  and  delivered  to  him  some- 
thing more  than  a  year  before.  The 
defendant  had  bought  the  settees  from 
Coburn  some  months  after  they  had 
been  delivered  to  the  latter.  A 
witness  for  the  plaintiff  testified 
that  the  settees  were  made  and  de- 
livered and  "  considered  cash  pay- 
ment." A  week  or  ten  days  after- 
ward the  bill  was  sent.  About  three 
weeks  afterward  the  money  had  not 
come  in  and  a  boy  was  sent  over  once 
or  twice  to  collect  the  bill.  A  month 
after  the  delivery  the  witness  saw  the 
buyer  who  said  he  could  not  pay  the 
bill  that  day  and  to  come  in  again 
in  about  a   week.     The   witness    re- 


plied, "  all  right,"  and  went  in  about 
a  week  but  could  not  get  pay  then. 
The  witness  then  said  he  thought  the 
best  way  was  to  give  a  lease  and  the 
buyer  to  pay  $10  down  and  $10  every 
month  thereafter;  to  which  Coburn 
assented,  and  $20  was  paid  on  account 
during  the  next  few  months.  Subse- 
quently the  defendant  purchased  the 
settees.  The  court  instructed  the  jury 
that  before  the  sale  to  the  defendant 
a  valid  conditional  sale  had  been  sub- 
stituted for  the  original  bargain,  and 
a  verdict  was  returned  for  the  plain- 
tiff. The  court  in  banc  held  that  if 
the  property  passed  by  delivery,  the 
unrecorded  conditional  sale  substi- 
tuted for  the  original  bargain  was 
ineffectual  to  give  the  plaintiffs  a 
claim  against  the  defendant;  but  that 
if  the  property  did  not  pass  originally 
the  parties  merely  substituted  one 
conditional  contract  for  another,  as 
.they  might  with  propriety  have  done. 
The  court,  therefore,  sustained  the 
exceptions  and  directed  that  the  case 
should  be  submitted  to  the  jury. 
The  principle  on  which  the  jury 
should  be  instructed  was  thus 
stated :  "  The  mere  fact  of  delivery 
without  a  performance  of  the  condi- 
tion of  payment  is  some  evidence  of 
a,  waiver  of  the  condition.  The  rule 
that  prevails  in  this  State  is  thus 
stated  in  Peabody  v.  McGuire,  79  Me. 
572,  12  Atl.  630 :  '  But  the  doctrine 
which  has  the  support  of  our  own 
court  upon  this  question,  and  which 
seems  to  be  the  correct  and  rational 
one,  is,  that  even  in  a  conditional  sale 
the  mere  fact  of  delivery,  without  a 
performance  by  the  purchaser  of  the 
terms  and  conditions  of  sale,  and 
without  anything  being  said  about  the 
condition,  although  it  may  afford 
presumptive  evidence  of  an  absolute 
delivery  and  of  a  waiver  of  the  con- 
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erty  ?  —  and  in.  order  to  answer  this  question  the  original  bargain 
and  what  is  subsequently  done  must  both  be  considered.     If  the 


edition,  yet  it  may  be  controlled  and 
explained,  and  is  not  necessarily  an 
absolute  delivery  or  waiver  of  the 
condition;  but  vphether  so  or  not  is  a. 
question  of  fact  to  be  ascertained 
from  tli«  testimony.'  "  It  seems  per- 
fectly clear,  however,  that  the 
property  had  passed  to  the  defendant. 
The  sale  was  made  on  credit  at  the 
outset,  and  further  credit  allowed. 
From  the  moment  of  delivery  the 
buyer  used  the  settees  as  his  own,  and 
was  permitted  to  do  so.  This  per- 
mission was  inconsistent  with  a  con- 
ditional delivery.  It  Avas  not  incon- 
sistent with  a  conditional  sale,  but 
such  a  bargain  should  never  be  im- 
plied. Moreover,  if  such  was  the  nature 
of  the  transaction,  the  lack  of  record 
made  it  invalid  apainst  the  defendant. 
In  Brownville  Slate  Co.  v.  Hill,  175 
Mass.  532,  .56  K.  E.  706,  slate  was 
ordered  of  the  plaintiff  by  one  Wil- 
liams, to  be  shipped  to  the  defend- 
ants. The  order  was  accepted  on  con- 
dition that  Williams  should  give  an 
order  on  the  defendants  for  the  price 
and  procure  an  aceeptance  of  the 
order.  This  order  vras  to  be  prociired 
before  the  slate  was  shipped.  Subse- 
quently upon  the  promise  of  Williams 
to  secure  the  acceptance  of  the  order, 
the  slate  was  shipped  to  the  defend- 
ants. It  arrived  about  the  middle  of 
July  and  remained  near  the  church, 
upon  which  it  was  to  be  used,  until 
the  latter  part  of  September,  when 
a  large  part  of  it  was  put  upon  the 
roof  of  the  church.  After  the  ar- 
rival of  the  slate  the  plaintiff's  agent 
called  upon  Williams  several  times 
during  July  and  August  to  obtain 
the  acceptance  of  tne  order  but  was 
put  off  and,  in  September,  the  plain- 
tiff in  terms  asserted  title  to  the 
slate.  The  court  held  that  the  trial 
judge    properly    refused    to    order    a 


verdict  for  the  defendant,  and  said 
there  was  evidence  which  warranted 
the  jury  in  holding  that  the  delivery 
of  the  slate  was  conditional,  that 
the  condition  had  not  been  waived, 
and  that  the  title  in  the  slate  had  not 
passed  to  Williams.  It  seems  some- 
what hard  to  see  why  the  shipment 
of  the  goods  ordered  was  not  an  abso- 
lute delivery.  If  the  slate  had  been 
used  immediately  upon  its  arrival, 
it  would  not  have  been  inconsistent 
with  any  condition  imposed  by  the 
seller.  The  seller,  though  originally 
demanding  an  order  before  he  would 
deliver,  seems  subsequently  to  have 
been  satisfied  with  h  promise  to  give 
the  order  in  the  immediate  future. 
In  Hammett  r.  Linneman,  48  IST.  Y. 
39n,  the  plaintiff  sold  coal  to  the  de- 
fendant, and  allowed  the  defendant 
to  take  the  coal  from  the  boat  to  his 
yard  and  mix  it  with  other  coal ;  but 
the  court  found  that  the  sale  was  for 
cash,  and  the  seller  demanded  pay- 
ment in  a,  short  time,  and  the  court, 
therefore,  held,  Earle,  J.,  dissenting, 
that  the  evidence  supported  a  verdict 
for  the  plaintiff.  In  Adams  e.  Roseoe 
Lumber  Co.,  159  N.  Y.  176,  53  N.  E. 
80.5,  lumber  was  delivered  under  a 
contract  to  one  Mackintosh,  who 
agreed  to  buy  the  lumber  and  pay 
for  it  by  note  at  sixty  days.  The 
lumber  was  delivered,  and  as  soon  as 
delivered  the  bill  was  sent  with  a, 
written  statement  that  the  terms  of 
payment  was  a  note  payable  in  sixty 
days,  together  with  a  letter  request- 
ing that  the  note  be  sent  in  accord- 
ance with  these  termis,  but  the  note 
was  never  delivered  and  the  plain- 
tiff's agent,  on  calling  for  it,  failed 
to  get  it.  It  was  held  that  a  verdict 
for  tlie  plaintiff  based  on  the  theory 
that  title  had  never  passed  should  be 
sustained. 
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original  bargain  was  for  a  cash  sale,  that  must  moan  that  the 
huyer  was  to  have  neither  the  title  nor  the  use  and  enjoyment  of 
the  goods  until  the  price  was  paid.  If  the  buyer  was  to  have  the 
■use  and  enjoyment  of  the  property,  though  not  the  title,  before 
payment  of  the  price,  the  transaction  is  a  conditional  sale,  not  a 
cash  sale.  Accordingly,  if  after  bargaining  for  a  cash  sale  the 
seller  subsequently,  volxintarily,  delivers  to  the  buyer  the  goods 
with  the  intent  that  the  buyer  may  immediately  use  them  as  his 
own,  and  without  insisting  upon  contemporaneous  payment,  this 
action  is  absolntely  inconsistent  with  the  original  bargain.  Such 
a  delivery  is  not  only  evidence  of  the  waiver  of  the  condition  of 
cash  payment,  it  should  be  conclusive  evidence.  Even  though  the 
«ase  warrants  the  conclusion  that  the  buyer  and  seller  agreed  or 
understood  that  the  seller  should  not  part  with  his  title  until  the 
price  was  paid,  it  is  still  true  that  the  delivery  and  permission  to 
the  buyer  to  iTse  the  goods  as  his  o^vn.  are  inconsistent  with  the 
theory  of  a  cash  sale.  Instead,  a  conditional  sale  has  been  sub- 
stituted and  the  transaction  should  be  dealt  with  according  to  the 
rules  governing  conditional  sales.  Record  should  be  required 
where  the  local  statutes  require  record  of  conditional  sales.  More^ 
over,  since  a  conditional  sale  where  the  buyer  is  given  power  to 
resell  the  goods  is  held  invalid,^**  in  no  ease  where  a  JwyefTf^ 
livers  goods  under  such  circumstances  that  it  is  not  a  violation  of 
duty  to  the  seller  for  the  buyer  immediately  to  resell  the  goods 
can  the  seller's  title  be  upheld,  either  on  the  theory  of  a  cash  sale 
or  a  conditional  sale,  at  least  as  against  subpurchasers  or  creditors 
of  the  buyer.^^     Sometimes  after  a  bargain  for  a  cash  sale  the 

^  See   supra,    5    329.  eludes  both  the  act  of  the  vendor  in 

"  The  doctrine  contended  for  in  the  transferring    the    property    and   that, 

text  is  well  expressed  by  Judge  Wells  of  the  vendee  in  receiving  it.     If  un- 

in     Upton      v.      Sturbridge      Cotton  accompanied  by  any  word  or  act  or 

Mills,     111     Mass.     4.46,     453:       "A  circumstance   to   indicate   that   it   is 

waiver   is   the   result  of   a  voluntary  qualified  ox  made  subject  to  a  condi- 

unequivocal  act  of  delivery.     To  say  tion,  the  vendee  has  a  right  to  under- 

that  a  party  does  not  thereby  intend  stand  it  to  be  absolute.     To  hold  him 

a  waiver  is  to  aay  that  he  does  not  accountable,     as     the     custodian     of 

intend  the  legal  effect  of  his  voluu-  property    belonging    to    ajiother,    re- 

tary   act   *    ♦    *.     '  Delivery,'   as   ap-  quires   his   assent   to   the   obligation, 

plied   to   a   change    of  possessioji.  in  either  express  or  by  implication.     If 

pursuance   at   a  sale,   ozdinarily  in-  there  has  been  a  completei  delivery,. 
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buyer  gives  in  payment  of  the  price  a  worthless  check,  and  it  haa 
been  held  that  such  a  false  check  is  no  payment;  and  that  not 


the  denial  of  a  waiver  involves  neces- 
sarily the  affirmative  proposition  that 
the  other  party  to  the  delivery  has 
accepted  the  possession  subject  to 
the  condition  *  »  ♦.  It  is  true  that 
it  is  entirely  at  the  option  of  the 
vendor  whether  he  will  waive  the 
condition  or  not.  It  requires  his  vol- 
untary act.  But  when  he  volun- 
tarily does  the  act,  which,  unex- 
plained, constitutes  a  waiver,  he  not 
only  may  be  presumed  to  intend  it, 
but  he  changes  the  relations  between 
himself  and  the  purchaser  in  respect 
to  the  property  and  the  contract  of 
sale.  If  he  would  impose  any  condi- 
tion upon  the  purchaser,  affecting 
those  new  relations,  or  any  obligation 
not  implied  from  the  transaction  it- 
self, he  should  manifest  his  purpose 
in  some  mode,  so  that  the  other 
party  may  assent  or  dissent.  The 
purchaser  may  be  presumed  to  assent 
to  a  waiver;  but  he  cannot  be  pre- 
sumed, by  accepting  a  delivery  ap- 
parently unrestricted,  to  assent  to  it 
condition  which  lies  in  the  undis- 
closed intent  of  the  other  party."  So 
in  Blackshear  v.  Burke,  V4  Ala.  239, 
242:  "The  title  vested  in  the  pur- 
chaser, and  from  tlie  moment  of  de- 
livery of  possession  the  relation  of 
buyer  and  seller  was  changed  into 
that  of  debtor  and  creditor.  This  is 
true,  even  where  there  is  a  sale  of 
goods  for  cash ;  if  the  seller,  without 
demanding  the  purchase  money,  not 
being  induced  by  the  fraud  of  the 
buyer,  delivers  the  goods  to  him  un- 
conditionally, the  title  vests  in  the 
buyer,  and  he  becomes  the  absolute 
owner."  In  Freeh  v.  Lewis,  218  Pa. 
St.  141,  67  Atl.  45,  11  L.  R.  A. 
(N.  S.)  948,  120  Am.  St.  Rep.  864, 
the  plaintiff  furnished  the  defendant 
with  carriages  which  were  to  be  paid 


for  on  delivery.  The  carriages  were 
used,  however,  and  two  and  one-half 
months  elapsed,  during  which  time 
frequent  demands  for  payment  were 
made;  then  the  plaintiff  began  an 
action  for  replevin  for  the  carriages. 
The  lower  court  permitted  the  case 
to  go  to  the  jury,  who  found  in  favor 
of  the  plaintiff.  This  decision  was 
affirmed  by  a.  divided  bench  in  the 
Superior  Court,  but  was  reversed  by 
the  Supreme  Court,  which  held  that 
there  was  no  evidence  which  could 
justify  a  verdict  for  the  plaintiff. 
The  court  said:  "Our  cases  proceed 
on  the  theory  that  until  payment  has 
been  made,  or  waived,  the  contract 
remains  executory,  and  that  delivery 
in  such  case  is  not  a  completion  of 
the  contract,  except  as  an  intention 
to  so  regard  it  is  expressly  declared 
or  can  fairly  be  inferred  from  the 
circumstances  attending.  Possession, 
however,  having  passed,  and  the 
buyer,  by  the  act  of  the  seller, 
having  been  invested  with  the  indicia 
of  ownership,  the  policy  of  our  law 
requires  that  this  situation  —  the 
possession  in  one  and  the  right  of 
property  in  another  —  shall  continue 
no  longer  than  is  necessary  to  enable 
the  seller  to  recover  the  goods  with 
which  he  has  parted.  The  law  gives 
the  seller  the  right  in  such  case  to 
reclaim  his  goods,  but  he  must  do  so 
promptly,  otherwise  he  will  be  held 
to  have  waived  his  right,  and  he  can 
only  thereafter  look  to  the  buyer  for 
the  price.  The  question  the  present 
case  suggests  is:  When  does  this  in- 
ference of  waiver  arise?  Our  au- 
thorities admit  of  but  one  answer: 
Except  when  delayed  by  trick  or  arti- 
fice, the  assertion  of  the  right  to  re« 
claim  the  property  must  follow  im- 
mediately  upon   the  buyer's   defaulli 
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only  does  no  title  pass  to  the  fraudulent  buyer,  but  that  the  seller 
may  assert  his  title  against  an  innocent  purchaser  from  the  buyer.^* 
It  is  submitted  that  such  decisions  are  unsound.  The  reasoning 
upon  which  they  rest  is  that  a  worthless  check  is  no  payment  of 
the  price,  and  the  condition  has  not  happened  upon  which  the 
property  was  to  pass.  But  the  real  question  is.  Did  the  seller 
assent  to  transfer  the  ownership  in  the  goods;  and  it  can  hardly 
be  doubted  that  he  did.  If  a  seller  should  say  "  you  must  not 
deal  with  these  goods,  though  I  have  put  them  in  your  hands, 
until  I  collect  the  check,"  that  would  show  an  intent  not  to 
transfer  the  property  to  the  buyer.  But  where  the  goods  are  put 
into  the  buyer's  hands  without  more,  it  can  hardly  be  doubted 
that  the  seller  means  to  allow  him  to  deal  with  them  as  his  own ; 
to  resell  them  immediately  if  he  feels  inclined.  It  is  true  that 
this  assent  to  the  transfer  of  the  property  to  the  buyer  has  been 


This  does  not  mean  that  the  seller 
must  eo  instanti  begin  legal  proceed- 
ings to  recover  the  goods ;  but  it  does 
mean  that  the  seller,  when  he  dis- 
covers that  his  delivery  is  not  fol- 
lowed by  payment  as  he  had  the 
right  to  expect,  is  at  once  put  to  his 
election  whether  he  will  waive  the 
condition  as  to  payment  and  allow 
the  delivery  to  become  absolute,  or 
retake  property,  and  that  he  is  to 
allow  no  unnecessary  delay  in  mak- 
ing his  choice.  The  object  of  the 
law  is  not  to  multiply  his  remedies 
because  of  his  disappointment.  He 
may  not  continue  to  hold  his  right 
to  the  goods  and  at  the  same  time 
hold  the  buyer  as  his  creditor;  one 
or  the  other  he  must  relinquish,  and 
do  it  promptly,  or  the  law  will  for- 
feit his  right  to  elect.  Continued  ac- 
quiescence in  the  buyer's  possession 
of  the  goods  will  be  taken  as  a  choice 
on  his  part  to  regard  the  delivery  as 
absolute,  notwithstanding  the  buyer's 
default."  This  decision  was  fol- 
lowed and  the  above  extract  quoted 
with  approval  in  E.  I.  Dupont  Co.  v. 
John    Shields    Const.    Co.,    162    Fed. 


Rep.  198.  See  also  Northwestern 
State  Bank  v.  Silberman,  154  Fed. 
Rep.  809,  83  C.  C.  A.  525 ;  Peabody  v. 
Maguire,  79  Me.  572,  12  Atl.  630. 

"  National  Bank  of  Commerce  v. 
Chicago,  etc.,  Ry.  Co.,  44  Minn.  224, 
46  N.  W.  342,  9  L.  R.  A.  263, 
20  Am.  St.  Rep.  566;  Johnson- 
Brinkman  Commission  Co.  v.  Cen- 
tral Bank,  116  Mo.  558,  22  S.  W. 
813,  38  Am.  St.  Rep.  615.  In  these 
cases  it  was  held  that  the  seller 
might  maintain  an  action  for  conver- 
sion against  a  bona  fide  purchaser  of 
the  goods  from  the  original  fraudu- 
lent buyer.  In  Hodgson  v.  Barrett, 
33  Ohio  St.  63,  the  seller,  under 
similar  circumstances,  was  allowed  to 
reclaim  the  goods  from  a  voluntary 
assignee  in  insolvency,  and  it  is  not 
improbable  that  the  court  would 
have  reached  the  same  result  as 
against  an  innocent  purchaser  from 
the  buyer.  In  Mathews  v.  Cowan, 
59  III.  341,  the  seller  was  allowed 
to  recover  from  the  original  buyer; 
and  whatever  may  be  said  of  the 
other  cases,  the  Illinois  decision 
seems  sound. 
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procured  by  fraud;  therefore,  the  seller  may  reclaim  the  goods 
from  the  fraudulent  buyer.  But,  as  in  other  cases  where  the 
seller  is  induced  to  part  with  his  property  by  fraud,  the  voidable 
title  of  the  fraudulent  buyer  becomes  an  indefeasible  title  upon  a 
bona  fide  purchaser  from  the  fraudulent  buyer.  The  matter  may 
be  thus  summarized :  If  the  goods  are  delivered  without  any  per- 
mission, express  or  implied,  to  the  buyer  to  deal  with  them  as  his 
own  until  the  price  is  paid,  the  condition  that  payment  shall  be 
simultaneous  with  the  transfer  of  title  is  not  waived;  but  if  the 
seller  on  delivering  the  goods  does  so  without  restriction,  so  that  the 
buyer  is  violating  the  terms  of  no  bargain  if  he  uses  the  goods 
as  his  own,  it  is  a  conclusion  of  law  that  the  transaction  is  not 
properly  a  cash  sale.  At  most,  it  is  what  has  been  commonly 
called  a  conditional  sale;  and  the  natural  inference  is  that  the 
transaction  is  not  even  a  conditional  sale.  A  delivery  to  the  buyer 
with  authority  to  use  the  goods  immediately  should  be  a  con- 
clusive evidence  of  transfer  of  the  property  in  the  absence  of 
pretty  clear  evidence  showing  an  intention  to  reserve  the  title. 
Even  though  a  delivery  to  the  buyer  is  not  a  waiver  of  a  cash 
sale,  because  the  delivery  was  for  some  purpose  other  than  to 
transfer  the  property,  the  seller  may  lose  his  right  to  insist  on 
the  condition  bv  a  failure  to  reclaim  the  goods  for  an  unusual 
time.  Such  failure  shows  an  assent  to  the  permanent  retention 
by  the  buyer  of  goods  which  were  delivered  to  him  for  a  temporary 
])urpose  only.'^     Evidence  of  usage  is,  of  course,   admissible  to 

"  Carter,  Rice  &  Co.  r.  Crenm  of  that  the  vendee  'would  act  honestly 
Wlieat  Co.,  73  Jlinn.  315,  318,  76  and  presently  furnish  the  morbgaige, 
X.  W.  5.5  ("Where  payment  of  the  which  was  the  condition  of  the  sale. 
purchase  price,  or  giving  security  for  The  delivery  did  not  make  the  sale 
its  payment,  and  the  delivery  of  absolute  [2  Kent  Comm.  497;  Smith 
goods,  are  expressly  or  inrpliedly  r.  Dennie,  6  Pick.  202,  17  Am.  Dec. 
agreed  to  be  simultaneous,  and,  upon  368 ;  Smith  v.  Lynes,  5  N.  Y.  41 ; 
fptting  possession,  the  pa;\'ment  or  Farlow  v.  Ellis,  15  Gray,  229; 
giving  security  is  omitted,  evaded,  Parker  v.  Baxter,  86  N.  Y.  566],  but 
or  refused  by  the  purchaser,  the  as  the  indicia  of  title  raised  a  pre- 
seller  may  immediately  reclaim  the  sumption  that  it  was  absolute 
goods")  ;  Leatherbury  v.  Connor,  54  [Schouler,  Per.  Prop.,  §  304;  Smith  v. 
N.  J.  L.  172,  174,  23  Atl.  684,  33  Lynes,  supra;  Parker  v.  Baxter, 
Am.  St.  Eep.  072.  ("The  aofreement  supra;  Parlow  r.  Ellis,  svpra ;  Whit- 
did  not  contemplate  an  absolute  sale  ney  v.  Eaton,  15  Gray,  225;  Scudder 
without     condition;      it     considered  v.    Bradbury,    106    Mass.    422],    and 
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'explain  ihe  nature  of  a  delivery  and,  tkerefore,  wiietiher  it  was 
absolute  or  conditional.®" 

§  347.  iMaEdoBt  OTerts —  By  tlie  English  law,  goode  sold  in  market 
overt  cannot  be  reclaimed  from  the  buyer  even  though  the  seller 
had  no  title,  provided  the  buyer  acts  in  good  faith  and  without 
notice  of  any  deiect  in  the  title.  This  doctrine  is  ha«ed  on  early 
■customs  and  has  been  perpetuated  in  England  by  the  Sal-e  of 
"Goods  Act.^'  Market  overt  outside  of  London  is  based  on  special 
charter,  or  prescription  for  speaial  da^'s.®^  In  the  city  of  London 
every  shop  where  goods  are  exposed  for  sale  is  market  overt  for 
goods  of  the  kind  which  the  shopkeeper  professes  to  sell.  It  is 
not  necessary  to  examine  in  detail  the  particulars  of  the  doctrine ; 
it  is  enough  briefly  to  refer  to  the  decisions.^^     It  is  well  settled 


when  the  mortgage  was  not  iorth- 
coming,  it  became  the  duty  of  the 
vendors  to  pursue  their  right  to  re- 
cover possession  of  the  chattels  "with 
all  the  reasonable  diligence  that 
the  circumstances  surrounding  tliem 
would  permit,  following  tlie  buyer  at 
once  and  without  sufiFering  their  vigi- 
lence  to  abate.  Failure  to  thus  pur- 
sue their  right,  while  others  bought 
fheir  chattels  as  the  property  of  the 
corporation  which  they  had  clothed 
witli  apparent  title,  constituted  a 
waiver  of  the  concurrent  condition 
that  they  should  have  the  mortgage 
and  of  any  right  they  had  to  retake 
the  property  in  the  hands  of  an  inno- 
cent third  person.  It  was  their  .duty 
at  the  trial,  situated  as  they  were,  not 
only  to  -show  that  the  condition  en- 
tered into  the  contract,  but  also  that 
they  pursued  their  riglit  to  retake 
the  property  with  all  possible  vigi- 
lance.") Sea  also  Goldsmith  v. 
Bryant,  2G  "Wis.  34;  'Ewing  r.  Syl- 
vester, Tex.  Civ.  App.  ,  '94 
S.  "W.  405;  Victor  Safe  Co.  v.  Texas 
State  Trust  Co.,  Tex.  Civ.  App. 
,  99  S.  W.  1049. 
™.Scudder  v.  Bradbury,  IDE  Mass. 
422. 

36 


"  See  §  22.  The  provisions  of  the 
section,  however,  do  not  apply  to 
ScotlanxJ,  §  23   (3). 

°^B1.   Comm.   449. 

■"  Case  of  Market  Overt,  5  Co.  83b; 
Hill  V.  Smith,  4  Taunt.  520;  Lyons 
V.  T)e  Pass,  11  A.  &  E.  326;  Lee  v. 
Bayes,  18  C.  B.  599;  Benjamin  v. 
Andrews,  5  C.  B.  (N.  S.)  299;  Crane 
V.  London  Dock  Co.,  5  B.  &  S.  313; 
Marner  v.  Banks,  17  L.  T.  (N.  S.) 
147;  Hargreave  v.  Spink,  [1802]  1 
Q.  B.  25.  See  further  an  article  by 
J.  G.  Pease,  Esq.,  in  8  Col.  L.  Rev. 
37'5.  As  to  the  doctrine  in  Ireland, 
see  Ganly  v.  Ledwidge,  Ir.  R.  10 
C.  L.  33;  Delanev  f.  Wallis,  L.  E. 
14  Ir.  31;  and  in  Victoria,  Ward 
V.  Stephens,  12  Vict.  L.  R.  378.  The 
.Bale  of  Goods  Act  has  been  adopted 
in  all  the  Australian  colonies  except 
New  South  Wales.  In  Queensland, 
however,  section  22  of  the  act  is 
omitted,  and  in  New  Zealand  that 
section  is  qualified.  The  act  has  also 
been  adopted  in  Canada  by  the  North- 
west territories,  by  Manitoba,  and 
Ijy  British  Columbia,  but  with  the 
omission  of  section  22. 


562  Teansfee  of  Peopeety  and  Title. 

that  the  law  of  market  overt  lias  no  application  in  the  United 
States.^* 

§  348.  Sale  by  one  having  voidable  title  —  Provisions  of  the  Sales 
Act.— 

Sec.  24.  SALE  BY  ONE  HAVING  A  VOIDABLE 
TITLE. —  Where  the  seller  of  goods  has  a  voidable  title  thereto, 
but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith,  for  value,  and  without  notice  of  the  seller's  defect  of  title. 

This  is  copied  without  change  from  section  23  of  the  English 
act  and  states  a  well-recoguized  principle  of  law,  so  far  as  titles 
voidable  on  equitable  grounds  are  concerned,  ^o  title,  not  even  a 
voidable  one,  can  pass  (except  by  virtue  of  the  principles  of  estop- 
pel discussed  under  the  previous  sections  of  the  act,  and  except  in 
case  of  negotiable  paper)  unless  there  is  an  intent  on  the  part  of  the 
seller  to  transfer  the  property.  But  for  a  variety  of  reasons,  when 
such  an  intent  exists  the  seller  may  be  permitted  by  law  to  regain 
the  title  with  which  he  has  parted.  Under  what  circumstances  the 
seller  has  this  right  is  considered  i:i.  other  places.^''  In  most 
cases  the  right  to  aroid  the  transfer  of  title  is  essentially 
equitable.  If  the  property  concerned  were  land,  a  bill  in  equity 
for  a  reconveyance  would  be  the  appropriate  remedy.  It  is 
natural  that  the  same  doctrine  which  equity  applies  in  regard 
to  purchasers  for  value  without  notice  should  be  applied  by  courts 
of  law  in  analogous  circumstances.  In  a  few  classes  of  cases, 
however,  the  law  as  distinguished  from  equity  gives  a  special 
right  of  avoiding  a  transfer  of  title ;  a  right  which  has  been  held 
to  exist  not  simply  against  the  first ,  taker  of  title,  but  against 
any   subsequent  transferee  irrespective   of   iona  fides  for  value. 

"^Ventresg   v.   Smith,    10  Pet.   161;  ton,     5     S.     &    R.     130;     Hosaok    v. 

Browning  v.  Magill,  2  H.  &  J.  308;  Weaver,   1  Yeates,  478. 
Dame  f.  Baldwin,  8  Mass.  518;  Towne  ""See  supra,   §   73,  infra,   §   623  et 

V.    Collins,    14   Mass.    500;    Bryant  v.  seq.;  also  supra,  in  regard  to  infants, 

Wliitcher,     62     N.     H.     158;     Wheel-  §    10  et  seq.;  lunatics,    §    28   et  seq.; 

Wright   V.    Depeyster,    1    Johns.    471,  drunkards,   §  40;   contracts  in  which 

3  Am.  Dec.  345 ;   Hoffman  v.  Carow,  a  right  to  avoid  the  title  is  expressly 

22  Wend.  285;    Easton   t'.   Worthing-  reserved,  §  273. 
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This  has  been,  the  privilege  of  the  infant^®  and  in  jurisdictions 
where  the  contract  of  a  lunatic  is  regarded  as  analogous  to  that 
of  an  infant,  the  same  principle  has  been  applied.^^  In  regard  to 
such  cases  this  section  of  the  Sales  Act  works  a  change  in  the  law. 
It  is  desirable  that  at  some  time  the  title  to  goods  bought  from  an 
infant  or  lunatic  should  be  perfected,  and  the  advantage  to  trade 
and  the  stability,  of  titles  justifies  the  diminution  in  the  privilege 
of  infants  and  lunatics. 

"  See  supra,  §  10  et  seq.  "  See  supra,  §  28  et  seq. 


CHAPTER  XI. 

DilLIVJCRY  TO  THE  BuYEE  ATTD  RETENTIOlSr  OF  POSSESSION  BY  THE 

Seller. 

Section  349.  Purchase   of  .goods   by   second  buyer  —  Provisions   of  the   Sales 
Act. 

350.  Necessity  of  delivery  by  the  seller. 

351.  fraudulent  retention  of  possession  —  Provisions  of  the  Sales  Act. 

352.  Retention  of  possession  —  English  law. 

353.  Retention  of  possession  — American  law, 

354.  Alabama. 

355.  Alaska. 

356.  Arizona. 

357.  Arkansas. 

358.  California. 

359.  Colorado. 

360.  Connecticut. 

361.  Delaware. 

362.  District  of  Columbia. 

363.  Florida. 

364.  Georgia. 

365.  Idaho. 

366.  Illinois. 
307.  Indiana. 
368.  Iowa. 
309.  Kansas. 

370.  Kentucky. 

371.  Louisiana. 

372.  Maine. 

373.  Maryland. 

374.  Massachusetts. 

375.  Michigan. 
370.  Jlinnesota. 

377.  Mississippi. 

378.  Missouri. 

379.  Montana. 

380.  Nebraska. 

381.  Nevada. 

382.  New  Hampshire. 

383.  New  Jersey. 

384.  Now  Mexico. 

385.  New  York. 

386.  North  Carolina. 

387.  North  Dakota. 

388.  Ohio. 

[584] 
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Section  389.  Oklahoma. 

390.  Oregon. 

391.  Pennsylvania. 

392.  Rhode  Island. 

393.  South  Carolina. 

394.  South  Dakota. 

395.  Tennessee. 

396.  Texas. 

397.  United  States. 

398.  Utah. 

399.  Vermont. 

400.  Virginia. 

401.  ^yashington. 

402.  West  Virginia. 

403.  Wisconsin. 

404.  Wyoming. 

§  349.  Purchase  of  goods  by  second  buyer  —  Provisions  of  the 
Sales  Act. — 

See.  25.  SALE  BY  SELLEK  IN  POSSESSION  OF 
GOODS  ALREADY  SOLD.— Where  a  person  having-  sold 
goods  continues  in  possession  of  the  goods,  or  of  negotiable  docu- 
ments of  title  to  the  goods,  the  delivery  or  transfer  by  that  person, 
or  by  an  agent  acting  for  him,  of _  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  and  paying  value  for  the  same  in  good  faith  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorized  by  the 
owner  of  the  goods  to  make  the  same. 

This   section   is   copied   from    Sale   'of   Groods   Act^    wlith    some 
changes:^      The    English,  section   was    originally    passed   in   the 

'  Section  25   ( 1 ) .  in    the    English    statute.      A    "  mer- 

"  The     word    "  negotiable "     is     in-  cantile "    agent    is    a    term    used    in 

serted   before   "  documents    of   title,"  England  by  the  Factors'  Act  of  1889, 

in    order   to    carry    out    the    general  and  subsequently;   but  the  term  has 

plan  of  the  Sales  Act  to  make  docu-  no  definite  meaning  in  American  law, 

ments    of    title    effectual    representa-  and  there  seemed  no  reason  for  using 

tives   of  the   goods   only  when  nego-  a  narrower  term  than  "  agent."     The 

tiable  in  form.     The  adjective  "  mer-  words,  "  and  paying  value  for,"  have 

cantile "  precedes  the  word  "  agent "  been  inserted  in  the  Sales  Act.     So 
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Factors'  Act  of  1889,^  and  was  copied  in  the  Sale  of  Goods  Act. 
The  section  has  been  construed  but  once  in  England.* 

§  350.  Necessity  of  delivery  by  the  seller, —  In  very  early  times 
delivery  seems  to  have  been  necessary  to  transfer  property  even 
as  between  buyer  and  seller,'  but  this  ceased  to  be  true  centuries 
ago,  and  both  in  England  and  in  this  country  it  has  long  been 
clear  that,  as  between  the  parties,  no  delivery  is  necessary.  In 
England,  apart  from  the  statutory  provision  referred  to  in  the 
preceding  section,  the  same  rule  has  been  adopted  even  where  the 
rights  of  third  persons  are  concerned,  that  is,  a  buyer  who  has 
not  obtained  delivery  has  been  preferred  to  a  subsequent  buyer  of 
the  same  goods,  from  the  same  seller,  who  has  obtained  delivery.® 
But  in  this  country,  although  the  decisions  are  not  uniform,  and 
although  the  doctrine  has  been  much  confused  with  the  allied 
doctrine  of  retention  of  possession  in  fraud  of  creditors,  it  has 
been  generally  held  that  delivery  is  necessary  to  perfect  a  buyer's 
rights  either  against  ^^^Ijpurchasers  or  the  seller's  attaching 
creditors.  In  view  of  the  many  differences  on  matters  of  detail 
in  the  law  on  this  subject  of  the  several  States,  and  in  view  of 
the  consolidation  or  confusion  of  the  doctrine  in  regard  to  delivery 
with  that  of  fraudulent  retention  of  possession,  it  has  been  thought 
best  to  treat  separately  the  law  of  each  State  in  regard  to  these 
matters.'^ 

far  as  the  words  of  the  English  stat-  notice  of  the  plaintiflf'g  claim.    North, 
ute    are    concerned,    it    -would    seem  J.,    held   that   the    plaintiff   was    en- 
that  in  England  a  donee  of  the  goods  titled  to  recover  on  the  ground  that 
from  a  seller  in  possession  would  be  the   goods   had  been   continuously  in 
preferred  to  the  buyer  —  a  result  that  the  pledgee's  possession,  and  had  not 
can  hardly  have  been  intended.  been  delivered  to   him  by  the  seller. 
'  52  &  53  Vict.,  c.  45,  §  8.  The  decision  seems  a  narrow  one,  and 
'In  Nicholson  v.  Harper,   [1895]   2  to   show   a   disposition   to    limit   the 
Ch.  415,  the  seller  had  a  quantity  of  effect  of  the  statute  as  closely  as  pos- 
wine    stored    with    a    warehouseman.  sible.     In   this   country   where,   even 
No  documents  of  title  seem  to  have  aside  from   statute,   delivery  is  gen- 
been    issued    by    the    warehouseman.  erally  held  requisite  in  order  to  per- 
He  sold  the  wine  to  the  plaintiff',  but  feet  a,  buyer's  right  as  regards  third 
no  delivery  was  made  and  no  notice  persons,   a  more   liberal   construction 
of  the   sale  given  to  the  warehouse-  will  probably  be  adopted, 
man.     Subsequently  the  seller  signed  '  See  supra,  §  260. 
a  memorandum   of   charge  by   which           "  Meycrstein  v.  Barber,  L.  R.  2  C.  P. 
he   purported   to   pledge   the  wine  to  38,  51. 
the  warehouseman,  in  order  to  secure           '  See  infra,  §  354  et  seq. 
advances  made  by  the  latter  without 
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§  351.  Fraudulent  retention  of  possession  —  Provisions  of  the 
Sales  Act. — 

Sec.  26.  CREDITORS'  RIGHTS  AGAINST  SOLD 
GOODS  IN  SEIiliER'StOSSESSION.—  Where  a  person 
having  sold  goods  continues  in  possession  of  the  goods,  or  of  nego- 
tiable documents  of  title  to  the  goods,  and  such  retention  of  posses- 
sion is  fraudulent  in  fact  or  is  deemed  fraudulent  under  any  rule  of 
law,  a  creditor  or  creditors  of  the  seller  may  treat  the  sale  as  void. 

This  provision  is  not  found  in  the  English  statute,  nor  is  there 
anything  analogous  in  that  statiite,  although  the  principle  is  well 
recognized  in  English  law,  being  based  on  the  familiar  statute  of 
13  Eliz.,  c.  5.  In  njany  of  the  States  in  this  country  there 
are  statutory  provisions  covering  the  matter,  and  in  all  the  older 
States  the  law  is  well  settled,  and  it  would  be  hard  to  bring  about 
a  change.  For  this  reason  it  seemed  best  to  the  Commissioners 
for  Uniform  State  Laws  in  considering  this  subject  not  to  attempt 
to  make  a  uniform  rule  as  to  what  constitutes  fraud,  but  to  leave 
that  matter  to  the  law  of  each  State.  When  the  existing  local 
law  determines  what  constitutes  fraud  this  section  of  the  Sales 
Act  provides  the  consequences  which  follow. 

§  352.  Retention  of  possession  —  English  law. —  It  was  at  one 
time  decided  in  England  that  retention  of  possession  of  goods  by 
a  seller  under  a  bill  of  sale  or  document  which  made  no  provision 
for  such  retention  of  possession  was  constructively  fraudulent  as 
to  creditors,  and  that  irrespective  of  any  actual  intent  it  could 
be  avoided.*  This  decision  has  had  a  wide  influence  in  the  United 
States,  where  it  has  been  followed  in  many  jurisdictions  with  the 
omission  of  the  qualification  laid  down  by  the  English  court, 
that  if  the  retention  of  possession  is  in  accordance  with  an  ex- 
press provision  in  a  bill  of  sale,  the  doctrine  of  constructive  fraud 
is  inapplicable;  but  in  England  the  decision  was  soon  overruled.® 
And  it  is  now  well  settled  in  England  that  retention  of  possession 
by  the  seller  is,  at  most,  evidence  tending  to  show  fraud.^"     The 

«  Edwards  v.  Harben,  2  T.  R.  587.  (N.  S.)   777,  779,  laid  down  the  rule  aa 
'  See  Martindale  v.  Booth,   3  B.  &  follows :     "  With  reapect  to  the  ques- 
Ad.  498.  tion  whether  the  sale  was  hona  fide, 
"V.     C.     Kindersley,     in    Hale    v.  it  was  at  one  time  attempted  to  lay- 
Metropolitan,  etc.,  Co.,  28  L.  J.  Ch.  down    rules    that    particular    things 
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question  is  now  of  mucli  less  importance  in  England  than  formerlj 
because  of  the  Bills  of  Sales  Acts."  These  acts  require  that  bills 
of  sale,  whether  given  by  way  of  absolute  sale  or  as  security  (that 
is,  as  chattel  mortgages),  shall  be  registered  as  a  condition  of  their 
validity  against  third '  persons,  if  possession  is  not  transferred. 
The  Eugii.^h  law  seems  to  an  American  lawyer  very  defective^ 
however,  in  that  oral  transactions  are  not  affected  by  the  acts,  and 
there  is  nothing  to  prevent  a  valid  oral  sale  or  mortgage  with  re- 
tention of  possession  other  than  the  Statute  of  Erauds,  and  the 
principle  that  if  the  retention  is  in  fact  intended  as  a  fraud,  the 
transaction  may  be  attacked  on  that  ground. 

§  353.  Eetention  of  possession  —  American  law. —  Though  the 
doctrine  in  regard  to  fraudulent  retention  of  possession  was  origi- 
nally based  on  a  statute,"'"  which  had  reference  only  to  creditors,, 
the  statutes  of  many  States,  and  the  decisions  of  others,  have 
treated  retention  as  fraudulent  against  subsequent  purchasers 
from  the  seller,  as  well  as  against  creditors.  The  doctrine  of 
fraud  has  been  considered  with,  and,  to  some  extent,  consolidated 
with  the  common-law  requirement  of  delivery  referred  to  above.'" 
In  view  of  the  variety  of  rules  both  of  statute  and  of  decisions. 
and  in  view  of  the  importance  of  tlie  question,  a  separate  examina- 
tion seemed  desirable  of  the  laws  of  each  State  in  regard  to  all 
questions  of  delivery  and  retention  of  possession,  and  to  this 
examination  the  following  sections  are  devoted. 

§  354.  Alabama. —  Tlie  rule  was  established  at  an  early  date  in 
Alabama,  that  the  retention  of  possession  by  the  seller  was  not 

were   indelible  badges   of  fraud,  but,  "Those   now   in   force   are:     41   & 

in  truth,  every   ease   must   stand  on  42  Vict.,  o.  31;  45  &  46  Vict.,  c.  43; 

its  own  footing;  and  the  court  or  the  53  &  54  Vict.,  c.   53;   54  &  55  Vict., 

Jury   must   consider  whether,   having  c.  35. 

regard  to  all  the  circumstances,  the  '^  13  Eliz.,  o.  5. 

transaction   was   a   fair   one   and  in-  "  Section  350. 

tended  to  pass  the  property  for  a  "  Hobbs  v.  Bibb,  2  Stew.  54;  Mar- 
good  and  valuable  consideration."  tin  r.  White,  2  Stew.  162;  Ayres  v. 
See  also  Lindon  r.  Sharp,  6  M.  &  G.  Moore,  2  Stew.  336 ;  Blocker  i'.  Bur- 
8!15;  Pennell  r.  Dawson,  18  C.  B.  ness,  2  Ala.  354;  Cummings  v.  Mc- 
355;  Alton  f.  Harrison,  L.  E.  4  Ch.  Cullough,  5  Ala.  324;  Terrell  1?. 
App.  622;  JIacdona  v.  Swiney,  8  Ir.  Green,  11  Ala.  207;  Henderson  v, 
C.  L.  R.  73.  Mabry,  13  Ala.  713;  Millard's  Admrs. 
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per  se  fraiid  against  creditors,  but  merely  prima  facie  evidence  of 
fraud  which  might  be  rebutted.^*  In  a  recent  case/^  where  it 
was  shown  that  the  seller  of  a  stock  of  merchandise  had,  after 
the  sale,  been  in  charge  of  selling  the  goods  in  the  same  place  of 
business,  the  court  treated  such  exercise  of  control  as  raising  the 
same  presumption  that  would  be  raised  by  a  continuous  retention  o± 
possession.  *  *  *  The  court  said :  "  The  continued  pos- 
session indicates  a  continuance  of  interest  in  the  goods  sold  in  the 
vendor,  so  also  does  his  presence,  and.  handling  the  goods  sold,  in. 
a  place  occupied  by  those  who  exercise  the  rights  of  ownership 
over  them,  indicate  a  continuance  of  interest  in  them.  The  differ- 
ence between  such  case  and.  an  actual  retention  of  possession  is 
not  in  principle,  but  only  in  degree."  If  any  reasonable  explana- 
tion be  given  of  the  continued  exercise  of  control  or  retention  of 
possession  by  the  vendor,  the  presumption  of  fraud  is  rebutted.^^ 
It  is  sufficient  to  show  that  the  seller  retains  possession  as  the 
buyer's  agent.-^'^  A  distinction  is  taken  between  pubKc  and 
private  sales.     If  the  sale  is  pubKc,  no  presumption  of  fraud 

V.  Hall,  24  Ala.  209;  Upson,  v.  Eai-  safe,  to  change  the  possession,  some 

ford,  29  Ala.  188;  Mayer  v.  Clark,  40  reasonable  excuse,  or  satisfactory  ex:- 

Ala.   259;   Moog  ,i'.   Benedlefes   &   Co.,  planation   at  least,  should  be   shown, 

4:9  Ala.  512 ;  Crawford  v.  Kirfcsey,  55  to  re&nt  the  legale  paieauimptioji,  that 

Ala.  282,  28  Am.  Rep.   704 ;    Teagiie  the  right  of  property  is  with  the  poa- 

V.  Bass,  131  Ala.  422,  31  So.  i-.  session  of  a  personal  ehaittel." 

^Teague-i;.  Bass,  13.1  Ala.  422,  31  "Borland   v.   Walter,   7  Ala.   269; 

So.  4.  UUman   v.    Myriek,    93    Ala.    532,    8 

"Planters'    &   Merchants  Bank  v.  So.  410;   Troy  Fertilizer  Co.  v.  Nor- 

Borland,    5    Ala.     531;     Mauldin    v.  man,  107  Ala.  607,  18  So.  201.   InUU- 

Mitchell,  14  Ala.  814.     In  the  former  man  v.  Myriek    (p.   537),  McCLellan, 

case  the  court  discussed  tlie  question  J.,  said.:     "  This  burden  is  discharged, 

as  to  what  is  sufficient  to  rebut  the.  when   it   isr   sho-sviL  that   the    vendor 

presumption  of  fraud,  and  said :     "  We  holds   the  property  for   and  early  as 

answer,   let   it   be   shown,   as   in   the  tire;  agent   of  the   vendee,  either   for 

case  of  Hobbs  v.  Bibb,  that  the  prop-  the  latter's  mere  convenience,  as,  for 

erty  had  been,  purchased  for   a   fair'  instance,  to  afford  him  a  better  op- 

and,  full    consideration,    truly    paid;  portunity   to    remove   it,'  or   for   the 

that,  the  negroes   remained  with  the  purpose  of  sale  by  the  agent  on  ac- 

viemdor   on  hire,   which   -was  actually  count  of  the  principal.     A.  possessioa 

paid,   and   that   the  transaction  was  sO'  explained   affords   no  evidjeace    or 

known,  publicly.     Or,  let  it  be  sho-wn  presumption,   of   fraud,    prima   facie, 

that    it    was    impracticable,    or    ex-'  or  otherwise." 
tremely  inconvenient,  at  the  time  of 
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arises,  but  of  course  the  attacking  creditor  may  show  from  other 
circumstances  that  the  sale  was  in  fact  fraudulent.^^ 

§  355.  Alaska. —  A  statute  states  the  general  doctrine,^^  but  this 
statute  has  not  been  construed. 

§356.  Arizona. —  The  matter  has  been  regulated  by  statute.^" 
In  its  early  form  the  statute  provided  that  if  there  was  not  an 


"In  Bank  r.  McDade,  4  Port. 
252,  the  court  said:  "Without  pre- 
tending to  determine,  whether,  where 
there  is  an  absolute  sale  of  slaves, 
unaccompanied  by  possession,  the 
transaction  may  be  freed  from  the  im- 
putation of  fraud,  by  showing  that 
they  were  left  with  the  vendor,  to 
enable  him  to  gatlier  a  growing  crop, 
we  are  of  opinion  that  the  publicity 
of  the  sale  dispensed  with  the  im- 
mediate delivery  of  possession,  and 
operated  as  a  notice  to  the  world  of 
a  change  of  property.  Kidd  v.  Raw- 
linson,  2  B.  &  P.  59.  If,  however, 
the  slaves  were  suffered  to  remain 
without  a  change  of  possession,  to 
effect  some-sinister  end,  as  to  defraud 
third  persons,  by  giving  to  their  pos- 
sessor a,  false  credit,  the  publicity  of 
the  sale  would  avail  nothing.  Or,  if 
personal  property  is  suffered  to  re- 
main with  the  vendor,  for  an  unrea- 
sonable length  of  time  after  a  public 
sale,  so  as  to  warrant  the  inference 
that  the  transaction  is  merely  color- 
able, the  sale,  though  public,  will  not 
pass  a  title  to  the  vendee,  against  the 
creditors  of  the  vendor.  Here  the 
negroes  were  levied  on  within  the 
same  year,  and  but  two  months  after 
the  sale,  and  it  was  proved  that  they 
remained  with  Alexander  McDade 
[the  vendor],  to  aid  in  gathering  a 
crop;  to  the  cultivation  of  which  they 
had  contributed.  Under  these  circum- 
stances, the  court  might,  with  pro- 
priety, have  instructed  the  jury,  that 
if  the  possession  was  iona  fide,  such 
possession  did  not,  2:)er  se,  avoid  the 
sale."     See  also  Simerson  v.  Branch 


Bank,  12  Ala.  205;  Creagh  v.  Savage, 
14  Ala.  454 ;  ^Montgomery  !>.  Kirksey, 
26  Ala.  172;  Wyatt  v.  Stewart,  34 
Ala.  716. 

"  Carter's  Annot.  Alaska  Codes, 
Ft.  IV,  §  1043.  "  Sale  or  transfer  of 
personal  property.  Every  sale  or  as- 
signment of  personal  property,  unless 
accompanied  by  the  immediate  de- 
livery and  the  actual  and  continued 
change  of  possession  of  the  thing  sold 
or  assigned,  shall  be  presumed  prima 
facie  to  be  a  fraud  against  the  cred- 
itors of  the  vendor  or  assignor,  and 
subsequent  purchasers  in  good  faith 
and  for  a  valuable  consideration,  dur- 
ing the  time  such  property  remains 
in  the  possession  of  said  vendor  or 
assignor." 

=°Rev.  St.  (inoi),  §,2700  (5.)  "Every 
sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession  or  un- 
der his  control,  and  every  assignment 
of  goods  and  chattels,  unless  the  same 
be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual 
and  continued  change  of  possession  of 
things  sold  or  assigned,  shall  be 
prima  facie  evidence  of  fraud  as 
against  the  creditors  of  the  vendor, 
or  the  creditors  of  the  person  making 
such  assignment,  or  subsequent  pur- 
chasers in  good  faith."  Section  2701 
(6).  "The  t*rm  'creditors,'  as 
used  in  the  last  section,  shall  be  con- 
strued to  include  all  persons  who 
shall  be  creditors  of  the  vendor  or 
assignor  at  any  time  while  such  goods 
and  chattels  shall  remain  in  his  pos- 
session or  under  his  control." 
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immediate  delivery  followed  by  continued  change  of  possession, 
the  presumption  of  fraud  was  conclusive.^^  Since  1887,  however, 
there  have  been  some  slight  changes  in  the  statute,  and  the  law 
las  allowed  the  presumption  of  fraud  to  be  rebutted.^ 

§  357.  Arkansas. —  Eetention  of  possession  by  the  seller  is 
treated  in  Arkansas  as  raising  a  presumption  of  fraud  which  may 
be  rebutted.^^  The  general  rule  that  possession  attends  title  is 
held  to  explain  cases  where  persons  living  in  the  same  family 
negotiate  a  sale  and  no  visible  change  of  possession  follows.  In 
■such  a  case  there  is  no  presumption  of  fraud,  although  the  vendor 
flt  times  exercises  control  over  the  chattels.^*  When  the  chattels 
cannot  be  immediately  delivered,  if  the  buyer  is  guilty  of  no 
laches  and  takes  possession  within  a  reasonable  time,  no  pre- 
sumption of  fraud  arises.^^     To  rebut  the  presumption  of  fraud 


"'Gant  r.  Broadway,  2  Ariz.  315, 
15  Pae.  862. 

»=Leibe3  v.  Steffy,  4  Ariz.  11,  32 
Pac.  261. 

='  Cocke  V.  Chapman,  7  Ark.  197,  44 
Am.  Dec.  536  (here  a  fugitive  slave, 
sold  by  his  owner,  was  attached  by 
the  owner's  creditors  before  either  he 
•or  the  vendee  got  possession.  The 
buyer's  title  was  upheld)  ;  Field  v. 
Simco,  7  Ark.  269  (this  case  has 
been  considered  as  settling  the  law 
of  the  State,  although  there  was 
strictly  no  retention  of  possession 
since  the  vendor's  bailee  attorned) . 
The  case  of  Stone  v.  Waggoner,  8 
Ark.  204,  where  the  sale  was  public, 
was  dealt  with  as  if  the  sale  had 
been  private,  the  court  suggesting  no 
distinction.  In  Little  Rock  &  F.  S. 
Railway  Co.  v.  Page,  35  Ark.  304, 
316,  the  court  exjtlained  the.  rule  as 
follows :  "  It  is  a  different  question 
whether  such  leaving  in  possession 
would  be  a  fraud  upon  subsequent 
purchasers  or  incumbrancers,  whereby 
Page  might  have  lost  the  benefit  of 
his  trade.  ■•  *  *  [The  jury]  were 
properly  advised  that  this  is  only  a 
badge   of   fraud,   but  not   conclusive 


evidence;  that  they  should  consider 
all  the  circumstances  of  the  case,  and 
that  the  true  test  was  whether  the 
purchase  was  made  in  good  faith,  or 
as  a,  pretense.  *  *  *  It  would  be 
in  the  highest  degree  embarrassing  if 
failure  to  remove  property  at  once 
should  be  held  conclusive  evidence  of 
fraud  or  secret  trust."  George  v. 
Norris,  23  Ark.  121;  Shaul  v.  Har- 
rington, 54  Ark.  305,  15  S.  W.  835; 
Valley  Distilling  Co.  v.  Atkins,  50 
Ark.  289,  7  S.  W.  137;  Smith  v. 
Jones,  63  Ark.  232,  37  S.  W.  1052. 

"Humphries  v.  McGraw,  9  Ark. 
91 ;  Rector  v.  Danley,  14  Ark.  304. 

"  In  delivering  the  opinion  of  the 
court  in  Trieber  v.  Andrews,  31  Ark. 
163,  168,  English,  C.  J.,  said:  "  Here 
the  staves  in  question  were  not  in  the 
actual  possession  of  Knight  when  he 
sold  them  to  appellee,  but  were,  it 
seems,  along  the  line  of  the  Arkansas 
Central  railroad,  and  only  construc- 
tively in  his  possession.  The  bill  of 
sale  was  executed  about  the  13th  of 
May,  and  before  the  8th  of  June, 
when  the  staves  were  attached,  then 
had  been  conveyed  to  Helena,  and  put 
into   a  barge   belonging  to   appellee. 
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after  it  has  arisen,  proof  of  the  hona  fides  of  tlie  sale  must  be 
perfectly  clear. ^^  If  it  be  shown  that  the  seller  holds  as  bailee 
for  the  buyer,  the  presumption  of  fraud  is  rebutted.^'' 

§  3.'>S.  California. —  The  law  was  settled  at  an  early  date  in 
California  by  a  statute,  to  which  several  additions  have  been  made 
in  recent  ycars."^    The  tendency  in  early  decisions  was  toward  an 


There  were  no  such  laches  on  the 
part  of  appellee  in  taking  possession 
of  these  staves,  under  the  circum- 
stances, as  to  indicate  fraud." 

'°In  Valley  Distilling  Co.  v.  At- 
kins, 50  Ark.  289,  291,  292,  7  S.  W. 
137,  it  was  said:  "The  courts  are 
at  variance  with  each  other  and 
sometimes  with  themselves,  as  to  how 
far  a  vendee  must  go  in  such  a  case 
in  his  explanation  of  the  transaction 
and  possession,  to  exonerate  himself. 
But  that  the  burden  of  proof  is 
shifted  to  him  to  show,  at  least  the 
})ona  fides  of  the  sale,  is  well  settled; 
and  to  establish  'bona  fides,  a  sufficient 
consideration  for  the  purchase  must 
be  sho«-n.  ♦  *  *  The  surrender  by 
the  vendee  of  a  note  or  an  account 
which  the  instrument  recites  is  due 
from  the  vendor  to  him  is  not  suffi- 
cient. It  must  be  proved  that  the 
supposed  debt  is  an  honest  one.  It 
must  not  be  left  to  inference." 

"Smith  v.  Jones,  63  Ark.  232,  37 
S.  W.  1052.  In  Shaul  v.  Harrington, 
.54  Ark.  305,  310,  15  S.  W.  835,  the 
court  explained  the  rule  as  follows: 
"  Constructive  delivery  being  enough 
to  satisfy  the  law,  it  is  an  easy 
transition  to  constitute  the  vendor  a 
bailee  for  the  vendee,  ajid  so  work 
out  a,  delivery.  And  it  is  held  that 
such  a  delivery  is  sufficient  against 
creditors.  Whenever  there  is  a  com- 
pleted contract  of  sale  and  an  agree- 
ment by  the  vendor  to  hold  as  bailee 
for  the  vendee  in  lieu  jof  an  actual 
delivery,  the  sale  is  complete  against 
creditors,     if     it     is     not     otherwise 


fraudulent."  In  referring  to  the 
broad  language  used  in  Davis  i. 
Meyer  &  Co.,  47  Ark.  210,  214,  1 
S.  W.  95,  which  would  make  a 
visible  and  substantial  change  of  pos- 
session essential  to  the  protection  of 
a  vendee  against  attaching  creditors 
as  well  as  against  subsequent  pur- 
chasers, the  court  said:  "But  to 
hold  that  actual  and  visible  posses- 
sion by  the  vendee  is  essential  to  his 
title  in  every  case  where  the  articles 
sold  are  capable  of  manual  delivery, 
would  be  in  efTect  to  make  the  con- 
tinuance of  possession  by  tlie  vendor 
fraud  per  se,  and  so  allow  no  excul- 
patory explanation  by  the  vendee.'' 
This  seems  to  misinterpret  the  earlier 
decision,  for  what  the  court's  lan- 
guage there  requires  is  merely  de- 
livery and  not  a  continued  change  of 
possession. 

"' Civil  Code,  §  3440.  Certain 
transfers  presumed  fraudulent.  Every 
transfer  of  personal  property,  other 
than  a  thing  in  action,  or  a  ship  or 
cargo  at  sea  or  in  a  foreign  port,  and 
every  lien  thereon,  other  than  a  mort- 
gage, when  allowed  by  law,  and  a 
contract  of  bottomry  and  respond- 
entia, is  conclusively  presumed,  if 
made  by  a  person  having  at  the  time 
the  possession  or  control  of  the  prop- 
erty, and  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an 
actual  and  continued  change  of  pos- 
session of  the  things  transferred,  to 
be  fraudulent,  and  therefore  V'.id, 
against  those  who  are  his  creditors 
while  he  remains  in  possession,  and 
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extremely  strict  con&traictian  to  the  statute.  It  was  said  that  if 
at  any  later  time  the  seller  was  given  possession  his  creditors 
might  attach  the  property.^^  This  unreasonable  view  was  soon 
overthrown  by  a  decision^"  in  which  the  court  said :  "  The  deliv- 
ery must  be  made  of  the  property ;  the  vendee  must  take  the  actual 
possession;  that  possession  must  be  open  and  unequivocal,  carry- 
ing with  it  the  usual  marks  and  indications  of  ownership  by  the 


the  successors  in  interest  of  such 
creditors,  and  against  any  person  on 
-whom  his  estate  devolves  in  trust  for 
the  benefit  of  others  than  himself, 
and  against  purchasers  or  incum- 
hraneers  in  good  faith  subsequent  to 
the  transfer :  provided,  however,  that 
the  provisions  of  this  section  shall 
not  apply  to  the  transfers  of  vfines 
in  the  wineries  or  wine  cellars  of  the 
makers  or  owners  thereof,  or  other 
persons  having  possession,  care,  and 
control  of  the  same,  and  the  pipes, 
casks,  and  tanks  in  which  the  said 
wines  are  contained,  which  transfers 
shall  be  made  in  writing,  and  cer- 
tified and  verified  in  the  same  form 
as  provided  for  chattel  mortgages  and 
which  shall  be  recorded  in  the  book 
of  miscellaneous  records  in  the  office 
of  the  county  recorder  of  the  county 
in  which  the  same  are  situated;  pro- 
vided, also,  that  the  'sale,  transfer, 
or  assignment  of  a  stock  in  trade 
(or  of  such  a  quantity  of  a  stock 
in  trade,  as  to  be  substantially  a. 
whole)  in  bulk,  or  in  any  manner 
otherwise  than  in  the  ordinary  course 
of  trade  and  in  the  regular  and  usual 
practice  and  method  of  business  of 
the  vendor,  transferrer,  or  assignor, 
will  be  conclusively  presumed  to  be 
fraudulent  and  void  as  against  the 
existing  creditors  of  the  vendor, 
transferrer,  or  assignor,  or  the  in- 
tended vendee,  transferee,  or  as- 
signee shall  record  in  the  office  of 
the  county  recorder  in  the  county  or 
counties  in  which  the  said  stock  in 
'trade    is    situated,   a   notice    of  said 


intended  sale,  transfer,  or  assignment, 
stating  the  name  and  address  of  the 
intended  vendee,  transferrer,  or  as- 
signor, and  the  name  and  address  of 
the  intended  vendee,  transferee,  or  as- 
signee, and  a  general  statement  of 
the  character  of  the  property  or  mer- 
chandise intended  to  be  sold,  as- 
signed, or  transferred,  and  the  date 
when,  and  the  place  where,  the  pur- 
chase price,  if  any  there  be,  is  to  be 
paid;  provided,  nevertheless,  that  if 
sxich  intended  -sale  is  to  be  at  public 
auction  the  notice  above  required  to 
be  recorded  shall  state  that  fact,  the 
time,  terms,  and  place  of  said  sale, 
the  names  and  addresses  of  the  vendor 
and  auctioneer,  and  a  general  state- 
ment of  the  character  of  the  property 
or  merchandise  intended  to  be  sold; 
but  such  sale  shall  in  no  event  occur 
within  five  days  of  the  date  of 
recordation  of  said  notice ;  provided 
further,  that  the  provisions  of  this 
section  shall  not  apply  or  extend  to 
any  sale,  transfer  or  assignment  made 
under  the  direction  or  order  of  a 
court  of  competent  jurisdiction,  or 
by  any  executor,  administration, 
guardian,  receiver,  or  other  officer  or 
person  acting  in  the  regular  and 
proper  dischaTge  of  official  duty,  or  in 
the  discharge  of  any  trust  imposed 
upon  him  by  law,  nor  to  any  transfer 
or  assignment  made  for  the  benefit 
of  creditors  generally,  'nor  to  any  sale, 
transfer  or  assignment  of  any  prop- 
erty exempt  from  execiitiom. 

"  Bacon  v.  Scannell,  9  Cal.  271. 

="  Stevens  v.  Irwin,  IS  Cal.  503. 
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vendee.  It  must  be  such  as  to  give  evidence  to  the  world  of 
the  claims  of  the  new  owner.  He  must,  in  other  words,  be  in  the 
usual  relation  to  the  property  which  owners  of  goods  occupy  to 
their  property.  This  possession  must  be  continuous  —  not  taken 
to  be  surrendered  back  again  —  not  formal,  but  substantial.  But 
it  need  not  necessarily  continue  indefinitely,  when  it  is  bona  fide 
and  openly  taken,  and  is  kept  for  such  a  length  of  time  as  to  give 
general  advertisement  to  the  status  of  the  property  and  the  claim 
to  it  by  the  vendee."  Although  until  recently  it  was  doubtful 
from  the  cases  just  what  would  constitute  an  "  actual  change  of 
possession,"  the  doctrine  seems  finally  to  have  been  established 
that  a  change  is  sufficient  which  will  give  notice  to  the  world  of 
_the  claims  of  the  new  owner.  Accordingly  the  law  is  incorrectly 
stated  in  many  cases  in  which  the  general  language  used  neces- 
sarily implies  that  more  than  a  constructive  change  in  the  posses- 
sion is  required  where  both  seller  and  buyer  have  some  control  over 
the  property.  In  a  recent  case  where  both  parties  were  in  control 
of  a  stock  of  merchandise,  it  was  held  that  a  change  of  several 
signs  on  the  shop  windows  gave  sufficient  notice  to  the  world  of 
the  change  of  title,  although  one  sign  remained,  unchanged.^^     So 

"  Hunt   i'.   Hammel,   142  Cal.    456,  older,    and,    as    I   think,    the   better, 

76     Pac.      378.        In     a      dissenting  doctrine.     This   condition   of   fluctua- 

opinion  Beatty,  C.  J.,  said:    "I  know  tion  continued  until  the   decision   in 

that    there    has    been    a    remarkable  (Jeorge   v.   Pierce,    123    Cal.    172,    55 

fluctuation   of   opinion   in   this   court  Pac.  775,  in  which  the  judgment  and 

—  as    differently   constituted   at    dif-  order  of  the  Superior  Court  upholj- 

ferent   times  —  as  to  what   is  neces-  ing   a,  transfer   as    against  creditors 

sary    to    constitute    a    delivery    and  was   reversed   on   the  evidence  by   a. 

change    of    possession   on   a    sale    of  strict  application  of  the  old  rule  of 

personalty.     Down   to    and   including  Engles  r.  Marshall,  Stevens  v.  Irwin, 

the   decision   in    Engles   v.   Marshall,  and    other    like    cases.      Since    then 

19    Cal.    320,    the    court    held    very  until    now   that  old    and   strict   doc- 

strictly    against    the    vendee    in    all  trine  has  been  uniformly  enforced  in 

cases  where  he  omitted  to  do  every-  all   cases  coming  to   this  court,   and 

thing    possible    to   make    the    change  in  at  least  three  other  appeals    (Mc- 

of  ownership  manifest  to  the  world.  Kee,  etc.,  Co.  v.  Martin,  126  Cal.  557, 

From    that    time    forward,    however,  58   Pac.    1044;    Lilienthal   v.   Ballou, 

the  rule  was  gradually  relaxed  in  a  125  Cal.  183,  57  Pac.  897,  and  O'Kane 

long  series  of  decisions  which  reduced  v.    Whelan,    124    Cal.    200,    56    Pac. 

the  law  on  this  point  almost  to  the  880)    the   finding   of   the   trial   court 

condition    of    a    dead    letter,    though  in  favor  of  the  vendee  has  been  set 

there  were  occasional  revivals  of  the  aside  on  a  review  of  the  evidence,  the 
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although  the  seller  becomes  agent  for  the  buyer  in  managing 
the  property  sold  and  the  position  of  the  property  remains  un- 
changed, that  is  merely  some  evidence  tending  to  show  that  there 
was  no  change  of  possession. ^^  But  if  that  evidence  is  unex- 
plained, it  is  suificient  to  brand  the  sale  as  fraudulent  against 


principle  of  all  the  decisions  being, 
that  there  must  be  an  open  and  vis- 
ible change  of  the  status  of  the  prop- 
erty sufficient  to  make  manifest  to 
the  world  the  change  of  ownership. 
I  think  it  most  unfortunate  that 
there  should  be  any  relaxation  of 
this  wholesome  doctrine.  It  is  al- 
ways in  |the  power  of  a  vendee  to 
comply  with  its  requirements;  and 
to  dispense  with  its  requirements  is 
simply  opening  the  door  to  innumer- 
able unnecessary  controversies  and  to 
possible  frauds  *  *  *."  In  Mc- 
Kee  V.  Martin,  126  Cal.  557,  559,  58 
Pae.  1044,  the  court  said:  'Prior  to 
the  sale  there  was  a  sign  on  the 
building,  where  the  property  was 
located  and  the  business  carried  on, 
in  the  following  language :  '  John 
McKee,  Stair  Builder.'  After  the 
transfer  John  McKee  removed  his 
name  from  the  sign,  leaving  it  simply 
'  Stair  Builder.'  It  would  seem  from 
this  evidence  that  there  was  no  de- 
livery of  the  property  to  the  vendee, 
and  that  the  possession  of  the  per- 
sonal property  here  in  controversy, 
leaving  out  of  consideration  the  busi- 
ness of  the  concern,  remained  after 
the  sale  in  the  same  persons  that  it 
had  previously  rested  in.  A  person 
familiar  with  the  business  and  the 
use  of  the  premises  and  personal 
property  thereon,  prior  to  the  sale, 
on  visiting  it  subsequently  could 
have  seen  nothing  evidencing  a  change 
of  ownership  or  a  change  of  posses- 
sion; even  the  change  in  the  sign, 
unexplained,  would  have  been  mean- 
ingless to  him.'  In  the  case  of 
George  v.  Pierce,  123  Cal.  172,  55  Pac. 


775,  where  the  transfer  was  in  the 
form  of  a  pledge,  in  reviewing  the 
authorities,  the  court  approved 
Stevens  v.  Irwin,  15  Cal.  503,  70  Am. 
Dec.  500,  and  cited  as  continuously 
upholding  the  doctrine  of  that  case 
Engles  V.  Marshall,  19  Cal.  320,  329; 
Gaboon  v.  Marshall,  25  Cal.  197,  201; 
Godchaux  v.  Mulford,  26  Cal.  316, 
323,  85  Am.  Dec.  178;  Woods  v. 
Bugbey,  29  Cal.  466,  472;  Hesthal  v. 
Myles,  53  Cal.  623,  625,  626;  Bell  v. 
McClellan,  67  Cal.  283,  7  Pac.  699; 
Kelly  V.  Murphy,  70  Cal.  563,  12  Pac. 
467;  Bunting  v.  Saltz,  84  Cal.  168, 
172,  24  Pac.  167;  Etchepare  v. 
Aguirre,  91  Cal.  288,  295,  27  Pac. 
668,  25  Am.  St.  Rep.  180;  Murphy  v. 
Mulgrew,  102  Cal.  547,  36  Pac.  857, 
41  Am.  St.  Pep.  200;  Byxbee  v. 
Dewey  (Cal.  1897),  47  Pac.  52; 
Levy  V.  Scott,  115  Cal.  39,  46  Pac. 
892;  Rothschild  v.  Swope,  116  Cal. 
670,  48  Pac.  911.  Upon  examination 
of  the  aforesaid  authorities  it  will 
be  found  that  the  law  of  Stevens  v. 
Irwin,  supra,  stands  impregnable  and 
unassailable.  In  some  exceptional 
cases  presenting  hard  law  the  court, 
in  its  construction  and  interpretation 
of  the  facts,  may  have  leaned  a  little 
too  far  toward  the  administration  of 
substantial  justice.  But  beyond  this 
it  has  never  gone,  and  the  law  of  this 
question  stands  to-day  exactly  as  it 
did  thirty-eight  years  ago." 

'=  Adams  i.  Weaver,  117  Cal.  42, 
48  Pac.  972.  Here  there  was  no 
overt  act  affecting  the  property,  indi- 
cating a  change  of  possession,  but 
public  notice  was  given  of  the  change 
of  ownership. 
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creditors.^*  Wheie  a  sale  is  made  for  ,good  consideration  and 
with  no  intent  to  defraud,  it  lias  been  held  that  a  creditor  is 
estopped  from  relying  on  the  statute  in  case  he  assented  to  the 
sale  and  recognized  its  validity,  and  the  buyer  was  indiaced  to 
spend  money  on  the  faith  of  his  statements.^*  The  statute  does 
not  apply  to  a  sale  by  a  sheriff  under  an  execution,  at  least  where 
the  purchaser  is  not  in  any  way  a  party  to  the  proceedings.'^ 
Growing  crops  also,  since  not  susceptible  of  delivery,  are  held  not 
to  be  in  the  possession  or  under  the  control  of  the  seller  within 


'^O'Kane  !'.  Whelan,  124  Cal.  200, 
56  Pac.  880,  71  Am.  St.  Hep.  42; 
Murphy  V.  Mulgrew,  102  Cal.  547,  36 
Pac.  857,  41  Am.  St.  Rep.  200.  In 
-each  of  these  cases  the  sale  was  made 
by  a  husband  to  his  wife.  Sec- 
tions 165  and  166  of  the  Civil  Code 
allow  the  filing  of  an  inventory  of 
the  separate  personal  property  of  the 
wife  and  provide  that  this  -shall  con- 
istitute  notice  and  prima  ■fckcie  evi- 
<ience  of  the  wife's  title.  But  in 
Murphy  v.  Mulgrew  the  court  held 
that  this  statute  could  not  be  con- 
strued as  nullifying  the  provisions 
of  section  3440  as  to  fraudulent  con- 
veyances and  doing  away  with  tno 
■.necessity  for  immediate  delivery  and 
actual  and  continued  change  of  pos- 
ses-,ion.  In  Brown  v.  O'Neal,  95  Cal. 
202,  30  Pac.  538,  29  Am.  St.  Hep. 
Ill,  the  owner  of  an  undivided  in- 
terest in  a  stallion,  who  had  actual 
possession,  sold  his  interest  but  re- 
tained possession  as  his  vendee's 
agent.  The  court,  in  dealing  with 
tho  question  of  cotenancy,  said :  ''  The 
law  on  this  subject  is  stated  in  Pree- 
man  on  Cotenancy,  §  107,  as  fol- 
lows :  '  If  A.  and  B.  together  own  per- 
sonal property  of  which  x\.  is  in 
actual  possession,  and  B.  sell  his 
moiety  to  C,  the  possession  of  A.  im- 
mediately becomes  the  possession  of 
C.  also.  Therefore,  being  at  once,  by 
presumption  amd  construction  of  law, 
put  in  possession  as  tenant  in  com- 


mon with  A.,  it  is  not  necessary  that 
C.  should  take  actual  possession  with 
A.  to  make  his  purchase  gBod  under 
the  Statutp  of  Frauds,  as  against 
the  creditors  of  B.  If  A.,  the  coten- 
ant  in  possession,  had  sold  his  in- 
terest, then  the  sale  should  have  been 
followed  by  an  actual  change  of  pas- 
.session,  because  there  was  no  co- 
tenant  whose  actual  possession  could 
ha/ve  operated  for  the  benefit  of  A.'s 
vendee.' " 

=*Escoll«  V.  Franks,  67  Cal.  137, 
7  Pac.  425;  Sullivan  v.  Johnson,  127 
Cal.  230,  59  Pac.  583. 

'^  In  the  case  of  Matteucci  v. 
Whelan,  123  Cal.  312,  316,  55  Pac. 
990,  69  Am.  St.  Rep.  60,  the  court, 
quoting  from  another  case,  gav«  the 
reason  for  the  rule  as  follows :  "  Re- 
tention of  pos^e^sion  by  the  former, 
owner  of  a  chattel  sold  at  sheriff's 
sale  is  not  an  index  of  fraud,  because 
th-e  sale  is  not  the  act  of  the  person 
retaining,  but  of  the  law;  and  he- 
cause  a  judicial  sal«,  being  conducted 
by  the  sworn  ofEeer  of  the  court, 
shall  be  deemed  fair  till  it  is  proved 
dtlier^iise.  It  may,  lilce  a  judgment, 
be  shown  to  be  collusive  and  fraudu- 
lent in  fact,  but  the  presumption  of 
the  law  is  favorable  to  it  in  the  iirst 
instance.  A  chattel  thus  purchased, 
then,  may  safely  be  left  in  the  pos- 
session of  the  former  owner  on  any 
contract  of  bailment  that  the  law 
allows  in  anv  otber  case." 
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the  meaning  of  the  statute.''®  When  a  third  person  has  actual 
possession  of  the  property  at  the  time  of  the  sale  the  case  is  never- 
theless within  the  terms  of  the  statute  if  such  third  person  is 
merely  a  servant  of  the  seller/^  who  must  in  such  a 
ease  be  deemed  to  have  such  "  control  "  of  the  property  as  the 
statute  contemplates. 

§  359.  ColoradQ. —  In  Colorado  the  law  has  ahvaj^  been  em- 
bodied in  staitutes.^^  In  construing  the  present  statute,  which 
makes  retention  of  possession  concluisive  evidence  of  fraud,  the 
court  has  laid  down  the  following  rules:''''     "  (1)  When  the  sub- 


'°  Rosenberg  v.  Ross  (Cal.  App.), 
93  Pac.  284. 

='Hurlbm-(l  r.  BogarduB',  10  Cal. 
518.  The  servant  in  actual  poasea- 
«ion  was  in  this  case  discharged 
from  the  vendor's  service  and  em- 
ployed by  the  vendee. 

^'^  Mills'  Annot.  St.,  Vol.  1,  §  2027. 
"  Every  sale  made  by  a  vendor  of 
goods  and  chattels  in  his  possession 
or  under  hia  control,  and  every  as- 
signment of  goods  and  chattels,  un- 
less the  same  be  accompanied  by  an 
immediate  delivery  and  be  fDllowed 
by  au.  actual  and  continued  change 
of  possession  of  tlie  things  sold  or 
assigned,  shall  be  presumed  to  be 
fr.andulent  and  void,  as  against  the 
creditors  of  the  vendor  or  the  cred- 
itors of  the  person  making  such  as- 
signment, or  subsequent  purchasers 
in  good  faith,  and  this  presumption 
shall  be  conclusive."  §  2028.  "The 
term  '  creditors,'  as  used  in  the 
last  section,  shall  be  construed  to 
include  all  persons  who  shall  be 
creditors  of  the  vendor  or  assignor, 
at  any  time  whilst  such  goads^  and 
chattels  shall  remain  in  his  posses- 
sion or  control."  In  Bassinger  v. 
Spangler,  9  Colo.  175,  187,  10  Pac. 
809,  the  court  refers  to  the  change 
made  by  tte  present  statute  in_  the 
original  act  of  1861,  as  follows: 
"  Our  statute  has  not  always  been  in 
its    present    peremptory   fbrm.      Sec- 

37 


tion  14,  however,  is  literally  identical 
with  section  14  of  the  original  act  of 
October  31,  1861  (Laws  18:61,  p;  244), 
down  to  the  closing;  words  of  the 
present  section  —  '  and  this  presump- 
tion shall  be  conclusive.'  This  clause 
in  the  original  act  was  in  the  follow- 
ing form:  'And  sliaU  be  conclusive 
evidence  of  fraud.'  But  the  legal 
effect  of  the  original  section  was  so 
qualified  by  an  adxiitional  provision 
as  to  prueticaliy  alter  the-  vemedy 
and  change  the  legal  effect  of  the  sec- 
tion. This  provision  was :  '  Unless 
it  shall  he  made  to.  appear  on  the 
part  of  the  person  claiming,  under 
said  sale  or  assignment  that  the 
same  was  made  in  good  faith  and 
without  any  intent  to  defraud  sneti 
creditors  or  purchasers.'  If  the  lat- 
ter provision  still  existed,  the  plain- 
tiff's arguments,  authorities,,  and  evi- 
dence would  be  in  point;  for  it  is 
plain  that  in  such  ease  the  validity 
of  plaintiff's  purchase  might  have 
been  determined  in  his  favor  upon 
proof  that  the  same  was  made  in 
good  faith  and  without  any  intent  to 
defraud  creditors  or  purchasens..  The 
elimination  of  this  qualifying  pro- 
vision is  a  strong,  indication  that  it 
rendered  the  original  section  ineffi- 
cient to  prevent  fraudulent  transfers 
of  personal  property." 

"■  Cook  V.  Mann,  6  Colo.  21,  22.    In 
this  case  the   vendor  of   a  stock   of 
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ject  of  tte  sale  does  not  reasonably  admit  of  an  actual  delivery, 
it  is  sufficient  if  the  vendor  assume  the  control  and  dominion  of 
the  property,  so  as  reasonably  to  indicate  to  all  concerned,  the 
change  of  ownership.  The  case  of  goods  in  a  warehouse,  brick 
in  a  kiln,  and  lumber  in  a  raft,  are  familiar  illustrations  where 
removal  is  not  impossible,  but  unusual,  and  out  of  the  regular 
course  of  trade.  In  such  cases,  if  there  is  a  full  surrender  upon 
the  part  of  the  vendor,  and  a  full  assumption  upon  the  part  of 
the  vendee,  of  the  control  and  dominion  of  the  subject  of  the  sale, 
the  delivery  is  sufficient.  (2)  The  vendee  must  take  the  actual 
possession,  and  the  possession  must  be  open,  notorious  and  un- 
equivocal, such  as  to  apprise  the  community,  or  those  who  are 
accustomed  to  deal  with  the  party,  that  the  goods  have  changed 
hands,  and  that  the  title  has  passed  out  of  the  seller  and  into  the 
purchaser.  This  must  be  determined  by  the  vendee  using  the 
usual  marks  or  indicia  of  ownership  and  occupying  that  relation 
to  the  things  sold  which  owners  of  property  generally  sustain  to 
their  own  property.  (3)  The  possession  must  be  exclusive  of  the 
vendor.  A  concurrent  or  joint  possession  is  not  admissible." 
These  rules  have  been  applied  in  numerous  decisions.*"  The  fact 
that  the  attaching  creditors  had  actual  knowledge  of  the  sale  and 
practically  conceded  that  it  was  made  in  good  faith  does  not 
deprive  them  of  their  right  to  treat  it  as  void.*^  In  the  cases 
so  holding  it  does  not  appear  that  the  creditors  knew  of  the  sale 
when  they  gave  credit,  but  only  when  they  levied  on  the  goods. 
When  the  possession  at  the  time  of  the  sale  is  not  in  the  seller, 

merchandise  was   retained   in   charge  between    two    mortgagees,    the    first 

as  clerk,  but  sufficient  public  notice  was  held  to  have  lost  his  priority  of 

of  the  change  of  ownership  was  given  right  since  he  made  no  effort  to  take 

and  the  sale  was  held  valid  against  possession  until  after  possession  had 

creditors.  been  taken  by  the  holder  of  the  later 

"•  Sweeney  v.  Coe,  12  Colo.  485,  21  mortgage.     In  Israel  v.  Day,  41  Colo. 

Pac.    705 ;    Baur    i\    Beall,    14    Colo.  52,  92  Pac.  698,  the  court  held  there 

383,   23  Pac.   345 ;    Butler  r.  Howell,  was  no  delivery  of  cattle  left  on  the 

15  Colo.  249,   25   Pac.   313;   Allen  v.  seller's     ranch,     though     the     buyer 

Steiger,   17    Colo.   552,   31    Pac.   226;  visited  the  ranch  daily  and  gave  direc- 

Crymble  v.  Mulvaney,   21   Colo.   203,  tions  as  to  the  care  of  the  cattle. 

40  Pac.  499 ;  Stanley  v.  Citizens'  Coal  "  Bassinger    v.    Spangler,    9    Colo. 

Co.,  24  Colo.  103,  49  Pac.  35.     In  the  175,  10  Pac.  809;  Helgert  v.  Stewart, 

case  last  cited,  where  the  issue  was  20  Colo.  App.  202. 
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but  in  a  bailee  who  agrees  to  become  bailee  for  the  buyer,  it  is 
held  that  the  statute  does  not  apply  and  that  no  actual  change  of 

4.9 

possession  is  necessary. 

§  360.  Connecticut. —  The  various  views  expressed  in  the  early 
Connecticut  cases  can  hardly  be  reconciled.  Whether  or  not  the 
presumption  of  fraud  arising  from  retention  of  possession  by  the 
seller  had  been  rebutted,  was  treated  in  several  cases  as  a  ques- 
tion for  the  jury  only.  The  law  was  finally  settled,  however,  that 
the  legal  effect  of  the  facts  urged  in  explanation  of  such  retention 
of  possession  should  be  determined  by  the  court,  and  that  to  show 
that  such  retention  was  provided  for  by  the  terms  of  the  sale 
and  intended  in  good  faith  would  not  rebut  the  presumption  of 
fraud.*^     When  the  seller,  after  the  sale,  holds  as  agent  for  the 


• "  Hendrie  &  Boltlioflf  Co.  v.  Collins, 
29  Colo.  102,  67  Pac.  164;  Jones  i;. 
Mackenzie,  19  Colo.  App.  121. 

*^  In  Osborne  v.  Tuller,  14  Conn. 
529,  539-541,  the  court,  in  reviewing 
the  early  cases,  said :  "  In  the  case 
of  Woodbridge  v.  Perkins,  3  Day, 
364,  the  court  say,  that  '  it  is  a  rule 
of  law,  that  -where  there  is  a  sale  of 
personal  property,  the  possession  of 
such  property  must  be  changed  from 
the  vendor  to  the  vendee,  or  it  will 
be  liable  to  the  creditors  of  the 
vendor.'  "  And  referring  to  Burrows 
r.  Stoddard,  3  Conn.  431,  the  court 
continued:  'The  doubt  and  confu- 
sion on  this  subject  have  arisen  from 
the  language  of  the  courts,  when 
speaking  of  the  manner  in  which  this 
legal  presumption  can  be  repelled. 
And  this  doubt  arises  from  what  the 
court  said  in  the  case  of  Burrows  v. 
Stoddard,  as  it  does  from  the  same 
language  used  by  other  courts  in 
other  cases.  '  It  seems  to  me,'  says 
the  judge,  '  that  whether  a  conveyance 
or  attachment  is  fraudulent  or  not, 
is,  necessarily,  a  question  of  fact,  to 
be  submitted  to  the  jury.'  And  this 
position  is  unquestionably  true,  if 
understood  as  explained  by  the  same 


court  in  Toby  v.  Reed,  9  Conn.  216, 
the  jury  acting  under  the  direction 
of  the  coiu't."  After  referring  to 
Patten  v.  Smith,  4  Conn.  450,  10  Am. 
Dec.  166,  and  Sturtevant  v.  Ballard, 
9  Johns.  337,  the  court  continued: 
"  Then  came  the  case  of  Swift  i;. 
Thompson,  9  Conn.  63,  by  which 
it  was  supposed  the  law  of  Connecti- 
cut on  this  subject  was  settled,  and 
discussion  put  at  rest.  The  court, 
there  say :  '  This  has  been  the  law 
of  Connecticut,  for  the  last  forty 
years,  if  not  from  the  beginning.  It 
is  not  according  to  the  course  of  the 
court  to  call  this  a  fraud  per  se,  and 
to  direct  the  jury  to  find  the  sale 
void,  but  the  question  is  submitted 
to  the  jury  with  instructions,'  etc. 
The  same  explanation  is  given  in 
Toby  1-.  Reed,  9  Conn.  216.  The 
rule  established  in  these  cases  was 
followed,  by  the  judge  at  the  circuit 
in  the  case  of  Mills  v.  Camp,  14 
Conn.  219,  36  Am.  Dec.  488.  He 
submitted  the  question  of  fact  to  the 
jury,  and  instructed  them  as  to  what 
the  law  demanded,  as  a  sufficient  ex- 
cuse for  not  removing  the  property 
attached.  *  *  *  In  the  case  of  Carter 
V.  Watkins,  14  Conn.  240,  decided  by 
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buyer,  there  must  be  circumstances  indicating  to  the  world  that 
there  has  been  a  change  of  title,  or  there  is  no  sufficient  change 
of  possession.**     After  delivery  has  been  finally  secured  by  the 


this  court  only  one  week  after  the 
decision  of  Milla  v.  Camp,  it  cannot 
be  supposed  the  court  intended  to  im- 
pugn any  of  the  doctrines  of  the 
former  case ;  indeed,  we  know  they 
did  not.  The  only  question  presented 
or  discussed  in  the  case  was  whether 
the  reasons  urged  in  explanation  and 
excuse  of  the  neglect  of  accompanying 
possession  were  legally  sufficient  to 
repel  the  legal  presumption  of  fraud. 
And  the  court  held  expressly  that 
although  an  adequate  price  was  paid, 
and  although  the  property  was  left, 
Ijy  the  vendor,  for  the  purpose  of  be- 
ing manufactured,  these  circum- 
stances did  not  furnish  such  an  ex- 
planation as  the  law  would  pronounce 
satisfactory ;  thereby  clearly  recogniz- 
ing the  principle  of  former  cases, 
that  although  the  facts  urged  in  ex- 
planation are  to  be  submitted  to, 
and  ascertained  by  the  jury,  their 
legal  effect  is  to  be  determined  by 
the  court." 

"  In  Talcott  v.  Wilcox,  9  Conn.  134, 
the  court  refused  to  find  as  a  matter 
of  law  that  there  was  no  change  of 
possession,  although  the  vendor  re- 
tained control  of  the  property  as 
agent  for  the  vendee  on  the  latter's 
farm.  This  case  was  commented  on 
in  Kirtland  v.  Pnow,  20  Conn.  23, 
29,  30,  as  follows:  "It  is  claimed, 
however,  that  the  facts  in  this  case 
are  so  nearly  identical  with  the  facta 
fn  the  case  of  Talcott  v.  Wilcox  et  al., 
9  Conn.  134,  that  it  is  impossible  to 
hold  this  conveyance  fraudulent,  with- 
out expressly  overruling  that  de- 
cision. That  the  two  cases  are,  in 
many  respects,  very  similar  is  not 
to  be  denied ;  still,  we  think  they 
may  be  distinguished,  and  we  are  not 


disposed  to  extend,  at  all,  the  doctrine 
of  that  case,  so  far  as  it  is  supposed 
to  form  an  exception  to  the  general 
rule  requiring  a  change  of  possession 
of  personal  property,  in  order  to 
render  a  sale  valid  as  against  the 
creditors  of  the  vendor.  *  *  *  In  the 
former  case,  there  was  conflicting  evi- 
dence, on  the  point  of  a  change  of 
possession.  The  plaintiff's  witness 
testified  that  the  control  of  the  farm, 
after  the  sale,  was  given  up  to  the 
vendee;  and,  although  the  original 
owner  remained  there,  yet,  that  the 
vendee  had  upon  the  farm  another 
man,  hired  and  paid  by  her  to  take 
care  of  it,  and  of  the  property  upon 
it;  and  that  he  did  so,  and  the  orig- 
inal owner  took  nothing  from  it,  but 
by  permission.  In  the  case  under 
consideration,  no  such  fact  existed, 
or  was  claimed;  and  this  fact,  of 
itself,  if  true,  would  justify  the  ver- 
dict in  that  case."  In  Crouch  v.  Car- 
rier, 10  Conn.  505,  41  Am.  Dec.  156, 
the  vendor's  agent  who  made  the  sale 
attorned  to  the  vendee,  but,  according 
to  the  terms  of  the  agreement,  the 
property  was  allowed  to  remain  on 
the  vendor's  farm  for  the  agenfs 
convenience.  The  court  held  the  sale 
to  be  fraudulent.  In  Potter  v.  PajTie, 
21  Conn.  361,  the  conveyance  of  a 
stock  of  merchandise  was  in  the  form 
of  a  mortgage  and  the  only  thing  in- 
dicating a  change  of  possession  was  a 
change  of  the  sign  in  front  of  the 
shop.  The  court  held  that  this  was 
insuificient.  In  Potter  v.  Mather,  24 
Conn.  551,  the  jury  was  allowed  to 
find  a  change  of  possession  of  a 
wagon,  although  it  remained  after 
the  sale  in  a  yard  occupied  by  the 
buyer  and  the  seller  in  common.    In 
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buyer,  the  seller's  creditors  cannot  attack  tlie  sale,  althougb 
the  seller  remained  in  possession  for  some  time  before  the 
delivery.*'  As  a  matter  of  policy  certain  explanations  of  the 
seller's  retention  of  possession  are  held  to  be  sufficient.  The 
sale  is  held  not  to  be  fraudulent  if  the  buyer  exercised  du-e  dili- 
gence, but  did  not  have  sufficient  time  in  vs^hich  to  take  posses- 
sion.*®   But  "  reasonable  time  "  must  be  construed  not  "with  refer- 


tlie  case  of  Colt  v.  Ives,  31  Conn.  25, 
81  Am.  Dec.  161,  the  court  adopted 
the  rules  applied  to  chattels  in  the 
case  of  a  transfer  of  shares  of  stock. 
The  secretary  of  the  corporation  had 
refused  on  the  application  of  the 
selier  to  allow  a  transfer  on  the  books 
of  tlie  company,  and  the  seller 
had  thereupon  made  a  written  as- 
signment by  a  separate  instrument 
and  deposited  it  with  the  secretary. 
The  court  held  the  eifort  by  the  seller 
to  do  everything  possible  exempted 
this  retention  of  possession  from  the 
condemnation  of  the  law.  In  Elmer 
V.  Welch,  47  Conn.  56,  58,  the  buyer 
at  the  time  he  purchased  personalty 
secured  a  transfer  of  the  realty 
where  it  was  situated,  and  went  into 
possession,  retaining  the  seller  as  his 
agent  on  the  premises.  The  court 
held  the  recorded  transfer  of  the  real 
estate,  with  immediate  and  exclusive 
possession  and  occupation  thereof  by 
the  purchaser,  gave  such  public  notice 
to  all  the  world  of  a  change  of  owner- 
ship as  to  satisfy  the  requirements 
of  the  law.  In  Gilligan  v.  Lord,  51 
Conn.  562,  the  recording  of  the  deed 
was  held  to  have  the  same  effect. 
In  Dann  v.  Luke,  74  Conn.  146,  the 
contents  of  a  livery  stable  was  sold. 
The  seller's  name  remained  on  the 
sign  and  he  was  employed  as  the 
buyer's  agent,  but  the  transfer  of 
title  was  publicly  advertised  and  the 
bill  of  sale  was  recorded,  all  to  the 
knowledge  of  the  buyer's  creditor 
who  later  attached.     The  court  held 


that  there  had  been. a  sufficient  change 
of  possession.  In  Spencer  v.  Brough- 
ton,  77  Conn.  38,  however,  it  was 
held  that  although  the  sale  of  a  stock 
of  merchandise  was  recorded  as  re- 
quired by  section  4868  of  the  General 
Statutes,  that  did  not  dispense  with 
the  necessity  of  delivery  to  make  the 
sale  valid  against  the  seller's  cred- 
itors. See  also  Bird  v.  Andrews,  40 
Conn.  542;  Hatstat  v.  Blakeslee,  41 
Conn.  301;  Hull  j;.  Sigsworth,  48 
Conn.  258,  40  Am.  Eep.  107;  Shaw 
V.  Smith,  48  Conn.  306,  40  Am.  Eep. 
170;  Hallock  v.  Alvord,  61  Conn.  194, 
23  Atl.  13J. 

"  Calkins    v.    Lockwoad,    16    Coim. 

276,  41  Am.  Dec.  143  (see  also  the 
same  case  on  second  appeal,  17  Conn. 
154,  42  Am.  Dec.  729)  ;  Hall  v. 
Gaylor,  37  Conn.  550.  In  Gilbert  v. 
Decker,  53  Conn.  401,  4  Atl.  685,  five 
years  elapsed  before  the  buyer  took 
possession.  At  p.  400,  Loomis,  J., 
said  •  "  The  inquiry  is  not  whether 
the  creditor  was  in  fact  misled,  or 
when  and  under  what  circumstances 
his  debt  was  contracted,  or  whether 
the  debt  is  old  or  new,  but  simply 
whether  he  attached  the  property 
while  possession  was  retained  by  the 
vendor.  A  tardy  creditor  cannot  ob- 
ject to  a  tardy  change  of  possession, 
for  until  possession  taken  he  might 
have  secured  his  debt,  but  afterward 
it  is  too  late." 

'°  In  Ingi-aham  v.  Wheeler,  6  Conn. 

277,  before   the   assignees   in   insolv- 
ency  could   take   possession,  a    later 
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ence  to  the  mere  convenience  of  the  party,  but  only  with  reference 
to  the  time  fairly  required  to  perform  the  act  of  taking  posses- 
sion.*''^ Where  a  stranger  buys  at  an  execution  sale  and  all  legal 
requirements  are  complied  with,  there  is  no  presumption  of  fraud. 
If  the  execution  creditor  becomes  the  purchaser,  however,  a  pre- 
sumption arises  which  may  be  rebutted  by  showing  the  iona  fides 
of  the  sale.*^  The  rule  of  constructive  fraud  does  not  apply  if  the 
property  sold  is  by  law  exempt  from  attachment.*^  It  is  also  a 
sufficient  explanation  to  show  that  the  transfer  was  an  assignment 
for  creditors  and  conformed  to  the  statute  governing  such  assign- 
ments, which  requires  record  of  the  assignment  in  the  Probate 
Court,  and  the  filing  of  an  inventory.^''  Although  possession  may 
have  been  temporarily  changed,  that  will  not  excuse  a  redelivery 
to  the  seller  when  the  later  possession  is  identical  with  that 
exercised  by  him  before  the  sale.*^    If  after  delivery  the  posses- 


ions fide  purchaser  seized  the  prop- 
ertj'.  The  Kourt  said:  "The  case 
of  Wain's  assignment  in  Lanfear  v. 
Sumner,  17  Mass.  110,  9  Am.  Dec. 
119,  seems  opposed  to  these  principles. 
That  was  a  case  of  the  assignment 
of  property  then  at  sea ;  and  it  was 
holden,  that  an  attaching  creditor 
should  hold,  in  preference  to  the  as- 
signee, although  no  negligence  was 
imputed  to  him  in  taking  possession 
of  it,  after  its  arrival  in  port.  But 
in  this  State,  I  helieve,  that  doctrine, 
to  that  extent,  has  never  obtained. 
To  cases  of  this  class  we  have  ap- 
plied the  well-known  principles  ap- 
plicable to  ships  at  sea,  and  other 
property  afloat.  An  indorsement  and 
delivery  of  the  bill  of  sale,  and  other 
documents  evidential  of  right  and 
ownership,  in  the  one  case,  and  of 
the  bill  of  lading,  in  the  other,  has 
been  deemed  sufficient,  provided  the 
purchaser  or  assignee  takes  possession 
of  the  property  within  a  reasonable 
time  after  its  arrival,  or  as  soon  as 
reasonably  practicable.  The  assignees 
in  this  case,  as  bona  fide  purchasers, 
were   entitled   to   a   reasonable   time 


to  take  possession."  In  Meade  r. 
Smith,  16  Conn.  346,  the  buyer  was 
at  a  distant  point  at  the  time  of 
the  sale  and  before  he  could  take 
possession  of  the  property  the  sel- 
ler's creditors  had  attached  it,  but 
the  vendee's  title  was  upheld. 

"  Seymour  v.  O'Keefe,  44  Conn. 
128,   131. 

"Huebler  v.  Smith,  62  Conn.  186, 
192,  25  Atl.  658,  36  Am.  St.  Eep. 
337. 

"  Patten  , .  Smith,  4  Conn.  450,  10 
Am.  Dec.  166. 

'"  Osborne  r.  Tuller,  14  Conn.  529. 
In  the  case  of  Peck  v.  Whiting,  21 
Conn.  206,  the  assignment  did  not 
conform  to  the  statute  and  was  oc- 
cordingly  held  to  be  fraudulent. 

"In  Webster  v.  Peck,  31  Conn.  495, 
the  buyer  of  a  horse,  after  having 
been  in  possession  a  week,  hired  it 
to  the  seller  who  used  it  as  before 
the  sale.  The  point  was  not  neces- 
sarily involved  in  the  decision,  but 
the  court  dealt  with  it  as  follows: 
"  But  we  cannot  readily  conceive  of 
any  ordinary  emergency  in  the  busi- 
ness of  a  vendee  that  should  justify 
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sion  of  the  property  is  secured  by  the  seller  wrongfully,  and  with- 
out the  buyer's  consent,  the  rights  of  the  latter  are  not  preju- 
diced although  creditors  attach  before  he  regains  possession.^^ 

§  361.  Delaware. —  An  early  statute  states  the  general  doc- 
trine. ^^  Any  retention  of  possession  of  the  seller  is  held  to  raise 
a  presumption  of  fraud,  but  such  presumption  will  be  rebutted  if 
it  be  shown  that  the  sale  was  bona  fide  and  that  more  than  a  rea- 
sonable time  for  delivery  had  not  elapsed.^*  Whether  or  not  the 
requirement  of  the  statute  that  delivery  be  made  "  as  soon  as  con- 
veniently may  be  "  has  been  complied  with  is,  of  course,  usually 


the  restoration  of  the  possession  of 
property  to  a  vendor  by  hiring,  within 
about  a  weel-c  of  the  sale,  to  be  pub- 
licly used  by  him  as  before  the  sale; 
■or  how  a  sale  so  characterized  could 
be  sustained  against  an  attaching 
creditor  consistently  with  an  inflex- 
ible adherence  to  the  law  as  hereto- 
fore settled  in  this  court.''  In  Norton 
v.  Doolittle,  32  Conn.  405,  the  buyer 
had  possession  only  two  days.  In 
AVhite  V.  O'Brien,  61  Conn.  34,  23 
Atl.  751,  the  purchaser  of  machinery 
kept  possession  four  or  five  months 
after  the  sale  before  redelivering  to 
the  seller  for  the  purpose  of  having 
it  painted  and  oiled.  The  seller's 
•creditors  attached  while  it  was  in 
his  possession.  The  court  held  that 
the  seller's  possession  could  not  be 
said,  as  a  matter  of  law,  to  invali- 
date the  sale. 

==Hall  V.  Gaylor,  37  Conn.  560. 

^  Code,  c.  63,  §  4.  "  No  sale, 
whether  with  or  without  bill  of  sale, 
or  of  any  goods  or  chattels,  within 
this  State,  shall  be  good  in  law  (ex- 
cept as  against  the  vendor),  or  shall 
■change,  or  alter,  the  property  in 
such  goods  or  chattels,  unless  a  valu- 
able consideration  for  the  same  shall 
Tse  paid,  and  unless  the  goods  and 
chattels  sold  shall  be  actually  de- 
livered into  the  possession  of  the 
Tendee,  as  soon  as  conveniently  may 


be  after  the  making  of  such  sale. 
And  if  such  goods  and  chattels,  so 
sold,  shall  afterward  come  into  and 
continue  in  the  possession  of  the 
vendor,  the  same  shall  be  liable  to 
the  demands  of  all  his  creditors." 

"In  Cleaver  v.  Ogle,  1  Houst.  453, 
the  court  said:  "If  delivery  is 
shown  to  have  been  impracticable, 
the  sale  will  not  be  held  fraudulent 
if  it  was  made  in  good  faith.''  In 
Hagany  i'.  Herbert,  3  Houst.  628, 
631,  Gilpin,  C.  J.,  charged  the  jury, 
"  That  the  retaining  of  the  possession 
of  goods  by  the  seller  after  the  execu- 
tion and  delivery  of  a  bill  of  sale 
for  them  is  prima  facie  fraudulent 
in  contemplation  of  law,  and  of  our 
statute  against  clandestine  bills  of 
sale,  and  raises,  prima  facie,  a  pre- 
sumption that  the  sale  and  transfer 
of  them,  are  but  a  mere  pretense  or 
pretext  to  cover  the  goods  and  pre- 
vent his  creditors  from  reaching 
them.  It  is,  however,  but  a  pre- 
sumption, and  may  be  explained  or 
rebutted.  *  ♦  *  There  doubtless 
may  be  a  good  and  lawful  sale  and 
delivery  of  household  goods  by  one 
person  to  another,  though  living  in 
the  same  house  at  the  time  and 
afterward  together,  and  if  sold  by 
one  who  contemplates  giving  up 
housekeeping  in  a  few  weeks,  and 
bought  by  the  other  in  contemplation 
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a  question  for  the  jur)^^^  "Where  actual  delivery  is  impossible  or 
impracticable,  the  buyer  should  be  given  the  most  complete  con- 
trol over  the  goods  possible  —  as  by  delivery  to  him  of  the  key 
to  the  warehouse  where  the  goods  are  stored,  or  by  the  assignment 
to  him  of  the  bill  of  lading  if  the  goods  have  been  shipped.^®  In 
one  ease  it  was  held  that  for  the  seller  after  delivery  to  be  jDut 
into  possession  as  the  buyer's  agent,  although  the  change  was  not 
publicly  known,  would  not  make  the  sale  void  within  the  meaning 
of  the  last  sentence  of  the  statute. ^^  In  the  most  recent  case  in- 
terpreting the  statute,  however,  this  distinction  is  not  suggested.^* 
Shares  of  stock  seem  to  fall   within  the  meaning  of  the  words 


of  going  to  housekeeping  in  another 
house  in  a  few  weeks,  it  would  not 
be  unreasonable  for  the  latter  to  re- 
tain them  there  until  he  could  con- 
veniently remove  them  to  the  house 
he  was  about  to  move  into  with  his 
family.  But  in  such  a  case,  the  jury 
should  be  satisfied  from  the  evidence 
that  the  transaction  was  a  fair  and 
honest  one,  and  that  tnere  was  an 
actual  sale  and  delivery  of  the  prop- 
erty in  good  faith  and  for  a  valii- 
able  consideration  by  the  one  to  the 
other,  and  that  it  was  not  concocted 
between  them  and  pretended  only, 
for  the  purpose  of  defrauding  or  de- 
feating the  creditors  of  the  vendor 
and  preventing  them  from  seizing  the 
same  in  execution  and  satisfaction  of 
the  debts  due  from  him  to  them.'' 

'°  In  Brown  r.  Dickerson,  2  ^larv. 
119,  121,  the  court  said:  "Delivery 
of  possession  of  goods  aiud  chattels 
may  be  either  actual  or  constructive ; 
but  both  contemplate  the  absolute 
giving  up  of  the  control  and  custody 
thereof  on  the  part  of  the  vendor  and 
the  assumption  of  the  same  by  the 
vendee." 

"Groff  V.  Cooper,  6  Houst.  30,  44; 
Miller  v.  Lacey,  7  Houst.  8,  10. 

»'  Groff  1'.  Cooper,  6  Houst.  36,  45. 
Comegys,  C.  J.,  said:  "The  evidence 
relied  upon  by  the  defendant  to  show 


that  the  goods  after  their  delivery 
to  the  plaintiff  came  into  and  con- 
tinued in  the  possession  of  Hickman, 
is  that  of  the  witness  who  saw 
him  on  the  occasion  mentioned  by 
them  after  the  sale  and  delivery  to 
the  plaintiff,  in  the  store  behind 
the  counter  selling  the  goods  tO' 
customer's,  which  is  met  by  testimony 
on  the  other  side  that  Hickman  was 
at  first  so  employed  tor  the  plaintiff 
in  the  store  for  a  few  days,  until  the 
clerk  he  had  engaged  should  arrive 
and  take  charge  of  it,  and  that  after 
he  arrived  and  took  charge  of  the 
store,  it  was  by  his  rei]Uest  that 
Hickman  assisted  him  in  waiting  on 
customers  when  in  the  store  and  the 
occasion  required  it,  but  that  he  had 
no  property  or  interest  in  the  goods, 
ana  sold  them  as  the  goods  only  of 
the  plaintiff.  Such  was  substantially 
the  evidence  not  only  of  Hickman, 
but  of  Mutchler  and  'Wooders,  the 
clerk  of  the  plaintiff.  If  such  was 
the  case,  then,  certainly,  the  goods 
could  not  be  said  to  have  come  into 
the  possession  of  Hickman  a^  his 
goods  after  the  sale  or  continued  in 
his  possession  as  his  goods  after  it, 
contrary  to  the  'meaning  and  inten- 
tion of  the  statute." 

"Taylor  v.   Plunkett,   4  Pennewill, 
467. 
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"  goods  or  ckattels  "  ^s  used  in  the  statiite.^^  Xo  presumption  of 
fraud  arises  from  the  seller's  retention  of  possession  if  the  buyer 
purchases  at  a  public  execution  sale.'^'^ 

§  3G2.  District  of  CohimMa.— A  statute  enacted  in  the  colony 
of  Maryland  in  the  first  half  of  the  eighteenth  century  was  held 
to  be  in  force  before  the  present  Code  was  adopted."  It  is  not 
clear  whether  the  law  has  been  changed  by  the  Code,  for  the  ques- 
tion has  not  arisen  and  the  words  of  the  general  repealing  pro- 
vision are  not  perfectly  clear. "^  The  decisions  rendered  by  the 
Circuit  Court  during  the  first  half  of  the  last  centuiy  were  all  in 
the  form  of  instructions  to  juries,  and  it  was  not  always  clear 
what  general  rule  the  court  had  in  mind.  The  prevailing  view 
seemed  to  be  that  retention  of  possession  by  the  seller  rendered 
the  sale  absolutely  fraudulent  as  to  his  creditors,  and  decisions 
of  the  Supreme  Court  of  the  United  States  adopting  the  rule  of 
constructive  fraud  were  cited  with  approval.**^     Only  once  during 


"  Colbert  «.  Sutton,  5  Del.  Ch.  294, 
301.  In  Bowman  v.  Herring,  4 
Harr.  458,  the  court  applied  the 
proTision  of  the  statute  to  the  case 
of  a  pledge. 

«°  Perry  v.  Foster,  3  Harr.  293.  It 
does  not  appear  in  the  case  whether 
or  r.ot  the  execution  creditor  was  the 
purchaser. 

"'Maryland  Act  of  1729,  c.  8. 
"  §  5.  And  whereas  it  has  often 
happened  that  several  persons  have 
heretofore  secretly  made  over  unto 
their  creditors,  or  pretended  creditors, 
or  given  their  own  children  or  others, 
sundry  goods  and  chattels,  and  yet 
kept  the  same  in  their  own  posses- 
sion, whereby  they  have  been  believed 
to  be  the  proprietors  of  such  goods 
and  chaittels  and  thereby  procure  to 
themselves  credit  tor  considerable 
sums  of  money  and  quantities  of 
tobacco,  to  the  great  prejjudice  of 
several  inhabitants  of  this  province, 
and  others,  be  it  therefore  enacted, 
etc.  That  from  and  after  the  end 
of  this  session  of  assembly,  no  goods 
or  chattels  whereof  the  vendor,  mort- 


gagor, or  donor,  shall  remain  in  pos- 
session, shall  pass,  alter  or  change, 
or  any  property  thereof  be  trans- 
ferred to  any  purchaser,  mortgagee,  or 
donee,  unless  the  same  be  by  writing 
and  acknowledged  before  one  pro- 
vincial justice,  or  one  justice  of  the 
county  where  such  seller,  mortgagor, 
or  donox  shall  rfiside,  and  be  within 
twenty  days  recorded  in  the  records 
of  the  same  county.  §  6.  Pro- 
vided always,  That  nothing  in  this 
act  shall  extend,  or  be  construed  to 
extend,  to  make  void  any  such  sale, 
mortgage,  or  gift,  against  such  seller, 
mortgagor,  or  donor,  his  executors, 
admiraistrators,  or  assigns  only,  or 
any  claiming  under  him,  her,  or 
tuem." 

"'Code   (1902),  §§  1636,  1640. 

"^  Oilman  v.  Herbert,  2  D.  C.  58; 
Moore  v.  Ringgold,  3  D.  C.  434;  Wil- 
liamson V.  Ringgold,  4  D.  C.  39.  In 
Travers  r.  Ramsey,  3  D.  C.  354,  both 
the  buyer  and  .seller  lived  in  the 
house  where  the  goods  were  situated. 
The  court  instructed  the  jury  that  the 
presumption    must    prevail    that   the 
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this  period  was  the  old  Maryland  statute  mentioned  and  it  was 
held  in  that  case^*  that  it  merely  affirmed  the  common-law  rule 
of  constructive  fraud.  The  Supreme  Court  of  the  District  later 
rejected  the  rule  of  constructive  fraud  without  referring  to  the 
older  cases  or  to  the  statute.^  The  general  question  has  arisen 
only  once  since  the  establishment  of  the  Covirt  of  Appeals.  The 
statute  was  applied  in  that  case.  Morris,  J.,  used  the  following 
language:  "As  already  stated,  the  bill  of  sale  upon  which  the 
appellees  rely  was  neither  acknowledged  nor  recorded;  and  it 
was  undoubtedly  void  as  against  bona  fide  piirchasers  for  a  valuable 
consideration.  It  may,  also,  with  equal  confidence,  be  regarded 
as  void  against  creditors  who  may  have  dealt  with  Lewis  &  Co. 
(vendors),  if  any  there  were,  on  the  faith  of  their  ownership  of 
the  property  mentioned  in  it.  But  by  the  express  proviso  of  the 
statute  it  was  good  and  valid  against  the  appellants,  who  are 
specifically  assignees,  unless  it  can  be  shown  that  they  are,  in 
contemplation  of  law,  purchasers  for  a  valuable  consideration  or 
have  the  rights  of  creditors  who  have  dealt  with  the  assignors  on 
the  faith  of  the  presumption  that  they  were  the  real  as  well  as 
apparent  owners  of  the  property  covered  by  the  bill  of  sale,  and 
received  credit  on  that  account."  ^^^ 

§363.  Florida. —  In  Florida,  retention  of  possession  by  the 
seller  amounts  to  evidence  of  fraud,  which  in  the  absence  of  per- 
fectly satisfactory  explanation  is  held  to  make  the  sale  fraudu- 
lent against  creditors.  The  rule  was  clearly  stated  by  the  Su- 
preme Court  in  an  early  case"®  as  follows :     "  The  retention  of 

possession  of  the  goods   remained   in  tention    of    possession    by    the    seller 

the   seller   unless  the   contrary   were  was   "  prima  facie  of  fraud,  open  to 

shown,   and   if   there   was  no  change  explanation,   and  a  question  for  the 

of  possession  the  sale  was  fraudulent.  jury."     See   al»o   Danby  v.   Sharp,  9 

In   Reed   r.    Minor,    3   D.   C.   82,  the  D.  C.  435. 

court    instructed    that    although    one  ""'  Colbert  v.  Baetjer,  4  App.  D.  C. 

of    the    grantors    kept    possession   as  416,   424.     The   court   held   that  the 

the  grantee's  agent,  if  the  change  of  assignees  did  not  stand  as  purchasers 

title   was   generally  known,   such   re-  for  value,  and  since,  as  far  as  it  ap- 

tention  of  possession  would  not  make  peared,  the  creditors  whom  they  were 

the  sale  fraudulent.  assumed  to  represent  had  not  become 

"  Hamilton   v.    Franklin,    4    D.    C.  such    on    the    faith    of    the    seller's 

729.  possession,  the  buyers  were  protected. 

"In  Justh  V.  Wilson,  19  D.  C.  529,  "Gibson  r.  Love,  4  Fla.   217,  241. 

531,    Montgomery,    J.,    said   that    re-  The  court  m  adopting  the  rule  quoted 
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personal  chattels,  after  a  sale,  is  prima  facie  evidence  of  fraud, 
and  the  appropriate  evidence  to  rebut  the  presumption  is  not  the 
proof  of  the  general  good  faith  of  the  grantor,  but  an  explanation 
of  the  retention,  to  show  either  that  it  is  consistent  with  the  deed 
or  is  unavoidable,  as  in  the  case  of  a  ship  at  sea,  or  is  temporary, 
for  the  reasonable  convenience  of  the  grantee.®^ 

§  364.  Georgia. — Eetention  of  possession  is  held  not  to  be  fraud 
in  itself,  but  only  to  raise  a  presumption  of  fraud  which  may  be 
rebutted.®*     The  buyer  may  overcome  the  presumption  of  fraud 


claimed  to  follow  the  cases  of 
Edwards  v.  Harben,  2  T.  R.  587,  and 
Hamilton  v.  Russell,  1  Cranch,  309. 

"The  following  cases  are  to  the 
same  effect:  Sanders  v.  Pepoon,  4  Fla. 
465;  Holliday  v.  McKinne,  22  Fla. 
153;  Briggs  v..  Weston,  36  Fla.  629, 
18  So.  852;  Spencer  v.  Mugge,  45 
Fla.  585;  Volusia  County  Bank  v. 
Bertola,  44  Fla.  734,  738.  In  the 
last  case  cited,  the  court  said :  "  The 
rule  stated  in  Gibson  v.  Love,  4  Fla. 
217,  is  that  where  the  vendor  of  per- 
sonal property  retains  possession  after 
the  sale,  fraud  is  to  be  inferred,  un- 
less ihere  is  evidence  not  of  a  general 
character  negativing  a  fraudulent  in- 
tent, but  of  a  character  to  explain 
possession;  that  the  presumption  of 
fraud  in  a,  case  where  the  vendor  re- 
mains in  possession  is  so  strong  as  to 
outweigh  positive  testimony  of  an 
entire  absence  of  all  fraudulent  in- 
tent, or  even  to  establish  a  fraud, 
where  the  jury  are  satisfied  that  there 
was  none  actually  intended.  The 
subsequent  decisions  in  Holliday  v. 
McKinne,  22  Fla.  153,  and  Briggs  !i. 
Weston,  36  Fla.  629,  18  So.  852,  were 
not  intended  to  lay  down  any  different 
rule,  and  in  the  latter  it  is  stated 
that  where  the  vendor  of  personal 
property  continues  in  the  possession 
of  same,  the  burden  rests  upon  the 
vendee  to  show  -that  such  possession 
is  either  consistent  with  the  deed,  is 
unavoidable,    temporary,    or    for   the 


reasonable  convenience  of  the  vendee, 
and  that  in  the  absence  of  evidence 
explaining  the  possession,  a  verdict 
sustaining  the  sale  would  be  contrary 
to  the  evidence.  A  more  accurate 
way  of  expressing  the  rule  is  that  it 
devolves  upon  the  vendee  to  show 
that  the  possession  of  the  vendor  is 
either  consistent  with  the  deed,  is 
unavoidable,  or  temporary  for  the 
reasonable  convenience  of  the  vendee, 
and  in  the  absence  of  such  showing 
the  sale  will  be  regarded,  so  far  as 
third  parties  are  concerned,  as  fraud- 
ulent in  law." 

'"'  The  law  was  settled  by  the  case 
of  Peck  V.  Land,  2  Ga.  1,  12,  46  Am. 
Dec.  368.  The  judge  charged  the 
jury  as  follows :  "  The  possession  of 
the  vendor,  after  an  absolute  sale, 
of  personal  property,  is  now  only 
prima  facie  evidence  of  fraud,  and 
is  open  to  explanation."  In  affirming 
the  decision,  the  court  said:  "As  it 
respects  the  sale  of  personal  property, 
we  cheerfully  concur  in  the  opinion 
of  the  court  below.  The  science 
of  jurisprudence,  like  all  others, 
i3  progressive ;  and  notwithstand- 
ing it  was  settled,  and  repeatedly 
held  at  home  and  abroad,  that  an 
absolute  bill  of  sale  of  chattels,  un- 
accompanied with  possession,  was 
fraudulent  in  law,  and  void  as  against 
creditors,  yet  the  courts  everywhere 
are  adopting  the  less  rigid  rule,  that 
the  vendor's  retaining  possession  after 
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by  showing  to  tlie  satisfaction  of  the  jury  that  he  was  guilty  of  no 
bad  faith  in  permitting  the  seller  to  retain  possession."^  If  the 
retention  by  the  seller  is  consistent  with  the  purpose  of  the  trans- 
fer, it  is  held  not  to  be  fraudulent.^" 


an  unconditional  sale  was  not  con- 
clusive, but  only  prima  facie  evi- 
dence of  fraud  and  susceptible  of  ex- 
planation; that,  strictly  speaking, 
there  is  no  such  thing  as  fraud  in 
law,  and  that  fraud  or  no  fraud  is, 
and  ever  must  be,  a  question  of  fact 
to  be  found  by  the  jury."  The  law 
thus  established  hais  been  consistently 
applied.  Armis  c.  Barker,  4  Ga.  170; 
Carter  v.  Stanfield,  8  Ga.  49;  Beers 
I'.  Dawson,  8  Ga.  556;  Collins  v. 
Taggart,  57  Ga.  355. 

"Scott  V.  Winship,  20  Ga.  429. 
Nisbet,  J.,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Fleming 
V.  Townsend,  6  Ga.  103,  105,  50  Am. 
Dec.  318,  said:  "Pew,  if  any  courts, 
have  ventured  to  question  that  the 
retaining  of  possession  was  a  badge 
of  fraud.  The  question  has  been, 
whether  it  was  not,  per  sc,  a  fraud, 
not  s.usceptible  of  explanation,  and 
which,  of  itself,  would  annul  the  sale. 
It  has  also  been  a  question,  as  to  what 
amount  of  explanation  would  remove 
the  presumption  of  fraud  from  pos- 
session ;  and  whether  the  courts 
should  not  lay  their  hand  upon  the 
matter,  and  adjudge,  as  a  question  of 
law,  when  the  presumption  was  re- 
butted, rather  than  that  the  whole 
question  of  explanation  should  be  left 
m  the  hands  of  the  jury.  That  pos- 
session is  a  mark  of  fraud  has  not 
been  doubted  —  certainly,  not  since 
Twyne's  Case,  in  which  it  was  re- 
solved to  be  one.  This  court  has 
adopted  the  rule,  equally  applicable 
to  real  and  personal  estate,  to  sales 
for  valuable  consideration,  and  to 
voluntary  deeds,  that  possession  m 
the  vendor,  in  case  of  an  absolute 
sale,  is  prima  facte  evidence  of  fraud; 


that  it  may  be  explained;  that  the 
onus  of  explanation,  after  possession 
is  proven,  is  upon  the  grantee,  and 
that  the  ques.tion  of  fraud  or  not  ia 
submitted  to  the  jury." 

"Clayton  t:.  Brown,  17  Ga.  217, 
210,  Lumpkin,  .T.,  said:  "  Xo  such 
presumption  does  or  can  legitimately 
arise,  where  the  continued  possession 
is  reconcilable  with  the  ti-ansfer.  So, 
where  personal  property,  as  in  this 
case,  is  conveyed  by  a  husband  and 
father,  to  a  trustee,  for  the  benefit 
of  his  wife  and  children,  the  subse- 
quent possession  of  the  husband  and 
father  is  consistent  with  the  object 
of  the  deed,  and  is  no  evidence,  what- 
ever, of  fraud  in  behalf  of  a  subse- 
quent purchaser.  The  possession  of 
the  vendor  is,  in  fact  and  in  judgment 
of  law,  the  possession  of  his  family. 
And  for  myself,  I  am  strongly  in- 
clined to  think  that  such  would  be 
the  construction  which  the  law  would 
put  upon  the  transaction,  unless  the 
husband  and  father  were  living  sepa- 
rate and  apart  from  the  cestui  que 
trust."  Goodwyn  v.  Goodwyn,  20  Ga. 
600.  The  court  disposed  of  a  similar 
question  in  few  words,  saying: 
"  The  first  error  in  the  charge  of  the 
court  is,  that  the  possession  of  Bur- 
well  Goodwyn  might  be  explained  by 
his  holding  the  property  for  Napoleon, 
his  minor  son."  This  can  hardly  be 
regarded  as  stating  the  law  "of  the 
the  State,  however,  in  view  of  more 
recent  decisions.  In  Hargrove  v. 
Turner,  112  Ga.  134,  136,  37  S.  E. 
89,  81  Am.  St.  Rep.  24,  a  father 
gave  his  minor  son,  who  liv3d  with 
him,  a  horse  as  payment  for  services 
rendered  under  a  contract.  The  court 
did   not   rely   on   the    fact   that    the 
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§  365.  Idaho. —  To  satisfy  the  statute'^  the  buyer's  acts  should 
be  such  as  fairly  to  apprise  the  community  of  the  change  of  owner- 
ship. "What  will  be  sufficient  will  vary  with  different  cases,  and  is 
ordinaiily  a  questioiL  for  the  jury.^^  It  has  been  held  that 
although  the  buyer's  creditors  continue  to  give  credit  after 
knowledge  of  the  sale,  this  will,  not  prevent  them  from  treating 


attaching  creditor  knew  of  tlie  sale 
■when  he  gave  credit,  but  held  that 
bona  fide  retention  of  possession  by 
the  father  did  not  render  the  sale 
fraudulent,  since  it  was  virtually 
possession  by  the  son.  Simmons,  C. 
J.,  in  delivering  the  opinion  of  the 
court,  said :  "  In  cases  where  title  to 
personal  property  is  in  a  minor,  the 
law  places  the  possession  of  it  in  the 
parent  or  guardian,  and  the  posses- 
sion of  the  parent  is  virtually  the 
possession  of  the  minor.  Where  the 
father  and  minor  son  resided  upon  the 
same  place  and  dwelt  in  the  same 
house  and  the  father  was  in  actual 
possession  of  the  horse  which  be- 
longed to  the  son,  the  possession  of 
the  father  was  that  of  the  son  and  for 
tlie  son's-  benefit."  The  case  of  Ross 
V.  Cooley,  113  Ga.  1047,  1049,  39 
S.  E.  471,  was  a  case  of  a  gift  where 
the  donor  kept  possession  as  agent  for 
the  donee,  and  the  fact  of  the  change 
of  ownership  was  not  known  to  any 
one  else.  The  following-  instruction 
was  held  correct :  "  On  the  other 
hand,  if  you  should  find  that  tile  pos- 
session of  Martin  Cooifey,  Senior,  was 
genuine  and  Bontt  fider,  that  there  was 
no  intent  on  his  part  to  take  ad- 
vantage of  any  purchaser  or  creditor 
existing,  or-  that  might  subseqtiently 
become  a  creditor,  that  would  re- 
move the  badge-  of  fra-ud,  and  you 
would  be  justified  iir  finding  for  the 
defendant." 

"Civil  Code  (1901),  §  2467. 
"  Every  transfer  of  personal  prop- 
erty other  than  a  thing-  in  action,  and 
«very  lien  thereon,  other  than  amort- 


gage,  when  allowed  by  law,  is  con- 
clusively presumed  if  made  by  a  per- 
son having  at  the  time  the  posses- 
sion or  control  of  the  property,  and 
not  accompanied  by  an  immediate 
deliverv  and  followed  by  an  actual 
and  continued  change  of  possession 
of  the  things  transferred,  to  be  fraud- 
ulent, and  therefore  void,  against 
those  who  are  his  creditors  while  he 
remains  in  possession,  and  the  suc- 
cessors in  interest  of  such  creditors, 
and  against  any  persons  on  whom  hia 
estate  devolves  in  trust  for  the  bene- 
fit of  others  than  himself,  and 
against  purchasers  or  incumbrances 
in  good  faith  subsequent  to  the 
transfer." 

'■"In  the  case  of  Hazard  v.  Cole,  1 
Idaho,  276,  283,  Bowers,  C.  J.,  said: 
"  It  is  urged  *  *  *  that  the  goods, 
in  -\dew  of  the  provisions  of  law, 
could  only  be  permitted  to  remain  in 
the  same  place  such  reasonable  time 
as  was  necessary  to  remove  them 
*  *  *  ^^'e  are,  however,  fully  satis- 
fied that  the  real  question  to  be  de- 
termined in  the  consideration  of  this 
and  every  similar  case  is,  '  Who  has 
the  possession  and  control  of  the 
goods,  he  who  purchased  under  the 
sale,  or  he  who  was  the  owner  be- 
fore such  sale  ? '  If  it  be  found  that 
the  goods  are  under  the  supervision 
and  dominion  of  the  party  claiming 
to  have  made  the  sale,  it  (the  sale) 
is  absolutely  void  as  to  creditors, 
etc.,  though  the  goods  have  been 
moved  a  thousand  miles.  If,  on  the 
contrary,  it  is  found  that  the  good's 
are  under  the  supervision,  dominion. 
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the  sale  as  fraudulent.''^  The  statute  does  not  apply  where  the 
goods  are  in  the  possession  of  a  bailee  of  the  seller.  In  such  a 
case  attornment  by  the  bailee  seems  to  be  sufficient  without  any 
public  notice  of  the  change  of  title.''*  Where  the  seller  after 
delivery  wrongfully  and  without  the  buyer's  consent  regains  pos- 
session of  the  property,  the  buyer's  attaching  creditors  are  not  al- 
lowed to  prevail  over  the  seller.''^ 

§  366.  Illinois. —  Retention  of  possession  by  the  seller  is  held 
to  be  conclusive  proof  of  fraud,'''  but  if  such  retention  is  according 
to  the  terms  of  the  deed  of  transfer  or  bill  of  sale,  the  rule  is  not 


and  control  of  tlie  purchaser,  the  sale 
is  good,  though  no  removal  follow 
such  sale."  The  court  did  not  sug- 
gest that  the  fact  that  the  buyer  pur- 
chased at  a.  public  execution  sale 
might  render  the  statute  inapplicable. 
In  Harkness  v.  Smith,  3  Idaho,  221, 
28  Pac.  423,  it  was  held  that  the 
jury  was  not  justified  in  finding  a 
sufficient  change  of  possession  of  a 
stock  of  merchandise,  although  -the 
name  on  the  business  letter-heads  had 
been  changed  and  the  vendor  after 
the  sale  had  signed  all  letters  and 
checks  as  "  manager."  In  Simons  r. 
Daly,  9  Idaho,  87,  72  Pac.  507,  it  was 
a  close  question  of  fact  whether  the 
term  of  the  statute  had  been  satisfied. 
The  vendor  after  selling  his  stock 
of  goods  had  remained  in  the  store, 
and  it  was  in  dispute  whether  the  sale 
was  known  to  even  one  of  the  clerks, 
but  there  had  been  some  change  in 
the  shop  sign  and  in  the  stationery. 
The  court  refused  to  disturb  the  find- 
ing that  there  had  been  a  sufficient 
delivery  and  continued  change  of 
possession,  saying:  "  It  must  be  con- 
ceded, we  think,  that  these  are  purely 
questions  of  fact  to  be  determined  b_y 
the  jury  from  the  evidence  in  each 
particular  case  ♦  »  *.  jn  the  case 
under  consideration,  the  evidence 
verges  so  nearly  upon  the  border  line 
that  if  we  were  called  upon  to  decide 


the  issue  in  the  first  instance,  upon 
the  evidence  as  it  comes  before  us  in 
the  record,  we  should  hesitate  before 
either  saying  there  was  or  was  not 
a  sale,  as  contended  for  by  respond- 
ent." In  Rapple  r.  Hughes,  10 
Idaho,  338,  77  Pac.  722,  the  court 
held  that  a  purchaser  who  worked  for 
tlie  seller  and  lived  in  a  room  in  the 
latter's  house  took  and  retained  suffi- 
cient possession  when  he  removed  the 
goods  purchased  to  his  room  and  kept 
them  there.  The  statute  was  also 
applied  in  the  cases  of  Hallett  v. 
Parrish,  5  Idaho,  496,  31  Pac.  109; 
Coombs  t'.  Collins,  0  Idaho,  530,  57 
Pac.  310,  and  cases  cited  in  the  notes 
which  follow  in  this  section. 

'"Harkness  v.  Smith,  2  Idaho,  952, 
28  Pac.  423. 

'*  Murphy  r.  Braase,  3  Idaho,  544, 
32  Pac.  208;  Cornwall  v.  Mix,  3 
Idaho,  687,  34  Pac.  893. 

"  Couch  r.  Montgomery,  6  Idaho, 
669,  59  Pac.  16. 

"Dexter  i'.  Parkins,  22  111.  143; 
Bay  V.  Cook,  31  111.  33G;  Corgan  v. 
Frew,  39  111.  31,  89  Am.  Dec.  286; 
Lewis  V.  Swift,  54  111.  436;  Johnson 
r.  Holloway,  82  111.  334;  Allen  v. 
Carr,  85  111.  388;  Rozier  r.  Williams, 
92  111.  187;  Lovejoy  r.  Raymond,  127 
111.  App.  519 ;  and  cases  cited  in  the 
notes  which  follow  in  this  section. 
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applied."  It  is  not  essential  that  the  buyer  take  possession  at 
once.  He  is  protected  in  case  he  secures  possession  before  a  lien 
attaches.^*  Possession  by  the  seller  as  agent  for  the  buyer  will 
not  be  sufficient  unless  the  public  is  notiiied  of  the  traiisfer.'^" 


"Thornton  v.  Davenport,  2  111.  296, 
298,  29  Am.  Dec.  358,  was  a  case 
of  a  mortgage  where  the  retention 
waa  consistent  with  the  deed  of  trans- 
fer. In  stating  the  general  rule,  the 
court  said :  "  But  while  the  decisions 
of  the  courts  of  several  of  the  States 
have  been  vacillating  and  discordant, 
those  of  England,  as  well  as  those 
of  a  large  majority  of  the  States, 
have  been  uniform  and  consistent; 
and  the  principle  well  established  by 
those  decisions  is  that  all  convey- 
ances of  goods  and  chattels,  where 
the  possession  is  permitted  to  remain 
with  the  alienor  or  vendor,  are 
fraudulent  per  se,  and  void  as  to 
creditors  and  purchasers,  unless  the 
retaining  of  possession  be  consistent 
with  the  deed,  as  in  case  of  an  abso- 
lute unconditional  sale,  where  the 
possession  does  not  '  accompany  and 
follow  the  deed.'  Here  the  vendor's 
possession  is  not  merely  evidence  of 
fraud,  but,  by  legal  inference,  is  a 
fraud  per  se,  and  cannot  be  rebutted 
by  testimony  of  fair  intention;  be- 
cause the  possession  not  remaining 
with  the  person  shown  by  the  deed 
to  be  entitled  to  it  works  deception 
and  injury.  But  where,  from  the 
nature  and  provisions  of  the  convey- 
ance, the  possession  is  to  remain  with 
the  vendor,  and  the  transaction  is 
tona  fide,  its  so  remaining  is  con- 
sistent with  the  deed,  and  does  not 
avoid  it."  The  rule  in  Thornton  v. 
Davenport  was  incorrectly  inter- 
preted a  few  years  later  in  the  case  of 
Ehines  v.  Phelps,  8  111.  455.  In  Lowe 
V.  Matson,  140  111.  108,  114,  29  N.  E. 
1036,  there  had  been  an  assignment 
for  the  benefit  of  creditors ;  the  court 


referred  to  the  rule  of  constructive 
fraud  and  said :  "  But  the  rule  con- 
tended for  by  appellees  does  not  apply 
even  to  the  ordinary  purchase  and 
sale  of  chattel  property  when  the 
possession  of  the  vendor  is  consistent 
with  the  deed  of  sale,  or  when  the 
sale  is  of  such  a,  public  character  as 
to  give  notoriety  thereto,  and  for 
these  reasons  it  has  been  often  held 
that  it  has  no  application  to  assign- 
ments for  the  benefit  of  creditors." 
The  same  rule  was  laid  down  in  the 
recent  case  of  Bass  v.  Pease,  79  111. 
App.   308. 

™Cruikshank  v.  Cogswell,  26  111. 
366;    Frost   v.  Woodruflf,  54  111.   155. 

"Powers  V.  Green,  14  111.  386; 
Warner  v.  Carlton,  22  111.  415;  Mill- 
ing V.  Hillenbrand,  156  111.  310,  40 
N.  E.  941 ;  Rapp  v.  Rush,  96  111.  App. 
356;  Morris  v.  Coombs,  109  111.  App. 
178.  In  Rothgerber  v.  Gough,  52  111. 
436,  438,  the  court  said :  "  While  it 
is  not  a  fraud  per  se  for  the  vendor 
to  be  employed  by  the  vendee  as  a 
clerk  to  carry  on  the  business,  it  is 
a  circumstance  creating  a  strong  pre- 
sumption of  fraud,  and  especially  so 
when  he  uses  and  controls  the  prop- 
erty as  he  did  before  the  sale.  In 
such  a  case,  it  requires  clear  and 
satisfactory  proof  to  rebut  the  pre- 
sumption. The  circumstances  sur- 
rounding the  transaction  in  such  a 
case  should  clearly  indicate  honesty 
and  good  faith  to  change  the  pre- 
sumption. The  circumstances  and 
proof  in  this  case  we  think  are  not 
of  that  character."  In  Bass  v. 
Pease,  79  111.  App.  308,  the  vendor's 
manager  was  retained  by  the  vendee. 
The  same  sign  remained  on  the  store 
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AYhere  the  property  is  in  the  possession  of  a  third  person,  as  the 
buyer's  agent,  attornment  by  him  to  the  bnyer  accomplishes  a 
sufficient  change  of  possession,  and  it  does  not  appear  that  pub- 
licity of  any  sort  is  required.'^"  In  the  case  of  a  bona  fide  public 
sale,  the  fact  that  the  seller  remains  in  possession  of  the  prop- 
erty does  not  render  the  sale  fraudulent.*^  And  notice  to  the 
seller's  creditors,  at  least  if  it  is  given  before  they  become  credit- 
ors, has  been  held  to  have  the  same  effect  as  notice  to  the  public 
generally.  The  cases  are  in  confusion  on  this  latter  point,  how- 
ever.^^     Where  goods  are  represented  by  warehouse  receipts  and 


and  the  same  business  cajd  was  used, 
but  it  was  lield  that  the  sale  was 
not  fraudulent.  In  the  case  of  Best 
r.  Fuller,  185  111.  43,  51,  there  had 
been  a,  sale  of  a  stock  of  merchan- 
dise. The  court  in  reviewing  the 
facts  said :  "  Counsel  for  appellees 
relies  on  the  signs  as  indicating  a 
change  of  ownership.  It  may  be 
true  that  the  card  sign  over  the 
cash  register,  tlie  one  In  the  per- 
fumery case,  and  the  small  one  on 
the  front  door  A^-ith  the  words 
'  Henry  Beat,  Successor  to '  on  it, 
placed  over  the  former  sign  of  Adolph 
Gaul,  might  indicate  to  one  observing 
them  that  there  had  been  a  change 
in  the  business,  but  we  think  the 
effect  of  such  signs  more  than  count- 
erbalanced by  the  manner  in  which 
the  business  was  conducted."  In 
the  case  of  a  conveyance  of  person- 
alty between  husband  and  wife  living 
together,,  no  change  of  possession  is 
necessary,  since  by  statute  record 
notice  of  the  change  of  ownership 
is  substituted.  Larscn  v.  Ditto,  00 
lU.   App.   384,   392. 

»"  Christy  v.  Ashlock,  93  111.  App. 
651. 

"Hanford  !'.  Obrecht,  49  111.  146; 
Lowe  V.  Matson,  140  lU.  108,  29 
N.  E.  103G. 

'^  Sechler  Carriage  Co.  r.  Dryden, 
71  111.  App.  583,  587.     In  its  opinion 


the  court  said :  "  As  to  Kingman  &, 
Co.,  the  sale  Avas  open  and  notorious. 
Indeed,  for  all  we  know  from  this 
record,  it  may  be  that  the  indebted- 
ness to  Kingman  &  Co.,  upon  which 
they  obtained  their  executionj  was 
not  created  till  after  notice  of  this 
transfer,  or  the  execution  may  have 
been  for  a  tort  and  not  for  tlie  col- 
lection of  a  debt.  If  Kingman  &  Co. 
were  not  creditors  as  to  the  sum  for 
which  the  exeeution  was  issued  till 
after  notice  to  their  agent  that  ap- 
pellant owned  these  goods,  we  are 
unable  to  see  how  the  sale  could  have 
been  fraudulent  either  in  law  or  fact 
as  to  them.  Kingman  &  Co.  were 
not  misled  nor  in  any  way  injured 
by  the  detention  of  the  goods  in  the 
possession  of  Tornquist  for  sale  on 
commission.  \\'e  are  of  opinion  that 
under  the  circumstances  of  this  case, 
so  far  as  they  appeared  from  appel- 
lant's evidence,  actual  notice  to  the 
creditors  was  as  effectual  to  apprise 
them  of  appellant's  rights  as  a  change 
of  possession  would  haoee  been."  In 
the  case  of  O'Leary  i;.  Bradford,  39 
111.  App.  182,  the  court  treated  no- 
tice to  the  officer  holding  the  writs  of 
the  attachment  as  sufficient.  The  op- 
posite conclusion  was  reached  in  the 
cases  of  Hewitt  v.  Griswold,  43  111. 
App.  43.  47,  and  Schultz  v.  Reader, 
69  111.  App.  295.     In  the  former  case 
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the  receipts  are  transferred,  no  dealing  with  the  goods  themselves 
nor  any  public  notice  of  the  transfer  is  needed.®^  An  exception 
has  also  been  made  in  the  case  of  standing  crops.  There  nothing 
more  than  a  symbolical  delivery  is  necessary.^* 

It  is  not  perfectly  clear  from  the  cases  what  constitutes  reten- 
tion of  possession  within  the  meaning  of  the  general  rule  in  cases 
where  there  has  been  a  delivery  to  the  purchaser  at  the  time  of 


it  was  said:  "  If  there  was  no  de- 
livery, the  sale,  as  we  have  seen,  is 
presumed  by  the  rules  of  law  to  be 
fraudulent.  That  being  so,  it  is  im- 
material whether  the  judgment  cred- 
itor or  the  sheriff  had  actual  notice 
of  the  sale.  If  they  knew  of  the 
sale  they  also  knew  that  the  posses- 
sion remained  with  the  vendor  and 
that,  therefore,  the  sale  was  void. 
There  is  no  difference  in  effect  be- 
tween a  sale  made  with  actual  intent 
to  defraud  creditors,  and  one  fraud- 
ulent in  law.  Notice  of  either  is 
only  notice  of  a  fraudulent  transac- 
tion not  binding  upon  a  creditor." 
In  the  case  of  Howell  v.  Fisk  &  Co., 
52  111.  App.  310,  315,  the  court,  after 
citing  Hewett  !'.  Griswold  with  ap- 
proval, said:  "  Cases  supposed  to  de- 
clare that  notice  is  effectual  to  aid 
a  sale  not  accompanied  by  delivery, 
or  where  the  property  remains  in  the 
possession  of  the  vendor,  will,  it  is 
"believed,  upon  careful  examination  be 
found  only  to  declare  that  such  no- 
tice is  effectual  as  against  a  subse- 
quent purchaser.  If  one  purchases 
after  notice  he  is  but  a  mere  volun- 
teer, but  an  antecedent  creditor  is 
in  an  entirely  different  situation." 
In  Hiser  v.  Walbaum,  129  111.  App. 
82,  the  court  held  that  in  an  action 
Ijy  the  buyer  of  goods  against  an  of- 
ficer who  seized  them  on  behalf  of 
certain  creditors  of  the  seller  the 
question  should  have  been  left  to  the 
jury  whether  the  creditors  bad  no- 
tice   of    the    sale    and    whether    the 

38 


transaction  was  so  notorious  and  pub- 
lic in  its  character  as  to  be  equival- 
ent to  a  surrender  of  possession. 

™Broadwell  r.  Howard,  77  111.  305. 
Here  the  rule  was  held  to  apply 
where  the  warehouseman  sold  his  own 
goods  and  kept  possession  as  agent 
for  the  purchaser. 

"  In  the  case  of  Ticknor  v.  McClel- 
land, 84  111.  471,  473,  Sheldon,  C.  J., 
said :  "  As  regards  the  standing  corn 
and  stacks  of  hay,  we  consider  the 
delivery  of  possession  sufficient.  In 
case  of  the  sale  of  standing  crops, 
the  possession  is  in  the  vendee  until 
it  is  time  to  harvest  them,  and  until 
then  he  is  not  required  to  take 
manual  possession  of  them.  Bull  v. 
Griswold,  19  111.  031 ;  Graff  v.  Fitch, 
58  111.  373,  11  Am.  Rep.  85;  Thomp- 
son V.  Wilhite,  81  111.  356."  In  Le- 
fever  v.  Mires,  81  111.  456,  the  court 
said :  "  The  rule  undoubtedly  is,  as 
contended  by  appellant,  where  the 
goods  are  ponderous  or  bulky,  or  can- 
not be  conveniently  delivered  manu- 
ally, there  may  be  a  symbolical  de- 
livery; but  we  are  unable  to  see 
why  there  could  not  have  been  an 
actual  delivery  of,  at  least,  the  cow, 
here,  even  if  it  shall  be  conceded  the 
shocks  of  corn  and  hay  were  too 
ponderous  for  manual  delivery."  In 
Thompson  v.  Wilhite,  81  111.  356,  the 
seller's  creditors  attached  the  crops 
after  they  had  been  cut,  but  before 
a  reasonable  time  for  taking  pos'ies- 
sion  had  elapsed.  It  was  held  that 
the  buyer  should  be  protected. 
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the  sale  and  later  a  redelivery  to  the  seller  as  his  agent.  In 
some  cases  it  has  been  held  that  no  presumption  of  fraud  arises 
from  the  later  possession  of  the  seller.^^  But  it  seems  from  the 
language  of  the  court  in  other  cases,  that  this  is  not  true  unless 
the  temporary  possession  of  the  purchaser  was  such  as  to  give 
notice  to  the  community  of  the  transfer.*^ 

§  367.  Indiana. —  The  general  rule  is  embodied  in  a  statute,^^ 


='Neece  r.  Haley,  23  111.  416; 
Wright  V.  Grover,  27  111.  420.  In 
Brown  r.  Riley,  22  111.  45,  52,  the 
buyer  had  possession  twelve  days  be- 
fore putting  the  dealer  in  possession 
as  his  agent.  The  court  said: 
"  Whilst  a,  sale  of  personal  property, 
without  a  delivery  and  change  of 
possession,  is  fraudulent  as  to  sub- 
sequent purchasers  and  creditors,  if 
the  sale  is  made  in  good  faitli,  for  a 
sufficient  consideration,  and  posses- 
sion is  taken  by  the  purchaser,  it  is 
valid  to  pass  the  title  against  all 
creditors  not  having  a  lien  upon  it. 
And  a.  loan  of  the  property  by  the 
purchaser  to  the  seller,  for  a  tempo- 
rary purpose,  or  the  employment  of 
the  seller  to  use  the  property  in  the 
pursuit  of  the  business  of  the  pur- 
chaser, will  not  avoid  the  sale,  and 
render  it  liable  to  sale  on  execution 
issued  after  the  purchase.  It  may 
be  a  circumstance  to  be  taken  into 
consideration  by  the  jury  that  the 
seller  is  subsequently  found  with  its 
possession,  and  it  is  for  them  to 
determine  whether  such  possession  is 
iona  fide,  or  is  only  colorable."  The 
Appellate  Court  in  one  case  dis- 
tinguished Brown  v.  Eiley  on  the 
ground  that  the  buyer  had  there 
loaned  the  property  to  the  seller  for 
a  temporary  purpose  only,  and  held 
that  where  the  later  possession  of 
the  seller  was  intended  to  continue 
for  a  substantial  length  of  time,  that 
the  case  should  be  treated  as  if  there 
had  been  no  delivery.  Wood  v. 
Loomis,  21   111.  App.   604.     See  also 


Eberhart  v.  Greenberg,  133  111.  App. 
501;   affd.,  231   111.  79,  83  N.  E.   101. 

'"  Cunningham  r.  Hamilton,  25  111, 
228,  231.  Here  the  transfer  was  in 
the  form  of  a  mortgage.  Breese,  J., 
said:  "  On  the  delivery,  the  horse  be- 
came for  every  purpose  the  property 
of  the  mortgagee,  who  could  loan  him, 
mortgage  him,  sell  him,  or  do  as  he 
pleased  with  him.  It  was  his  prop- 
erty. But  it  is  said,  the  loaning  him 
to  the  mortgagor,  after  he  had  been 
in  the  possession  of  the  mortgagee 
two  or  three  days,  was  fraudulent 
per  se.  We  think  not.  Tlie  title  to- 
the  horse  was  perfect  in  the  mort- 
gagee, and  he  had  a  right  to  loan 
or  hire  him  to  the  mortgagor  or  to 
any  one  else.  He  had  been  in  the 
possession  of  the  mortgagee  long 
enough  to  apprise  all  parties  of  the 
change  of  ownership.  The  whole 
transaction  bears  none  of  the  indicia 
of  a  fraud  in  law  or  in  fact.  We 
cannot  distinguish  the  case  from  that 
of  Brown  c.  Riley,  22  111.  45.  In 
principle  it  is  the  same,  and  must 
be  decided  in  the  same  way."  In 
the  case  of  Pickard  r.  Hopkins,  17 
111.  App.  570,  where  the  possession 
of  the  buyer  lasted  only  a  few  min- 
utes, it  was  held  that  the  rule  of 
constructive  fraud  applied.  The  court 
said:  "The  delivery  may  be  actual 
or  constructive,  but  it  must  be  sub- 
stantial and  not  a  mere  formal  and 
temporary   change   of   possession." 

"Burns'  Annot.  Ind.  St.  (1901), 
Vol.  3,  §§  6636,  0637.  "Every  sale 
made   by   a  vendor,   of   goods   in  his 
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and  permits  the  presumption  of  fraud  arising  from  retention  of 
possession  by  the  seller  to  be  rebutted-  by  proof  of  the  good  faith 
of  the  transaction.  This  rule  was  established  by  the  decisions  of 
the  Supreme  Court  before  the  enactment  of  the  statute.®^  The 
rule  seems  to  prevail  that  no  presumption  of  fraud  arises  unless 
it  is  shown  not  only  that  there  was  no  change  of  possession,  but 
that  the  seller  had  no  other  property  subject  to  execution  at  the 
time  of  the  sale.^"     For  the  seller  to  continue  in  possession  as 


posisession  or  under  his  control,  un- 
less the  same  be  aocompanied  by  im- 
mediate delivery,  and  be  followed  by 
an  actual  change  of  the  possession 
of  the  things  sold,  shall  be  presumed 
to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  sub- 
sequent purchasers  in  good  faith,  un- 
less it  shall  be  made  to  appear  that 
the  same  was  made  in  good  faith  and 
without  any  intent  to  defraud  such 
creditors  or  purchasers."  "  The  term 
'  creditors/  as  used  in  the  last  sec- 
tion, shall  be  construed  to  include 
all  persons  who  shall  be  creditors  of 
the  vendor  or  assignor,  at  any  time 
while  such  goods  were  in  his  pos- 
session or  under  his  control." 

'*  The  earliest  cases  were  cases  of 
chattel  mortgages  arising  before  a 
chattel  mortgage  recording  act  had 
been  passed.  Jordan  v.  Turner,  3 
Blackf.  309;  Plankins  v.  Ingols,  4 
Blackf.  35;  Sloane  v.  ICingore,  3  Ind. 
549.  In  Watson  u.  Williams,  4 
Blackf.  26,  33,  Stevens,  J.,  said: 
"  In  the  case  of  Jordan  v.  Turner,  3 
Blackf.  309,  the  court  gave  a  rule 
on  that  subject.  The  court  in  that 
case  said  that  the  'presumption  of 
fraud  arising  'from  subsequent  pos- 
session might,  in  certain  cases,  be 
rebutted  and  explained  by  legal  evi- 
dence; as  in  cases  of  conditional  sales 
or  mortgages;  or  in  cases  where  it 
is  a  part  of  the  original  contract, 
■where  the  vendor  should  retain  pos- 
session until   after   default   be   made 


in  the  condition  of  the  sale;  or  in 
cases  where  the  situation  of  the 
parties  or  the  goods  is  such  that  im- 
mediate possession  cannot  be  taken. 
In  all  such  cases,  the  possession  by 
the  vendor  or  mortgagor,  after  he 
has  parted  with  his  property  in  the 
goods,  is  consistent  with  the  contract 
and  may  be  explained  by  parol  evi- 
dence. ♦  *  ♦  If  then  the  after 
possession  of  the  mortgagor  does  not 
contradict  the  terms  of  the  deed,  evi- 
dence may  be  received  to  explain  that 
possession,  and  show  that  it  was  fair 
and  consistent  with  the  contract." 
No  case  decided  since  the  enactment 
of  the  statute  has  suggested  that  the 
fact  that  retention  of  possession  by 
the  seller  contradicted  the  terms  of 
the  instrument  of  transfer  would 
prevent  the  buyer  from  showing  that 
such  retention  was  bona  fide,  and  the 
sale,  therefore,  valid.  The  terms  of 
the  statute  seem  to  be  broad  enough 
to  cover  such  a  case,  so  it  is  doubt- 
ful whether  the  exception  sanctioned 
by  the  court  in  Watson  v.  Williams 
can  be  considered  law  to-day. 

'"Rose  V.  Colter,  76  Ind.  590,  592, 
Eliott,  C.  J.,  said:  "The  rule  ap- 
plicable to  conveyances  of  real  estate 
is,  that  the  sale  cannot  be  impeached 
upon  the  ground  of  fraud  unless  it 
be  shown  that  the  debtor  had  no 
other  property  subject  to  execution 
at  the  time  the  conveyance  was  made. 
Hardy  v.  Mitchell,  67  Ind.  485 ;  Noble 
V.   Hines.    72   Ind.   12;    Spaulding  v. 
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the  buyer's   agent   will  not  alone   accomplisli  a  "  change   of  pos- 
session ''  within  the  meaning  of  the  statute.^" 

§  308.  Iowa. —  Under  the  statute,''^  which  has  been  in  force 
since  the  origin  of  the  State,  unless  an  instrument  of  transfer  is 
recorded,  a  sale  of  personalty,  where  the  seller  retains  actual 
jiiissLssion,  is  void  as  against  creditors  and  later  purchasers  with- 
out notice.''"  AA^here  the  sale  is  recorded,  retention  of  possession 
Ly  the  seller  unless  for  an  improper  purpose  raises  no  presump- 
tion of  fraud.°^     But  it  seems  that  if  it  be  made  a  part  of  the 


Blj-the,  72  Iiid.  93.  We  can  see  no 
ix'ason  why  the  rule  does  not  apply 
to  sales  of  personal  chattels,  as  well 
as  to  sales  of  real  property.  If  it 
be  ^howu  that  a  valuable  considera- 
tion was  paid  for  the  property,  and 
that  when  the  sale  was  made  the 
seller  wis  possessed  of  property  far 
men;  tlian  sufficient  to  pay  all  his 
debts,  the  presumption  arising  from 
the  retention  of  possession  is  plainly 
overcome."  In  Powell  i\  Stickney, 
88  Ind.  310,  311,  the  same  judge  in 
delivering  tne  opinion  said :  "  Under 
our  statute  fraud  is  a  question  of 
fact  for  the  jury,  and  a  case  of  fraud 
is  not  m;uli'  out  by  merely  showing 
a  sule  of  goods  without  a  change  of 
po^^c';5ion.  It  is  necessary  for  the 
party  alleging  fraud  to  show,  at  least, 
that  the  vendor  had  no  other  prop- 
erty subject  to  execution.  Rose  v. 
Colter,  70  Ind.  590."  This  rule  was 
referred  to  with  approval  by  the 
court  in  the  case  of  Rinn  v.  Rhodes, 
93   Ind.   389,  391. 

"  fleisendorff  i\  Eagles,  70  Ind". 
41 S;  Rinn  v.  Rhodes,  93  Ind.  389; 
Seavey  v.  Walker,  108  Ind.  78,  9 
^.  E.  347.  In  the  following  cases 
also,  the  rule  announced  by  the  stat- 
ute was  applied:  Nutter  !'.  Harris, 
9  Ind.  88;  Jones  v.  &ott,  10  Ind.  240; 
Kane  v.  Drake,  27  Ind.  29 ;  HiL,'gins 
V.  Spahr,  14.5  Ind.  167,  43  X.  E.  11. 

"'Code  (1897),  §§  2906,  2908.  "No 
sale  o-r   mortgage  of   personal   prop- 


erty, where  the  vendor  or  mortgagor 
retains  actual  possession  thereof,  is 
valid  against  existing  creditors  or 
subsequent  purchasers,  without  notice 
unless  a.  written  instrument  convey- 
ing the  same  is  executed,  acknowl- 
edged like  conveyances  of  real  estate, 
and  filed  for  record  with  the  recorder 
of  the  county  wnere  the  holder  of  the 
property  resides."  "'  Whenever  any 
written  instrument  of  the  character 
above  contemplated  is  filed  for  record, 
the  recorder  snail  note  thereon  the 
day  and  hour  of  filing  the  same,  and 
forthwith  enter  in  his  index  book  all 
the  particulars  required  in  the  preced- 
ing section,  except  the  sixtli;  and 
from  the  time  of  said  entry  the  sale 
or  mortgage  shall  be  deemed  com- 
plete as  to  third  persons,  and  have 
the  same  effect  as  though  it  had  been 
accompanied  by  the  actual  delivery 
of  the  property  sold  or  mortgaged." 

"'Hesser  r.  Wilson,  36  Iowa,  152; 
Hickok  v.  Buell,  51  Iowa,  655,  2  N. 
W.  512;  Clark  v.  Shannon  &  :Mott 
Co.,  117  Iowa,  645,  91  N.  W.  923; 
ilartin  Bros.  &  Co.  v.  Lesan,  129 
Iowa,  573;  and  cases  cited  in  the 
notes  which  follow  in  this  section. 

"'  Smith  &  Co.  V.  McLean,  24  Iowa, 
322  ( a  mortgage  ease ) .  In  delivering 
the  opinion  of  the  court  in  the  case 
of  Torbert  v.  Hayden,  11  Iowa,  435, 
440,  Lowe,  C.  J.,  said :  "  Under  such 
a  statute,  making  the  possession  of 
the  mortgagor  equivalent  to  that  of 
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consideration  of  the  sale  that  the  seller  retain  the  possession  and 
use  of  the  property  sold,  the  sale  will  be  held  fraudulent,  since 
this  might  enable  the  seller  to  defraud  his  creditors  by  placing 
part  of  the  consideration  beyond  their  reach.^*  The  Supremo 
Court  has  interpreted  the  words  "  actual  possession  "  as  they  are 
used  in  the  statute,  as  follows:  "In  view  of  the  language  and 
purpose  of  section  1923,  we  are  of  the  opinion  that  actual  pos- 
session, as  therein  contemplated,  means  a  true,  real,  genuine,  posi- 
tive, and  certain  possession,  and  not  a  virtual  or  theoretical  pos- 
session. The  mortgagor  is  in  actual  possession  when  he  retains 
the  property  under  his  immediate  personal  supervision  and  con- 
trol, though  he  employ  others  to  aid  in  that  control ;  but  when, 
the  property  is  intrusted  to  the  custody  and  control  of  another, 


actual  delivery  to  the  mortgagee,  it 
is  most  difficult  to  conceive  how  the 
retention  of  possession  by  the  mort- 
gagor can  ever,  under  any  circum- 
stances, be  regarded  a  fraud  in  law; 
for  the  plain  reason  that  such  pos- 
session is  not  only  authorized,  but 
explained  by  the  statute  itself,  and, 
therefore,  cannot  be  inconsistent  with 
the  rights  of  the  parties  or  the 
nature  and  purposes  of  the  trans- 
action. On  th'j  other  hand  it  is  easy 
for  us  to  conceive  how  such  a  mort- 
gage may  be  fraudulent  in  fact 
whether  the  possession  of  the  prop- 
erty be  in  one  party  or  the  other, 
and  notwithstanding  it  may  be  regu- 
larly executed,  dulj-  recorded,  and  all 
fair  upon  the  face;  yet  sucii  fact  or 
fraudulent  intent  must  he  shown  by 
extrinsic  evidence  and  pronounced  by 
the  jury.  But  in  doing  so  the  jury 
could  infer  nothing  from  the  poses- 
sion  of  the  property  by  the  mort- 
gagor, for  this  would  be  entirely  con- 
sistent with  the  authority  of  the 
statute,  if  the  parties  had  duly  com- 
plied with  the  terms  thereof.  The 
manner,  however,  of  the  possession 
would  be  a  proper  subject  of  inquiry. 
If  it  was  accompanied  with  the  power 
of  disposition,  or  used  in  any  way  in- 
consistent   with    the    object    of    the 


■security  of  the  rights  of  the  mort- 
gagee, these  would  be  badges  of 
fraud,  not  absolute,  but  prima  facie, 
requiring  explanation.  The  fact  that 
the  bill  of  sale  does  not  provide  for 
the  property  to  remain  in  the  seller's 
possession  makes  no  difference.  ICuhn 
V.  Graves,  9  Iowa,  303." 

"  In  Jordan  v.  Lendrum,  55  Iowa, 
478,  483,  8  N.  W.  311,  the  court  said: 
"  If  the  vendor  has  received  an 
actual  consideration  for  the  prop- 
erty sold,  it  can  be  no  disadvantage 
to  creditors  that  he  is  allowed  to 
remain  in  the  possession  of  the  prop- 
erty, exercise  acts  of  ownership  and 
control  over  it,  and  to  use  and  dis- 
pose of  it,  or  to  convert  it  to  his  o\vn 
use.  Such  control  and  use  onlj^  better 
the  financial  condition  of  the  vendor, 
render  him  more  able  to  pay  his 
debts,  and  thus  benefit  rather  than 
injure  his  creditors.  If  it  should  be 
made  part  of  the  consideration  of  the 
sale  that  the  vendor  should  retain 
the  possession  and  use  of  the  prop- 
erty sold,  this  might  enable  the 
vendor  to  place  part  of  the  considera- 
tion received  beyond  the  reach  of  his 
creditors,  and  thus  perpetrate  a  fraud 
upon  them,  if  the  transaction  should 
be  sustained.  This  is  the  doctrine 
of  Macomber  v.  Peck,  39  Iowa,  351." 
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without  the  inimediate  personal  supervision  of  the  mortgagor, ' 
then  the  actual  possession  is  in  that  other,  and  not  in  the  mort- 
gagor.'"'^ Clearly  then  if  the  seller's  bailee  in  possession  has 
attorned  to  the  buyer,  that  is  sufScient.^^  But  attornment  is 
not  essential,  and  the  purchaser  is  protected  even  though  the 
bailee  received  no  notice  of  the  transfer  until  after  creditors 
attached. ^'^  In  order  to  have  a  sufficient  change  of  possession  to 
take  a  case  out  of  the  statute  the  change  must  be  of  such  a  char- 
acter as  to  suggest  to  strangers  that  there  has  been  a  transfer  of 
title. ''^  A  symbolical  change  of  possession  \vill  be  sufficient  in 
the  case  of  property  not  reasonably  capa^ble  of  actual  delivery."^ 
Actual  delivery  to  the  buyer  is  insufficient  where  the  seller  im- 


"  King  r.  Wallace  Bros.,  78  Iowa, 
221,  226,  42  N.  W.  776. 

°°  Barrows  v.  Harrison,  12  Iowa, 
588,  592;  Frank  v.  Levi,  110  Iowa, 
267,  81  X.  W.  459;  Young  v.  Evans, 
118  Iowa,  144,  92  N.  W.  111.  In 
Thomas  v.  Hillliouse,  17  Iowa,  67,  70, 
the  court  said :  "  The  vendor,  in  this 
case,  did  not  '  retain  the  actual  pos- 
session '  of  the  safe ;  it  had  been 
leased  to  and  was  in  the  actual  pos- 
session of  Lauman,  Hedge  &  Co.  who 
■were  entitled  to  and  did  retain  such 
actual  possession  for  the  term  of 
three  years.  This  case  is  not,  there- 
fore, within  the  letter  of  the  law. 
*  *  •  Green,  Thomas  c":  Co.  (the 
vendors)  were  not  in  the  actual  pos- 
session of  the  safe,  and,  therefore, 
could  not  thereon  acquire  or  retain 
credit,  or  make  sale  and  delivery  to 
a,  purchaser  on  the  faith  of  such 
possession,  and  this  case  is  not,  there- 
fore, within  the  spirit  of  the  statute." 

"' Sansee  v.  Wilson,  17  Iowa,  582; 
Campbell  v.  Hamilton,  6.3  Iowa,  293, 
19  N.  W.  220.  In  the  latter  case  it 
was  held  that  the  fact  that  the  buyer 
had  the  right  to  immediate  posses- 
sion at  the  time  of  the  sale  made  no 
difference. 

""Boothby  r.  Brown,  40  Iowa,  104; 
McKay  v.  Clapp,  47  Iowa,  418;  Mc- 
Afee V.  Busby,   69  Iowa,   328,  28  N. 


W.  623  (case  of  a  gift)  ;  Horsley  v. 
Hairsine,  77  Iowa,  141,  41  N.  W.  597  ; 
Mcintosh  f.  Wilson,  81  Iowa,  339, 
46  N.  W.  1003;  Wessels  v.  McCann, 
85  Iowa,  424,  52  N.  W.  346;  Harris 
V.  Pence,  93  Iowa,  481,  61  N.  W.  927. 
In  Smith  v.  Champney,  50  Iowa,  174, 
176,  there  was  a  sale  of  standing 
corn.  The  court  said :  "  In  our 
opinion,  when  a  person  sells  a  field 
of  corn  standing  upon  his  farm,  and 
the  vendee  does  not  commence  to 
harvest  it,  nor  otherwise  visibly  take 
charge  of  the  corn  or  control  of  the 
field  in  which  it  stands,  the  actual 
possession  is  not  changed  within  the 
meaning  of  the  statute."  The  facts 
in  the  case  of  Nuckolls  v.  Pence,  52 
Iowa,  581,  582,  3  N.  W.  631,  were 
identical  with  those  in  Smith  r. 
Cliampney,  save  that  the  vendee  had 
cut  part  of  the  corn  and  fed  it  to  his 
stock.  Beck,  C.  J.,  in  delivering  the 
opinion  of  the  court  said :  "  In  the 
case  at  bar  there  was  no  change  in 
the  possession ;  it  remained  in  Jloore- 
house's  field  subject  to  his  control, 
as  it  had  l)een  before  the  sale.  The 
feeding  of  a  part  of  it  by  plaintiff  did 
not  affect  the  actual  possession  of 
what  remained,  which  was  still  in 
Moorehouse." 

"Peyoke  Bros.  v.  Hazen,  119  Iowa, 
641,  644,  93  N.  W.  568. 
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mediately  afterward  is  allowed  to  take  and  keep  possession  under 
circumstances  wMch  suggest  no  change  of  ownership.^  A  sale 
will  be  valid  where  there  has  been  a  redelivery  by  the  buyer  to 
the  seller  only  in  case  the  buyer's  possession  was  of  such  char- 
acter as  to  give  notice  of  the  transfer  to  persons  dealing  with 
reference  to  the  property.^  For  a  creditor  to  be  able  to  attack  a 
sale  because  of  lack  of  change  of  possession,  he  must  not  only 
have  been  a  creditor  at  the  time  the  transfer  was  made,  but  he 


'■  In  Sutton  V.  Ballou,  46  Iowa,  517, 
520,  the  court,  referring  to  the  in- 
structions given  at  the  trial,  said: 
"  The  only  complaint  made  of  these 
instructions  is,  that  they  direct  the 
jury  that  plaintiff  must  liave  con- 
tinued in  the  possession  of  the  prop- 
erty from  the  time  of  the  purcliase  up 
to  the  date  of  defendant's  mortgage. 
Appellant  argues  that  if  the  cattle 
were  sold  and  delivered  to  plaintiff,  he 
would  have  the  right  to  leave  them  in 
the  possession  of  any  one.  But,  as  ap- 
plied to  the  facts  of  this  case,  we 
think  this  portion  of  the  instructions 
is  not  erroneous.  At  the  time  of  the 
contract  of  sale,  the  plaintiff,  at  the 
most,  as  shown  by  the  testimony,  had 
possession  of  the  property  but  a  few 
minutes.  He  then  left  it  on  the 
range  under  such  circumstances  that 
O'Hara,  to  all  appearances,  had  the 
same  actual  possession  of  it  as  before. 
As  contradistinguished  from  this  act, 
plaintiff  ought,  in  the  language  of  the 
instruction,  to  have  continued  his 
possession." 

'  This  question  was  squarely  raised 
by  the  instructions  given  at  the  trial 
in  the  case  of  Deere  &  Co.  i-.  Needles, 
65  Iowa,  101,  105,  21  N.  W.  203. 
In  delivering  the  opinion  of  the 
court,  Rothrock,  C.  J.,  said :  "  It  can- 
not be  claimed  that  where  one  in 
good  faith  purchases  property  and 
takes  possession  thereof,  he  may  not 
afterward  loan  it  or  hire  it  to  the 
seller.  The  objection  to  the  instruc- 
tion is  that  the  jury  are  therein  di- 


rected that,  in  order  to  find  the  sale 
a  valid  one,  it  must  be  found  that 
Fisher  retained  the  full  and  complete 
actual  possession  of  the  property  for 
such  length  of  time  as  that  the  pub- 
lic became  generally  apprised  of 
Fisher's  purchase,  and  that  his  pos- 
session became  generally  known  in 
the  community.  This,  we  think,  was 
erroneous.  A  sale  of  personal  prop- 
erty, accompanied  by  delivery  and 
possession,  may  be  valid,  without 
the  public  having  any  knowledge  upon 
the  subject.  Such  a  rule  is  not  sus- 
ceptible of  proof  as  a  fact,  and,  in- 
deed, the  public  never  generally  be- 
comes advised  of  so  trivial  a  transac- 
tion as  the  sale  of  a  horse,  buggy,  and 
harness.  The  purpose  of  the  statute 
is  that  there  shall  be  such  a  change 
of  possession  as  will  give  to  parties 
dealing  with  the  seller  or  buyer  notice 
of  the  transaction.  It  is  such  trans- 
fer of  dominion  over  the  property  as 
to  impart  notice  to  persons  dealing 
with  reference  to  the  property  that 
the  title  has  been  transferred,  or  such 
possession  as  will  put  such  persons  in 
possession  of  such  facts  as  will  lead 
to  inquiry  as  to  the  ownership.  It 
is  sometimes  said  that  the  possession 
must  be  such  as  to  be  notice  to  the 
world.  This  does  not  mean  notice  to 
the  public  generally,  but  to  those  who 
propose  to  purchase  the  property  or 
deal  with  reference  to  it."  See  also 
Preston  v.  Peterson,  107  Iowa,  244,  77 
N.  W.  864. 
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must  have  acquired  a  lien  by  attachment  or  otherwise  before 
receiving  either  actual  or  constructive  notice.^ 

§  369.  Kansas. —  A  statute*  allows  the  purchaser  to  overcome 
the  presumption  of  fraud  arising  from  proof  of  retention  of  pos- 
session by  the  seller  by  showing  that  the  sale  was  made  in  good 
faith  and  for  a  sufficient  consideration.^ 

§  370.  Kentucky. —  A  statute*'  renders  any  transfer  of  personal 
property,  where  there  has  been  no  change  of  possession, 
fraudulent  against  creditors  unless  an  instrument  of  transfer  is  re- 
corded. The  rule  that  retention  of  possession  by  a  seller  renders 
a  sale  constructively  fraudulent  was  adopted  by  the  Court  of 
Appeals    at    an   early    date    before    the    enactment    of   the   stat- 


"  Murphy  v.  Murphy  &  Co.,  126 
Iowa,  57.  This  was  a  mortgage  case, 
but  the  rule  should  be  the  same  as  in 
cases  of  sales  since  the  statute  regu- 
lates mortgages  and  sales  in  pre- 
cisely the  same  manner.  The  words 
"  without  notice  "  in  the  statute  ap- 
ply to  creditors  as  well  as  to  later 
purchasers.  In  the  case  of  Allen  i\ 
McCalla,  25  Iowa,  404,  477,  9C  Am. 
Dec.  56,  this  was  so  held,  the  court 
citing  Miller  r.  Bryan,  3  Iowa,  58, 
and  Crawford  v.  Burton,  6  Iowa,  476. 

*Gen.  St.  (1897),  c.  112,  §  3. 
"  Every  sale  or  conveyance  of  per- 
sonal projierty  unaccompanied  by  an 
actual  and  continued  change  of  pos- 
session shall  be  deemed  to  be  void  as 
against  purchasers  without  notice  and 
existing  or  subsequent  creditors,  until 
it  is  sho\'ni  that  such  sale  was  made 
in  good  faith  and  upon  sufficient  con- 
sideration. This  section  shall  not  in- 
terfere with  the  provisions  of  law  re- 
lating to  chattel  mortgages." 

=  Wolfley  r.  Rising  &  Son,  8  Kans. 
297  ;  Phillips  r.  Reitz,  16  Kans.  396 ; 
Kansas  Pacific  Ey.  Co.  r.  Couse,  17 
Kans.  571;  Locke  r.  Hedrick,  24 
Kans.  703;  Tullis  v.  MeCall,  2  Kans. 
App,  545,     Brewer,  J,,  in  delivering 


the  opinion  in  the  case  of  Kansas 
Pacific  By.  Co.  f.  Couse,  said:  "  We 
do  not  understand  the  law  to  imply 
that  one  purchasing  property  without 
taking  actual  possession  is,  if  there 
be  creditors  of  the  vendor,  presump- 
tively engaged  in  a  fraudulent  trans- 
action, and  his  conduct  scrutinized 
accordingly,  liut  simply  that  one 
claiming  under  such  a.  purchase  takes 
nothing  until  he  shows  that  he  mads 
such  purchase  in  good  faith,  and  for 
sufficient  consideration.  In  other 
words,  the  mere  production  of  a  bill 
of  sale,  which  would  be  sufficient  as 
against  the  vendor,  is  not  sufficient 
as  against  the  creditor,  and  he  must 
supplement  that  hill  of  sale  with 
proof  of  good  faith,  and  payment  of 
value." 

"St.  (1903),  §  1908.  "Every  vol- 
untary alienation  of  or  charge  upon 
personal  property,  unless  the  actual 
possession,  in  good  faith,  accom- 
panies the  same,  shall  be  void  as 
to  a  purchaser  without  notice,  or  any 
creditor,  prior  to  the  lodging  for 
record  of  such  transfer  or  charge  in. 
the  office  of  the  county  court  for  the 
county  where  the  alienor  or  person 
creating  the  charge  resides." 
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TiteJ  Although  the  statute  has  been  in  force  for  more  than 
half  a  century  there  seems  to  have  been  no  decision  to  the 
effect  that  the  recording  of  a  bill  of  sale  will  dispense  with  the 
necessity  of  a  change  of  possession.*  The  statute  has  been  re- 
garded as  declaratory  of  the  common  law  of  the  State  and  the- 
exceptions  to  the  geueral  rules  of  constructive  fraud  which  were 
established  before  its  enactment  have  been  held  to  prevail  under  it. 
The  rule  that  retention  of  possession  by  the  seller  after  the 
sale  is  of  itself  fraudulent,  although  always  recognized  by  the 
court  has  been  frequently  criticized,  and  several  important  modi- 
fications have  been  established.  Where  the  property  sold  is  already 
in  the  possession  of  a  bailee  of  the  seller,  it  is  held  that  no  change 
of  possession  is  necessary.®  If  an  immediate  change  of  the  posses- 
sion of  the  property  is  impracticable  or  very  inconvenient,  as  in 
the  case  of  growing  crops  or  bulky  articles,  retention  of  posses- 
sion by  the  seller  for  a  reasonable  time  is  permissible. ■""    In  an 


'Dale  V.  Arnold,  2  Bibb,  605, 
settled  the  law.  Grimes  v.  Davis, 
1  Litt.  241;  Hundley  v.  Webb,  3  J. 
J.  Marsh.  643,  20  Am.  Dec.  189; 
Stepliens'  Admrs.  v.  Barnett,  7  Dana, 
257;  Wooodrow  v.  Davis,  2  B.  Mon. 
298 ;  Mason  v.  Baker,  1  A.  K.  Marsh. 
208,  10  Am.  Dec.  724.  In  the  case 
of  Brummel  v.  Stockton,  3  Dana,  134, 
the  general  rule  was  stated  as  fol- 
lows :  "  It  is  the  settled  doctrine  of 
this  court,  that,  whenever  the  title 
absolutely  passes,  by  a  contract  be- 
tween the  owner  and  the  purchaser, 
the  possession  of  the  thing  sold,  if  it 
be  movable  property,  and  then  sus- 
ceptible of  delivery,  must  go  with  the 
title,  or  that,  otherwise,  the  sale  will, 
for  the  benefit  of  a,  creditor  of  the 
seller,  or  a  subsequent  iona  fide  pur- 
chaser from  him,  be  deemed  fraudu- 
lent in  law." 

*  In  Foster  v.  Grigsby,  1  Bush,  86, 
the  question  was  expressly  left  open. 
In  the  case  of  Short  v.  Tinsley,  1  Met. 
397,  71  Am.  Dec.  482,  the  court  men- 
tioned the  fact  that  the  bill  of  sale 
had  been  recorded  immediately  after 


the  transfer,  but  the  decision  was  not 
rested   on  that  ground. 

"Butt  V.  Caldwell,  4  Bibb,  458. 
In  delivering  the  opinion  in  the  case 
of  Thierman  v.  Laupheimer,  21  Ky. 
L.  Hep.  1631,  1633,  Hobson,  J.,  said: 
"  Section  1908,  Kentucky  Statutes, 
has  no  application,  for  the  reason 
that  the  property  was  not  in  Laup- 
heimer's  actual  possession,  but  stored 
in  the  warehouse  of  the  two  distil- 
lery companies.  The  whiskey  could 
not  be  removed  from  the  warehouse 
until  the  tax  on  it  was  paid,  and 
there  could  not,  therefore,  be  a 
manual  delivery  of  it  to  the  pur- 
chasers." 

"Morton  v.  Ragan,  5  Bush,  334; 
Bobbins  i:.  Oldham,  1  Duv.  28;  Cum- 
mings  V.  Griggs,  2  Duv.  87,  87  Am. 
Dec.  482;  Kenton  v.  Rateliffe,  105 
Ky.  376,  49  S.  W.  14.  In  the  first 
three  cases  cited,  growing  crops  were 
sold.  In  the  case  of  Bourbon  Bank 
V.  Porter's  Exr.,  22  Ky.  L.  Rep.  429, 
57  S.  W.  609,  a  sale  of  horses  in 
the  possession  of  a  third  party  was 
held  to  be  within  the  exception.     In 
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early  case^^  where  the  buyer  and  seller  lived  in  the  same  familj 
and  there  had  been  no  visible  change  in  the  possession  of  the 
property  after  the  sale,  the  court  left  the  question  of  fraud  to 
the  jury.  Later  cases  have  refused  to  adopt  this  view,  however, 
and  have  required  a  change  of  possession  in  such  a  case,  which 
will  be  sufficient  to  give  notice  to  the  community  of  the  transfer.^" 
But  where  the  transfer  is  made  by  a  parent  to  a  minor  child  liv- 
ing in  the  same  house,  the  possession  of  the  parent  is  allowed  to 
raise  no  presumption  of  fraud.  The  point  has  arisen  in  cases 
of  gifts.^^    In  the  case  of  a  sale  by  a  transfer  of  a  biU  of  lading,^* 


the  case  of  Taylor  v.  Smith,  17  B. 
Mon.  536,  541,  the  court  said: 
"  There  is  no  doubt  that,  as  a  general 
proposition,  all  absolute  sales  of  per- 
sonal property,  when  the  possession 
remains  with  the  grantor,  are  fraud- 
ulent in  law.  This  is  a  well-settled 
general  proposition.  But  the  prin- 
cipal reason  of  this  rule  of  law  is, 
that  such  possession  gives  to  the 
vendor  a  delusive  credit,  whereby  he 
may  be  able  to  cheat  and  defraud 
those  who  may  be  ignorant  of  the 
transaction.  Another  reason  is,  that 
the  possession  of  the  vendor,  under 
such  circumstances,  is  incompatible 
witli  the  sale,  and  is  a,  badge  of  col- 
lusion. This  rule  of  law  is  a  safe 
and  reasonable  one,  but  it  should  not 
be  applied  to  cases  where  the  reason 
of  it  fails,  and  where  indeed  its  ap- 
plication would  be  unreasonable.  It 
is  true,  that  in  the  present  case  the 
slaves  were  permitted  to  remain  on 
the  premises  of  the  vendor,  but  under 
circumstances  altogether  consistent 
with  the  sale,  and  consistent  with 
reason  and  propriety.  No  delusive 
credit  was  extended  in  consequence 
thereof,  nor  is  it  probable  that  there 
could  have  been  delusive  credit  caused 
thereby.  It  was  inconvenient  to  take 
the  slaves  away  immediately,  and 
the  purchaser  left  them  merely  to 
procure  a  suitable  conveyance,  which 
he  intended  to  procure  on  the  follow- 
ing morning;  and  he  either  sent  for 


them  the  next  morning,  or  declined 
to  do  so  in  consequence  of  receiving 
word  that  the  sheriff  had  attached 
and  taken  them  off.  The  rigorous 
application  of  the  general  rule,  as 
insisted  upon  by  the  counsel,  would 
scarcely  allow  a  purchaser  to  go  to 
it  near  neighbor's  house  to  procure 
the  means  of  taking  away  his  prop- 
erty on  the  same  day." 

"Wash  V.  Medley,   1   Dana,  269. 

"Waller  v.  Cralle,  8  B.  Mon.  11; 
Jarvis  v.  Davis,  14  B.  Mon.  529,  61 
Am.  Dec.  166 ;  Steir  v.  Robinson  & 
Co.,  2  Bush,  307 ;  Kahn  v.  Goodhart, 
3  Ky.  L.  Eep.  615 ;  McLeod  v.  O'Neill, 
15  Ky.  L.  Eep.  152,  22  S.  W.  220. 
See  also  Pitzee  v.  Rogers,  3  Ky.  L. 
Eep.  390. 

"  Kenningham  v.  McLaughlin,  3 
T.  B.  Mon.  30 ;  Endera  v.  Williams,  1 
Met.  346.  In  the  case  of  Forsyth  v. 
Kreakbaum,  7  T.  B.  Mon.  97,  99,  the 
court  said :  "  It  would  be  a  merciless 
act  of  the  law  to  deprive  an  infant  of 
possession,  and  declare  him  or  her 
incapable  of  managing  the  estate, 
and  for  this  cause  to  assign  this  pos- 
session to  another,  and  afterward 
make  it  a  fraud  in  the  infant,  for 
permitting  that  possession  and  to 
subject  the  estate  either  to  the  debts 
or  sales  of  him,  to  whom  the  law 
confided  the  possession,  barely  be- 
cause he  had  the  possession.  In  such 
case  the  possession  of  the  father  is 
the  possession  of  the  child." 
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or  a  warehouse  receipt'®  no  change  in  the  actual  possession  of  the 
property  is  necessary.  If  the  objecting  creditor  had  knowledge 
of  a  sale  when  he  gave  credit,  he  will  not  be  permitted  to  treat 
it  as  void.-'*  ISTor  does  the  general  rule  apply  in  cases  of  judi- 
cial sales/^  transfers  in  trust  for  the  payment  of  debts,'*  or  trans- 
fers of  property  exempt  from  execution."'     In  a  case  which  arose 


"  Kentucky  Eefining  Co.  v.  Globe 
Eefining  Co.,  104  Ky.  559,  47  S.  W. 
602,  42  L.  R.  A.  353,  84  Am.  St. 
Eep.  468. 

•'  Cochran  v.  Eipy,  13  B\iah,  495. 

"  In  the  case  of  Vanmeter  v.  Estill, 
78  Ky.  456,  457,  459,  460,  the  court 
said :  "  This  court  has  held,  in  an 
■unbroken  line  of  decisions,  commenc- 
ing with  Bradley  v.  Buford,  Sneed, 
12,  13,  and  continuing  down  to 
Morton  v.  Eagan,  5  Bush,  334,  that 
an  absolute  sale  of  personal  property 
is,  in  judgment  of  law,  per  se  fraud- 
ulent as  to  purchasers  from  and 
creditors  of  the  seller,  unless  the 
possession  of  the  property  '  ac- 
companies and  follows '  the  title. 
But  the  court  has  more  than  once 
expressed  its  dissatisfaction  with  the 
rule,  and  declared  that  it  should  be 
*  strictly  coniined  to  that  class  of 
cases  to  which  it  had  been  previously 
authoritatively  extended.'  Daniel  v. 
Morrison,  6  Dana,  185;  Enders  v. 
Williams,  1  Met.  346,  352.  And  in 
the  latter  ease  it  was  said  that  the 
tendency  of  modern  decisions  in  this, 
as  well  as  in  the  courts  of  most  of 
the  other  States,  has  been  to  leave 
the  question  of  fraud  open  to  in- 
vestigation, to  be  determined  by  all 
the  facts  which  tend  to  show  the 
actual  intention  with  which  the  con- 
veyance was  executed ;  and  in  the 
former  case  the  doctrine  of  per  se 
fraud  is  characterized  as  arbitrary, 
and  inconsistent  with  the  harmony 
of  legal  science.  Acting  upon  these 
views  of  the  rule,  this  court,  while 
recognizing  it  in  all  cases  coming 
strictly  and  entirely  within  its  terms 


as  too  firmly  established  to  be  over- 
turned by  judicial  action,  has  seized 
upon  any  slight  circumstance  that 
might  enable  it  to  make  the  case  in 
hand  an  exception  to  the  rule,  *  *  * 
If  a  gift  be  valid  against  a  purchaser 
with  notice,  although  the  possession 
remains  with  the  donor,  u.  fortiori  a 
sale  for  value  should  be  valid  against 
a  creditor  whose  debt  is  created  with 
actual  notice  of  the  sale.  No  wrong 
is  done  to  the  creditor  by  so  holding. 
He  created  his  debt  with  knowledge 
that  he  could  not  look  to  the  property 
previously  sold  for  its  payment  with- 
out inflicting  an  injury  on  another, 
and  to  aid  him  to  subject  it  would 
be  to  carry  the  doctrine  of  per  se 
fraud  to  an  extent  to  which  it  has 
not  been  previously  carried,  and  to 
contravene  the  often  declared  purpose 
of  this  court  not  to  extend  that 
doctrine." 

"  Greathouse  r.  Brown,  5  T.  B.  ilon. 
280,  17  Am.  Dec.  67;  Kilby  v.  Hag- 
gin,  3  J.  J.  Marsh.  208;  Allen  v. 
Johnson,  4  J.  J.  Marsh.  235.  Where 
the  buyer  had  an  execution  against 
the  seller  in  an  officer's  hands  and 
the  seller  privately  sold  the  property 
to  him  in  satisfaction  of  his  debt, 
the  mere  fact  that  the  sale  was  not 
entirely  voluntary  did  not  prevent 
the  seller's  retention  of  possession 
from  making  the  transfer  fraudulent. 
Laughlin   !'.   Ferguson,  6   Dana,   111. 

"Byrd  v.  Bradley,  2  B.  Mon.  239; 
Christopher  v.  Covington,  2  B.  Mon. 
357 ;  Lyons  v.  Fields,  17  B.  Mon.  543. 

"Anthony  v.  Wade,  1  Bush,  110; 
Morton  v.  Eagan,  5  Bush,  334. 
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in  chancery,^"  the  court  regarded  the  rule  of  constructive  fraud  as 
imposing  too  great  a  hardship  on  a  defendant  who  had  acted  in. 
good  faith,  and  whose  failure  to  take  possession  had  caused  no  dam' 
age  to  the  plaintiff,  a  creditor  having  a  claim  prior  to  the  sale. 
The  court,  therefore,  compelled  the  jDlaintiff  to  permit  the  defend- 
ant to  reimburse  himself  from  the  proceeds  of  the  property  to  the 
extent  of  the  price  he  had  paid  for  it.  A  creditor  whose  claim 
arose  subsequent  to  the  sale  would  not,  it  seems,  have  been  thus 
compelled.  Where  transfer  of  possession  is  practicable  and  is 
in  fact  made,  if  it  amounts  only  to  a  mere  momentary  delivery, 
and  the  property  is  immediately  put  back  into  the  seller's  posses- 
sion, as  a  loan,  the  change  of  possession  will  not  satisfy  the  gen- 
eral rule,  and  the  sale  will  be  fraudulent.^^ 

§  371.  Louisiana. —  The  rule  of  law  is  stated  in  the  Civil  Code.^' 
In  order  to  give  effect  both  to  article  224:7  and  to  article  2480, 
it  was  held  in  an  early  case,"^  that  the  eases  referred  to  in  the 
latter  article  must  be  regarded  as  exceptions  to  the  rule  contained 
in  the  former.  This  distinction  was  also  expressly  taken  in  sev- 
eral later  cases.'*     The  general  ride   contained  in   article   2247, 


^t' Short  r.  Tinsley,  1  Met.  397,  71 
Am.  Dec.  482. 

^'  Goldsbury  v.  ^May,  1  Litt.  254. 

""Rev.  Civil  Code  (1900),  Art. 
2247.  "  Sales  or  exchanges  of  mov- 
able property  are  void  against  bona 
fide  purchasers  and  creditors  unless 
possession  is  given  before  such  bona 
fide  purchaser  or  creditor  acquires 
his  right  l>y  possession.  What  a  de- 
livery of  jiossession  is  depends  on 
the  nature  of  the  property;  it  may 
be  constructive  or  actual;  the  deliv- 
ery of  the  key  of  a,  store  in  which 
it  is  contained,  or  an  order  accepted 
by  the  person  in  whose  custody  it  is 
held,  if  at  the  order  of  the 
vendor,  is  good  evidence  of  delivery." 
Art.  2480.  "  In  all  cases  where  the 
thing  sold  remains  in  the  possession 
of  the  seller,  because  he  has  reserved 
to  himself  the  usufruct,  or  retains 
possession  by  a  precarious  title,  there 
is  reason  to  presume  that  the  sale  is 
simulated,  and  with  respect  to  third 


persons,  the  parties  must  produce 
proof  that  they  are  acting  in  good 
faith,  and  establish  the  reality  of  th<s 
sale."  Art.  5,33.  "Usufruct  is  th't 
right  of  enjoying  a  thing,  the  prop- 
erty of  which  is  vested  in  another, 
and  to  draw  from  the  same  all  th'; 
profit,  utility  and  advantages  whicli 
it  may  produce,  provided  it  be  with- 
out altering  the  substance  of  the 
thing.  The  obligation  of  not  altering 
the  substance  of  the  thing  takes  placfi 
only  in  the  case  of  perfect  usufruct.'' 
Art.  3556,  §  25.  "That  possession  is 
called  precarious,  which  one  enjoys 
by  the  leave  of  another,  and  during 
his  pleasure.  The  title  which  ex- 
cludes the  ownership,  such  as  it 
lease,   is   also   called  precarious." 

=°  Williams'  Exrs.  r.  Franklin,  7 
Mart.    (N.   S.)    670.   675. 

"Gontier  r.  Thomas,  4  Rob.  i"r,; 
Sullice  r.  Gradenigo,  15  La.  Ann. 
.'582;  McCloskey  r.  Central  Bank,  16 
La.  Ann.  284. 
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making  sales  witliout  delivery  of  possession  void  against  creditor'^, 
has  been  frequently  applied."''  More  frequently,  however,  and 
uniformly  during  the  last  twenty  years,  cases  have  been  held 
to  be  governed  by  article  2480,  which  allows  the  presumption  that 
the  sale  is  "  simulated "  to  be  overcome  by  proof  of  the  good 
faith  of  the  parties."^  A  sufScient  change  of  possession  is  ac- 
complished by  the  indorsement  and  delivery  of  a  bill  of  lading,^' 
or  by  the  attornment  of  the  vendor's  bailee  in  actual  possession.'^ 
§  372.  Maine. —  Eetention  of  possession  by  the  seller  of  per- 
sonal property  is  deemed  prima  facie  evidence  of  fraud.  The 
cases  have  not  expressly  said  that  such  evidence  in  the  ab- 
sence of  any  satisfactory  explanation  is  conclusive  of  fraud,  but 
fiside  from  some  general  language  use'd  in  a  few  cases  the  de- 
cisions are  reconcilable  with  this  view."®  The  distinction  between 
the  requirement  of  delivery  as  against  third  parties,  and  the  doc- 
trine of  fraudulent  retention  of  possession,  is,  however,  observed. 
In  a  case  decided  in  1840,  the  Supreme  Court  said:  ''  It  niust  be 
admitted  that  the  strength  of  the  reasoning  upon  which  the  rule 
rests,  that  there  must  be  a  delivery  as  respects  other  parties,  has 

-'Durnford  v.  Syndics  of  Brooks,  3  32  La.  Ann.  1132;  Nieman  v.  Con- 
Mart.  (0.  S.)  222;  Norris  v.  Mum-  dran,  34  La.  Ann.  847;  Cole  v.  Cole, 
ford,  4  Mart.  (0.  S.)  20;  Fisk  v.  39  La.  Ann.  878,  2  So.  794;  Coch- 
Chandler,  7  Mart.  (0.  S.)  403;  Bad-  rane  v.  Gilbert,  41  La.  Ann.  735,  6 
ual  V.  Moore,  9  Mart.  (0.  S:)  403;  So.  731.  In  Yale  v.  Bond,  45  La. 
Wilson  V.  Smith,  12  La.  375;  Jorda  Ann.  997,  13  So.  587,  and  Baldwin 
V.  Lewis,  1  La.  Ann.  59;  McCandlish  &  Co.  v.  Bond,  45  La.  Ann.  1012, 
V.  Kirkland,  7  La.  Ann.  614;  Las-  13  So.  742,  the  presumption  of  fraud 
siter  V.  Bussy,  14  La.  Ann.  699  was  held  to  be  rebutted  by  proof 
(here  tlie  rule  -was  applied  in  the  that  the  sale  was  a  judicial  one  and 
case  of  a  note)  ;  McCarthy  v.  Baze,  that  the  vendor  was  left  in  posses- 
26  La.  Ann.  382 ;  D'Armand  v.  Sheriff,  sion  as  the  vendee's  agent. 
21  La.  Ann.  382;  Moss,  Wise  &  Co.  '''Flash,  Lewis  &  Co.  v.  Schwa- 
V.  Johnson,  28  La.  Ann.  308.  In  backer  &  Co.,  32  La.  Ann.  356. 
Lassiter  v.  Bussy,  it  was  held  that  "  Davenport  v.  Adler  &  Co.,  52  La. 
the  fact  that  the  creditor  had  notice  Ann.  263,  26  So.  836. 
of  the  sale  made  no  difference.  '"Haskell  v.  Greely,  3  Greenl.  425; 

""Hall    V.    Hill,    6    La.    Ann.    745;  Eeed  v.  Jewett,  5  Greenl.  96;   Ulmer 

Wartel  v.  Darbeire,  8  La.  Ann.  506;  ».   Hills,   8   Greenl.   326;    Bartlett   u. 

{JrifKth  V.  Frellsen,  11  La.  Ann.  163;  Blake,  37  Me.  124,  58  Am.  Dec.  775; 

Miltenberger  v.  Parker,   17  La.  Ann.  Vining     v.     Gilbreth,     39     Me.     496. 

254;    Guice  v.   Sanders,   21   La.   Ann.  ^i^^^ne  was  not  separated  from  Mas- 

463;    Edwards   v.   Fairbanks,   27   La.  sachusetts  until  after  the  decision  of 

Ann.   449;    Spivey  v.  Wilson,  31   La.  Brooks   v.   Powers,    15   Mass.    244,   8 

Ann.  653;  Devonshire  v.  Gauthreaux,  -*-™-  ^^'^-  ^^- 
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been  greatly  impaired  in  this  and  other  States,  where  the  common 
law  has  been  so  modified  as  to  allow  the  purchaser  to  prove 
that  the  sale  was  not  fraudulent  where  possession  did  not  accom- 
pany and  follow  it.  What  will  amount  to  proof  of  delivery  has 
been  the  subject  to  much  discussion;  and  it  is  regarded  more  diffi- 
cult and  would  probably  h^  found  impracticable,  to  state  any 
general  rule  applicable  to  all  cases,  especially  in  those  States 
where  the  law  has  been  so  modified  as  not  to  require  an  actual  and 
permanent  change  of  possession,  and  where  delivery  is,  therefore, 
rather  nominal  and  symbolical  than  actual.  But  because  the 
reasoning  upon  which  the  rule  of  law  was  established  does  not 
operate  as  formerly,  and  the  rule  itself  is  less  convenient  in  prac- 
tice, that  does  not  authorize  a  court  of  law,  contrary  to  a  uniform 
course  of  decisions,  to  declare  that  the  rule  no  longer  exists."  ^* 
Accordingly  a  temporary  change  of  possession,  or  delivery,  at  the 
time  of  the  sale  is  required,  but  it  may  be  accomplished  by  slight 
acts  or  even  in  some  cases  by  mere  words.^^     In  case  of  a  bona 


""Ludwig  r.  Fuller,  17  Me.  162, 
107,  35  Am.  Dec.  245.  It  is  probable 
that  the  rule  requiring  delivery  is 
much  older  than  that  in  regard  to 
fraudulent  retention  of  possession..  See 
supra,  §  260.  And  though  the  rules 
relate  to  the  same  state  of  facta, 
they  are  not  otherwise  connected. 

"  Haskell  v.  Greely,  3  Greenl.  425 ; 
Stone  V.  Peacock,  35  'Me.  385;  Bart- 
lett  r.  Blake,  37  :Me.  124,  58  Am. 
Dec.  775 ;  Fairfield  Bridge  Co.  v.  Nye, 
60  5Ie.  372;  Reed  v.  Reed,  70  Me. 
504;  Goodwin  v.  Goodwin,  90  Me.  23, 
37  Atl.  352,  60  Am.  St.  Rep.  231. 
In  Cobb  1'.  Haskell,  14  Me.  303,  305, 
307,  31  Am.  Dec.  56,  the  lumber  sold 
was  piled  in  the  seller's  lumber  yard 
and  merely  pointed  out  to  the  buyer 
at  the  time  of  the  sale.  The  court 
said :  "  The  lumber  was  pointed  out 
to  the  plaintiff,  and  he  was  informed 
by  what  mark  it  might  be  known. 
From  the  testimony  it  appears  that 
the  plaintiff  was  requested  to  take  it 
away  and  make  the  best  of  it.  But 
the  plaintiff  took  no  part  of  the  lum- 


ber, nor  exercised  any  act  of  owner- 
ship over  it,  but  left  it  in  the  debtor's 
possession  as  before,  up  to  the  time 
of  the  attachment,  a  period  of  two 
months.  Considering,  however,  the 
nature  and  position  of  the  property, 
it  comes  very  nearly  up  to  what  has 
been  required,  to  put  it  out  of  the 
reach  of  other  creditors;  but  upon 
the  whole,  in  our  judgment,  there 
was  not  quite  enough  done  to  produce 
this  effect;  and  these  transactions  are 
so  likely  to  occasion  false  credit  and 
fraud  upon  creditors  that  the  doctrine 
of  constructive  delivery  ought  not  to 
be  extended  *■  *  *  In  the  case  under 
consideration,  there  was  not  the 
slightest  indication  of  a  transfer  of 
the  property.  It  remained  as  before 
in  the  debtor's  millyard,  still  bearing 
the  mark  it  then  had,  being  the  in- 
itial letter  of  the  debtor's  surname. 
And  thvis  it  continued,  without  a 
single  movement  on  the  part  of  the 
plaintiff,  to  avail  himself  of  the  prop- 
erty. To  sustain  his  title,  under 
these    circumstances,   against   an   at- 
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jide  agreement  at  the  time  of  the  sale  under  which  the  seller  re- 
mains in  possession  as  the  buyer's  agent  the  seller's  possession 


taching  creditor  would  be  going  far- 
ther than  can  be  justified  by  the 
principles  by  which  cases  of  this  sort 
have  been  governed."  In  the  case  of 
Vining  v.  Gilbreth,  39  Me.  496,  498, 
it  was  said:  "Where  the  articles 
sold  are  ponderous,  a  symbolical  or 
constructive  delivery  will  be  equiva- 
lent in  its  effect  to  an  actual  one. 
So  when  goods  sold  are  in  a  ware- 
house, the  delivery  of  the  key  has 
been  deemed  sufficient.  The  delivery 
of  wine  in  a  cellar  is  held  to  be 
made  by  a  delivery  of  the  keys  of  the 
cellar.  The  title  to  a  ship  at  sea 
may  pass  by  a  delivery  of  the  bill  of 
sale.  In  this  case  the  shop  was  un- 
susceptible of  manual  tradition  from 
its  bulk.  The  delivery  of  the  key  was 
as  complete  a  delivery  as  the  subject- 
matter  reasonably  admitted,  and  if  in 
good  faith  is  sufficient  to  pass  the 
title."  In  McTCee  v.  Garcelon,  60 
Me.  165,  166,  169,  11  Am.  Rep.  200, 
the  court  said :  "  There  must  be  such 
evidence  arising  from  the  conduct  of 
+he  parties  as  shows  a  relinquishment 
of  ownership  and  possession  of  the 
property  by  the  vendor,  and  an  as- 
sumption of  these  by  the  vendee. 
This  is  the  case:  1.  Actually,  when 
there  has  been  a  formal  tradition  of 
the  property  to  the  vendee;  or,  5. 
Constructively,  when,  the  property  not 
being  present,  or  accessible,  as  a.  ship 
at  sea,  the  vendor  gives  the  vendee 
a  grand  bill  of  sale,  under  which  he 
takes  possession  upon  her  arrival  in 
port;  or  if  the  property  is  difficult 
of  access,  as  logs  in  a  stream,  or  in- 
capable of  manual  tradition,  as  large 
blocks  of  stone,  when  the  vendor  ap- 
proaches in  view  of  it  with  the 
vendee,  and  proclaims  a  delivery  to 
him ;  or,  when  a  part  of  the  goods 
are    delivered   for   the   whole;    or,   if 


the  goods  are  in  the  custody  of  a 
third  party,  where  the  parties  to  the 
sale  give  such  party  notice  of  the 
transfer ;  or,  3.  Symbolically,  when 
the  vendor  gives  the  vendee  the  key 
to  the  warehouse  in  which  the  goods 
are  stored,  or  an  order  on  the  whar- 
finger, or  warehouse-keeper,  who  has 
them  in  charge,  or  a  duplicate  in- 
voice of  a  ship's  cargo,  authenticated 
by  the  master,  or  a  bill  of  lading 
duly  indorsed.  Though  the  assign- 
ment and  delivery  to  the  vendee  by 
the  vendor  of  a  bill  of  lading,  in- 
voice, or  other  like  documentary  evi- 
dence of  his  title  to  the  goods  has 
been  held  good,  aa  a  symbolical  de- 
livery, the  delivery  of  a,  bill  of 
parcels,  or  bill  of  sale  by  the  vendor 
to  the  vendee  has  been  held  insuffi- 
cient, as  these  depend  solely  upon  the 
vendor  for  their  authenticity,  and 
may  be  multiplied  indefinitely;  such 
memoranda  are  not,  technically  con- 
sidered, documentary  evidence  of  the 
vendor's  title.  *  *  *  In  this  case 
there  was  no  actual  delivery.  John 
McKee,  the  vendor,  and  husband  of 
the  plaintiff,  held  the  same  posses- 
sion after  as  before  the  sale  of  the 
cattle.  There  was  no  change  of  pos- 
session by  the  act  of  sale.  The  plain- 
tiff had  no  possession  either  of  the 
cattle  or  the  farm  on  which  they 
were  kept.  She  resided  on  the  farm 
simply  because  her  husband  did.  Nor 
was  there  any  constructive  or  sym- 
bolical delivery,  unless  the  delivery 
of  the  bill  of  sale  constituted  one ; 
and  that,  as  we  have  seen,  is  not 
sufficient,  there  being  nothing  to  pre- 
vent an  actual  delivery  by  a  transfer 
of  the  manual  possession  of  the  prop- 
erty of  the  vendee."  See  also  Sawyer 
V.  kichols,  40  Me.  212,  216,  217- 
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will  be  deemed  the  possession  of  the  buyer.""  In  no  case  can  a 
creditor  who  has  notice  of  a  bona  fide  sale  attach  the  property 
merely  because  there  has  been  no  delivery  or  change  of  posses- 
sion, and  in  a  suit  where  the  sheriff  is  the  nominal  party  to  the 
action,  notice  to  the  creditor  will  be  held  good  against  him.^* 
But  notice  to  the  sheriff  if  not  communicated  to  the  creditor  is 
insufficient  in  a  suit  where  the  creditor  is  the  party  to  the  action.^* 
§  373.  Maryland. —  The  recording  of  a  bill  of  sale  in  conformity 
with  the  statutory  requirements^"  prevents  a  conveyance  from  be- 


=2  Goodwin  v.  Goodwin,  90  Me.  23, 
37  Atl.  352,  eo  Am.  St.  Rep.  231.  In 
the  case  of  Hotchkiss  v.  Hunt,  40  ile. 
213,  221,  Kent,  J.,  said:  "It  is  in- 
sisted, liowever,  tliat  if  the  title 
actually  passed  under  the  first  sale, 
that  a  resale  can  be  eflfected  only  in 
the  same  manner  as  the  original  sale, 
and  that,  unless  a  delivery  is  proved, 
the  title  will  not  revest.  This  propo- 
sition, as  a  general  rule,  seems  to 
be  well  established.  But  where,  by 
the  terms  of  the  agreement,  or  by  a 
fair  implication  therefrom,  the  article 
thus  sold  or  resold  is  to  remain  in 
the  possession  of  the  vendor  for  a 
specific  time  or  for  a  specific  pur- 
pose, as  part  of  the  consideration, 
and  the  sale  is  otlierwise  complete, 
the  possession  of  the  vendor  will  be 
considered  the  possession  of  the 
venilce.  and  the  delivery  will  be  com- 
plete and  sufficient.  In  the  case  of 
Barrett  !'.  Goddard,  3  Mason,  107,  it 
appeared  that  certain  bales  of  cotton 
were  sold  by  marks  and  numbers,  then 
lying  in  vendor's  warehouse,  for 
which  a  note  was  given  on  six 
months,  and  it  was  agreed  that  they 
might  remain  rent  free,  at  option  of 
vendee,  in  vendor's  warehouse ;  and, 
although  there  was  no  separation  or 
formal  delivery  in  any  manner,  it 
was  held  that  the  delivery  was  com- 
plete as  again-^t  a  subsequently  at- 
taching creditor,  whose  title  was  by 
assignment.  Judge  Story  says:  'The 
principle  is  sound  that  a  continuance 


of  the  possession  of  the  vendor  does 
not  prevent  the  delivery  being  com- 
plete, if  nothing  further  remains  to 
be  done  on  either  side,  and  the  pos- 
session is  by  mutual  consent.  There 
is  nothing  in  reason  or  principle  to 
make  the  present  case  different, 
simply  because  the  bales  of  cotton  re- 
mained in  the  plaintiff's  warehouse. 
It  was  part  of  the  bargain  tliat  tliey 
should  so  remain,  and  a  part  of  the 
consideration  of  the  promise.'  This 
case  is  cited  and  part  of  tJie  above 
language  quoted  by  Shepley,  C.  J.,  in 
Means  v.  Williamson,  37  Me.  556. 
The  case  of  Gleason  v.  Drew,  9 
Greenl.  79,  81,  sustains  the  same 
view.  That  was  a  case  of  resale,  and 
the  point  was  urged  that  there  was 
no  delivery.  The  court  admit  the  gen- 
eral principle  that  the  same  formali- 
ties were  requisite  in  resale  as  in  the 
original  sale,  but  hold,  that  where, 
under  the  new  agreement  for  a  resale, 
one  of  the  terms  was  that  the  vendor 
should  retain  the  property  as  the 
vendee's,  with  a  right  to  repurchase, 
that  the  property  would  be  reinvested 
in  the  original  owner  without  any 
other  delivery." 

"Ludwig  r.  Fuller,  17  Jle.  102,  35 
Am.  Dec.  245. 

"McKee  v.  Garcelon,  60  Me.  165, 
11  Am.  Eep.  200. 

==Code  (1904),  Art.  21,  §§  41,  50. 
"  No  personal  property,  of  any 
description  whatever,  whereof  the 
vendor,  mortgagor  or  donor  shall,  re- 
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ing  defeated  on  accotint  of  tlie  vendor's  retention  of  possession.^" 
AVhere  there   is   a   suiEcient   change  of  possession,   obviously  no 


main  in  possession,  shall  pass,  alter 
or  change,  or  any  property  therein  be 
transferred  to  any  purchaser,  mort- 
gagee or  donee,  unless  by  bill  of  sale 
or  mortgage  acknowledged  and  re- 
corded as  herein  provided;  but  noth- 
ing herein  shall  be  construed  to  ex- 
tend to  any  sale  or  gift,  where  the 
same  is  accompanied  by  delivery,  nor 
to  invalidate  such  transfer  as  be- 
tween the  parties  thereto."  "  No 
bill  of  sale  or  mortgage  of  personal 
property  shall  be  valid,  except  as  be- 
tween the  parties,  unless  the  bar- 
gainee or  vendee  or  mortgagee,  or 
some  one  of  them,  or  the  agent  of 
some  one  of  them,  shall  make  a.n 
afndavit  that  the  consideration  in 
said  bill  of  sale  or  mortgage  is  true 
and  bona  fide  aa  therein  set  forth." 
The  general  provisions  of  section  41 
have  been  in  force  S'ince  enactment  of 
the  act  of  1729,  ^.  8,  §  5. 

^Tister  v.  Beall's  Admrs.,  1  H.  & 
J.  31;  'Hambleton's  Exr.  v.  Haywa-rd, 
4  H.  &  J.  443;  Clary  v.  Frayer,  8 
G.  &  J.  398;  Kreuzer  v.  Cooney,  45 
Md.  582;  Paine  v.  Young,  56  Md. 
314.  In  Garrett  v.  Hughlett,  1  H. 
&  J.  3,  4,  it  was  said :  "  The  act  of 
Assembly,  by  requiring  the  bill  of 
sale  to  be  acknowledged  and  recorded 
within  a  limited  time,  intended  by 
those  circumstances  of  notoriety  to 
take  off  the  presumption  of  fraud 
arising  from  the  vendor's  continuing 
in  possession.  But  if  there  were 
other  circumstances  attending  the 
transaction,  which  tended  to  show  it 
fraudulent,  those  circumstances  might 
be  given  in  evidence."  In  Bruce's 
Admrs.  v.  Smith,  3  H.  &  J.  499,  the 
bill  of  sale  had  been  recorded  in  the 
District  of  Columbia  where  the 
parties  resided  at  the  time  of  the 
transfer.      The   grantor    later   moved 
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into  Maryland  with  the  slaves  sold 
in  his  possession,  and  they  were  there 
attached  by  his  creditors.  The  stat- 
ute in  the  District  of  Columbia  was 
identical  with  that  in  force  in  Mary- 
land and  the  grantee  was  protected. 
In  the  following  cases  either  no 
record  or  no  acknowledgment  of  the 
sale  was  made,  or  tha±  which  was 
made  was  held  to  be  insufficient  un- 
der the  statute,  and  the  vendor's  re- 
tention of  possession,  therefore,  ren- 
dered the  conveyance  absolutely 
fraudulent  as  to  third  persons: 
Ooale  V.  Harrington,  7  H.  &  J.  147 ; 
Byer  v.  Etnyre,  2  Gill,  150,  41  Am, 
Dec.  410;  Texter  v.  Orr,  80  Md.  392, 
38  Atl.  939;  Kersner  v.  Bradley,  87 
Md.  488,  40  Atl.  58;  Pleasanton  v. 
Johnson,  91  Md.  673,  47  Atl.  1025 
(here  the  transfer  was  in  the  form 
of  a  mortgage)  .  In  the  case  of 
FranlUin  v.  Claflin,  49  Md.  24,  44, 
where  a  bill  of  sale  was  properly  re- 
corded, the  court  used  language  sug- 
gesting that  where  the  retention  of 
possession  and  use  of  the  property  by 
the  seller  conflicts  with  the  terms 
of  the  bill  of  sale,  the  sale  should  be 
considered  constructively  fraudulent. 
The  court  said :  "  Waiving  for  the 
present  the  fact  that  the  bill  of  sale 
and  deed  of  covenant  of  the  8th  of 
January,  1876,  purport  to  constitute 
an  absolute  transfer  of  all  the  right, 
title,  and  interest  of  the  vendors,  to 
the  claimant,  the  vendee,  in  and  to 
the  chattels,  choses  in  action,  etc., 
of  the  vendors,  and  that  the  retention 
of  an  interest  in  and  control  over  it, 
would  be  in  direct  conflict  with  those 
muniments  of  the  vendee's  title,  noth- 
ing could,  in  our  judgment,  be  more 
utterly  inconsistent  with  a  contract 
of  sale  purporting  to  be  absolute 
than  the  existence  of  a  right  or  in- 
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record  of  the  transfer  is  necessary.^^  If  the  creditor  seeking  to 
attack  the  sale  had  notice  of  it  when  it  was  made,  the  sale  will  b© 
valid  against  him  although  there  was  no  change  in  the  posses- 
sion of  the  property,  and  no  bill  of  sale  was  recorded.^* 

§  374.  Massachusetts. —  The  law  was  settled  at  an  early  date  to 
the  effect  that  retention  of  possession  by  the  seller  is  not  con- 
clusive of  fraud  but  is  merely  strong  evidence  which  may  be  re- 
butted by  proof  of  the  bona  fides  of  the  sale.^^    It  is  held  as  a  dis- 


terest  in,  or  control  over  the  same 
in  the  vendor.  If  such  reservation 
was  secret,  it  was  evidence  of  col- 
lusion; if  open,  it  tended  to  hinder 
and  delay  the  creditor,  and  was  legal 
or  constructive  fraud."  The  facts  in 
the  case,  however,  pointed  strongly 
to  fraud  in  fact,  which  had  been 
found  by  the  jury  to  exist,  and  the 
court  merely  affirmed  the  judgment 
on  appeal. 

"'Bryan  v.  Hawthorne,  1   Md.   519. 

"  la  the  case  of  Hudson  i'.  Warner, 
2  H.  &  G.  415,  430,  Archer,  J.,  said: 
"  The  act  of  Assembly  of  1729,  c.  8, 
had  for  its  object  the  suppression  of 
secret  sales.  By  demanding  that 
transfers  should  be  recorded,  it  was 
intended  that  notice  should  be  given 
that  no  one  might  be  injured  or  de- 
luded by  secret  and  unknown  convey- 
ances. Its  object,  then,  being  to  pro- 
tect creditors  from  prior  secret  con- 
veyances, any  such  creditor,  who  had 
notice  of  such  incumbrance,  could  not 
be  considered  as  falling  in  the  class 
of  those  for  whose  benefit  the  act  was 
passed.  For  when  he  had  notice,  how 
could  he  be  considered  as  injured  by 
the   conveyance?  " 

"  Waite  V.  Hudson,  1  Dane  Abr. 
635;  Gould  v.  Ward,  4  Pick.  104; 
Fletcher  v.  Willard,  14  Pick.  464;  In- 
galls  V.  Herrick,  108  Mass.  351,  11 
Am.  Eep.  360.  The  language  used  in 
the  following  cases  shows  that  the 
same  view  has  not  always  been  taken 
as  to  whether  in  the  absence  of  any 


explanation  proof  of  the  seller's  re- 
tention of  possession  is  conclusive 
of  fraud.  In  the  case  of  Brooks  v. 
Powers,  15  Mass.  244,  247,  8  Am. 
Dec.  99,  the  court  said:  "  It  has  been 
contended  in  this  case  that  the  pos- 
session of  the  vendor  of  personal 
chattels,  after  sale,  is  conclusive  evi- 
dence in  favor  of  creditors  that  the 
sale  was  fraudulent;  or  rather  that 
it  is  itself  a  fraud.  But  we  are  all 
of  opinion  that,  although  it  is  gen- 
erally evidence  of  the  strongest  kind, 
it  is  not  conclusive.  The  vendee 
may,  notwithstanding,,  upon  proof 
that  the  sale  was  iona  fide  and  for  a 
valuable  consideration,  and  that  the 
possession  of  the  vendor,  after  such 
sale,  was  in  pursuance  of  some  agree- 
ment not  inconsistent  with  honesty 
in  the  transaction,  hold  under  his 
purchase  against  creditors.  And  so 
it  has  been  often  decided  in  this 
court  as  well  as  in  England."  In 
Wheeler  r.  Train,  3  Pick.  255,  257, 
the  effect  of  the  vendor's  retention 
of  possession  was  held  to  be  overcome 
by  proof  of  a  iona  fide  lease  to  him 
by  the  vendee.  Wilde,  J.,  said: 
"  The  possession  of  the  vendor  after 
the  sale  is  not  a  conclusive  badge  of 
fraud.  It  may  be  so  when  unex- 
plained, but  it  is  always  open  to 
proper  explanations.  It  is  evidence 
of  fraud,  and  not  fraud  per  se,  and 
so  has  always  been  considered  in  this 
court."  In  Allen  v.  Wheeler,  4 
Gray,   123,   127,  the  view  was  taken 
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tinct  principle,  however,  that  a  change  of  possession,  or  delivery, 
at  the  time  of  the  sale  is  absolutely  essential  against  every  one  save 
the  seller.*"  The  delivery  of  a  bill  of  sale  is  not  enough  to  ac- 
complish a  delivery  such  as  the  law  requires,*-'  but  a  constructive 
delivery  is  held  sufficient  in  some  cases  —  as  where  the  seller's 
bailee  in  possession  is  notified  of  the  transfer,*^  where  samples  are 


that  proof  of  retention  of  possession 
by  the  vendor  was  merely  prima 
facie  evidence  of  fraud  for  the  con- 
sideration of  the  jury  and  that  such 
proof  did  not  tlirow  upon  the  vendee 
the  burden  of  proving  tlie  good  faith 
of  the  sale.  Metoalf ,  J.,  said :  "  It 
was  not  for  tlie  court  to  decide 
whether  the  evidence  proved  that  the 
transactions  between  the  plaintiff 
and  Underwood  were  fraudulent  as 
against  Underwood's  creditors.  That 
was  a  question  for  the  jury,  upon  a 
consideration  of  all  the  evidence  as 
to  the  nature  of  those  transactions." 
The  same  view  seems  to  have  been 
taken  by  the  court  in  the  case  of 
Green  v.  Rowland,  16  Gray,  58,  where 
the  vendor  remained  in  possession  as 
the  vendee's  agent. 

"  Butterfield  v.  Baker,  5  Pick.  522 ; 
Schumway  v.  Rutter,  7  Pick.  56; 
Hallgarten  v.  Oldham,  135  Mass.  1, 
46  Am.  Rep.  433.  In  the  case  of 
Ia2fea£^;Suirmeri_J_7__JJaaSt_J^l  0 , 
1  l57wTuoh*~Sablisliedthis  rule, 
Jackson,  J.,  said:  "A  few  hours 
after  this  conveyance  was  made  in 
Philadelphia  the  defendant  attached 
the  goods  in  Boston.  The  attaching 
creditors  are  to  be  considered  as  pur- 
chasers for  a  valuable  consideration: 
and  in  the  present  case  as  purchasers 
bona  fide,  and  without  notice  of  the 
prior  conveyance  to  the  plaintiff. 
The  defendant  took  possession  under 
their  title;  and  the  plaintiff  never  ac- 
quired possession.  The  general  rule 
is  perfectly  well  established,  that  the 
delivery  of  possession  is  necessary  in 
a  conveyance  of  personal  chattels  as 


against  every  one  but  the  vendor. 
When  the  same  goods  are  sold  to  two 
different  persons,  by  conveyances 
equally  valid,  he  who  first  lawfully 
acquires  the  possession  will  hold 
them  against  the  other."  It  will  be 
noticed  that  in  this  case  the  plain- 
tiff was  guilty  of  no  lack  of  dili- 
gence in  endeavoring  to  obtain  pos- 
session. 

"^  Clark  V.  Williams,  190'  Mass. 
219,  222;  Carter  v.  Willard,  19  Pick. 
1;  Burge  V.  Cone,  6  Allen,  412; 
Dempsey  v.  Gardner,  127  Mass.  381, 
34  Am.   Rep.   389., 

*^  Russell  V.  O'Brien,  127  Mass. 
349;  Clark  v.  Williams,  190  Mass. 
219.  But  in  the  absence  of  such 
notice  the  buyer  is  not  protected 
against  attaching  creditors.  In  Car- 
ter V.  Willard,  19  Pick.  1,  8,  10,  the 
court  said :  "  Where  the  goods  are 
in  the  hands  of  a  custodier  or  third 
party,  to  be  kept  for  the  use  of  the 
vendor,  a  notice  to  such  keeper  by  the 
parties,  of  the  sale,  is  held  to  be  a 
valid  constructive  delivery.  Thus  in 
Tuxworth  V.  Moore,  9  Pick.  347,  20 
Am.  Dee.  479,  where  a  person  had  a 
horse  at  a  livery  stable,  and  sold  it 
to  the  plaintiff,  and  both  the  vendor 
and  vendee  informed  the  livery  stable- 
keeper  of  the  sale,  it  was  held  to  be 
a  valid  transaction  against  the  cred- 
itor who  afterward  attached  it  as 
the  property  of  the  vendor.  This  is 
a  case  somewhat  analogous  to  the 
one  at  bar.  And  if  the  vendee,  who 
has  agreed  for  the  purchase  of  goods, 
desires  the  vendor  to  keep  them  for 
the  vendee,  and  the  vendor  accepts  an 
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delivere-il  from  large  bales,*''  or  acitiial  delivery  of  part  of  a  mass 
is  made  as  a  symbolical  delivery  of  tbe  whole,**  or  wliere  negoti- 
able mercantile  documents  representing  tbe  goods  are  indorsed 
and  delivered.*^     And  nnder  extraordinary  circumstances,   even 


order  for  that  purpose,  these  trans- 
actions make  a  good  delivery.  El- 
more r.  Stone,  1  Taunt.  458  *  *  * 
We  are  all  satisfied  that  the  bill  of 
sale  or  parcels,  and  notice  of  the 
same  by  the  parties  to  Damon,  as 
stated  in  the  report,  as  to  the  prop- 
erty in  the  hotel  and  Irvery  stable, 
do  constitute  a  valid  contractive  de- 
livery of  the  same,  and  that  the 
plaintifif  has  a  right  to  recover  dam- 
ages for  the  taking  of  the  same. 
But  in  regard  to  the  furniture  in  the 
Mansion  House,  which  was  in  the 
possession  of  llrs,  Southwick,  there 
was  no  notice  of  the  sale  given  to 
her,  nor  any  act  done  which  can  be 
construed  to  be  a  delivery,  unless  the 
giving  of  the  bill  of  parcels  shall  of 
itself  be  considered  as  a  delivery  of 
the  goods  and  chattels  therein  said 
to  be  sold.  Now  it  cannot  be  con- 
sidered as  documentary  evidence,  for 
bills  of  parcels  may  be  multiplied 
indefinitely;  but  not  so  the  docu- 
mentary papers  properly  so-called." 
In  the  case  of  Kittredge  v.  Sumner, 
11  Pick.  50,  the  ouTier  of  a  part  in- 
terest in  chattels  was  in  actual  pos- 
session and  sold  his  interest  to  his 
eo-owner,  keeping  possession  as  the 
latter's  agent.  The  court  held  that 
no  further  delivery  was  necessary 
against  creditors. 

*  Ingalls  V.  Herrick,  108  Mass. 
351,  .3:)3.  11  Am.  Rep.  3B0.  Colt,  J., 
said:  "Upon  this  question,  there 
was  evidence  tending  to  show  that  the 
flocks  were  bought  for  resale;  that 
the  bales  were  large,  not  easily 
moved,  and  requiring  room  for  stor- 
age; that  the  plaintiff,  having  no 
convenient  place,  agreed  with  Bos- 
worth,  at  the  time  of  the  bargain,  to 
let    them    remain   where    they    were. 


and  pay  storage,  and  directed  him  to 
obtain  samples  of  the  flocks,  which 
he,  the  plaintifif,  could  take  with  him 
to  New  York  to  sell  by ;  and  that 
Bosworth  accordingly  opened  the 
bales,  took  out  samples  of  two  kinds 
of  flocks,  sewed  up  the  bales,  and 
gave  the  samples  to  the  plaintiff  at 
the  time  he  delivered  the  bill  of 
parcels.  The  plaintiff  bought  upon 
his  own  previous  knowledge  of  the 
article,  having  seen  the  flocks  at  the 
storeroom  of  the  factory  a  week  or 
two  before.  The  samples  were  not 
required  or  used  by  him  in  reference 
to  his  own  purchase,  and  Bosworth, 
in  taking  them  from  the  bales,  acted 
under  the  directions  and  as  the  agent 
of  the  plaintiff,  and  with  reference 
to  future  sales  by  him.  It  was  a 
significant  act  of  ownership  and  pos- 
session on  the  part  of  the  plaintiff, 
after  the  sale  was  agreed  on,  through 
Bosworth,  acting  m  this  respect  as 
his  agent.  There  is  something  more, 
therefore,  here  disclosed,  than  a  mere 
contract  of  sale  without  delivery  or 
possession  under  it.  And  we  are  of 
opinion,  under  the  law  heretofore 
laid  down  by  the  court,  that  the  case 
should  have  been  submitted,  with 
proper  instructions  to  the  jury." 

"Hobbs  r.  Carr,  127  Mass.  532. 

"Pratt  r.  Parkman,  24  Pick.  42 
(bill  of  lading).  But  indorsement 
alone  is  insufficient.  Buffington  v. 
Curtis,  15  Mass.  52S,  8  Am.  Dec. 
115.  In  the  case  of  Hallgarten  v. 
Oldham,  _1 35  Mass.  1,  ae'lmT'Eep. 
433,  The  warehouse  receipt  which  had 
been  delivered  to  the  purchaser  was 
not  negotiable  in  form,  and  since  the 
warehouseman  had  not  been  notified 
of  the  transfer  the  court  held  the 
sale  void. 
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though  the  delivery  is  delayed  until  some  time  after  the  sale,  that 
is  held  not  to  be  fatal  if  such  delay  is  reasoaahle  under  the  cIt- 
cumstances.''®  And  it  seems  that  if  a  creditor  kaew  of  the  sale 
when  it  was  made  he  cannot  treat  it  as  void.*^ 


"  This  rule  Avas  applied  in  Joy  c. 
Sears,  9  Pick.  4,  and  Turner  v.  Cool- 
idge,  2  !Mete.  350,  where  vessels  were 
sold  while  at  sea.  In  the  case  of 
Putnam  r.  Dutch,  8  Mass.  2S7,  291, 
a  co-owner  of  a  ship  in  a  distant 
port  secured  a  mortgage  of  the  in- 
terest of  the  other  co-owner.  The 
court  said:  "If  a  ship  be  at  sea,  a 
transfer  by  bill  of  sale,  without  de- 
livery, is  good  as  against  all  per- 
sons; and  the  reason  is,  that  as  be- 
tween the  parties  the  contract  is 
binding  in  all  cases ;  and  the  subse- 
quent possession  of  the  vendor  avoids 
it  as  to  third  persons  only  because 
it  is  an  indication  of  fraud;  which 
reason  cannot  apply  in  a  case  where 
delivery  is  impossible.  We  see  no 
reason  why  the  exception  should  not 
extend  to  protect  contracts  relating 
to  ships  which  are  at  home,  but  in  a 
port  distant  from  the  place  where 
the  contract  is  made.  In  such  case 
the  vendee  should  take  possession 
within  a  reasonable  time.  Whether 
that  was  done  in  this  instance  the 
facts  stated  do  not  enable  us  to  de- 
cide. We  are  of  opinion  that  tlie 
distance  between  Salem  and  Man- 
chester is  immaterial,  and  we  know 
not  how  long  the  vessel  remained 
at  the  latter  place,  except  that  it 
was  only  a  few  days.  But  there  is 
one  ciroumjstance  upon  which  we  are 
satisfied  that  the  plaintiff  is  entitled 
to  recover.  The  vessel  was  seized  by 
the  defendant  in  an  hour  after  the 
execution  of  the  bill  of  sale  by  Allen. 
She  was  then  the  property  of  the 
plaintiff,  his  title  being  liable  to  be 
divested  by  his  subsequent  laches. 
The  possession  of  the  defendant  was, 
therefore,  in  its  inception  wrongful; 
and  we  are  of  opinion  that  the  plain- 


tiff, in  suffering  that  possession  to 
continue  for  a  few  days,  was  not 
guilty  of  such  nLegligence  as  thereby 
to  have  forfeited  his  claim.  Indeed 
it  must  be  a  strong  case  in  which 
wrong  by  sufferiince  shall  be  matured 
to  right.  It  will  be  observed  that 
immediately  on'  the  vessel's  arrival 
at  her  home  in  Salem  the  plaintiff 
went  on  board  her  and  attempted  to 
take  possession."  In  Lanfear  v. 
Sumner,  17  Mass.  110,  9  Am.  Dec. 
119,  however,  where  ordinary  chat- 
tels were  sold,  the  sale  was  made  at 
a  distance  and  was  held  void  against 
creditors  who  attached  immediately 
afterward,  although  the  buyer  had 
not  had  time  to  take  possession.  It 
docs  not  appear  that  any  publicity 
need  be  given  the  temporary  change 
of  possession  necessary  to  constitute 
a  delivery.  If  the  buyer  takes  pos- 
session before  the  seller's  creditors 
attach,  the  latter  cannot  complain 
because  of  the  fact  that  a  consider- 
able length  of  time  elapsed  after  tlie 
sale  before  there  was  any  change  of 
possession.  Bartlett  v.  WiUiams,  1 
Pick.  288;  Foster  v.  Saco  Mfg.  Co.," 
12  Pick.  451  (case  of  assignment  for 
creditors) . 

"In  Bartlett  v.  Williams,  1  Pick. 
288,  295,  it  was  thus  said :  "  It  is 
certainly  a  general  rule  that  posses- 
sion must  follow  and  accompany  the 
deed,  and  that  the  possession  of  the 
vendor  after  the  bill  of  sale,  unex- 
plained, would  render  the  conveyance 
void  as  against  creditors.  But  such 
a  possession  may  be  explained,  as  in 
the  case  of  Kidd  v.  Rawlinson,  2 
B.  &  P.  59,  and  be  perfectly  consist- 
ent with  justice.  So  if  the  creditor 
knew  and  assented  to  the  sale,  as  in 
Steel  V.  Brown,  1   Taunt.  381." 
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§  375.  Michigan. —  A  statute*®  states  the  general  rule  of  law.*" 
A  change  of  possession  to  be  within  the  meaning  of  the  statute 


"Comp..  Laws  (1897),  Vol.  3, 
§  9520.  "  Every  sale  made  by  a 
vendor,  of  goods  and  chattels  in  his 
possession,  or  under  his  control,  and 
every  assignment  of  goods  and  chat- 
tels by  way  of  mortgage  or  security, 
or  upon  any  condition  whatever,  un- 
less the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change 
of  possession  of  the  things  sold,  mort- 
gaged or  assigned,  shall  be  presumed 
to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the 
creditors  of  tlie  person  making  such 
assignment,  or  subsequent  purchasers 
in  good  faith,  and  shall  be  conclusive 
evidence  of  fraud,  unless  it  shall  be 
made  to  appear,  on  the  part  of  the 
persons  claiming  under  such  sale  or 
assignment,  that  the  same  was  made 
in  good  faith,  and  without  any  in- 
tent to  defraud  such  creditors  or 
purchasers."  §  9521.  "  The  term 
'  creditors,'  as  used  in  tlie  preceding 
section,  shall  be  construed  to  include 
all  persons  who  shall  be  creditors  of 
the  vendor  or  assignor,  at  any  time 
whilst  such  goods  and  chattels  shall 
remain  in  his  possession,  or  under 
his  control." 

*  The  general  rule  was  applied  in 
the  following  cases  as  well  as  in 
those  cited  in  the  notes  which  follow 
in  this  section :  McLaughlin  v. 
Lange,  42  Mich.  81;  Williams  v. 
Brown,  137  Mich.  569.  In  the  latter 
case  the  statute  was  held  to  apply  to 
prior  as  well  as  subsequent  creditors. 
In  Jackson  v.  Dean,  1  Doug.  519,  the 
first  reported  case  which  applied  the 
statute,  the  transfer  was  by  way  of 
security.  The  jury  had  been  charged : 
"  That  they  were  to  decide  from  all 
the  facts  in  the  case  whether  the 
plaintiff  (below)  had  sufficiently  ex- 
plained   the    want    of    possession    in 


himself;  that  his  want  of  possession 
was  prima  facie  evidence  against 
him,  and  conclusive,  unless  explained; 
and  that  they  were  to  determine  as 
to  the  sufficiency  of  the  explanation 
as  well  as  to  whether  the  transfer 
was  made  in  good  faith,  or  with  in- 
tent to  defraud."  This  instruction 
was  held  correct.  In  delivering  the 
opinion  in  the  case  of  Hatch  v. 
Fowler,  28  Mich.  205,  211,  Cooley,  J., 
said;  "The  other  important  ques- 
tion arises  upon  the  refusal  of  the 
court  to  charge  the  jury  that  if  the 
sale  was  made  by  Doyle  to  the  plain- 
tiffs, but  they  left  the  lumber  with 
him,  and  he  acted  with  and  treated 
it  as  his  own,  such  sale  would  be 
deemed  fraudulent  and  void  as 
against  the  creditors  of  Doyle.  The 
judge  refused  this  on  the  ground  that 
to  charge  it  would  be  to  take  the 
question  of  fraud  from  the  jury. 
But  in  this  lie  was  mistaken.  In  ef- 
fect the  charge  requested  would  only 
have  laid  down  the  rule  established 
by  statute  (Comp.  Laws,  §  4703), 
which  declares  that  every  sale  made 
by  a  vendor  of  goods  and  chattels 
in  his  possession  or  under  his  con- 
trol, unless  the  same  be  accompanied 
by  an  immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued 
change  of  possession,  sliall  be  pre- 
sumed to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor 
and  subsequent  purchasers  in  good 
faith,  and  be  conclusive  evidence  of 
fraud,  unless  it  shall  be  made  to  ap- 
pear on  the  part  of  the  person  claim- 
ing under  the  same  that  it  was  made 
in  good  faith  and  without  any  intent 
to  defraud  such  creditors  or  pur- 
chasers. The  sale,  therefore,  not  fol- 
lowed by  actual  and  continued 
change  of  possession,  was  to  be 
deemed    or    presumed   to   be    fraudu- 
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must  be  open,  visible,  and  substantial,  such  as  to  give  notice  to 
the  public  of  the  transfer  of  title;  and  a  mere  temporary  change 
■will  not  suffice.^"     It  need  not  be  instantaneous.^^     If  the  posses- 


lent;  and  this  presumption  would  be 
conclusive  unless  the  vendees  made 
the  satisfactory  proof  of  good  faith. 
To  so  instruct  the  jury  was  not  to 
take  the  case  away  from  them,  but 
to  give  them  the  rule  which  the 
statute  lays  down  for  their  guidance 
in  passing  upon  the  question  of  fraud 
which  had  been  raised  by  the  evi- 
dence." In  the  case  of  Molitor  v. 
Eobinson,  40  Mich.  200,  the  buyer 
testified  to  the  good  faith  of  the  pur- 
chase and  the  payment  in  money  of 
a  fair  price.  It  was  held  that  al- 
though there  was  no  distinct  evi- 
dence to  the  contrary,  it  was  a  ques- 
tion for  the  jury  whether  or  not  the 
presumption  of  fraud  had  been  re- 
butted. 

"» Clark  V.  Lee,  78  Mich.  221,  44 
N.  W.  260.  In  the  case  of  Hopkins 
V.  Bishop,  91  Mich.  328,  333,  51 
N.  VV.  902,  30  Am.  St.  Eep.  1t80,  the 
court  said:  "A  careful  examination 
of  the  charge  of  the  court  shows  that 
the  burden  of  proof  was  put  upon  the 
defendant  to  show  that  this  sale 
was  fraudulent  as  against  creditors, 
without  any  reference  to  what  the 
jury  might  find  as  a  fact  as  to  an 
actual  and  continued  change  of  pos- 
session of  the  goods.  This  was  error. 
There  is  no  doubt  that  there  was  in 
law  a  sufficient  immediate  delivery; 
and  if,  upon  the  delivery  of  the  key 
to  plaintifiF,  he  had  gone  into  the 
store  and  assumed  the  management 
of  it,  the  mere  fact  of  his  hiring  his 
son  to  help  him  in  the  business  or  the 
management  of  it  would  not  have 
militated  against  his  "  actual  and 
continued  possession '  under  the  stat- 
ute; but  there  was  testimony  tend- 
ing to  show  that  the  key  was  re- 
turned to  the  son  a  few  days   after- 


ward, and  that,  so  far  as  any  out- 
ward evidence  was  concerned,  the  son 
was  running  the  business  after  the 
sale  the  same  as  before.  The  jury 
should  have  been  instructed  that,  if 
they  found  that  the  possession  of 
these  goods  was  not  actually  and  con- 
tinually in  the  plaintifiF  from  the  de- 
livery up  to  the  time  of  the  levy, 
then  it  was  for  him  to  show  that  the 
sale  was  an  honest  one.  It  would 
not  be  necessary  that  the  plaintiff 
himself  should  remain  at  the  store 
and  personally  manage'  the  business. 
He  had  the  right  to  select  an  agent 
to  do  this  for  him.  But  he  could 
not  select  a  vendor  of  the  goods  as 
such  agent  unless  something  was 
done  to  give  the  public  to  understand 
that  the  possession  of  the  vendor  was 
the  possession  of  the  plaintiff,  and 
that  there  had  been  a  change  in  the 
ownership  of  the  goods.  This  change 
must  be  an  '  open,  visible,  substan- 
tial '  one.  Clark  v.  Lee,  78  Mich. 
221,  231,  44  N.  W.  260." 

"'  In  the  case  of  Jansen  v.  Mc- 
Queen, 105  Mich.  199,  201,  63  N.  W. 
73,  there  was  a  sale  by  a  husband  to 
his  wife  of  property  used  by  the 
husband  in  connection  with  his  busi- 
ness. The  court  said :  "  The  circuit 
judge  charged  the  jury,  in  effect, 
that  if  there  was  no  immediate  de- 
livery of  the  property,  and  no  actual 
and  continued  change  of  possession, 
then,  by  the  terms  of  How.  St., 
§  6190,  the  burden  of  proof  rested 
upon  the  plaintiff  to  show  that  the 
sale  was  made  in  good  faith  and 
without  intent  to  defraud  creditors. 
It  is  contended  that  this  instruction 
was  misleading,  as  the  jury  must 
have  understood  that  what  was 
meant  by  the  expression  '  immediate 
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sion  of  the  property  is  in  a  bailee  at  the  time  of  the  sale,  serving 
notice  upon  him  will  be  sufficient.^^  In  the  case  of  the  sale  of 
ponderous  and  bulky  articles  where  actual  delivery  is  impracti- 
cable, some  method  of  making  the  sale  suiSciently  public  to  notify 
those  who  deal  with  reference  to  the  property  is  essential.^  It 
seems  that  to  rebut  the  presumption  of  fraud  raised  by  the  seller's 
retention  of  possession,  mere  proof  that  the  purchase  was  made  in 
good  faith  by  the  buyer  is  not  sufficient,  and  that  it  must  be  clearly 
shown  that  the  seller  had  no  intention  to  defraud  creditors.^* 


delivery '  was  inatantaneous  delivery, 
and  it  is  contended  that  this  was  too 
literal  an  interpretation  of  the  stat- 
ute. We  think,  however,  that  the 
jury  could  hardly  have  so  understood 
this  instruction,  nor  do  we  think  the 
true  import  could  have  been  well 
misunderstood,  as  applied  to  the  facts 
of  this  case.  If  there  was  in  fact  no 
change  in  the  indicia  of  ownership, 
and  if,  in  consequence  of  this  fact, 
Nelson  Morris  &  Co.  were  induced  to 
extend  credit  on  Monday,  when  they 
would  not  otherwise  have  done  so,  it 
is  clear  that  the  immediate  delivery 
contemplated  and  made  necessary  by 
the  statute  did  not  take  place. 
Kipp  V.  Lamoreaux,  81  Mich.  299,  45 
N.  W.  1002.  We  do  not  mean  to  in- 
timate that  a  brief  delay  in  the  de- 
livery of  property  sold,  when  there 
has  been  no  change  in  the  situation 
of  creditors  or  of  the  parties  to  be 
considered,  will  have  the  effect  to 
shift  the  burden  of  proof  under  this 
statute.  But  such  is  not  this  case 
as  made  by  the  defendant." 

"  Carpenter  v.  Graiiam,  42  Mich. 
191,  3  N.  W.   974. 

■"  The  rule  was  well  stated  in 
Anderson  v.  Brenneman,  44  Mich. 
198,  201,  6  N.  W.  222.  a  mortgage 
?ase,  where  a  large  quantity  of  pig 
iron  was  sold.  Marston,  C.  J.,  said: 
"  To  be  good  as  against  the  cred- 
itors of  the  rolling  mil]  company, 
the  proper  instrument  not  having 
been   placed   on   file,    an    '  immediate 


delivery  followed  by  an  actual  and 
continued  change  of  possession '  was 
absolutely  essential.  No  such  deliv- 
ery and  actual  and  continued  change 
of  possession  of  such  bulky  property 
could  be  expected  or  insisted  upon. 
Yet  there  should  be,  even  of  bulky 
articles,  such  a  clear  and  unequivocal 
designation  thereof  that  creditors  or 
subsequent  purchasers  could  not  be 
misled  or  be  in  doubt  as  to  the 
nature  of  the  transaction.  What 
this  should  be  must  be  a  question  for 
the  jury  under  proper   instructions." 

"  In  delivering  the  opinion  of  the 
court  in  the  case  of  Kipp  v.  Lam- 
oreaux, 81  Mich.  299,  305,  45  N.  W. 
1002,  Champlin,  C.  J.,  said:  "It  is 
not  enough  that  the  purchase  was 
made  in  good  faith  —  that  is,  for  a. 
valuable  consideration,  with  intent  to 
pass  the  title  absolutely;  but  it  is 
conclusive  evidence  of  fraud,  unless 
the  purchaser  shall  also  make  it  ap- 
pear that  the  sale  was  made  without 
a,ny  intent  to  defraud  creditors. 
Under  this  statute  a  fraudulent  in- 
tent on  the  part  of  the  seller,  al- 
though not  participated  in  by  the 
buyer,  will  avoid  the  sale  as  to 
creditors.  In  this  respect  it  differs 
from  sales  attacked  as  fraudulent  as 
to  creditors,  where  there  has  been  an 
actual  and  continued  change  of  pos- 
session." 

"Rev.  Laws  (1905),  §  3496. 
"  Every  sale  by  a  vendor  of  goods  and 
chattels   in   his    possession   or   under 
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§  3*76.  Minnesota. —  By  the  terms  of  the  statute^®  tke  buyer  is 
permitted  to  remove  the  presumption  of  fraud  arising  because  of 
lack  of  change  of  possession  by  showing  that  the  sale  was  iona 
fide  and  made  without  any  intent  to  defraud  creditors.®"  It  is  not 
necessary,  however,  for  him  to  produce  evidence  to  prove  that 
the  seller  had  no  intention  to  deframi  his  creditors ;  it  is  suffi- 
cient that  such  an  intention  was  not  present  with  him  (the 
buyer ).®^     "What  constitutes  a  sufficient  change  of  possession  to 


his  control,  and  every  assignment  of 
goods  and  chattels,  unless  the  same 
is  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and 
continued  change  of  possession  of  the 
things  sold  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor  or 
assignor  and  subsequent  purchasers  in 
good  faith,  unless  those  claiming 
under  such  sale  or  assignment  make 
it  appear  that  the  same  was  made  in 
good  faith,  and  without  any  intent  to 
hinder,  delay,  or  defraud  such  cred- 
itors or  purchasers.  The  term  '  cred- 
itors,' as  herein  used,  shall  include 
all  persons  who  are  creditors  of  the 
vendor  or  assignor,  at  any  time  while 
such  goods  and  chattels  remain  in 
his  possession  or  under  his  control." 
"'  In  the  following  cases  and  in  the 
cases  cited  in  the  remaining  notes  in 
this  section  the  general  rule  of  law- 
was  applied:  Molm  v.  Barton,  27 
Minn.  530,  8  ^t.  w.  765;  Mullen  v. 
Noonan,  44  Minn.  541,  47  N.  W.  164; 
Mackellar  v.  Pillsbury,  48  Minn.  396, 
51  N.  W.  222;  Cortland  Wagon  Co.  v. 
Sharvy,  52  Minn.  216,  53  N.  W.  1147; 
Bruggemann  v.  Wagener,  72  Minn. 
329,  75  N.  W.  230;  Wilson  v.  Wal- 
rath,  103  Minn.  412,  115  N.  W.  203; 
Murch  V.  Swensen,  40  Minn.  421,  42 
N.  W.  290;  Hopkins  v.  Swensen,  41 
Minn.  292,  42  N.  W.  1062.  In  the 
two  cases  last  cited  the  attaching 
creditors  gave  credit  after  the  sale. 
In  the  case  of  Lathrop  v.  Clayton, 
45  Minn.   124,   125,  47  N.  W.  544,  a 


bill  of  sale  had  been  recorded  on  De- 
cember 14th.  The  court  said :  "  On  the 
same  day  (December  14th),  the  at- 
tachment suit  was  commenced,  and 
the  property  seized  by  the  defendant 
officer  as  belonging  to  Clougb.  It 
had  not  been  removed  or  handled  by 
plaintiffs  in  any  manner,  and  they 
are  obliged  to  acknowledge  that,  if 
there  had  been  a  constructive  de- 
livery, it  was  solely  by  virtue  of  the 
sale  on  the  12th,  and  tlie  execution 
and  delivery  of  the  bill  of  sale  on  the 
day  following;  for  the  act  of  filing 
either  original  or  copy  with  a  town 
clerk  was  of  no  avail,  except,  pos- 
sibly, as  it  gave  some  publicity  to  the 
transaction.  The  statute  nowhere  au- 
thorizes or  gives  effect  to  the  filing  of 
such  instruments  in  any  of  the  pub- 
lic offices.  It  does  (Gen.  St.  [1878], 
c.  39)  provide  for  the  filing  of  chattel 
mortgages  and  contracts  relating  to 
conditional  sales;  but  this  instru- 
ment purported  to  be  and  was,  if 
anything  at  all,  an  absolute  and  un- 
conditional bill  of  sale." 

"  In  Leqve  l.  Smith,  63  Minn.  24, 
25,  65  N.  W.  121,  122,  the  court 
said :  "  The  question  of  fraudulent 
intent  *  ■*  *  is  a  question  of  fact, 
and  not  of  law.  and  must  be  sub- 
mitted to  a  jury,  unless  the  fraudu- 
lent sale  is  contained  in  an  instru- 
ment which  upon  its  face  contains  the 
evidence  of  the  fraudulent  intent. 
Filley  v.  Register,  4  I\Iinn.  391,  77 
Am.  Dec.  522.  This  question  of 
fraudulent     intent     was     accordingly 
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take  a  case  out  o£  the  statute  depends  upon  the  surrounding  cir- 
cumstances and  the  character  of  the  property  sold.  Ordinarily 
a  mere  constructive  change  is  not  enough,^*  but  if  it  would  be 


submitted  to  a  jury,  and  the  verdict 
rendered  in  favor  of  the  defendants. 
It  is  admitted  that  the  burden  of  re- 
butting the  presumption  of  a  fraudu- 
lent intent  arising  from  the  actual 
and  continued  possession  of  the  prop- 
erty by  the  vendor  rested  upon  the 
purchaser  or  vendee  as  against  cred- 
itors. But  there  is  no  such  burden 
resting  upon  the  vendee  to  show  that 
the  vendor  was  not  implicated  in  the 
fraud,  because  the  fraudulent  intent 
of  the  vendor  cannot  legally  affect 
the  rights  of  a  hona  fide  purchaser 
for  a  valuable  consideration  and  with- 
out notice.  It  is  sufficient  if  the 
vendee  is  innocent  of  any  fraud,  and 
did  not  participate  therein,  and  had 
no  notice  of  the  fraudulent  intent  of 
the  vendor." 

"Mitchell,  .].,  in  delivering  the 
opinion  of  the  court  in  Chickering  & 
Sons  V.  White,  42  Minn.  457,  461,  44 
N.  W.  988,  989,  .said:  "Possession 
cannot  be  taken  by  words  and  in- 
spection, and  the  property  then  left  in 
the  hands  of  the  vendor  as  agent  for 
the  vendee.  While  it  is  undoubtedly 
true  that  what  will  constitute  a  .suffi- 
cient change  of  possession  to  answer 
the  statute  will  liepend  somewhat  on 
the  character  of  the  property,  yet  the 
delivery  must  be  actual,  and  such  as 
the  nature  of  the  property,  and  the 
circumstances  of  the  sale  admit,  and 
such  as  the  vendor  is  capable  of  mak- 
ing. A  mere  symbolical  or  construc- 
tive delivery  and  change  of  possession 
is  not  enough,  when  an  actual  one  is 
reasonably  practicable."  In  the 
opinion  in  the  case  of  Murch  v.  Swen- 
sen,  40  Minn.  421,  423,  42  N.  W. 
290,  the  same  judge  said:  "As  the 
money,  wnich  was  taken  from  the 
drawer  in  a  saloon,  was  admitted  to 


be  the  proceeds  of  sales  of  the  stock 
of  liquors  contained  in  it,  the  sole 
question  was  whether  this  stock  was, 
as  to  creditors  of  J.  H.  Murch,  his 
property,  or  that  of  plaintiff.  Plain- 
tiff, who  is  a  nonresident,  was  not 
present  or  a  witness  at  the  trial. 
His  brother,  the  defendant  in  the 
execution,  was  the  principal  witness 
in  his  behalf.  He  testified,  in  sub- 
stance, that  he  had  been  engaged  in 
the  saloon  business  at  this  same  stand 
for  some  time  as  proprietor,  but  that 
about  August  1,  1886,  he  had  sold 
out  the  whole  business  to  plaintiff, 
who  paid  him  therefor  $2,000;  that 
plaintiff  was  here  temporarily  at  the 
time  of  the  sale,  and  '  took  posses- 
sion '  of  the  property,  but  '  was 
called  away,  and  left  -witness  in  pos- 
session;' that  'he  ha.'j  been  away 
since;'  that  he  (witness)  '  continued 
to  run  the  business  just  the  same;' 
that  '  he  continued  to  conduct  the 
business  pretty  near  the  same  for  his 
brother  as  he  did  before  this  trans- 
ler.'  In  fact,  the  evidence  shows 
that  the  business  was  run  by  J.  H. 
Murch  after  the  alleged  transfer  pre- 
cisely in  all  respects  as  before,  with- 
out any  apparent  change  of  possession 
or  proprietorship,  except  that  the 
word  '  agent  '  was  attached  to  his 
name  on  the  saloon  window.  There 
was  not  a  word  of  evidence  produced 
as  to  how  or  on  what  terms  he  was 
conducting  the  business  for  his 
brother,  or  how  the  latter,  a  nonresi- 
dent, came  to  engage  in  the  saloon 
business  in  Minneapolis.  Neither  was 
there  a  particle  of  evidence  that  from 
the  day  he  left  the  State,  shortly 
after  the  pretended  transfer,  down  to 
the  day  of  trial,  he  ever  personally 
took  part  in  or  interested  himself  in 
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unusual  and  injurious  to  the  property  actually  to  move  it,  a  con- 
structive change  is  sufficient.®^  In  any  case  where  the  seller  ap- 
parently retains  some  control  over  the  property  and  its  location,, 
and  does  not  notify  the  public  of  the  sale,  it  seems  sufficient  if  the 
community  nevertheless  receives  notice  of  the  transfer.*'"  "Where 
the  property  is  in  the  possession  of  a  bailee,  notice  to  him  of  the 
sale  effects  a  valid  change  of  possession.*" 


the  business.  *  *  •  The  statute  is 
imperative  that  the  change  of  posses- 
sion necessary  to  exclude  this  pre- 
sumption of  fraud  must  be  actual, 
and  not  merely  constructive,  and  con- 
tinuous. A  mere  formal  and  con- 
structive taking  possession,  and  im- 
mediately leaving  the  property  in  the 
actual  possession  of  the  vendor 
(which  is  the  most  that  can  be 
claimed  for  the  evidence  in  this 
case),  is  not  enough  to  prevent  the 
presumption  of  fraud  from  obtain- 
ing." 

"'  In  the  case  of  Lathrop  v.  Clayton, 
4n  Minn.  124.  125,  47  N.  W.  544, 
cumbersome  materials  for  building  a 
bridge  were  sold.  The  court  said: 
^'  As  before  remarked,  when  the  al- 
leged sale  was  made,  the  greater  part 
of  the  material  had  been  hauled  and 
placed  on  the  bank  of  the  river  where 
the  bridge  was  to  be  built.  To  have 
made  the  slightest  .removal  of  this 
would  have  been  a  mere  ceremony, 
very  suspicious  in  fact,  and  a  posi- 
tive injury  to  plaintiffs,  who  had 
undertaken  to  fulfil  Clough's  contract 
with  the  county.  Certainly  the  law. 
would  not  require  this,  nor  that  they 
put  some  one  upon  the  ground,  openly 
in  possession  of  the  property.  *  ♦  * 
It  can  safely  be  asserted  that  when- 
ever the  subject  of  the  sale  is  capable 
of  an  actual  delivery,  such  delivery 
must  accompany,  and  the  continued 
change  of  possession  follow,  the  sale; 
but  it  often  happens  that  the  subject 
of  the  sale  is  not  reasonably  capable 
of   actual   delivery,   and  then   a  con- 


structive delivery  will  be  sufficient, 
as  in  cases  like  this,  where  it  might 
not  be  impossible,  but  it  would  be 
unusual  and  injurious,  to  remove  the 
property  from  where  it  happened  to 
be  at  the  time  of  the  transfer.  The 
law  relating  to  the  delivery  of  the 
property  and  a  change  of  possession 
accommodates  itself  to  its  nature  and 
situation,  as  well  as  to  the  circum- 
stances about  each  case.' 

""  In  delivering  the  opinion  of  the 
court  in  Tunell  v.  Larson,  39  Minn. 
269,  270,  39  N.  W.  628,  Collins,  J., 
said:  ''  In  the  case  at  bar  delivery 
was  claimed,  and  thereafter  an  actual 
and  continued  change  of  possession 
insisted  upon  by  the  plaintiff,  con- 
cerning which  there  was  enough  testi- 
mony to  warrant  a  finding  in  his 
favor.  To  be  sure,  the  cattle  were 
not  driven  off  the  father's  farm;  but 
it  is  quite  evident  that,  after  the 
alleged  sale,  the  son  openly  claimed 
to  be  the  owner,  and  that  the  father 
asserted  no  claim,  and  ceased  to  ex- 
ercise his  authority  over  the  stock; 
all  of  which  was  made  known  to  the 
neighbors.  The  court  was  fully  justi- 
fied in  its  refusal  to  charge,  as  re- 
quested by  the  appellant,  that,  there 
was  an  entire  failure  of  testimony 
tending  to  show  either  delivery  or 
change  of  possession." 

"'  In  Freiberg  v.  Steenbock,  54 
Minn.  509,  513,  56  N.  W.  175,  there 
was  a  sale  of  whiskey  which  was 
stored  in  warehouses,  and  for  which 
warehouse  receipts  or  certificates  had 
been  issued.     These   certificates  were 
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§  377.  Mississippi. —  The  buyer  is  allowed  to  overcome  the  pre- 
sumption of  fraud  arising  from  the  seller's  retention  of  posses- 
sion, but  the  evidence  produced  must  be  clear  and  conclusive. ^^ 


held  by  third  parties  as  pledgees  at 
the  time  of  the  sale,  and  the  pledgees 
were  notified  of  the  transfer.  The 
court  said :  "  \Yhere  the  articles  at 
the  time  of  the  sale  or  transfer  are 
in  the  hands  of  one  who  has  a,  lien 
upon  them,  notice  to  him  of  such 
sale  or  transfer  is  sufficient  to  con- 
stitute a  delivery,  as  against  subse- 
quent attaching  creditors.  Appleton 
V.  Bancroft,  10  Mete.  (Mass.)  231; 
Dempsey  r.  Gardner,  127  ilass.  381, 
34  Am.  Rep.  389,  and  cases  cited.  It 
was  not  in  the  power  of  Boehm  & 
Co.  to  make  manual  delivery  of  the 
property.  All  was  done  that  the 
nature  of  the  case  admitted,  and 
proper  e.xertions  were  used  to  make 
an  early  delivery  of  the  certificates. 
Kothing  more  was  required." 

'"  In  Carter  v.  Graves,  6  How.  9, 
34,  the  question  seems  to  have  arisen 
for  the  first  time.  The  jury  had 
been  instructed  that  leaving  posses- 
sion with  the  seller  was  prima  facie 
evidence  of  fraud.  The  court  said: 
"  We  cannot  say  that  it  was  less  than 
prima  facie  evidence  of  fraud,  and 
the  state  of  the  case  does  not  require 
us  to  say  tliat  it  was  more.  Being  a 
prima  facie  case  of  fraud,  the  onus 
proiandi  to  prove  the  honesty  and 
fairness  of  the  sale  was  thrown  upon« 
the  claimant."  In  the  case  of  Rankin 
V.  Holloway,  3  Smedes  &  M.  614,  623, 
slaves  were  sold  at  public  sale  but 
not  under  legal  process.  The  original 
purchaser  sold  them  to  his  vendor's 
father.  Sharkey,  C.  J.,  said:  "When 
the  plaintiff  had  proved  that  after 
the  sale  the  possession  remained  with 
the  vendor  from  1818  until  his  death, 
in  1840,  and  afterward  with  his 
widow,  at  least  a,  very  strong  prima 
facie    case    of   fraud   was   made   out. 


and  it  devolved  on  the  claimant  to 
rebut  it.  His  proof,  however,  tended 
to  strengthen,  instead  of  to  destroy, 
the  presumption  of  fraud.  But  it 
is  said  the  transaction  as  between 
Ebenezer  and  John  Ford  was  not 
fraudulent.  It  was  as  much  prvita 
facie  fraud  for  John  to  leave  the  pos- 
session for  so  long  a  time  with  his 
son,  as  though  he  had  been  the  orig- 
inal purchaser ;  besides  which,  his 
declaration  to  the  witness  as  to  the 
object  of  the  sale  made  a,  stronger 
case  of  fraud  against  him  than  that 
which  existed  between  Elias  and 
Ebenezer.  He  had  communicated  the 
fraudulent  design  of  the  sale,  and 
everj'thing  which  occurred  subse- 
quently confirmed  the  truth  of  his 
statement  to  the  witness.  It  is  also 
said  that  the  transaction  was  not 
fraudulent  as  to  tliis  creditor,  whose 
debt  was  subsequently  contracted. 
Fraud  vitiates  everything  into  which 
it  enters.  Permitting  the  negroes  to 
remain  with  the  sou  was  enabling  him 
to  obtain  a  credit  on  his  apparent 
ownership,  .and  was  fraudulent  as  to 
all  creditors  whose  debts  were  con- 
tracted during  such  possession."  See 
also  Harney  r.  Pack,  4  Smedes  &  il. 
229.  In  the  case  of  Comstock  i'.  Ray- 
ford,  12  Smedes  &  M.  369,  394,  the 
court  said :  "  The  first  thing  calcu- 
lated to  throw  a  suspicion  over  this 
transaction  is  the  manner  in  which 
the  bill  of  sale  was  executed,  and  the 
declarations  of  the  parties  at  the 
time  the  contract  was  made.  It  was 
duly  proven  by  the  subscribing  wit- 
ness, and  recorded.  This  was  not 
necessary,  and  looks  as  though  it 
might  have  been  done  for  effect,  t» 
give  the  semblance  of  open  reality  to 
tliat  which  was  fictitious."     The  ruV 
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If  the  sale  was  public  under  a  deed  of  trust  or  under  execution 
uo  presumption  of  fraud  arises."" 


was  recognized  in  Summers  v.  Bran- 
nin,  42  Jliss.  749,  and  a  distinction 
■was  taken  between  absolute  sales  and 
deeds  in  trust  or  mortgages.  In 
Johnson  v.  DicV,  5  Cush.  277,  281, 
the  court  said:  "  It  is  very  clearly 
established  that  the  sum  agreed  to  be 
paid,  was  a  full  and  fair  price  for 
the  propertj'.  But  it  is  alleged  and 
proved  by  the  depositions  taken  in 
the  cause,  that  the  vendors,  notwith- 
standing the  sale,  continued  in  the 
uninterrupted  possession,  control,  and 
management  of  the  property,  treat- 
ing and  using  it  in  all  respects  as 
.absolute  owners  do  their  property. 
They  appear  thus  to  have  been  in 
possession  at  the  time  the  bill  was 
tiled.  It  is  further  established  by 
the  evidence,  that  the  vendors,  Henry 
and  Thomas  H.  Christmas,  were,  at 
the  time  of  the  sale,  not  only  em- 
"barrassed,  but  were  actually  in- 
solvent. Suits  for  large  amounts 
were  then  depending  in  the  United 
States  court  at  Jackson,  and  in  the 
Circuit  Court  at  Madison  county. 
The  same  allegation  is  made  in  re- 
gard to  Richard  Christmas,  and,  it 
may  be  said,  sustained  bj'  the  same 
proof.  Norfleet  is  shown  to  have 
tieen  entirely  destitute  of  means. 
Under  this  statement  of  the  facts, 
there  can  be  but  little  difficulty  in 
applying  the  principles  of  law  which 
must  be  decisive  of  the  controversy. 
It  is  now  too  well  settled  to  admit 
of  argument  that  an  absolute  con- 
veyance of  property  by  a  person  at 
the  time  largely  indebted,  especially 
when  this  indebtedness  is  about  to 
ripen  into  judgments,  and  his  sub- 
sequent possession  and  continued  en- 
joyment of  the  property  create  such 
a  presuiaption  of  fraud  as  to  require 
clear    and   satisfactory   proof   of   the 


fairness  of  the  transaction.  This 
presumption  becomes  the  stronger 
when  it  appears  that  the  conveyance 
was  made,  as  in  this  instance,  to 
near  relatives,  who  were  themselves 
at  the  time  laboring  under  equal, 
if  not  greater,  embarrassments.  The 
fact  that  a  full  price  was  agreed  to 
be  paid  for  the  property  is  not  alone 
sufficient  to  rebut  the  presumption 
of  fraud.  The  facts  affording  the 
evidence  in  this  respect  must  be  ex- 
plained. The  possession  and  acts  in- 
dicating absolute  ownership  must  be 
shown  to  be  consistent  with  the  title 
of  tlio  parties,  or  the  iona  fides  of 
the  transaction.'' 

"  In  delivering  the  opinion  of  the 
court  in  the  case  of  Garland  v. 
Chambers,  11  Smedes  &  M.  337,  342, 
343,  49  Am.  Dec.  63,  Clayton,  J.,  said : 
"  It  is  true,  that  the  general  doctrine 
is  now  settled,  that  the  possession  of 
property  by  the  vendor,  after  a  vol- 
untary sale,  is  prima  'facie  evidence 
of  fraud.  Sales,  under  executions 
publicly  and  notoriously  made,  are 
regarded  with  more  indulgence.  On 
this  head  Chancellor  Kent  thus  states 
the  doctrine :  '  The  purchaser  of 
goods,  under  execution,  is  protected 
from  other  executions,  thoiigh  the 
goods  were  suffered  to  continue  in 
.possession  of  the  defendant,  on  the 
ground  that  the  transaction  was 
necessarily  notorious  to  the  neighbor- 
hood, and  the  execution  notice  to  the 
world.  If  the  case  be  free  from  fraud 
in  fact,  it  is,  under  such  circum- 
stancea,  free  from  the  inference 
of  fraud  in  law.  But  still  the 
question  of  fraud,  in  such  cases, 
is  a  question  of  fact  for  the  jury.' 
2  Kent,  518;"  and,  "The  same  noto- 
riety attends  public  sales  under  deed* 
of   truBtj    as    sales    under   execution. 
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§  3Y8.  Missouri. —  During  the  iirst  half  of  the  last  century  the 
Supreme  Court  overthrew  the  doctrine  of  constructive  fraud 
which  it  had  first  adopted,  and  held  that  the  seller's  retention 
of  possession  might  be  explained.  The  Legislature  in  its  turn, 
after  first  embodying  the  new  rule  in  a  statute,  fijially,  in  1865, 
passed  the  act  now  in  force,*^  thus  practically  restoring  the  old 
rule  of  constructive  fraud.'^^  Most  of  the  decisions  under  the 
present  statute  have  dealt  with  the  sufficiency  of  the  change  of 
l^ossession  needed  to  take  a  case  outside  of  its  terms.  It  is  well 
settled  that  where  the  seller  remains  in  manual  control  of  the 
property  as  agent  or  employee,  the  change  must  be  open  and 
notorious,  so  that  third  persons  may  know  of  the  transfer.^^     The 


and  the  same  rule  should  prevail. 
Leonard  v.  Baker,  1  M.  &  S.  251. 
In  a  sale  of  such  character  the  law 
does  not  infer  fraud,  from  the  leav- 
ing of  the  property  in  the  possession 
of  the  original  owner,  or  his  family. 
Benevolent  motives  alone  may  induce 
the  act.  The  case  is  to  be  left  to 
the  jury  to  determine,  whether  fraud 
in  fact  exists,  in  view  of  all  the  cir- 
cumstances." 

"Eev.  St.  (1899),  §  3410.  "Every 
sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under 
his  control,  unless  the  same  be  ac- 
companied by  a  delivery  in  a  reason- 
able time,  regard  being  had  to  the 
situation  of  the  property,  and  be  fol- 
lowed by  an  actual  and  continued 
change  of  the  possession  of  the  things 
sold,  shall  be  held  to  be  fraudulent 
and  void,  as  against  the  creditors  of 
the  vendor,  or  subsequent  purchasers 
in  good  faith.'' 

^  The  early  law  of  the  State  was 
reviewed,  shortly  after  the  present 
statute  was  passed,  in  the  case  of 
Claflin  V  Rosenberg,  42  Mo.  439,  447, 
the  court  citing  Twyne's  Case.  3 
Coke,  80 ;  Edwards  r.  Harbin,  2  T.  R. 
587 ;  Hamilton  v.  Russell,  1  Cranch, 
309;  Eocheblave  v.  Potter,  1  Mo. 
561,  14  Am.  Dec.  305;  Foster  r.  Wal- 


lace, 2  Mo.  231;  Sibley  v.  Hood,  3  Mo. 
290;  King  v.  Bailey,  6  Mo.  575;  and 
as  overruling  previous  Missouri  de- 
cisions. Shepherd  v.  Trigg,  7  Mo. 
151.  Under  the  first  statute  it  was 
necessary,  in  order  to  rebut  the  pre- 
sumption of  fraud,  to  give  "  good 
and  sufficient  reasons "  for  leaving 
the  property  in  the  possession  of  the 
vendor.  Kuykendall  v.  McDonald,  15 
Mo.  416,  419,  57  Am.  Dec.  212.  The 
general  rule  of  law  stated  in  the 
present  statute  was  applied  in  the 
case  of  Crane  v.  Timberlake,  81  Mo. 
431,  as  well  as  in  the  cases  cited  in 
the  notes  which  follow. 

""Lesem  v.  Herriford,  44  Mo.  323; 
\Yright  V.  McCormick,  67  Mo.  426 
(here  a  sale  of  a  stock  of  merchan- 
dise was  held  fraudulent  since  the 
only  persons  notified  of  it  were  the 
seller's  clerks)  ;  Stern  i'.  Henley,  68 
Mo.  262;  Mills  i.  Thompson,  72  5Io. 
367;  Stewart  v.  Bergstrom,  79  Mo. 
524  (here  the  buyer  of  a  quantity  of 
ties  put  a  mark  on  each  one,  hut 
that  was  held  to  be  insufficient)  ; 
Hill  r.  Taylor,  125  Mo.  331,  28  S.  W. 
599;  State  r.  Stone,  111  Mo.  App. 
364  (here  the  mere  measuring  of  the 
lumber  purchased  was  held  not  to 
accomplish  a  sufficient  change  of  pos- 
session).    In    the   case    of    State   v. 


Deliveey  to  Buyee  and  Retention  by  Seller. 


623 


rule  seems  to  be  somewhat  relaxed  in  the  ease  of  sales  of  certain 


Schulein,  45  Mo.  521,  a  sale  of  a 
stock  of  merchandise  to  a  clerk  was 
held  void  since  there  were  not  "  such 
marks  of  change  that  customers 
would  be  advised "  of  the  transfer. 
In  Farrar  v.  Levison,  33  Mo.  App. 
246,  after  a  similar  sale  changes  were 
made  on  the  letter-heads,  the  sale 
was  advertised  in  a  newspaper,  and 
statements  were  sent  to  the  trade,  in- 
cluding the  attaching  creditor  him- 
self. This  was  held  sufficient  to  sup- 
port a  finding  by  the  jury  that  there 
had  been  a  change  of  possession.  In 
the  case  of  Criley  v.  Vasel,  52  Mo. 
445,  one  partner  sold  property  owned 
and  controlled  jointly  by  himself  and 
his  copartners  to  the  latter,  and  re- 
mained as  employee.  The  sale  was 
held  to  be  valid  against  creditors. 
In  the  case  of  State  r.  Merritt,  70 
Mo.  275,  283,  the  court  said:  "The 
defendants  asked  the  court  to  give 
the  following  instruction :  '  Unless 
the  jury  are  satisfied  from  the  evi- 
dence that  Pierce  had  actual  posses- 
sion of  the  goods  in  question,  and 
that  the  change  of  jKJSsession  was 
visible,  continued,  and  exclusive  as 
against  Brock,  Rogers  &  Co.;  such  a 
change  of  possession  as  to  indicate  to 
purchasers  at  large  that  said  Brock, 
Rogers  d  Co.  no  longer  had  possession 
or  control  over  said  goods,  then  said 
sale  was  fraudulent  and  void  as 
against  creditors,  even  though  the 
jury  believe  from  the  evidence  that 
said  sale  from  Brock,  Rogers  &  Go. 
to  Pierce  was  made  in  good  faith 
and  for  a  valuable  consideration.'  It 
was  refused  as  asked,  and  given, 
omitting  the  italicized  clauses.  The 
instruction,  as  refused,  was  an  exact 
copy  of  one  asked  and  refused  in  the 
case  of  Claflin  v.  Eosenburg,  42  Mo. 
439,  447,  97  Am.  Dec.  336,  which  this 
court  held  should  have  been  given,  re- 
marking, that  '  the  vendee  mu^t  take 


actual  possession,  and  the  possession 
must  be  open,  notorious,  and  unequiv- 
ocal, such  as  to  apprise  the  com- 
munity, or  those  who  are  accustomed 
to  deal  with  the  party,  that  the  goods 
have  changed  hands,  and  that  the 
title  has  passed  out  of  the  seller  into 
the  purchaser.'  The  same  doctrine 
was  announced  in  Burgert  v.  Bor- 
chert,  59  Mo.  80.  There  was  no  in- 
struction given  which  was  equivalent 
to  this,  and  the  evidence  in  relation 
to  the  change  of  the  possession  of  the 
goods  was  of  a  character  to  justify 
the  demand  of  that  instruction  by  de- 
fendants." In  Meyer  Bros.  Drug  Co. 
V.  White,  66  Mo.  App.  24,  27,  there 
was  a  sale  of  cattle  which  were  left 
on  the  seller's  farm.  The  court  said: 
"  We  can  conceive  of  circumstances 
under  which  there  might  be  a  delivery 
and  change  of  possession  of  live  stock, 
such  as  the  statut-  requires,  without 
its  removal  from  the  premises  of  the 
vendor,  but  there  was  no  attempt  to 
show  that  such  a  thing  was  feasible 
in  this  particular  sale,  which  is  a 
sufficient  answer  to  the  appellant's 
argument.  To  effect  such  a  deliveiy 
it  would  certainly  be  necessary  to 
put  the  animals  into  a  barn,  or  n, 
closed  lot,  with  some  sort  of  indica- 
tion or  notice  to  the  public  of  the 
change  in  the  possession.  This  could 
not  have  been  safely  done  with  the 
sows  and  ewes  here  in  controversy,  as 
their  condition  was  such  that  they 
should  run  at  large  and  get  the  bene- 
fit of  the  grass,  which  probably  ac- 
counts for  the  failure  of  the  appellant 
to  introduce  any  evidence  on  the  sub- 
ject. To  have  simply  changed  them 
from  one  pasture  to  another  (if  there 
was  more  than  one  pasture  on  the 
farm)  would  certainly  not  have  satis- 
fied the  statute."  In  Claflin  v.  Rosen- 
berg, 42  Mo.  439,  449,  97  Am.  Dee. 
336,   it  was  said:   "The  main  objec- 
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kinds  of  property  between  husband  and  wife,°^  and  in  tlie  case 
of  sales  of  growing  crops.''*     Where  a  third  person  is  in  posses- 


tion  urged  against  the  instructions  is 
that  they  require  the  posisession  to 
be  exclusively  in  the  vendee,  aS' 
against  the  vendor,  and  the  court 
seems  to  have  refused  them  princi- 
pally upon  that  ground.  In  Wordall 
1 .  Smith,  1  Campb.  333,  Lord  Ellen- 
borough,  in  speaking  on  this  subject, 
said :  '  To  defeat  the  execution  there 
must  have  been  a  bona  fide  substan- 
tial change  of  possession.  It  is  mere 
mockery  to  put  another  person  in  to 
take  possession  jointly  with  the 
former  owner  of  the  goods.  A  con- 
current possession  with  the  assignor 
is  colorable;  there  must  be  an  ex- 
clusive possession  under  the  assign- 
ment, or  it  is  fraudulent  and  void  as 
against  creditors.'  Although  the 
statute  does  not  use  the  word  '  ex- 
clusive,' it  necessarily  implies  it,  and 
it  is  obviously  essential  to  carry  out 
its  plain  intention.'' 

"  In  the  case  of  Elliott  c.  Keith,  32 
?.Io.  App.  119,  123,  the  court  said: 
"  The  instructions  refused  for  de- 
fendant were  correct  except  as  they 
relate  to  the  question  of  possession; 
and  the  error  in  this  respect  lies  in 
not  having  regard  to  the  relationship 
of  the  parties  to  the  alleged  sale. 
There  is  much  personal  property  con- 
nected with  the  household  of  a  hus- 
band and  wife,  and  used  by  them  in 
common,  that  may  be  said  to  be,  in  a, 
certain  sense,  in  their  joint  posses- 
sion, and  whereby  an  open,  notoriou=;, 
and  unequivocal  change  of  possession, 
such  as  is  required  by  the  statute 
between  an  ordinary  vendor  and 
vendee,  could  not  well  be  established 
by  eridence.  There  must  b;  a 
change  of  possession  in  fact,  hut  the 
difficulty  lies  in  making  it  apparent, 
and  in  passing  on  the  validity  of  a 
statutory  sale  of  personal  property. 
When    tlie    vendor    and    vendee    are 


husband  and  wife,  I  think  regard 
should  be  had  to  that  exceptional  and 
peculiar  relationship.  If  the  article 
be  a  bureau  or  dressing  case  in  their 
bedroom,  it  could  not  be  expected 
that  it  should  be  given  up  to  the  use 
of  one  to  the  exclusion  of  the  other, 
or  that  it  should  be  changed  to  some 
other  apartment.  *  *  *  Unless 
then  we  are  prepared  to  say  that 
there  camrot  be  in  this  State  a  sale 
of  personal  property  between  hus- 
band and  vrife,  we  are  compelled  to 
recognize  the  exceptional  situation,  as 
vendor  and  vendee,  of  such  parties. 
A  question  somewhat  of  this  nature 
was  considered  in  regard  to  a  con- 
veyance from  one  of  three  parties  to 
the  other  two.  Criley  v.  Vasel,  52 
ilo.  445.  The  question,  as  it  relates 
to  a  gift,  was  considered  in  Davis  r. 
Zimmerman,  40  ilich.  24,  and  the 
conclusion  of  Cooley,  C.  J.,  was  the 
same  as  herein  stated." 

™  State  r.  Casteel,  51  Mo.  App.  143, 
144,  related  to  a  sale  of  standing  corn. 
Ellison,  .J.,  said :  "  The  chief  conten- 
tion here  is  whether  there  was  a  legal 
statutory  sale  of  the  corn  before  the 
levy  of  the  execution,  and  that  is 
made  to  turn  principally  upon 
■whether  there  was  a  delivery  of  pos- 
session to  plaintiff.  Plaintiff  bought 
the  corn  at  $1.50  per  barrel  while  it 
was  standing  in  the  field.  It  was  to 
be  penned  or  pulled  and  thrown  in 
piles  between  the  rows  as  plaintiff 
might  elect.  He  rode  through  both 
pieces,  and  paid  to  Samuel  Nelson 
$25,  and  to  John  $60  before  the  levy. 
All  of  Samuel's  was  cut  down,  and 
some  of  it  was  shocked  before  the 
levy.  It  does  not  appear  whether 
anything  had  been  done  toward  con- 
summating the  sale  of  John's  part, 
more  than  riding  through  it  and 
paying    $60.       The    question    as    to 
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sion  of  the  property  as  bailee  at  the  time  of  the  sale,  notice  to  him 
is  all  that  is  necessary  to  accomplish  a  change  of  possession,  and 
it  makes  no  diifereuce  if  he  refuses  to  hold  for  the  buyer.**" 
What  constitutes  the  "  reasonable  time  "  within  which  a  delivery 
must  be  made  depends  upon  circumstances.™  A  sale  is  valid 
without  any  change  of  possession  until  such  a  "  reasonable  time  " 
has  elapsed.'^  After  it  has  elapsed  without  a  change,  a  later 
change  will  not  generally  validate  the  sale,^^  but  it  has  been  held 
that  in  no  case  is  a  sale  void  as  to  those  who  were  creditors  at 
the  time  of  the  sale  if  possession  is  taken  by  the  purchaser  before 
they  attach  the  property.^*  Aside  from  this  exception,  however, 
prior  and  subsequent  creditors  are  given  equal  protection  under 
the  statute.'*  A  change  of  possession  is  not  prevented  from  being 
"  continued  "  by  the  fact  that  the  seller  is  later  given  possession, 
provided  the  vendee's  possession  lasted  long  enough  and  was  of 
such  a  nature  as  to  meet  the  spirit  and  object  of  the  statute.'^ 


whether  there  had  been  a  delivery, 
regard  being  had  to  the  situation  of 
the  corn,  was  submitted  to  a  jury, 
"under  proper  instructions,  and  the 
finding  was  very  properly  for  the 
plaintiff.  There  certainly  was  as 
much  possession  taken  of  this  prop- 
erty before  the  levy  ag  could  be  well 
done  under  the  circumstances  and  in 
its  situation." 

"» How  V.  Taylor,  52  Mo.  592 ;  Hal- 
derman  v.  Stillington,  63  Mo.  App. 
212. 

'"Bishop  V.  O'Connell,  56  Mo.  158. 
In  the  case  of  State  v.  Goetz,  131 
Mo.  C75,  680,  33  S.  W.  161,  Burgess, 
J.,  said:  "  What  is  '  reasonable  time  ' 
is  a  question  of  fact  when  the  evi- 
dence is  conflicting  as  to  the  character 
and  condition  of  the  property,  and  the 
length  of  time  necessary  for  its  de- 
livery, and  it  is  only  where  the  facts 
are  undisputed,  and  the  evidence  sub- 
stantiallj'  all  one  way,  that  it  becomes 
a  question  of  law.  The  undisputed 
evidence  in  this  case  is  that  Kraemer 
1-emained  in  possession  of  the  property 
ior  two  days  after  the  sale  to  plain- 
40 


tiff  before  it  was  seized  by  the  sheriff 
under  the  attachment,  and  that  the 
same  sign  was  kept  up  as  before,  al- 
though the  property  was  of  such  a 
character  that  but  a  very  short  space 
of  time  would  have  been  necessary  for 
its  delivery  and  such  a  change  of 
possession  as  contemplated  by  the 
statute.  ♦  *  *  There  was  no  such 
change  of  possession  of  the  property 
in  this  case  as  required  by  statute, 
and  the  court  correctly  held  the  sale 
to  be  fraudulent  as  a  matter  of  law." 

"  Dillin  V.  Kincaid,  70  Mo.  App. 
670. 

"  Link  V.  Harrington,  41  Mo.  App. 
635. 

"Mcintosh  V.  Smiley,  107  Mo.  377; 
Scully  V.  Albers,  89  Mo.  App.  118. 

"Knoop  V.  Nelson  Distillery  Co., 
102  Mo.  156,  14  S.  W.  822. 

"  In  the  case  of  Reynolds  v.  Beck, 
108  Mo.  App.  188,  194,  the  court 
said:  "But  wlrilst  the  change  must 
be  continued,  it  need  not  be  perpetual 
in  order  to  subserve  the  purpose  of 
the  law.  If  an  open,  unequivocal  de- 
livery of  the   article,  and  an  actual 
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If  the  property  sold  was  by  law  exempt  from  execution/®  or  if 
the  sale  was  a  public  one,'^  the  seller's  retention  of  possession 
has  no  effect.  But  the  fact  that  a  creditor  knew  of  the  sale  )vhea 
it  was  made  does  not  prevent  him  from  treating  it  as  void/* 

§  379.  Montana.  —  By  statute™  retention  of  possession  by  a 
seller  of  personalty  makes   the   sale   constructively  fraudulent.^* 


change  of  possession  takes  place,  and 
the  exclusive  and  visible  possession 
of  the  buyer  continues  long  enough  to 
give  reasonable  notice  to  the  public 
that  the  original  owner  has  trans- 
ferred and  the  buyer  acquired  the 
title,  nothing  further,  in  aid  of  the 
purpose  of  the  statute,  will  be  gained 
by  prohibiting  the  buj'er  from  there- 
after bailing  the  particular  article  to 
the  original  owner,  just  as  he  would 
any  other  article,  should  the  course 
of  business  make  it  convenient  for 
him  to  do  so.'' 

"Boyd  &  Co.  V.  Pottle,  65  Mo. 
App.    374. 

"  Clark  V.  Cox,  118  Mo.  652,  659, 
24  S.  W.  221.  "  The  reason  of  the 
rule,"  said  the  court,  "  is  that  the 
sale  iis  not  that  of  the  debtor,  but  is 
the  act  of  the  law." 

"Collins  V.  Wilhoit,  108  Mo.  451, 
18  S.  W.  839;  Bowles  Live  Stock 
Commission  Co.  r.  Hunter,  91  Mo. 
App.  418. 

"Civil  Code  (1895),  §  4491. 
"  Every  transfer  of  personal  property, 
other  than  a  thing  in  action,  or  a  ship 
or  cargo  at  sea,  or  in  a  foreign  port, 
and  every  lien  thereon,  other  than  a 
mortgage,  when  allowed  by  law,  and  a 
contract  of  bottomry  or  respondentia, 
is  conclusively  presumed,  if  made  by 
a,  person  having  at  the  time  the  pos- 
session or  control  of  the  property,  and 
not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and 
continued  change  of  possession  of  the 
things  transferred,  to  be  fraudulent, 
and  therefore  void,  against  those  who 
are  iis  creditors  while  he  remains  in 


possession,  and  the  successors  in 
interest  of  such  creditors,  and  against 
any  persons  on  whom  his  estate  de- 
volves in  trust  for  the  benefit  of 
others  than  himself,  and  against  pur- 
chasers or  incumbrances  in  good 
faith  subsequent  to  the  transfer." 

»°  Botcher  r.  Berry,  6  Mont.  448, 
13  Pac.  45  (here  the  transfer  was  in 
the  form  of  an  assignment)  ;  Bickle 
r.  Irvine,  9  Mont.  251,  23  Pac.  244; 
Harmon  r.  Hawkins,  18  Mont.  525, 
46  Pac.  439;  Morris  i.  McLaughlin, 
25  Mont.  151,  64  Pac.  219;  Ettien  r. 
Drum,  32  Mont.  311.  In  the  last 
ca!=e  cited  a  iona  fide  purchaser  was 
protected  in  his  right  to  cattle  left 
with  the  seller  by  a  former  purchaser. 
The  first  purchaser  had  secured  pos- 
session of  part  but  not  of  the  whole 
of  the  herd  which  he  had  bought. 
The  court  held  that  the  rule  of  law 
could  not  be  changed  by  an  alleged 
custom  giving  the  buyer  of  a  herd  of 
cattle  title  to  all  in  case  of  a  de- 
livery of  part.  The  result  would,  of 
course,  have  been  the  same  had  it 
been  the  case  of  a  creditor  Instead  of 
a,  subsequent  purchaser.  In  the  case 
of  Finch  r.  Kent,  24  Mont.  268,  275, 
61  Pac.  653,  the  question  was  not 
squarely  raised  on  the  pleadings  but 
the  court  in  the  course  of  its  opinion 
said:  "  The  well- recognized  rule  is 
that  the  subject  of  a.  sale  construc- 
tively fraudulent  because  of  a  want 
of  a  change  of  possession  may  be 
seized  by  a  creditor  —  the  property 
itself  may  be  taken  —  but  that  the 
purchaser  at  such  a  sale  is  not  liable 
for  its  proceeds,  nor  for  the  property 
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A  cliange  of  possession  in  order  to  satisfy  the  provisions  of  the 
statute  must  give  notice  to  third  persons  of  the  transfer  of  title. 
It  is  doubtful,  however,  whether  the  statute  applies  in  a  case 
where  the  parties  to  the  sale  are  husband  and  wife.*^  The  require- 
ment that  the  delivery  of  possession  shall  be  immediate  is  not 
violated  even  though  there  is  a  slight  delay  in  eases  where  the 
circumstances  make  an  instantaneous   delivery  impossible.*^     It 


taken  in  exchange  for  the  property 
sold,  provided  the  proceeds  arise  or 
the  exchange  be  effected  before  the 
creditor  obtains  a  lien ;  as  to  the  pro- 
ceeds or  the  property  taken  in  ex- 
change, the  seller  did  not  have  pos- 
session or  control,  nor  was  either 
obtained  or  purchased  from  him. 
Weeks  v.  Prescott,  53  Vt.  57; 
Capron  v.  Porter,  43  Conn..  383. 
Hence  the  declaration  in  section  226 
of  the  fifth  division  of  the  Com- 
piled Statutes  of  1887  cannot  be 
successfully  evoked  as  against  the 
purchaser  guilty  of  constructive  fraud 
only,  BO  as  to  reach  any  property 
other  than  the  identical  chattels 
transferred,  unless  the  chattels  have 
been  converted  or  exchanged  after  the 
creditors  have  secured  a  lien." 

"  In  the  case  of  Webster  v.  Sher- 
man, 33  Mont.  448,  457,  a  vfife  bought 
live  stock  from  her  husband  together 
with  the  brand  which  he  had  used, 
and  he  thereafter  used  another  brand. 
She  listed  the  property  so  purchased 
and  paid  taxes  on  it,  but  after  the 
sale  her  husband  helped  care  for  the 
cattle.  It  was  generally  known 
throughout  the  neighborhood  that  the 
brand  bought  by  the  wife  and  stock 
bearing  it  belonged  to  her.  It  was 
held  that  the  evidence  was  sufficient 
to  show  such  a  change  of  possession 
as  the  statute  required.  After  reach- 
ing this  conclusion,  HoUoway,  J., 
said:  "  Thus  far  we  have  proceeded 
upon  the  assumption  that  section 
4491  above  is  applicable  to  a  transfer 
of  personal  property  between  husband 


and  wife;  but  it  is  at  least  a  serious 
question  whether  it  has  such  applica- 
tion. Under  its  provision  any  cred- 
itor of  the  vendor  can  raise  the  ques- 
tion of  the  want  of  immediate  deliv- 
ery or  actual  and  continued  change 
of  possession  of  the  property  sold; 
but,  if  the  transaction  be  between 
husband  and  wife,  may  the  rule  not 
be  altogether  different?  If  the  sale 
was  sufficient  to  pass  title  from  the 
husband  to  the  wife,  as  between 
themselves,  the  property  actually  be- 
comes the  separate  property  of  the 
wife,  and,  under  section  227  of  the 
Civil  Code,  cannot  be  held  liable  for 
the  debts  of  the  husband  unless  such 
property  is  in  the  sole  and  exclusive 
possession  of  the  husband,  and  then 
only  to  such  persons  as  deal  with  the 
husband  in  good  faith  on  the  credit 
of  such  property  without  knowledge 
or  notice  that  the  property  belongs  to 
the  wife.  Under  this  section  these 
inquiries  are  pertinent:  Did  the 
husband  have  the  sole  and  exclusive 
possession  of  the  property?  Did  the 
creditor  deal  with  the  husband  in 
good  faith  on  the  credit  of  the  prop- 
erty? And,  finally,  did  the  creditor 
have  any  knowledge  of  the  wife's 
ownership  of  the  property?  Under 
section  4491  above,  not  any  of  these 
inquiries  would  be  material." 

'"In  the  case  of  O'Gara  v.  Lowry, 
5  Mont.  427,  434,  435,  5  Pac.  583, 
the  facts  stated  in  the  opinion  were 
as  follows :  "  It  appears  in  evidence 
in  this  case  that  the  sale  was  made 
in  the  city  of  Butte  on  the  21st  of 
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is  entirely  permissible  for  the  buyer  to  let  the  seller  at  a  later 
lime  have  possession  of  the  subject-matter  of  the  sale,  provided 
he  (the  buyer)  has  first  taken  and  kept  such  possession  of  the 
property  as  to  satisfy  the  spirit  of  the  statute.''^     In  the  case  of 


July,  between    10   o'clock   A.   JI.   and 
2   o'clock   P.    il.;    that  the   property 
Wfi3  from  seven  to  ten  miles  out  in 
the  country ;  the  wagon,  harness,  etc., 
at   the   house   of   Cutler,    the   vendor, 
about     seven     or    eight    miles    from 
Hutte,    and    the    horses   werj    on    the 
xange,    over    which    they    grazed,    at 
distances  from  two  to  three  hundred 
yards  to  three  or  four  miles  from  the 
liouse  of  Cutler.     That  after  the  sale 
•\v;is   made,   the   plaintiff   and   Cutler 
^^ent    from    Butte    on    the    afternoon 
•of   the  2l3t  of  July,   and  arrived  at 
his    house    about    6     o'clock    in    the 
evening.     That  the  property  was  not 
delivered  then.     That  next  morning, 
the  22d  of  July,  at  6  o'clock.  Cutler 
Avcnt   out  and  brought  in  the  horses 
at  8  o'clock  in  the  forenoon  from  the 
range,    and    then    the    property    was 
all  delivered  to  the  plaintiff,  O'Gara, 
who  then  took  possession  of  it.     The 
horses    were    harnessed     and     driven 
away    with    the    wagon     and     other 
property,   except   tlu    wood,    to    Bull 
Hun,  two  miles  awfiy.     Tlie  wood  was 
hauled  away  subsequently."     Coburn, 
J.,  said :     "  The  court  below,  in  this 
case,    gave    the   following   instruction 
to  the  jury  on  this  point:     '  In  deter- 
mining what,   und'r  the   law,   is   an 
immediate    delivery    of    the    property 
sold,    you    are    to    consider    the    sur- 
rounding   circumstances,    the    nature 
of  the   property  to  be   delivered,   its 
.situation,   and   the   difficulty   or   ease 
of  making  delivery,   and  whether  the 
delivpry    was   made'  in   the   ordinary 
way  that  men  of  prudence  and  busi- 
ness   would    make    delivery,    if    they 
were   acting  in  good   faith,   and  with 
the    desire    and    intention    to    carry 
out  their  contract   of   sale   according 


to  law.'  And  the  court  further  in- 
structed the  jury,  that  '  if  you  deter- 
mine from  the  evidence  that  when 
Cutler  sold  to  O'Gara  there  was  an 
immediate  delivery  of  the  property 
mentioned  in  the  complaint,  from 
Cutler  to  O'Gara,  and  an  actual  and 
continued  change  of  possession  you 
must  find  for  the  plaintiff.'  We  are 
of  opinion  that  these  instructions  are 
correct,  and  that  it  was  proper  for 
the  jury  to  consider  the  facts  con- 
nected with  and  surrounding  the  de- 
livery of  the  property  to  determine 
whether  the  same  was  valid  and  made 
in  compliance  with  the  Statute  of 
Frauds.  Th.;  fact  that  the  property 
was  sold  one  day  to  the  plaintiff, 
and  not  delivered  until  the  next  day, 
does  "not  render  the  sale  void,  if  it 
appears  in  evidence  that  the  delivery 
was  impossible  on  the  day  of  sale; 
and  it  is  properly  a  question  for 
the  jury  to  answer,  whether  the  prop- 
erty \\as  so  situated,  and  the  parties 
were  so  located  at  the  time  of  the 
making  of  the  sale  that  instant  de- 
livery could  not  be  made,  and  whether 
it  was  made  as  soon  thereafter  as 
practicabhi." 

""O'Gara  i-.  Lowry,  5  Mont.  427, 
5  Pac.  583.  In  Dodge  v.  Jones,  7 
Mont.  121,  14  Pac.  707,  it  was  held 
as  a  matter  of  law  that  there  was 
a  sufficient  change  of  possession  where 
the  buyer  branded  the  horses  he  had 
purchased  and  immediately  turned 
them  back  on  the  range  where  they 
had  been  before.  It  appeared  that 
the  range  was  used  as  a,  common 
pasturage  for  the  public.  This  case 
was  followed  in  the  later  case  of 
Cady  ).'.  Zimmerman,  20  ilont.  225, 
229,    50    Pac.    553,    the    court   citing 
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a  sale  by  a  cotenant  of  his  interest,  if  the  property  is  not  in  the 
actual  possession  of  the  seller  but  in  that  of  his  co-owners,  no 
change  is  necessary,  and  it  makes  no  difference  that  the  co-owners. 
in  possession  are  not  notified  of  the  sale.^* 

§  380.  Nebraska. —  A  statute*^  makes  a  sale  without  a  change- 
of  possession  fraudulent  against  creditors  unless  it  is  shown  that 
it  was  made  in  good  faith  and  without  any  intent  to  defraud  third! 
persons.*® 


also  Porter  v.  Bucher,  08  Cal.  454, 
33  Pac.  335.  In  the  case  of  Gallick 
V.  Bordeaux,  22  Mont.  470,  482,  56 
Pac.  901,  Brantly,  C.  J.,  said:  "The 
apparent  exclusive  possession  by  Bor- 
doni  on  the  15th,  thirteen  days  after 
the  sale,  -vvas  not  inconsistent  with 
the  conclusion,  possible  from  a  con- 
sideration of  all  the  evidence,  that 
the  sale  was  in  compliance  with  the 
law  and  made  in  good  faith;  nor 
was  it  within  the  province  of  the 
court  to  say  that  the  return  of  the 
property  to  the  vendor  after  four 
hours  furnished  ground  for  a  con- 
clusive  presumption   of   fraud." 

"  In  the  case  of  Yank  v.  Bordeaux, 
23  Mont.  205,  209,  58  Pac.  42,  75 
Am.  St.  Pep.  522,  Pigott,  J.,  said: 
"  The  conclusive  presumption  that  a. 
transfer  of  personal  property,  in  the 
absence  of  an  immediate  delivery  and 
actual  and  continued  change  of  pos- 
session of  the  subject  of  the  trans- 
fer, is  fraudulent  and  void  as  to  the 
creditors  of  the  person  making  the 
transfer,  is  to  be  indulged  only  where 
the  person  making  the  transfer  has 
at  the  time  the  possession  or  control 
of  the  property.  ♦  *  *  Our  atten- 
tion has  not  been  drawn  to  any  rule 
of  law  requiring  notice  to  be  given 
to  co-owners  in  actual  possession  of 
the  common  property  of  a  sale  by 
co-owners  whose  possession  is  merely 
constructive.  We  do  not  think  that 
the  omission  of  notice  avoids  such 
sale  as  to  creditors  of  the  vendors, 
and  hence  we  do  not  decide  whether 


the  notice  given  to  Hughes  serves  as 
a  notice  to  his  associates.'' 

»Comp.  St.  (1889),  §  3185. 
"  Every  sale  made  by  a  vendor  of 
goods  and  chattels  in  his  possession 
or  under  his  control,  and  every  as- 
signment of  goods  and  chattels,  by 
way  of  mortgage  and  security,  or 
upon  any  condition  whatever,  unless 
the  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by 
an  actual  and  continued  change  of 
possession,  of  the  things  sold,  mort- 
gaged, or  assigned,  shall  be  presumed 
to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such 
assignment,  or  subsequent  purchas- 
ers in  good  f aitli ;  and  shall  be  con- 
clusive evidence  of  fraud  unless  it 
shall  be  made  to  appear  on  the  part 
of  the  persons  claiming  under  such 
sale  or  assignment  that  the  same 
was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors 
or  purchasers."  §  3186.  "The  term 
'  creditors,'  as  used  in  the  last  sec- 
tion shall  be  construed  to  include 
all  persona  who  shall  be  creditors, 
of  the  vendor  or  assignor  at  any 
time  whilst  such  goods  and  chattels 
shall  remain  in  his  possession  or 
under  his  control." 

'"  The  general  rule  as  laid  down  in 
the  statute  was  applied  in  the  fol- 
lowing cases:  Densmore  v.  Tomer^ 
11  Neb.  118,  7  N".  W.  535,  and  14 
Neb.  392,  15  N.  W.  734;  Miller  v. 
Morgan,   11  Neb.   121,  7  N.  W.  755;. 


C30 


Teansfee  of  Peopeety  and  Title. 


§  381.  Nevada. —  By  statute*^  retention  of.  possession  by  the 
vendor  makes  a  sale  constructively  fraudulent."***  It  seems  that 
a  change  of  possession  in  order  to  take  a  case  out  of  the  statute 
must  be  such  as  to  notify  third  parties  of  the  transfer  of  title.^'' 


Snyder  v.  Dangler,  44  Neb.  600,  63 
N.  W.  20;  Powell  v.  Yeazel,  46  Neb. 
22a,  64  N.  W.  695;  Neeley  v.  Traut- 
wein.  Neb.         ,  113  N.  W.   141. 

In  Eobison  v.  Uhl,  6  Neb.  328,  332, 
it  was  held  that  where  the  buyer  was 
in  possession  before  the  sale,  the  lack 
of  a  change  of  possession  was  of  no 
importance. 

"Gen.  St.  (1885),  §  2633.  "Every 
sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession,  or 
under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  unless 
the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change 
of  possession  of  things  sold  or  as- 
signed, shall  be  conclusive  evidence 
of  fraud,  as  against  the  creditors  of 
the  vendor,  or  the  creditors  of  the 
person  making  svich  assignment,  or 
subsequent  purchasers  in  good  faith." 
§  2634.  "  The  term  '  creditors '  as 
"Used  in  the  last  section,  shall  be 
construed  to  include  all  persons  who 
shall  be  creditors  of  the  vendor  or 
assignor  at  any  time  while  such 
goods  and  chattels  shall  remain  in 
his  possession  or  under  his  control." 

"  Conway  v.  Edwards,  6  Nev.  190 
Gaudette    v.    Travis,    11    Nev.    149 
Thomas    v.    Sullivan,    13    Nev.    242 
Ivancovich    v.    Stern,    14    Nev.    341 
Comaita  v.  Kyle,  19  Nev.  38,  5  Pac. 
666    (the   delivery   of   a  bill   of   sale 
was  here  held  insufficient)  ;  and  cases 
cited  in  succeeding  notes  in  this  sec- 
tion.   In  the  case  of  Tognini  v.  Kyle, 
17   Nev.  209,  212,  215,  30  Pac.   829, 
45  Am.  Rep.  442,  there  was  a  sale  of 
12,000  bushels  of  charcoal  in  pits  on 
the   vendor's    land.      Belknap,    J.,    in 
delivering   the   opinion   of   the   court 


said :  "  At  the  time  of  the  execu- 
tion of  the  bill  of  sale  the  charcoal 
was  in  the  pits  in  which  it  had  been 
burned  upon  the  land  of  the  vendors. 
No  attempt  was  made  to  remove  it. 
A  few  days  after  the  sale,  and  about 
twenty-five  days  prior  to  the  time 
when  the  attachment  was  laid,  plain- 
tifi's  sent  a  person  to  the  coal  pits 
and  caused  them  to  be  severally 
marked  with  their  name.  This  per- 
son remained  in  charge  of  the  prop- 
erty for  about  a,  fortnight,  when  he 
left,  and  another,  who  lived  upon 
an  adjoining  ranch,  was  requested  to 
look  after  it.  This  latter  person 
made  occasional  visits  each  day  to 
the  coal  pits.  Nothing  further  was 
done  by  the  plaintiffs  down  to  the 
time  of  the  levy  by  the  defendant. 
There  is  no  difficulty  in  the  applica- 
tion of  the  statute  to  sales  of  per- 
sonal propei-ty  capable  of  actual  de- 
livery, as,  for  instance,  in  the  case 
of  the  sale  of  a  few  bushels  of  char- 
coal, but  the  application  of  the  stat- 
ute to  sales  of  cumbrous  property, 
such  as  12,000  bushels  of  charcoal, 
has  been  fruitful  of  litigation.  What 
will  amount  to  a  change  of  posses- 
sion sufficient  to  satisfy  the  require- 
ments of  the  statute  in  one  case  will 
fall  short  of  its  demands  in  another. 
Each  case  must  be  decided  with  the 
relation  to  the  character  and  situa- 
tion of  the  property  at  the  time  of 
the  sale.  •  •  *  The  creditors  of 
the  vendors  could  not  have  been  mis- 
led by  the  failure  of  the  plaintiffs 
to  remove  the  charcoal  before  selling 
it,  and  it  was  not  necessary  to  sub- 
ject them  to  that  expense." 

"  Gray    r,    Sullivan,    10    Nev.    416, 
The  principle  stated  above  was  recog 
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After  tliere  has  been  such  a  change  it  makes  no  difference  that 
the  seller  is  given  possession,  especially  if  it  is  under  circum- 
stances different  from  those  under  which  he  originally  held  the 
property  as  owner.^"  Where  the  possession  of  the  property 
sold  is  in  a  bailee  at  the  time  of  the  sale,  notice  to  him  accom- 
plishes a  sufficient  change  of  possession ;  but  this  is  not  true  where 
the  possession  is  in  a  mere  servant  of  the  seller,  for  his  possession 


nized  in  this  case,  but  it  was  a.  close 
question  whether  there  was  in  fact 
such  a  change  of  possession.  Beatty, 
J.,  in  a  strong  dissenting  opinion 
maintained  that  there  was  not.  In 
following  Gray  r.  Sullivan,  in  the 
later  cases  of  Twist  v.  Kelly,  11  Nev. 
377,  and  Estey  i-.  Cooke,  12  Nev.  276, 
the  court  went  far  (especially  in  the 
latter  case)  toward  holding  a  change 
of  possession  sufficient  although  to 
all  appearances  the  property  re- 
mained as  before.  In  the  case  of 
Sharon  r.  Shaw,  2  Nev.  289,  292, 
90  Am.  Dec.  546,  the  court  said: 
"  The  principal  question  presented  for 
consideration  in  this  court  is,  whether 
the  delivery  of  the  personal  property 
by  Tregloan  to  tlie  plaintiflf  was  suf- 
ficient to  meet  the  requirements  of 
the  Statute  of  Frauds?  Our  con- 
clusion is,  that  the  delivery  of  that 
portion  of  the  property  transferred 
hy  the  bill  of  sale  which  was  in  the 
mill  and  office  or  on  the  premises  con- 
veyed by  the  deed  fully  met  the  re- 
quirements of  the  law.  The  bill  of 
sale  passed  the-  right  of  possession, 
and  the  deed  and  the  subsequent 
surrender  of  the  possession  of  the 
real  estate  upon  which  the  personal 
property  was  kept,  was  a  complete 
delivery  of  the  possession  of  that 
personal  property.  We  are  unable  to 
see  what  further  delivery  or  change 
of  possession  could  have  taken  place. 
The  plaintiff  having  received  a  con- 
veyance of  the  real  estate  whereon 
all  the  personal  property  was  needed 


for  use,  it  would  be  a  harsh  con- 
struction of  the  law  to  hold  that  a 
complete  delivery  could  not  take  place 
■without  a,  removal  from  it  from  the 
place  where  it  had  been  kept  by  the 
vendor  of  the  plaintiff.  Tliere  was 
not  only  a,  transfer  of  the  right  of 
possession  by  means  of  the  deed  and 
bill  of  sale,  but  the  plaintiff's  vendor 
surrendered  possession  of  everj'thing 
about  the  premises,  and  delivered  the 
keys  to  the  agent  of  Mr.  Sharon. 
Thiis,  the  title  and  the  possession 
were  passed,  and  the  deed  which  was 
placed  upon  record  before  the  levy 
by  the  sheriff  imparted  notice  to  the 
world  that  the  premises  upon  which 
the  personal  property  was  kept  had 
been  conveyed  to  the  plaintiff."  If, 
however,  in  such  a  case  the  buyer 
merely  takes  possession  of  the  realty 
on  which  tlie  property  is  situated 
jointly  with  the  seller,  the  rule  ap- 
proved by  the  court  in  Sharon  v. 
Shaw  does  not  apply.  Lawrence  v. 
Burnham,  4  Nev.  361,  97  Am.  Dec. 
540. 

"Carpenter  )'.  Clark,  2  Nev.  243, 
248;  I^wis  v.  Wilcox,  6  Nev.  215. 
In  Carpenter  v.  Clark,  the  court  said: 
"  It  seems  to  us  that  the  reasonable 
construction  to  he  placed  upon  the 
statute  is  that  the  change  of  pos- 
session must  be  actual,  hona  fide,  and 
must  continue  for  such  a  length  of 
time  as  will,  under  the  circumstances 
of  each  case,  be  likely  to  operate  aa 
a  general  advertisement  of  the  sale 
or  change  of  title  of  the  property." 
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is  his  master's. ^^  The  fact  that  a  creditor  knew  of  the  sale  has 
been  held  not  to  deprive  him  of  his  right  to  treat  it  as  void."^ 
Section  263-4  of  the  statute  does  not  give  the  creditors  there  re- 
ferred to  a  permanent  right  to  treat  a  sale  as  void.  Unless  the 
objecting  creditor  secures  a  lien  on  the  property  while  the  seller 
is  in  possession,  he  cannot  treat  the  sale  as  void  although  there 
may  have  been  a  considerable  delay  in  transferring  possession  to 
the  buyer."^ 

§382.  New  Hampshire. —  Where  the  seller  retains  possession 
after  an  absolute  sale  of  personalty,  the  sale  is  held  to  be  fraudu- 
lent as  a  matter  of  law,  irrespective  of  the  intention  of  the  parties. 
The  early  cases  referred  to  the  possibility  of  giving  a  ''  sufficient 
explanation  "  why  the  possession  was  not  changed,  but  such  an 
explanation  when  held  good  by  the  court  amounted  merely  to  an 
exception  to  the  general  rule,  and  the  law  as  established  to-day 
seems  to  be  clear  that  where  the  seller  retains  possession,  unless 
a  case  is  brought  within  some  exception  to  the  rule,  or  unless  the 
sale  is  open  and  notorious,  creditoi's  may  treat  it  as  void.^*     The 


"Doak  V.  Brubaker,  1  Nev.  218, 
223;  Sharon  r.  Shaw,  2  Nev.  289,  90 
Am.  Dec.  546.  In  the  former  case 
cattle  had  been  mortgaged  and  the 
herdsman  in  charge  notified.  Lewis, 
C.  J.,  said :  "  Where  the  property  is 
in  the  possession  of  a  bailee,  also,  an 
actual  delivery  is.  unnecessary,  be- 
cause the  vendor  himself  not  having 
the  possession,  the  only  delivery  which 
could  be  made  would  be  to  give  an 
order  for  it,  or  deliver  the  receipt  and 
obtain  the  recognition  of  the  trans- 
action by  the  bailee.  ♦  •  ♦  But  in 
the  case  at  bar,  the  cattle  were  in  the 
possession  and  under  the  control  of 
tlie  mortgagor,  for  the  herdsman  was 
merely  his  servant  or  agent,  having 
no  property  in  the  cattle,  and  whose 
possession  was  only  for  his  master, 
the  mortgagor.  *  *  *  The  case  of 
Hurlburd  i\  Bogardus,  10  Cal.  518, 
519,  is  directly  in  point  against  the 
appellant  here." 

"  In  the  case  of  Lawrence  v.  Burn- 
ham,   4  Nev.   361,   368,   97   Am.  Dee. 


540,  it  was  said:  "  The  statute  makes 
the  want  of  delivery  '  conclusive  evi- 
dence of  fraud.'  Xo  court  has  the 
right  to  say  that  the  want  of  delivery 
shall  not  be  so  where  the  creditor  ha? 
knowledge  that  a  sale  has  been  at- 
tempted by  the  debtor.  Whether  the 
attaching  creditor  knew  the  fact  or 
not  is  -a  matter  of  no  consequence. 
The  law  only  requires  him  to  show 
that  no  delivery  accompanied  the 
sale.  When  that  is  done  his  proof  i* 
conclusive  that  the  sale  was  fraudu- 
lent as  to  him,  and  no  evidence  of  an 
honest  purpose  or  fair  intention  upon 
the  part  of  tlie  vendor  and  vendee,  or 
the  knowledge  by  the  creditor  of  the 
fact  that  a  sale  had  taken  place,  can 
overcome  the  conclusive  evidence  of 
fraud  which  the  want  of  delivery 
establishes." 

»'Clute  r.  Steele,  6  Xev.  335. 

"•  The  leading  ease  is  that  of  Coburn 
V.  Pickering,  3  N.  H.  415,  425,  426, 
14  Am.  Dec.  37.5.  Richardson,  C.  J., 
in  delivering  the  opinion  of  the  court 


Deliveky  to  BuyiiR  ajjd  Retention  by  Sellek. 


633 


general  tendency  has  been  to  restrict  the  operation  of  the  rule, 


said:  "A  sale  of  goods,  in  order  to 
be  considered  as  made  bona  fide  with 
respect  to  creditors,  must  be  made 
without  any  trust  whatever,  either 
express,  or  implied.  This  is  the 
doctrine  of  Twyne's  Case;  and  we  are 
not  aware  that  the  soundness  of  it 
has  ever  been  questioned.  It  is  not 
permitted  to  a.  debtor  to  convey  away 
his  goods,  by  sale,  with  any  secret 
understanding  between  him  and  the 
vendee,  that  the  goods  shall  be  holden 
for  the  benefit  of  the  vendor,  in  any 
way,  whatever.  The  nature  of  the 
benefit,  reserved  in  the  sale,  is  imma- 
terial. It  matters  not  whether  the 
benefit  is  to  consist  in  the  use  of  the 
goods,  or  in  some  other  favor  to  be 
shown  by  the  vendee.  Anything  of 
this  kind  is  a  trust,  and  what  the 
law  denominates  a  fraud.  *  •  ♦ 
After  a  most  attentive  and  careful 
examination  of  the  books,  on  this  sub- 
ject, we  have  not  been  able  to  enter- 
tain a  doubt,  that  the  true  rule,  to  be 
deduced  from  ,all  the  adjudged  cases, 
is,  that  when  the  sale  is  absolute, 
possession  and  use  of  the  goods,  after- 
ward, by  the  vendor,  is  always  prima, 
facie,  and,  if  unexplained,  conclusive 
evidence  of  a,  trust.  *  *  *  To  this 
rule,  it  can  hardly  be  said  that  any 
exception  is  to  be  found  in  the  books. 
For  the  cases  of  sales  of  ships  at  sea 
seem  not  to  come  within  the  spirit 
of  the  rule,  until  the  vessels  arrive 
in  port;  and  then  the  rule  itself  ap- 
plies. *  *  *  So  eases  of  goods, 
bought  at  a  sheriff's  sale,  and  after- 
ward loaned  to  the  execution  debtor, 
have  been  held  not  to  come  within  the 
rule.  *  *  *  And  the  case  of  Steel 
V.  Brown,  1  Taunt.  381,  where  it 
was  decided  that  a  bill  of  sale  of 
goods,  made  for  a  valuable  considera- 
tion, unaccompanied  with  possession, 
was  valid  as  against  the  vendor,  and 
as    against    a,    creditor,    with    whose 


knowledge  it  was  made,  is  not  within 
the  rule;  because  the  assent  of  the 
creditor  puts  him  on  the  ground  of 
a,  party  to  the  sale."  In  the  case 
of  French  v.  Hall,  9  N.  H.  137,  145, 
32  Am.  Dee.  341,  Parker,  C.  J.,  said: 
"  It  seems  to  be  conceded,  if  the  con- 
tract of  sale  is  to  be  tried  by  the  laws 
of  this  State,  that  there  was  a  suffi- 
cient change  of  the  possession,  and 
that  the  sale  must  be  held  valid  and 
the  plaintifl''3  action  sustained.  If  we 
rightly  apprehend  the  law  of  Ver- 
mont, as  gathered  from  the  cases 
cited  by  the  defendant's  counsel,  the 
result  of  a  trial  by  that  law  must 
probably  have  been  the  same.  It 
seems  to  be  supposed  that  there  is  a 
substantial  difference  in  the  rule  rela- 
tive to  sales  of  personal  property,  as 
held  in  the  two  States;  possession  of 
personal  propertj',  after  an  absolute 
sale,  in  this  State,  being  held  to  be, 
prima  facie  and  if  unexplained,  con- 
clusive evidence  of  fraud ;  while  in 
Vermont  it  is  held  to  be  fraud  per  se. 
The  expressions  in  some  of  the  cases, 
taken  alone,  might  perhaps  well  lead 
to  such  a  supposition;  but  the  gen- 
eral current  of  the  authorities  seems 
to  indicate  that  the  principle  held 
in  both  may  perhaps  be  substantially 
the  same.  By  the  law  of  this  State, 
in  order  to  a.  valid  sale  as  against 
creditors,  there  must  be  a  change  of 
possession;  and  doubtless  an  open, 
visible,  and  substantial  change ;  or 
there  must  be  isome  sufficient  explana- 
tion why  the  property  was  left  in  the 
possession  of  the  vendor.  It  is  not 
said  that  the  change  must  be  actually 
known  and  notorious.  What  will 
constitute  a  sufficient  explanation  has 
never  been  fully  settled;  but  its 
nature  is,  in  some  degree,  indicated 
by  the  fact  that  an  agreement  that 
the  vendor  might  retain  possession, 
under  a  lease,  has  been  held  not  to 
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and  in  one  instance,  at  least,  in  recent  years,  it  was  severely  criti- 


be  sufficient.  In  this  case,  however, 
there  was  a  change  of  possession,  con- 
tinuing about  two  months;  and  the 
courts  of  Vermont,  although  they  hold 
that  '  a  sale  of  personal  property,  un- 
accompanied with  a  change  of  posses- 
sion, is  per  se  fraudulent  as  against 
the  creditors  of  the  vendor,'  do  not 
hold,  where  there  has  been  a  visible, 
substantial  change  of  the  possession, 
that  the  sale  is  fraudulent,  if  the 
property  is,  afterward,  upon  a  hir- 
ing, suffered  to  go  back  into  the  pos- 
session of  the  vendor,  for  £.  temporary 
purpose.  Farnsworth  v.  Shepard,  6 
Vt.  521;  Morris  v.  Hyde,  8  Vt.  352, 
356,  30  Am.  Dec.  475;  Harding  v. 
Janes,  4  Vt.  462.  Prom  the  opinion 
of  ilr.  Justice  Prentiss,  2  Aik. 
69,  70,  it  seems  there  are  excep- 
tions to  the  rule  as  held  in  Ver- 
mont. Perhaps  an  impossibility  of 
removal  and  change  of  possession, 
from  whatever  cause,  might  be  held 
to  constitute  an  exception.  If  what 
would  be  held  here  to  be  a,  sufficient 
explanation  would  there  negative  the 
fraud  and  form  an  exception,  the 
difference  between  the  law,  as  held 
in  the  two  States,  is  rather  one  of 
terms  than  of  principles."  In  Ken- 
dall w.  Fitts,  22  N.  H.  1,  7,  the  court 
said :  "  But  what  amounts  to  a  '  suf- 
ficient explanation '  where  the  pos- 
session is  not  changed  has  not,  as  we 
can  discover,  been  definitely  deter- 
mined. *  *  *  Should  we,  under  the 
decisions  in  our  own  reports,  ajttempt 
to  lay  down  any  rule  upon  this  sub- 
ject, it  might,  perhaps,  be  that  all 
agreements  or  bargains,  express  or 
implied,  which  entered  into  the  con- 
tract of  sale,  whereby  the  vendor 
should  retain  possession  of  the  prop- 
erty for  the  advantage  of  either  party, 
and  not  for  the  accommodation  of 
the  vendee ;  and  all  agreements  and 
contracts  to  retain  possession,  made 


directly  after  the  sale,  either  without 
changing  the  possession,  or  immedi- 
ately after  changing  it,  should  be  re- 
garded as  conclusive  evidence  of 
fraud."  In  the  case  of  Janelle  v. 
Denoncour,  08  N.  H.  1,  2,  44  Atl.  63, 
there  was  a  sale  of  a  kiln  of  brick  by 
one  Morrell  to  the  plaintiff.  The 
court  said :  "  The  acts  indicating 
change  of  ownership  relied  on  by  the 
plaintiff  are  the  recording  of  the  bill 
of  sale  in  the  office  of  the  town  clerk 
on  the  day  of  its  date,  permission  by 
Mrs.  Morrell  that  the  kiln  might  re- 
main in  the  yard  until  disposed  of, 
and  the  putting  of  a  covering  over  the 
kiln  by  the  plaintiff's  servant,  by  his 
direction,  prior  to  the  attachment. 
The  bill  of  sale  not  being  an  instru- 
ment required  by  law  to  be  recorded, 
the  record  was  not  notice  to  creditors 
of  the  sale.  Mrs.  Morrell  having  no 
estate  in  the  brickyard  during  the 
life  of  her  husband,  and  no  possession 
or  right  of  possession,  her  permission 
to  the  plaintiff  to  occupy  it  was  of 
no  more  effect  than  that  of  any 
stranger  to  the  title.  Morrell  was 
tenant  for  life  of  the  brickyard,  re- 
mainder in  his  wife.  The  bricks  were 
manufactured  in  the  yard,  and  were 
in  the  kiln  when  sold  to  the  plaintiff. 
His  act  in  permitting  them  to  remain 
on  the  land  of  the  vendor  after  a 
reasonable  time  for  removing  them, 
without  the  exercise  of  visible  acts 
of  ownership,  was  a  leaving  of  them 
in  the  vendor's  possession.  There 
remains  the  fact  that  the  plaintiff, 
by  his  servant,  after  his  purchase 
and  before  the  attachment,  put  a 
covering  over  the  kiln.  This  was  the 
only  act  of  open,  visible  ownership 
exercised  by  the  plaintiff.  The  trade 
was  not  made  at  the  yard,  and  the 
plaintiff  did  not  personally  go  to  the 
kiln  before  the  attachment.  It  is 
manifest   there   was   no   such   visible 
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and  notorious  change  of  possession  as 
would  amount  to  notice  to  creditors 
of  a  change  in  ownership."  In  the 
■case  of  Harrington  i;,  Blanohard,  70 
N.  H.  597,  49  Atl.  576,  one  Moulton 
sold  his  stock  of  goods  to  the  defend- 
ant. Pike,  J.,  said :  "  Xo  render  the 
sale  valid  as  against  Moulton's 
creditors,  there  should  have  been  '  an 
open,  visible  change  of  possession '  of 
the  goods.  No  such  change  resulted 
from  the  delivery  of  the  key  to  the 
■defendant,  or  the  taking  of  the  in- 
ventory. Smith  V.  Moore,  11  N.  H. 
55,  63.  Save  fliat  he  was  acting  in 
the  capacity  of  agent,  Moulton  exer- 
■cised  precisely  the  same  control  over 
the  goods  after  the  sale  as  before. 
In  fact,  it  appears  that  it  was  ar- 
ranged between  the  defendant  and 
himself  that  the  goods  should  be  left 
in  his  actual  possession  to  sell  upon 
■commission.  The  signs  upon  the  place 
of  business  indicated  that  the  char- 
acter of  the  possession  was  not 
changed.  There  is  no  statute  which 
makes  the  publication  of  a.  notice  of 
the  sale  in  a  newspaper  equivalent  to 
a  change  of  possession.  Such  a  publi- 
cation resembles  an  unauthorized 
record  of  a  bill  of  sale  in  the  town 
records,  which  has  been  held  to  be 
ineffective.  Janelle  v.  Denoncour,  68 
X.  H.  1,  44  Atl.  63.  At  most  it 
would  only  give  notice  of  an  alleged 
sale.  It  would  afford  no  explanation 
of  Moulton's  continued  possession.  It 
certainly  could  be  no  more  effective 
in  that  direction  than  would  be 
knowledge  by  the  attaching  creditor 
that  the  plaintiff  claimed  to  own  the 
goods  by  purchase  from  Moulton. 
Sanborn  r.  Putnam,  61  N.  H.  506. 
iloulton's  retention  of  possession 
without  satisfactory  explanation  was, 
-as  against  attaching  creditors,  con- 
clusive evidence  of  fraud."  In 
\\ee\is,  v.  Fowler,  71  N.  H.  518, 
521,  51  Atl.  624,  Chase,  J.,  said: 
■"  Two    cases     are     relied     upon    by 


the  defendant  to  sustain  the  prop- 
osition that  the  facts  reported  show, 
as  matter  of  law,  that  the  change  of 
possession  was  insufficient  —  Sanborn 
V.  Putnam,  61  N.  H.  506,  and  Har- 
rington V.  Blanchard,  70  N.  H.  597, 
49  Atl.  576.  Although  there  is  much 
similarity  between  these  cases  and 
the  present  case,  there  are  differences 
which,  though  small,  are  very  ma- 
terial and  distinguish  the  cases  from 
this  one.  In  both  of  the  cases  the 
business  was  carried  on  after  the  sale 
the  same  as  before,  while  in  this  case 
a  significant  change  was  made  —  a 
closing-out  sale  was  begun.  This 
change  was  likely  to  attract  attention, 
especially  as  the  business  was  that  of 
selling  provisions.  In  Sanborn  v. 
Putnam,  the  vendee  was  employed  in 
the  business  prior  to  the  sale,  and  it 
was  found  as  a  fact  that  there  was 
no  visible  change  in  the  possession  of 
the  property;  while  in  this  case  the 
plaintiff,  so  far  as  appears,  had  no 
connection  with  the  business  before 
he  became  a  purchaser,  with  others, 
of  the  stock  of  goods.  Whatever  pos- 
session the  plaintiff  then  received  and 
subsequently  retained  was  entirely 
new.  In  Harrington  r.  Blanchard, 
there  was  no  manual  delivery  of  the 
stock;  while  in  this  case  the  goods 
and  fixtures  were  turned  over  to  the 
vendee,  and  he  took  charge  of  the 
business,  and  was  in  and  out  of  the 
store.  Upon  the  facts  reported,  it 
cannot  be  held  as  a  matter  of  law 
that  there  was  not  sufficient  change 
of  possession  on  August  IStli  and  sub- 
sequently to  render  the  sale  valid  as 
against  the  vendors'  creditors,  nor 
that  there  was  not  sufficient  evidence 
to  support  the  finding  of  possession, 
as  a  matter  of  fact."  The  general 
rule  was  also  applied  in  the  follow- 
ing cases:  Parker  v.  Pattee,  4  N.  H. 
176;  Trask  v.  Bowers,  4  N.  H.  309; 
Lewis  v.  Whittemore,  5  N.  H.  364,  22 
Am.  Dec.  466    (here  since  there  was 
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cised.^^  The  change  of  possession  necessary  to  take  a  case  out  o.''; 
the  rule  need  not  be  made  contemporaneously  with  the  sale  in  all 
cases.  When  the  property  cannot  be  removed  immediately  be- 
cause of  its  character  or  situation,  it  is  permissible  to  leave  the 
seller  in  jiossession  for  a  reasonable  time  until  the  necessary 
means  of  removal  can  be  procured.^''     A  mere  momentary  formal 


no  secrecy  connected  with  the  sale  it 
was  held  valid)  ;  Paul  r.  Crooker,  8 
N..  H.  288  (here  subsequent  as  well 
as  prior  creditors  were  held  entitled 
to  treat  a  sale  without  a  change  of 
possession  as  void)  ;  Walcott  v. 
Keitli,  22  N.  H.  19G;  Coolidge  !.  Mel- 
viu,  42  N.  H.  510;  Shaw  v.  Thompson, 
43  N.  li.  130;  Lang  v.  Stockwell,  55 
N.  H.  561;  Cutting  v.  Jackson,  56 
N.  H.  253;  Flagg  v.  Pierce,  58  N.  H. 
348 ;  JR'Donough  ( .  Prescott,  62  N.  H. 
600;  Doucet  r.  Richardson,  07  N.  H. 
186,  29  Atl.  035. 

"  In  the  ease  of  Thompson  r.  Esty, 
69  >:,  H.  55,  GO,  70,  71,  45  Atl.  506, 
Carpenter,  C.  .J.,  said:  "This  rule, 
erroneously  called  a  presumption  of 
law,  compels  the  judge  to  hold  in 
very  many  casr^  that  the  sale  was 
fraudulent  when  it  is  plainly  ap- 
parent that  it  was  attended  with  the 
utmost  good  faith  toward  the  vendor's 
creditors.  It  liecomes  the  means,  in 
perhaps  a  majority  of  cases  where  it 
is  applied,  of  depriving  innocent 
parties  of  their  property  bought  at 
a  bona  fide  sale  thereof.  Although 
the  evidence  before  the  jury  is  uncon- 
tradicted that  the  sale  was  not  only 
fair  but  made  in  the  interest  of  the 
vendor's  creditors,  they  are  instructed 
that  they  must  negative  that  fact  by 
a  presumption  announced  by  the  court 
as  a,  principle  of  substantive  law. 
Tliat  mischief  has  resulted  from  such 
a  palpal  lie  conversion  of  a  question  of 
fact  into  one  of  law  is  not  surprising. 
If  it  is  conceded  that  the  actual  pur- 
pose of  the  vendor  is  not  important, 
but  only  the  effeot  of  the  transaction 


upon  the  rights  of  creditors  is  to  be 
considered,  it  is  manifest  that  the 
question  is  still  one  of  fact." 

""In  Morse  v.  Powers,  17  X.  H.  286, 
296,  there  was  a  mortgage  of  a, 
quantity  of  lumber.  Parker,  C.  J., 
said:  "We  are  of  opinion  that  this 
would  be  sufficient  in  the  case  of  an 
absolute  sale,  where  the  goods  wore 
at  the  time  in  the  possession  of  the 
vendor.  In  such  case  there  must  be 
sufficient  explanation,  if  the  posses- 
sion is  not  changed.  Coburn  i\  Pick- 
ering. 3  y.  H.  415,  14  Am.  Dec.  37.^. 
But  it  is  a  sufficient  explanation 
tliat  the  property  is  left  until  the 
vendee  can  procure  the  neee'^sary 
means  of  removal.  He  could  not  be 
required  to  go  to  the  house  of  the 
debtor,  prepared  with  carts,  in  an- 
ticipation of  a  purchase;  nor  to  re- 
move at  midnight,  in  order  to  mani  ■ 
fest  the  liona  fide  character  of  a  pur- 
chase wiiich  he  had  completed."  In 
the  case  of  Corning  v.  Records,  69 
X.  It.  390,  392.  393,  76  Am.  St.  Rep. 
178.  the  court  said:  "  Xo  differeni 
delivery  is  required  in  the  case  of  a 
mortgage  than  of  an  absolute  sale. 
A  delivery  sufficient  to  pass  the  title 
as  against  third  persons  in  the  one 
case  will  in  the  other.  ♦  ♦  «  '  The 
general  rule  is  that  delivery  of  pos- 
session is  necessary  in  a  conveyance 
of  personal  chattels  as  against  every 
one  except  the  vendor.  ■*  *  *  An 
actual  delivery  by  the  vendor  *  *  '' 
is  not  in  all  cases  necessary.  It  i'.; 
enough  if  the  delivery  be  such  as  tin- 
situation  of  the  property  admits.  *  *  * 
And  when  the  goods  are  so  situated 
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delivery  where  the  jJioperty  is  immediately  returned  to  the 
seller  will  not  constitute  a  sufficient  change  of  possession.*^ 
A  concurrent  possession  by  the  buyer  and  seller  is  no  better 
than  an  exclusive  possession  by  the  latter."*  If  at  the  time  of  the 
sale  the  property  is  in  the  possession  of  the  seller's  bailee, 
notice  to  him  is  sufficient  to  amount  to  a  change  of  possession."* 


s.a  to  admit  of  no  delivery,  the  sale 
will  be  valid  viritliout  any  delivery. 
*  *  *  All  cases  of  sales  of'  chattels 
•which  are  so  situated  that  there  can 
be  no  delivery  at  the  time  of  the 
sale  are  within  the  exception  to  the 
general  rule,  whether  the  chattels  be 
\ipon  the  land  or  upon  the  water. 
Negligence  on  the  part  of  the  vendee 
ia  take  possession  may  invalidate  his 
<ilaim,  as  against  creditors  or  sub- 
{lequent  purchasers  without  notice; 
liut  if  there  be  no  laches  on  the  part 
<if  the  vendee  if  he  take  possession 
in  a  reasonable  time,  his  title  can  in 
no  case  be  impeached  for  want  of 
possession.'  Ricker  v.  Cross,  5  X.  H. 
570,  571,  572,  22  Am.  Dec.  480.  *  *  * 
In  the  present  case,  the  property  is 
described  in  the  agreement  given 
records  by  Clark  as  '  all  the  per- 
sonal property  in  and  about  Maple- 
wood  Hotel  premises  at  Bethlehem, 
N.  H.,'  a  description  in  substance 
that  given  us  by  the  referee.  It 
■was  located  at  Bethlehem,  the  parties 
were  at  the  time  in  Boston,  and,  if 
nothing  else  appeared,  the  property 
might  well  be  held  to  have  passed 
without  manual  tradition  on  account 
of  its  character  and  situation  rela- 
tive to  the  parties,  subject  to  im- 
pairment of  Clark's  title  in  its 
validity  as  to  third  persons  by  his 
negligence  in  obtaining  actual  pos- 
session." 

"Page  V.  Carpenter,  10  N.  H.  77. 
In  the  case  of  Towne  v.  Rice,  59 
!N.  H.  412,  there  was  a,  satisfactory 
immediate  change  of  possession,  and 
Bix  days  after  the  sale  the  property 


was  put  back  in  the  possession  of  the 
vendor  for  a  temporary  purpose,  and 
a,  creditor  attached  it.  It  was 
held  that  the  creditor  could  not 
treat  the  sale  as  void.  In  the 
case  of  Parker  v.  JIarvell,  60 
N.  H.  30,  the  vendor  took  possession 
for  several  days,  but  returned  the 
property  to  the  vendor  and  allowed 
him  to  keep  it  for  more  than  a  year 
prior  to  the  attachment  by  his  cred- 
itors. The  court  in  this  case  pro- 
tected the  creditors. 

"■  Plaisted  v.  Holmes,  58  N.  H.  293. 

™  Stowe  V.  Taft,  58  N.  H.  445.  In 
the  case  of  Corning  v.  Records,  69 
N.  H.  390,  395,  46  Atl.  462,  76  Am. 
St.  Rep.  178,  Records  transferred  to 
the  claimant  certain  property  which 
was  in  the  possession  of  Cruft  who 
held  under  a  lease.  Parsons,  J.,  said : 
"  Unless  by  the  terms  of  the  lease 
to  Cruft  a  transfer  of  the  general 
ownership  terminated  the  lease,  there 
is  no  reason  why  notice  to  him 
should  be  essential  to  pass  the  title. 
If  upon  such  notice  he  was  not  dis- 
charged from  his  lease,  he  could  not 
dissent  and  refuse  to  hold  the  prop- 
erty. If  he  could  not  dissent,  his 
assent  could  not  confer  any  right. 
If  he  could  not  dissent,  his  continu- 
ing to  hold  the  property  would  not 
be  an  assent  and  agreement  to  hold 
the  property  for  Clark.  If  neither 
his  assent  nor  his  dissent,  or  his 
refusal  to  do  either,  affected  the  title, 
no  legal  reason  exists  why  he  should 
have  an  opportunity  for  a  choice 
which  he  could  not  be  compelled  to 
exercise    and   which   was    immaterial 
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It  is  sufficient  if  the  change  though  delayed  is  effected  hefore  the 
seller's  creditors  attach.^  In  case  of  a  public  execution  sale, 
leaving  the  execution  debtor  in  possession  of  the  property  seenis 
not  to  give  rise  to  any  presumption  even  of  fraud.^  Ivnovyledge 
by  a  creditor  at  the  time  of  the  attachment  that  the  buyer  claims 
to  own  the  property  as  purchaser  does  not  render  the  sale  valid 
as  to  him.*  But  if  the  creditor  had  notice  of  the  sale  when  it 
was  made  it  seems  that  such  notice  will  prevent  him  from  treating 
it  as  fraudulent.*    And  by  a  statute  enacted  in  1895,  constructive 


if  made.  His  holding  ■was  under  his 
lease,  and  no  legal  reason  can  be 
given  for  an  arliitrary  power  of  as- 
sent or  dissent  vested  in  him  as  a 
restraint  upon  the  power  of  aliena- 
tion in  the  general  owner.  Hence, 
Clark's  title  is  equally  valid  whether 
Cruft  dissented  or  assented,  whether 
Cruft  had  or  had  not  notice.  The 
reason  assigned  in  all  the  cases  de- 
claring the  unexplained  possession  by 
the  vendor  after  an  absolute  sale 
conclusive  evidence  of  fraud  is  that 
the  vendor  is  given  an  opportunity 
to  treat  the  property  as  his  own  and 
thereby  gain  a  false  credit.  It  is 
the  open  possession  by  the  vendor  as 
owner  that  works  the  fraud.  In  this 
case  Records  never  had  any  posses- 
sion. There  was  nothing  about  the 
continued  possession  of  Cruft  that 
tended  to  give  Records  any  false 
credit.  If  it  should  be  suggested 
tliat  upon  inquiry  of  Cruft  his  state- 
ment as  to  the  general  ownership 
would  have  effect,  there  is  no  more 
foundation  for  such  claim  than  there 
would  have  been  had  he  owed  him 
a  debt  on  accoimt  or  a  promissory 
note.  Neither  would  Cruft  have  been 
under  any  obligation  to  furnish  in- 
formation if  he  had,  it.  Delay  in 
notifying  Cruft  may  or  may  not 
tinder  all  the  circumstances  have 
weight  on  the  question  of  fraud  in 
fact,  and  undoubtedly  was  duly  con- 
sidered by  the  referee ;  but  of  itself 
it  cannot  under  the  circumstances 
amount  to  fraud  as  matter  of  law." 


MVeeks  i\  Fowler,  71  N.  H.  518, 
53  Atl.  543.  In  Mandigo  v.  Healey, 
69  N.  H.  94,  45  Atl.  318,  the  original 
vendee  did  not  take  possession,  but 
the  plaintiflf  who  purchased  from 
him  with  notice  of  all  the  facts  se- 
cured possession  from  the  original 
vendor  and  was  protected  against  the 
latter's  creditors. 

'  Although  not  necessarily  involved 
in  either  decision,  this  principle  was 
recognized  in  Coburn  r.  Pickering, 
3  N,  H.  415,  426,  14  Am.  Dec.  375 
(quoted  from  in  first  note  to  this 
section),  and  Clark  v.  Morse,  10 
^\  H.  236,  241. 

=  Sanborn  v.  Putnam,  61  X.  H.  506. 
In  this  case  evidence  of  such  knowl- 
edge by  the  creditor  was  held  in  a. 
brief  opinion  to  have  been  properly 
excluded  since  it  did  not  show  "  such 
a  publicity  in  the  sale  as  would 
naturally  give  it  notoriety."  The 
case  was  cited  with  approval  in  Har- 
rington V.  Blanchard,  70  N.  H.  597, 
598,  49  Atl.  576. 

'  In  the  case  of  Parsons  v.  Hatch, 
63  N.  H.  343,  since  the  creditor  knew 
of  the  sale  when  it  was  made,  as- 
sented to  it,  and  derived  benefit  from 
it,  it  was  held  that  he  could  not  at- 
tack it.  The  court  relied  on  the 
dictum  in  Coburn  i'.  Pickering,  3 
N.  H.  415,  426,  14  Am.  Dec.  375, 
quoted  from  in  the  first  note  to  this 
section,  where  the  rule  stated  in  the 
text  is  recognized. 
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notice  may  be  given  of  the  sale  of  certain  bulky  articles.''  No 
exception  to  the  general  rule  seems  to  be  made  in  the  case  of  a 
sale  of  property  which  is  exempt  from  execution.® 

§  383.  New  Jersey. —  After  some  uncertainty  as  to  the  rule  of 
law/  it  was  finally  settled  by  the  Court  of  Errors  and  Appeals 
in  1861  in  a  mortgage  case  that  retention  of  possession  by  the. 


' "  Constructive  notice  may  be  given 
of  a  sale  of  grain,  threshed  or  un- 
threshed,  straw,  corn-fodder,  hay, 
flax,  potatoes,  leaf  tobacco,  lumber, 
bark,  -.vood  or  other  fuel,  bricks, 
stones,  lime,  gypsum,  ore,  manu- 
facturing or  other  machinery,  or 
hides  in  the  process  of  tanning,  or 
any  building  situate  on  land  not  be- 
longing to  the  owner  of  the  build- 
ing," by  written  memorandum  con- 
forming to  certain  specified  require- 
ments.   Pub.  St.  (1001),  450. 

"Tilton  V.  Sanborn,  59  N.  H.  290. 

'  In  1822,  in  the  case  of  Chumar  v. 
Wood,  1  Halst.  155,  it  had  been  held 
by  the  Supreme  Coiirt  that  a  later 
purchaser  of  chattels  must  prevail 
over  a  prior  purchaser  who  had  left 
the  vendor  in  possession.  From  the 
report  of  the  case  the  court  seemed 
to  sanction  the  broad  rule  that  any 
conveyance  of  chattels  unaccom- 
panied by  possession  was  absolutely 
void  against  third  persons.  In  the 
case  of  Hall  r.  Snowhill,  14  N.  J.  L. 
8  (2  Green),  the  question  of  the 
effect  of  the  mortgagor's  retention 
of  possession  was  expressly  left  open. 
The  question  was  raised  in  a  mort- 
gage case  before  the  Court  of  Chan- 
cery in  1858.  The  court  said:  "At 
common  law,  a  deed  of  sale  absolute, 
unaccompanied  by  possession,  is  good 
between  the  parties,  but  it  is  void  as 
to  third  persons.  This  of  course  has 
the  qualification  that  the  property 
is  capable  of  delivery,  as  in  the  case 
of  property  on  the  ocean.  And  in 
such  case  there  must  be  no  unreason- 
able delay  in  assuming  the  possession 


so  soon  as  the  property  is  in  a  situa- 
tion to  make  a  delivery  feasible. 
This  has  been  considered  the  law  of 
this  State  since  the  case  of  Chumar 
V.  Wood,  1  Halst.  155.  But  a  dis- 
tinction has  always  been  recognized 
between  an  absolute  and  a  conditional 
sale.  Conrad  r.  The  Atlantic  Insur- 
ance Co.,  1  Pet.  3SC,  449,  7  L.  ed.  189. 
To  what  extent  that  distinction  is  to 
be  carried  is  the  vexed  question  which 
has  given  occasion  to  the  contrariety 
of  views  which  have  been  entertained 
by  eminent  judges,  and  brought  their 
judicial  decisions  into  apparent,  if 
not  real,  conflict.  It  appears  to  me, 
however,  that  the  mere  fact  of  the 
bill  of  sale  containing  a  condition 
upon  which  the  sale  shall  be  con- 
sidered void  ought  not  necessarily 
to  make  the  deed  valid.-  If  so,  the 
rule,  that  a  conveyance  of  chattels 
unaccompanied  with  possession  is 
void  against  third  persons,  is  utterly 
valueless.  All  the  fraud-doer,  who 
makes  his  arrangements  to  defraud 
his  creditors,  need  do  is  to  put  in 
his  fraudulent  deed  a  condition,  and 
the  burthen  is  tlirown  upon  the  cred- 
itor to  prove  the  fraud.  There  ought 
to  be  some  protection  to  third  parties 
where  the  chattels  are  permitted  to 
remain  in  the  possession  of  the 
vendor.  Such  possession  should  be 
considered  prima  facie  evidence  of 
fraud,  and  the  party  who  claims  the 
benefit  of  a  mortgage  under  such 
circumstances  should  have  the  burthen 
thrown  upon  him  of  proving  the 
iona  fides  of  the  transaction."  Eun- 
yon  V.  Groshon,  1  Beasley,  86,  89. 
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seller  or  mortgagor  might  be  explained  by  showing  the  bona  fides 
of  the  transaction.^ 


•ililler  1-.  Pancoast,  29  N.  J.  L. 
250,  252.  Wlielpley,  C.  J.,  citing 
Tvvyne'a  Case,  3  Coke's  Rep.  80,  and 
Edwards  v.  Harben,  2  T.  R.  587, 
said :  "  The  result  to  which  the 
courts  have  been  long  tending,  and 
short  of  which  there  seems  to  be  no 
stopping  place,  is  the  adoption  of 
the  rule  laid  down  by  the  court  in 
the  much-considered  case  of  Bissell 
V.  Hopkins,  3  Cow.  166,  188,  15  Am. 
Dec.  259.  The  question  in  every  case 
is,  whether  the  act  done  is  a,  botia 
fide  transaction  or  a  trick  and  con- 
trivance to  defraud  creditors.  The 
possession  by  the  vendor  of  personal 
chattels  after  the  sale  is  not  con- 
clusive evidence  of  fraud.  The  vendee 
may  notwithstanding,  upon  proof 
that  the  sale  was  bona  fide  and  for  a 
valuable  consideration,  and  that  the 
possession  of  the  vendor  after  sale 
was  in  pursuance  of  some  agi-eement 
not  inconsistent  with  honesty  in  the 
transaction,  hold  under  his  purchase 
against  creditors.  In  Frazier  v. 
Fredericks,  4  Zab.  162,  169,  Green, 
C.  J.,  said :  '  By  the  common  law, 
as  understood  in  England  and  in  this 
State,  delivery  is  not  necessary,  upon 
a  sale  of  chattel,  to  vest  the  title 
in  the  vendee ;  and  although  they  be 
sold  subsequently  to  a  second  pur- 
chaser, or  seized  by  the  vendor's  cred- 
itors, the  vested  property  of  the  first 
purchaser,  in  the  absence  of  fraud, 
will  prevail."  *  *  *  Churmar  r.  Wood, 
1  Halst.  155,  is  a  case  in  which  this 
court  is  reported  to  have  held  that  a 
conveyance  of  chattels  unaccompanied 
with  possession  was  void.  The  case 
came  before  the  court  upon  certiorari, 
and  is  loosely  reported.  If  the  court, 
in- deciding  that  case,  meant  to  hold 
such  a,-  conveyance  to  be  void  under 
all    circumstances    the    decision    can- 


not be  supported,  and  has  never  been 
followed.  It  is  probable  that  all  the 
court  intended  to  say  was,  that  a 
bill  of  sale  of  chattels  unaccompanied 
by  possession  was,  in  the  absence  of 
explanatory  evidence  of  the  bona  fides 
of  the  transaction,  void.  *  *  *  In 
Hall  V.  Snowhill,  2  Green,  8,  it  is 
assumed,  both  by  Hornblower,  C.  J., 
and  Ford,  J.,  that  the  dictum  at- 
tributed to  the  court  in  Chumar  v. 
Wood,  is  not  the  settled  law  of  this 
State ;  and  I  think  it  may  be  safely 
said  that  the  ruling  at  the  circuits 
for  the  last  twenty  years  has  not  been 
in  accordance  with  that  dictum." 
After  citing  ilartindale  v.  Booth,  3 
B.  &  Ad.  498,  the  court  continued: 
"  If  in  any  case  nothing  else  appears 
but  the  mortgage  unaccompanied  by 
possession  of  the  chattels,  a  jury 
should  be  instructed  that  the  trans- 
action under  the  evidence  appears 
to  be  fraudulent,  but  if  a  suflicient 
reason  is  shown  for  the  nontransfer 
of  possession,  the  verdict  should  be 
otherwise.  In  all  cases,  whether 
fraudulent  or  not,  it  is  a  question  of 
intent  to  be  settled  as  a  question  of 
fact  by  a  jury.  *  *  *  Although  the 
mortgage  may  not  be  invalid  against 
creditors  or  subsequent  purchasers 
for  want  of  possession  in  the  mort- 
gagee, it  by  no  means  follows  that 
it  may  not  be  void  against  subse- 
quent purchasers  by  reason  of  the 
mortgagees  suffering  the  mortgagor 
to  use  and  manage  the  mortgaged 
chattels  in  such  a  way  as  to  deceive 
bona  fide  purchasers  as  to  the  right 
of  the  mortgagor  to  sell  and  dispose 
of  the  chattels ;  as  in  case  of  the 
stock  of  a,  merchant  or  manufacturer, 
if  the  mortgagee  of  such  a  stock 
should  permit  the  mortgagor  to  re- 
main in  possession,   selling  and  dis- 
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§  384.  JS'ew  Mexico. —  The  question  seems  never  to  hare  been 
raised  in  the  Supreme  Court. 

§  385.  New  York. —  By  statute"  the  presumption  of  fraud  aris- 
ing from  the  seller's  retention  of  possession  of  the  chattels  sold 
may  be  rebutted  by  proof  that  the  sale  was  made  in  good  faith 
and  without  intention  to  defraud  third  parties.  In  1812,  Kent, 
C.  J.,^"  attempted  to  establish  the  rule  of  constructive  fraud,  with 


posing  of  liis  stock  without  restric- 
tion in  tiie  ordinary  course  of  trade, 
such  conduct  'would  be  evidence  of 
fraud  to  go  to  a  jury;  evidence  that 
the  mortgage  was  liept  on  foot  for 
fraudulent  purposes,  and  the  mort- 
gage would  be  held  void,  at  least  so 
far  as  property  sold  in  the  ordinary 
course  of  the  trade  permitted,  was 
concerned.  Or,  as  suggested  by  Lord 
Mansfield,  the  property  subsequently 
sold  might  be  held  discharged  from 
the  lien  of  the  mortgage,  as  sold 
by  the  assent  of  the  mortgagee  by 
the  mortgagor,  as  his  agent  author- 
ized to  do  so,  and  received  the  pur- 
chase money  for  his  benefit.  This 
principle  would  not  apply  to  the  case 
of  tht,  sale  of  an  entire  stock  of 
goods  out  of  the  ordinary  course  of 
trade  by  the  mortgagor,  unless  the 
mortgagor  had  been  permitted,  with 
the  express  knowledge  of  the  mort- 
gagee, to  hold  himself  out  to  the 
world  as  the  owner  of  the  property 
unincumbered  by  ^  any  mortgage." 
Since  the  decision  in  the  case  of 
Miller  v.  Pancoast,  the  question  has 
not  been  squarely  before  the  court, 
but  that  case  has  several  times  been 
referred  to  with  approval.  Much- 
more  V.  Budd,  .53  N.  J.  L.  369,  392, 
22  Atl.  518;  Knickerbocker  Trust  Co. 
V.  Penn  Cordage  Co.,  65  N.  J.  Eq. 
181,    185. 

"2  Birdseye's  Rev.  St.,  etc.,  2636. 
"  Every  sale  of  goods  and  chat- 
tels in  the  possession  or  under  the 
control  of  the  vendor,  and  every  as- 


signment of  goods  and  chattels  by 
way  of  security  or  on  any  condition, 
but  not  constituting  a,  mortgage  nor 
intended  to  operate  as  a  mortgage, 
unless  accompanied  by  an  immediate 
delivery  followed  by  actual  and  con- 
tinued change  of  possession,  is  pre- 
sumed to  be  fraudulent  and  void  as 
against  all  persons  who  are  cred- 
itors of  the  vendor  or  person  making 
tlie  sale  or  assignment,  including  all 
persons  who  are  his  creditors  at 
any  time  while  such  goods  or  chat- 
tels remain  in  his  possession  or  under 
his  control  or  stibsequent  purchas- 
ers of  such  goods  and  chattels  in 
good  faith ;  and  is  conclusive  evi- 
dence of  such  fraud,  unless  it  appear, 
on  the  part  of  the  person  claiming, 
under  the  sale  or  assignment,  that  it 
was  made  in  good  faith,  and  without 
intent  to  defraud  such  creditors  or 
purchasers.  But  this  section  does  not 
apply  to  a  contract  of  bottomry  or 
respondentia,  or  to  an  assignment  of 
a  vessel  of  goods  at  sea  or  in  a  for- 
eign port." 

™  Sturtevant  v.  Ballard,  9  Johns. 
337,  339,  34 i,  6  Am.  Dec.  28L  Kent, 
C.  J.,  in  delivering  the  opinion  of 
the  court,  said :  "  The  great  point 
is  whether  the  fact  of  permitting  the 
vendor  to  retain  possession  of  the 
goods  did  not  render  this  sale  fraudu- 
lent in  law,  notwithstanding  such 
permission  was  inserted  in  the  deed 
as  a  condition  of  the  contract.  If 
there  had  been  no  such  insertion,  but 
the  sale  had  been  absolute  on  the  face 
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the  modification  that  in  certain  exceptional  cases  which  were  to 
he  dealt  with  by  the  court,  the  effect  of  the  seller's  retention  of 
possession  might  be  overcome.  As  early  as  1815,  however,  the 
doctrine  that  retention  of  possession  makes  a  sale  only  prima 
facie  fraudulent  was  sanctioned  without  discussion.^^  This  was 
followed  in  1823  by  a  similar  decision,^^  and  in  1824,  the  Su- 
preme Court  definitely  adopted  this  view  in  a  mortgage  case.-'* 
The  rule  laid  down  by  Kent,  C.  J.,  was  treated  as  reconcilable  with 
those  cases  in  two  later  deecisions.-'*    But  the  law  was  finally  set- 


of  it,  and  possession  had  not  imme- 
diately accompanied  and  followed  the 
sale,  it  would  have  been  fraudulent, 
as  against  creditors;  and  the  fraud, 
in  such  case,  would  have  been  an  in- 
ference or  conclusion  of  law,  which 
the  court  would  have  been  bound  to 
pronounce.  This  is  a  well-settled 
principle  in  the  English  courts.  It  is 
to  be  met  with  in  a  variety  of  cases, 
and  especially  in  that  of  Edwards 
V.  Harben,  2  T.  R.  587,  and  it 
has  been  recognized  and  adopted  by 
eome  of  the  most  respectable  tribunals 
in  this  country.  Hamilton  v.  Rus- 
sell, 1  Cranch,  309;  Dawes  v.  Cope, 
4  Binn.  2.t8.  But  it  by  no  means 
follows  that  such  a  sale,  with  such  an 
agreement  attached  to  it,  and  appear- 
ing on  the  face  of  the  deed,  is  neces- 
sarily valid.  There  must  be  some 
sufficient  motive,  and  of  which  the 
court  is  to  judge,  for  the  nondelivery 
of  the  goods,  or  the  law  will  still  pre- 
sume the  sale  to  have  been  made  with 
a  view  to  '  delay,  hinder,  or  defraud 
creditors.' " 

"Wickham  v.  Miller,  12  Johns. 
320,  323. 

"Butts  r.  Swartwood,  2  Cow.  431. 

"Bissell  li.  Hopkins,  3  Cow.  166, 
ISS.  1.5  Am.  Dec.  259.  Savage,  C.  J., 
in  delivering  the  opinion  of  the  court, 
said :  "  I  do  not  tliink  it  necessary 
to  enter  upon  a  minute  review  of  the 
cases.  Kent,  C.  J.,  has  examined 
many  of  them,  in  Sturtevant  r.  Bal- 
lard, 9  Johns.  337,  338,  6  Am.  Deo. 


281,  and  comes  to  the  conclusion  that 
a  voluntary  sale  of  chattels,  with  an 
agreement,  either  in  or  out  of  the  deed, 
that  the  vendor  may  keep  possession 
is,  except  in  special  cases  and  for 
special  reasons  to  be  shown  to  and 
approved  of  by  the  court,  fraudulent 
and  void  as  against  creditors.  The 
learned  judge,  no  doubt,  intended  to 
say  here,  as  in  Barrow  v.  Paxton,  5 
Johns.  258,  201,  4  Am.  Dec.  354, 
that  possession  continuing  in  the 
vendor  is  only  prima  facie  evidence 
of  fraud,  and  may  be  explained.  Tlie 
question  in  every  case  is  whether  the 
act  done  is  a,  hona  fide  transaction, 
or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors.  Cado- 
gan  V.  Kennett,  Cowp.  432,  435. 
The  possession,  by  the  vendor,  of  per- 
sonal chattels  after  the  sale  is  not 
conclusive  evidence  of  fraud.  The 
vendee  may,  notwithstanding,  upon 
proof  that  the  sale  Avas  hona  fide,  and 
for  a  valuable  consideration,  and  that 
the  possession  of  the  vendor,  after 
such  sale,  was  in  pursuance  of  some 
agreement  not  inconsistent  with  hon- 
esty in  the  transaction  hold  under 
his  purchase  against  creditors."  Bis- 
sell  V.  Hopkins  was  referred  to  with 
approval  by  the  Court  of  Errors  in 
the  case  of  Seward  v.  Jackson,  8 
Cow.  406,  453. 

"  Jennings  !'.  Carter,  2  Wend.  446, 
20  Am.  Dec.  635;  Archer  v.  Hubbell, 
4  Wend.  514. 
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tied  in  1830  by  the  enactment  of  a  statute  to  the  same 
general  effect  as  the  one  now  in  force. ■'^  A  mere  con- 
structive change  of  possession  where  the  seller  is  left 
in  control  of  the  property  as  agent  for  the  buyer  is  not  such  a 
change  as  the  statute  contemplates.-'^  Neither  is  possession  by 
the  buyer,  concurrently  with  the  seller,  sufficient."  It  is 
enough,  however,  if  the  change  is  notorious  and  public,  even 
though  the  seller  is  left  with  some  control  over  the  property^* 
Even  after  a  change  of  possession  which  has  lasted  a  considerable 


^''  Savage,  C.  J.,  in  delivering  the 
opinion  in  tbe  case  of  Hall  i.  Tuttle, 
8  Wend.  375,  378,  shortly  after  the 
enactment  of  the  statute,  said :  "  The 
rule,  as  I  understand  it,  is  that  pos- 
session by  the  vendor  or  mortgagor, 
after  forfeiture,  is  prima  facie  evi- 
dence of  fraud;  but  that  such  pos- 
session may  be  explained,  and  if  the 
transaction  be  shown  to  have  been 
upon  sufficient  consideration,  and 
lona  fide,  that  is,  without  any  intent 
to  delay,  hinder,  or  defraud  creditors 
or  others,  then  the  conveyance  is 
valid,  otherwise  not."  The  general 
rule  as  set  forth  in  the  statute  of 
1830  and  the  statute  now  in  force 
was  applied  in  the  following  cases: 
Collins  V.  Brush,  9  Wend.  198 ;  Blaud 
V.  Gabler,  77  N.  Y.  461;  Siedenbach 
V.  Eiley,  111  N.  Y.  560,  19  N".  E. 
275;  Preston  v.  Southwiek,  115  N.  Y. 
139,  21  N.  E.  1031;  Schidlower  v.  Mc- 
Cafferty,  85  N.  Y.  App.  Div.  493,  83 
N.  Y.  Suppl.  391.  The  statute  does 
not  apply  to  the  sale  or  assignment 
of  choses  in  action.  Browning  v. 
Hart,   6   Barb.  91. 

>"Butier  V.  Stoddard,  7  Paige,  103. 

"  Spotten  V.  Keeler,  22  Abb.  N.  C. 
105. 

"Menken  v.  Baker,  40  N.  Y.  App. 
Div.  609,  57  N.  Y.  Suppl.  541;  affd., 
without  opinion,  in  166  N.  Y.  628, 
60  N.  E.  1116;  Fisher  v.  Stout,  74 
N.  Y.  App.  Div.  97.  In  Stanley  v. 
The  National  Union  Bank,  115  N.  Y. 


122,  136,  22  N.  E.  29,  the  court  said: 
"  The  law  does  not  require  a  family 
to  be  broken  up  or  a  wife  to  separate 
from  her  husband  to  enable  her  to 
acquire  and  maintain  possession  of 
property  lawfully  owned  by  her.  Her 
possession  must  be  such  as  the  cir- 
cumstances of  the  case  permit  and 
such  as  she  is  capable  of  taking  and 
enjoying;  and  when  she  has  done  all 
that  it  is  possible  for  her  to  do  in 
this  respect  it  is  a  question  of  fact 
to  be  determined  by  a  jury  whether 
she  was,  in  fact,  in  possession  of  the 
property  or  not.  Here  the  wife  took 
possession  of  the  mortgaged  property, 
advertised  it  for  sale,  and  sold  it  at 
public  auction;  she  notoriously  be- 
came its  purchaser  on  such  sale;  she 
acquired  from  its  lawful  owner  the 
possession  of  the  farm  on  which  it 
was  used ;  she  delivered  the  milk  pro- 
duced from  the  cows  in  her  own  name 
at  the  cheese  factory  where  it  was 
manufactured,  and  drew  the  price  de- 
rived therefrom  and  disbursed  it  as 
her  own  property.  No  element  of 
secrecy  entered  into  the  transactions, 
and  everything  relating  thereto  was 
openly  and  publicly  done  under  a 
claim  of  legal  right.  We  have  no 
doubt  but  that  these  facts  fully  justi- 
fied the  finding  of  the  jury  that  there 
had  been  an  actual  and  continued 
change  of  possession  of  the  property 
mortgaged  within  the  meaning  of  the 
statute." 
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time,  if  the  seller  is  put  back  into  possession,  the  presumptioD 
of  fraud  arises.-'"  Li  the  ease  of  bulky  and  cumbersome  chattels, 
although  there  need  be  no  change  in  their  location,  something 
must  be  done  to  indicate  the  change  of  title."°     To  rebut  the  pre- 


"Tilson  V.  Terwilliger,  56  N.  Y. 
273,  275,  276.  The  court  in  its 
opinion  said:  "  It  is  true,  the  sale 
was  accompanied  by  immediate  de- 
livery to  the  vendee,  and  an  actual 
change  of  possession;  and  much  time 
then  passed  before  the  chattel  came 
again  into  the  possession  of  the 
■vendor.  This  matters  not;  save  as  a 
circumstance  to  be  considered  by  the 
jury,  on  the  i>>siie  of  good  faith  and 
absence  of  intent  to  defraud.  The 
change  of  possession,  into  the  vendee 
did  not  continue.  With  no  other  title 
in  the  meantime  claimed  to  it  than 
that  of  the  vendee,  it  had  come,  with 
his  knowledge  and  assent,  into  the 
open  and  notorious  control  and  pos- 
session of  the  vendor.  The  law  will 
not  measure  the  lapse  of  time,  from 
the  sale  and  delivery,  to  this  renewed 
possession  by  the  vendor  directly  from 
his  vendee,  and  say,  that  a  change  of 
possession  continued  for  this  longer 
period,  will  satisfy  the  statute;  but 
for  that  shorter  period  will  not.  The 
statute  is  imperative,  that  the  sale 
must  be  followed  by  a  continued 
change  of  possession,  or  it  shall  be 
presumed  to  be  fraudulent.  It  is 
then,  upon  the  vendee  to  make  it 
app€a.r,  that  the  transaction  was  in 
good  faith,  and  with  no  intent  to 
defraud."  Compare  with  this  deci- 
sion the  language  irt  an  earlier  deci- 
sion of  the  Supreme  Court  in  regard 
to  property  returned  to  the  seller's 
possession  for  a  mere  temporary  pur- 
pose and  later  returned  to  the  biiyer's 
possession.  Knight  v.  Forward,  63 
Barb.  311,  318.  The  court  said: 
"  Was  it  the  intention  of  the  Legis- 
lature to  provide  that  after  a  sale  of 
goods  and  chattels,  they  may  not  at 


any  time  pass  into  the  possession  of 
the  vendor,  without  raising  the  pre- 
sumption that  the  sale  was  made  with 
intent  to  defraud  creditors  ?  It  seems 
to  me  not.  When  it  appears  that 
property  has  passed  into  the  hands  of 
the  vendor  for  a  mere  temporary  pur- 
pose, and  under  circumstances  which 
show  that  the  return  of  the  posses- 
sion was  not  with  a  view  of  enabling 
the  vendor  to  use  it  as  his  own  while 
the  legal  title  was  in  another,  the 
creditors  of  the  vendor  are  not  au- 
thorized to  attacl<  the  sale  as  fraudu- 
lent and  void.  In  this  case,  it  would 
seem,  the  father  occasionally  allowed 
his  son,  the  vendor,  to  use  the  prop- 
er!}-, and  after  use  it  was  again  re- 
turned to  his  possession.  The  change 
of  possession  was  immediate,  and  was 
continued,  within  the  meaning  of  the 
statute;  and  there  was  no  presump- 
tion of  fraud  against  the  sale." 

^"In  Stimson  v.  Wrigley,  86  N.  Y. 
332,  337,  the  court  said:  "It  is  said 
that  the  immediate  removal  of  the 
property  sold  was  excused  because  it 
was  heavy  machinery  screwed  to  the 
flioor  of  the  mill  and  not  easily 
handled.  Undoubtedly  the  bulky  and 
cumbersome  character  of  articles  sold 
affects  the  nature  of  acts  of  delivery 
and  taking  possession.  But  some 
act,  definite  and  distinct,  is  always 
required.  Actual  removal  from  the 
mill  might  not  have  been  necessary, 
but  something  tantamount  to  an 
actual  delivery,  some  plain  surrender 
of  possession  on  the  one  hand  and 
assumption  of  it  on  the  other,  is 
necessary,  and  the  finding  of  the 
Special  Term  negatives  the  existence 
of  any  such  fact." 
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siamption  of  fraud  after  it  has  arisen,  it  is  not  necessary  to  show 
any  special  reason  for  the  buyer's  retention  of  possession.^-'  The 
fact  that  a  sale  is  a  public  execution  sale  does  not  prevent  the  pre- 
sumption of  fraiid  from  arising.^"    And  it  has  been  held  to  mal&e 


"'Hanford  v.  Artcher,  4  Hill,  271; 
Mitchell  V.  West,  05  N.  Y.  107.  It 
was  held  in  an  early  case  that  merely 
showing  that  the  seller  was  allowed 
to  keep  possession  for  his  accommo- 
dation was  not  sufficient.  Gardner 
V.  Adams,  12  Wend.  297,  298.  The 
court  said:  "Under  this  statute,  we 
hold  that  possession  remaining  in  the 
vendor  or  mortgagor  may  be  ex- 
plained ;  and  if  reasons  can  be  shown 
which  negative  any  intent  to  defraud 
creditors  or  purchasers,  the  sale  or 
mortgage  is  held  valid.  In  this  case 
no  reason  is  shown,  only  that  it  was 
for  the  accommodation  of  the  mort- 
gagor. That  reason  m.ight  be  as- 
signed in  every  case;  and  if  held 
sufficient,  the  burden  of  proving  fraud 
would  be  thrown  upon  the  plaintiff, 
whereas  the  statute  intended  tliat 
those'  concerned  in  such  a.  transaction 
should  be  obliged  to  prove  it  not  only 
done  upon  good  consideration,  but 
free  from  all  intention  of  defrauding 
any  one,  or  defeating  any  creditor  in 
the  collection  of  his  debt."  In  the 
later  case  of  Clute  v.  Fitch,  25  Barb. 
428,  432,  one  Timby  sold  a  sleigh  to 
the  defendants.  The  language  used 
by  the  court  can  hardly  be  reconciled 
with  the  holding  in  Gardner  v. 
Adams.  Welles,  J.,  said :  "  We  are 
also  of  the  opinion  that  if  it  was  in- 
cumbent upon  the  defendants  to  ac- 
count for  or  ex-plain  the  fact  that 
the  sleigh  remained  in  Timby's  barn 
after  the  sale  as  above  stated,  they 
have  done  so  in  a  manner  which 
should  be  regarded  as  satisfactory. 
Tlie  sale  was  made  in  July  or  Au- 
gust, a,  season  of  the  year  when  no 
use  could  be  made  of  the  sleigh.  It 
does    not    appear    that    Timby    ever 


claimed  or  used  it  afterward,  or  ex- 
ercised any  .acts  of  ownership  over  it. 
The  fair  presumption  is  that  when 
he  moved  to  Sj'racuse  in  the  follow- 
ing fall  he  left  it  in  his  barn  where 
it  was  when  he  sold  it  to  the  defend- 
ants, and  that  it  remained  there  until 
the  following  January,  the  usual 
season  for  sleighing,  when  the  de- 
fendants brought  it  away.  It  was 
found  in  the  same  barn  where  the 
plaintiff  attached  it  within  a,  week 
hefore  it  was  attached,  llie  trans- 
action was  natural  and  reasonable, 
and  perfectly  consistent  with  honesty 
and  good  faith.''  In  the  case  of 
Prentiss  Tool  &  Supply  Co.  r. 
Schirnner,  UG  N.  T.  305,  32  X.  E.  ,S49, 
32  Am.  St.  Eep.  737,  uncon trove rted 
evidence  showed  that  goods,  the 
manufacture  of  which  bad  not  been 
completed,  were  sold  and  left  with 
the  seller  for  completion.  It  was 
held  as  a  matter  of  law  that  the 
presumption  of  fraud  was  rebutted. 
^^  In  the  case  of  Fonda  r.  Gross,  15 
Wend.  028,  630,  the  creditors  of 
Tan  Home,  an  execution  creditor,  at- 
tached the  property  sold  before  there 
had  been  any  change  of  possession. 
Nelson,  C.  J.,  said :  "  It  was  said  in 
Farrington  v.  Caswell,  15  Johns. 
430,  that  if  a  party  purcliasing  goods 
upon  an  execution  issued  hy  Aim- 
suffers  them  to  remain  in  possession 
of  the  debtor,  it  is  prima  facie  evi- 
dence of  fraud,  as  against  a  subse- 
quent execution.  In  my  opinion,  a 
third  person  should  be  considered  in 
no  better  situation.  Tie,  as  well  as 
the  plaintiff  in  the  execution,  may 
rebut  the  presumption  of  fraud,  by 
accounting  for  the  continued  posses- 
sion, and  giving  some  reasonable  ex- 
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no  difference  that  the  execution  creditor  after  delaying  took  pos- 
session before  creditors  attached."' 

§  386.  North  Carolina. —  It  was  settled  before  the  end  of  the 
eighteenth  century  that  retention  of  possession  by  a  vendor  was 
only  prima  facie  evidence  of  fraud  and  might  be  explained.^ 


planation  for  its  continuance.  The 
case  is  not  within  the  terms  of  the 
fifth  section  of  the  act  relative  to 
fraudulent  conveyances  of  goods  and 
chattels  (2  Eev.  St.  136),  as  Van 
Home  is  not  a  vendor,  or  assignor, 
but  it  is  within  the  reason  of  that 
provision,  and  may  very  properly  be 
subjected  to  the  sound  common-law 
principle  adopted  by  it.  It  is  true, 
the  court  below  put  the  question  of 
fraud  to  the  jury,  which  they  were, 
perhaps,  bound  to  do  under  the 
fourth  section,  p.  137,  of  the  statute 
above  referred  to;  but  the  court 
should  have  advised  the  jury  that 
the  plaintiff  was  bound  to  explain 
the  long-continued  possession  in  Van 
Horns,  and  as  he  has  not  done  so, 
it  was  conclusively  fraudulent,  as 
against  the  execution  under  which 
the  levy  was  made."  In  the  case  of 
Stimson  v.  Wrigley,  86  X.  Y.  332, 
337,  the  court  said:  "In  a  case  like 
the  present  it  is  the  judgment,  ex- 
ecution, and  s.ile  by  the  sheriff  which 
constitutes  together  the  conveyance 
by  which  title  is  transferred ;  and  to 
say  that  such  transfer,  because  of  its 
form  and  character,  proves  good  faith 
as  against  an  assailing  creditor,  is 
to  except  from  the  operation  of  the 
statute  one  mode  of  conveyance,  al- 
though the  rule  relates  equally  to 
all  and  makes  no  exceptions.  The 
cases  cited  by  the  appellant  on  this 
point  •  *  *  in  no  respect  con- 
travene this  doctrine." 

'^Gardenier    v.    Tubbs,    21    Wend. 
169. 

"  Cox    V.    Jackson,    1    Hayw.    423 ; 
Vick  V.  Kegs,  2  Hayw.  126;   Falkner 


v.  Perkins,  2  Hayw.  224.  In  Hodges 
V.  Blount,  1  Hayw.  414,  1  Am.  Dec. 
563,  decided  in  1796,  this  rule  wa^ 
held  to  apply  as  against  a  later 
bona  fide  purchaser.  In  Ingles  c. 
Donaldson,  2  Hayw.  57,  -59,  an  ab- 
solute bill  of  sale  had  been  given, 
intended  merely  as  security.  Hay- 
wood, J.,  said:  "As  to  what  has  been 
said  respecting  the  want  of  possession, 
if  it  be  necessary  in  the  present  case 
to  resort  to  that  circumstance,  the 
want  of  possession  is  a  strong  badge 
of  fraud.  The  property  is  placed  in 
the  creditor,  the  possession  continues 
in  the  debtor,  and  by  that  means 
other  creditors  perceiving  no  visible 
diminution  of  the  debtor's  effects, 
rest  satisfied,  and  take  no  measure 
to  secure  their  debts  until  perhaps 
the  whole  estate  of  the  debtor  is  ex- 
hausted, whereas,  should  the  creditor 
immediately  take  possession,  other 
creditors  would  thereby  have  notice 
that  the  debtor's  estate  was  wearing 
away  and  apply  for  the  discharge  of 
their  demands  in  time.  It  has  this 
further  ill  effect,  that  the  debtor, 
still  continuing  in  possession,  and  be- 
ing reputed  o'mier,  obtains  credit 
upon  a  belief  that  he  is  the  owner, 
and  so  by  fault  of  the  vendee  pos- 
sesses the  means  of  contracting  debts 
without  the  means  of  paying  them. 
But  in  general,  thi~  want  of  posses- 
sion is  only  evideneo  of  fraud,  which 
may  be  explained  and  repelled  by 
contrary  evidence ;  it  is  not  abso- 
lutely conclusive,  but  is  only  a 
stronger  sign  of  fraud,  which,  by  cir- 
cumstances equally  strong,  tending 
the   other  way,  may  be  overturned." 
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This  rule  has  been  eonsistently  followed  since  that  time  with  thg 
exception  of  a  few  years  in  the  iirst  quarter  of  the  last  century 
during  which  the  Supreme  Court  temporarily  shifted  its  position.^' 
§387.  North  Dakota. —  The  present  statute  which  makes  the 
seller's    retention    of    possession   only   prima   facie    evidence   of 


"  In  the  case  of  Gaither  v.  Mum- 
iord,  N.  C.  T.  R.  167,  although  the 
attaching  creditor  had  had  notice  of 
the  transaction,  a  transfer  by  an  ab- 
solute bill  of  sale  intended  as  a 
mortgage  was  held  to  be  fraudulent 
for  want  of  a  change  of  possession. 
This  case  was  overruled  by  the  case 
of  Trotter  v.  Howard,  1  Hawlis,  320, 
324,  9  Am.  Dec.  640.  Henderson,  J., 
caid:  "Whether  a  deed  be  fraudu- 
lent or  bona  fide  is  a  question  of 
fact,  and  possession,  or  the  want  of 
possession,  is  evidence  tending  to 
establish  it  one  way  or  the  other. 
To  make  the  deed  void  because  pos- 
session does  not  follow  it  is  making 
it  so,  not  because  it  is  fraudulent, 
but  because  possession  is  wanting. 
It  is  true  that  the  want  of  posses- 
sion is  so  strong  an  evidence  of  fraud 
that  the  evidence  is  taken  for  the 
fact,  because  it  almost  invariably  fol- 
lows that  a  conclusion  of  fraud  is 
drawn  by  the  jury,  as  a,  demand  and 
refusal  is  frequently  confounded  with 
a  conversion,  for  the  same  reason. 
Nor  do  I  feel  myself  bound  by  the 
decision  of  the  late  Supreme  Court, 
in  the  case  of  Gaither  v.  Mumford, 
N.  C.  T.  E.  167,  for  however  I 
may  be  disposed  to  follow  precedents, 
and  particularly  those  of  our  own 
courts,  yet  I  cannot  yield  my  assejit 
to  a  decision  which  converts  a  ques- 
tion of  fact  into  a  question  of  law 
and  transfers  from  the  jury  to  the 
court  that  which,  by  the  fundamental 
laws  of  our  State  and  jurisprudence, 
exclusively  belongs  to  the  jury." 
The  general  rule  has  been  applied  in 
the  following  cases:  Howell  v.  El- 
liott,  1   Dev.   76;    Eea  v.  Alexander, 


5  Ired.  644;  Cheatham  v.  Hawkins, 
76  N.  C.  335,  80  N.  C.  161;  Boone 
V.  Hardie,  83  N.  C.  470,  87  N.  C.  72; 
Brown  V.  Mitchell,  102  N.  C.  347, 
9  S.  E.  702,  11  Am.  St.  Rep.  748. 
The  following  cases  recognize  the 
rule  of  law,  holding  that  evidence  of 
the  declarations  and  acts  of  the 
vendor  remaining  in  possession  are 
admissible  to  rebut  or  confirm  the 
presumption  of  fraud:  Askew  v. 
Reynolds,  1  Dev.  &  B.  367;  Foster  v. 
Woodfin,  11  Ired.  339;  Marsh  v. 
Hampton,  5  Jones  L.  382 ;  Bank  r. 
Levy,  138  N.  C.  274,  276.  In  the 
last  case  cited  the  court  said,  citing 
Twyne's  Case,  Smith's  Lead.  Cas., 
Vol.  1,  p.  1,  and  Askew  v.  Reynolds, 
i  Dev.  &  B.  367,  368:  "The  pos- 
session and  control  of  the  goods  hav- 
ing been  retained  by  the  debtor. 
Stone,  up  to  April  21st,  and  after 
his  alleged  sale  to  the  defendant  on 
April  6th,  was  sufficient  of  itself  to 
impress  upon  the  transaction  a 
fraudulent  character.  It  was  incum- 
bent upon  the  defendant  to  explain 
the  character  of  that  possession. 
The  defendant  offered  his  own  evi- 
dence tending  to  remove  the  legal 
presumption  of  fraud  and  to  prove 
that,  without  any  knowledge  upon 
the  part  of  Young  or  any  one  else, 
the  defendant  left  Stone  in  possession 
as  defendant's  agent  and  bailee.  Was 
such  possession  of  Stone  in  fact  and 
truth  the  possession  of  a  bailee  of 
the  purchaser  or  was  it  merely  color- 
able and  a  part  of  the  machinery  of 
fraud?  The  character  of  Stone's 
possession  thus  became  a  most  ma- 
terial inquiry  upon  the  second  issue." 
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fraud^®  repealed  the  rule  of  constructive  fraud  wMeli  liad  been 
embodied  in  an  earlier  act  of  the  Legislature.'^  The  act  now  in 
force  has  been  interpreted  only  once  and  then  in  a  case  which  had 
arisen  before  its  enactment  and  came  to  trial  aft^rward.^®  It  was 
held  in  this  case  that  the  new  statute  was  not  a  mere  regulation 
of  the  law  of  evidence,  that  it  formed  part  of  the  substantive  law, 
and  that  under  the  earlier  statute  the  attaching  creditor  had  ob- 
tained a  vested  right  which  entitled  him  to  treat  the  sale  as  abso- 
lutely void.  A  symbolical  delivery,  consisting  in  the  delivery  of 
the  key  to  the  building  where  the  property  was  stored,  was  held 
to  effect  a  sufficient  change  of  possession  to  satisfy  the  require- 
ment of  the  iirst  statute  that  the  change* of  possession  be  "  actual 
and  continued."  ''■'    Although  giving  notice  of  the  sale  to  a  bailee 


"  Rev.  Code  ( 1895 ) ,  §  5053.  "  Every 
sale  made  by  a  vendor  of  personal 
property  in  bis  possession  or  under 
liis  control  and  every  assignment  of 
personal  property,  unless  the  same  is 
accompanied  by  an  immediate  de- 
livery and  followed  by  an  actual  and 
continued  change  of  possession  of  the 
property  sold  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  vendor 
or  assignor,  or  subsequent  purchasers 
or  incumbrancers  in  good  faith  and 
for  value,  unless  those  claiming  under 
such  sale  or  assignment  make  it  ap- 
pear that  the  same  was  made  in  good 
faith  and  without  any  intent  to 
hinder,  delay  or  defraud  such  cred- 
itors, purchasers  or  incumbrancers.'' 

"See  Conrad  r.  Smith,  2  N.  Dak. 
408,  410,  61  N.  W.   720. 

=*  Conrad  c.  Smith,  G  N.  Dak.  337, 
70  N.  W.  815. 

^Morrison  v.  Oium,  3  X.  l>ak.  70, 
70,  54  N.  W.  288.  Bartholomew,  J., 
in  delivering  the  opinion  of  the  court 
said:  "  It  will  be  noticed  that  under 
our  statute  the  failure  to  comply  with 
its  terms  raises  a  conclusive  presump- 
tion of  fraud.  Under  statutes  of  this 
character  it  is  perhaps  true  that 
somewhat  higher  evidence  of  delivery 


is  required  tban  under  statutes  where 
the  fraudulent  presumption  raised  by 
the  law  may  be  rebutted.  Ludwig  v. 
Fuller,  17  Me.  1G2.  The  delivery  in 
this  case  was  symbolical,  as  distin- 
guished from  actual  (which  takes 
place  when  there  is  manual  tradition 
of  tlie  property  from  vendor  to 
vendee),  or  constructive  (which  is 
effected  by  bill  of  sale  when  the  prop- 
erty is  not  present,  as  a  ship  at  sea, 
or  by  the  parties  approaching  witliin 
view  of  the  property,  and  the  vendor 
proclaiming  deliveiy  to  the  vendee 
when  the  property  is  ponderous  to  a 
degree  that  precludes  actual  delivery). 
But  the  symbolical  delivery  that  is 
manifested  when  the  vendor  delivers 
to  the  vendee  the  key  to  the  building 
where  the  property  is  stored  has  long 
been  regarded  by  tlie  law  as  equally 
effective  in  transferring  the  title  and 
possession  from  the  vendor  to  the 
vendee  with  actual  tradition.  What 
the  law  requires,  and  all  that  the  law 
requires,  is  that  the  conduct  of  the 
parties  should  clearly  show  a  relin- 
quishment of  ownership  and  posses- 
sion, and  all  rights  of  control  on  the 
part  of  the  vendor,  and  an  assump- 
tion of  ownership  and  possession  and 
control    on   the   part    of   the   vendee. 
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of  the  seller  miglit  under  proper  circumstances  be  sufficient  to 
satisfy  such  a  statute,  it  was  held  to  be  insufficient  in  a  case  where 
the  seller  exercised  the  same  <}ontrol  over  the  property  after  the 
sale  as  before.*"  A  creditor  whose  claims  accrued  before  the  sale 
was  within  the  protection  of  the  statute.*^ 

§  388.  Ohio. —  detention  of  possession  by  the  seller  of  chattels, 
after  a  sale,  raises  a  presumption  that  the  sale  was  fraudulent 
against  third  persons,  but  the  presumption  may  be  rebutted  by 
proof  of  the  good  faith  of  the  transaction.     This  rule  has  never 


*  *  *  We  think  the  trial  court 
rightly  held  as  matter  of  law  that 
the  undisputed  evidence  showed  an 
immediate  delivery,  and  actual  and 
continued  change  of  possession,  good 
as  against  existing  creditors  of  the 
vendors."  It  was  further  held  to 
make  no  difference  that  a  third  party 
also  had  property  in  the  warehouse 
and  held  a  key  thereto,  the  seller 
having  agreed  with  him  that  his  pos- 
session should  be  exclusive. 

""  In  the  case  of  Conrad  v.  Smith, 
2  N.  Dak.  408,  410,  413,  51  N.  W. 
720,  Corliss,  C.  J.,  said :  "  On  Octo- 
ber 1,  1889,  McKee  sold  the  stallion 
to  Conrad,  the  plaintiff,  who  paid 
him  $500  for  the  animal.  The  stal- 
lion at  this  time  was  in  the  livery 
barn  of  William  11.  Doyle.  On  that 
day  McTCee  and  Conrad  came  to  th« 
barn,  and  the  former  stated  to  Doyle, 
in  the  presence  of  Conrad,  that  the 
horse  had  been  sold  by  him  (McKee) 
to  Conrad.  Had  Conrad  from  this 
time  exercised  exclusive  control  over 
the  stallion  there  would  have  been  a 
sufficient  delivery  to  satisfy  the  re- 
quirements of  the  statute.  It  has 
been  repeatedly  held,  and  the  doctrine 
stands  upon  a  sound  basis,  that  when 
the  property  sold  is  at  the  time  of 
sale  in  the  possession  of  a  third  per- 
son as  bailee,  it  is  sufficient  that  the 
former  o'^vner  notifies  such  third  per- 
son of  the  sale,  and  abandons  all 
claim  to  or  control  over  the  property, 


and  the  bailee  thereafter  holds  it  for 
the  vendee.  But  the  plaintiff  failed 
to  keep  that  exclusive  control  over 
the  stallion  which  the  statute  re- 
quires. It  is  uncontroverted  that 
after  the  sale  McKee  continued  to 
drive  the  animal,  just  as  before  the 
sale,  and  apparently  controlled  him 
in  all  respects  the  same  as  before. 
The  plaintiff  himself  testified  that 
when  he  purcliased  the  horse  he  did 
not  take  him  away,  but  left  him  at 
Doyle's  until  January  1st,  after  plain- 
tiff purchased  him ;  that  the  under- 
standing was  that  McKee  was  to  have 
the  use  of  the  horse  untU  the  1st  of 
January.  ♦  »  •  We  feel  that  the 
statute  works  a  wrong  in  this  case, 
as  it  appears  to  be  conceded  that 
plaintiff  paid  a  fair  price  for  the 
horse,  and  bought  it  in  good  faith, 
and  was  governed  by  no  bad  motive 
in  leaving  it  in  the  possession  of  Mc- 
Kee. It  is  a  matter  for  the  serious 
consideration  of  the  Legislature 
whether  a  statute  under  which  a 
wrong  like  that  wrought  in  this  case 
can  be  accomplished  ought  not  to  be 
so  modified  as  to  leave  the  question 
of  the  good  faith  of  the  transaction 
to  a  jury  as  a  question  of  fact,  as  is 
the  case  in  many  of  the  States,  either 
by  virtue  of  the  statute  or  because 
the  courts  have  modified  the  severity 
of  the  old  common-law  rule." 

"  Conrad  l\  Smith,  6  N.  Dak.  337, 
70  N.  W.  816. 


650 


Teansfee  of  Peopeety  and  Title. 


been  departed  from  and  it  has  not  been  necessary  to  reaffirm  the 
old  decisions  in  recent  years. ^^ 

§  389.   Oklahoma. —  The  rule  of  constructive  fraud  prevailed  in 
Oklahoma  before  it  became  a  State  by  force  of  a  statute.^*     It 


"  In  most  of  the  cases  the  sales 
were  attacked  by  later  bona  fide  pur- 
chasers. This  was  true  in  the  case 
of  Burbridge  r.  Seely,  Wright,  359, 
300.  The  court  said:  "In  the  sale 
of  goods,  where  the  possession  is  left 
unchanged,  it  is  prima  facie  evidence 
of  fraud.  It  lies  on  the  claimant, 
under  such  sale,  to  do  away  with 
this  presumption,  and  If  he  fail,  the 
sale  is  esteemed  fraudulent."  In 
Rogers  i:  Dare,  Wright,  136,  137, 
the  contention  was  between  two 
parties  who  had  received  bills  of  sale 
intended  to  operate  aa  securities. 
The  later  grantee  had  notice  of  the 
other's  claim.  The  court  said:  "The 
court  has  frequently  decided  that  the 
want  of  actual  possession  following 
a.  bill  of  sale  of  personal  property 
was  not  fraud  in  itself,  but  only  a 
circumstance  of  fraud."  The  rule  was 
also  applied  in  Hombeok  v.  Vanmetre, 
9  Ohio,  153,  another  case  of  a  later 
hona  fide  purchaser.  The  court  in  a 
brief  opinion  in  this  case  review  some 
of  the  authorities  in  other  States. 
Eanney,  J.,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Freeman 
r.  Rawson,  5  Ohio  St.  1,  7,  said: 
"  In  this  State  the  uniform  holding 
has  been  that  it  is  a  badge  of  fraud, 
but  not  conclusive,  and  subject  to  be 
rebutted  by  evidence  showing  some 
good,  honest,  and  sufficient  reason  why 
the  possession  was  not  changed.  Hom- 
beck  r.  Vanmetre,  9  Ohio,  153;  Col- 
lins V.  Myers,  16  Ohio,  547.  With- 
out arrogating  to  ourselves  the  credit 
of  having  placed  beyond  the  reach  of 
criticism  a  question  upon  which 
learned  judges  have  so  essentially  dif- 
fered,  we    still    think   that   the   rule 


adopted  recommends  itself  for  its 
general  convenience,  and  is  better  cal- 
culated than  any  other  to  attain  the 
ends  of  justice.  When  viewed  in  the 
light  of  a  court  of  equity,  a  mort- 
gage is  a  mere  security  for  the  debt. 
The  retention  of  possession,  therefore, 
by  the  mortgagor  is  not  absolutely 
inconsistent  with  the  nature  and  ob- 
jects of  the  conveyance.  But,  while 
the  right  of  the  creditor  to  take  such 
security  is  undoubted,  he  ought  to  be 
required  to  exercise  it  in  such  manner 
aa  not  to  injure  others;  and  as  all 
experience  proves  that  men  get  credit 
upon  what  they  possess  and  ap- 
parently own,  and  as  such  a  convey- 
ance gives  the  legal  right  to  posses- 
sion, he  ought  not  to  be  permitted  to 
expose  creditors  and  purchasers  to 
the  hazards  of  fraud  and  deception, 
without  giving  some  good  and  sub- 
stantial reason  for  leaving  the  prop- 
erty in  the  hands  of  the  debtor." 
This  doctrine  was  applied  in  the  later 
mortgage  case  of  Kleine,  Hegger  & 
Co.  V.  Katzenberger  &  Co.,  20  Ohio 
St.  110. 

'=Comp.  St.  (1893),  c.  27,  §  7. 
"  Every  transfer  of  personal  property 
other  than  a  thing  in  action,  or  a 
ship  or  cargo  at  sea,  or  in  a,  foreign 
port,  and  every  lien  thereon,  other 
than  a  mortgage,  when  allowed  by 
law,  and  a.  contract  of  bottomry  or 
respondentia  is  conclusively  pre- 
sumed, if  made  by  a  person  having 
at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied 
by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued 
change  of  possession  of  the  things 
transferred,    to    be    fraudulent    and 
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was  held  that  the  change  o£  possession  required  by  the  statute 
must  be  open  and  notorious,  and  of  such  a  nature  as  to  apprise 
the  community  or  those  accustomed  to  deal  with  the  seller  that 
there  had  been  a  transfer  of  title. ^*  In  spite  of  a  delay  in  the 
change  of  possession,  it  seems  that  the  buyer  is  protected  if  he 
obtains  possession  before  creditors  secure  their  rights  by  attach- 
ment.^'' 

§  390.  Oregon. —  The  statute  governing  the  matter'"'  allows  the 
presumption  of  fraud  which  arises  where  a  seller  of  personalty 
retains  possession  after  a  sale  to  be  rebutted  by  certain  specified 


therefore  void  against  those  who  are 
his  creditors  while  he  remains  in  pos- 
session, and  the  successors  in  interest 
of  such  creditors,  and  against  any 
person  on  whom  his  estate  devolves 
in  trust  for  the  benefit  of  others  than 
himself,  and  against  purchasers  or  in- 
cumbrancers in  good  faith  subsequent 
to  the  transfer." 

"'  In  Swartzburg  v.  Dickerson,  12 
Okla.  566,  567,  73  Pac.  282,  the  fol- 
lowing instruction  was  held  correct: 
"  Unless  you  believe  from  the  evi- 
dence that  the  plaintiff  purchased  the 
goods  in  question  from  A.  C.  Pickens 
in  good  faith  and  immediately  took 
open  and  notorious  possession  of  said 
goods,  such  as  would  apprise  the  de- 
fendant and  community  of  such 
change  of  possession  you  must  find 
for  the  defendant  as  to  any  goods  he 
claimed  he  purchased  from  the  said 
A.  C.  Pickens.  By  open  and  noto- 
rious possession  I  mean  public 
change  of  possession,  which  is  to  con- 
tinue and  to  be  manifested  continu- 
ally by  the  outward  and  visible  signs, 
such  as  render  it  evident  that  posses- 
sion of  the  judgment  debtor  has 
ceased."  See  also  Love  v.  Hill, 
Okla.        ,  96  Pac.  62.3. 

'^  In  the  case  of  Woods  i\  Faurot, 
14  Okla.  171,  174,  there  was  a  sale 
of  several  horses.  The  first  vendee 
under  an  agreement  left  the  vendor 
in   possession   for   some   months   and 


finally  sold  the  horses  to  the  plain- 
tiff. The  day  after  the  sale  the  plain- 
tiff had  them  driven  from  the  vendor's 
pasture  into  his  own.  He  was  pro- 
tected in  his  claim  as  against  cred- 
itors of  the  original  vendor  who  at- 
tached after  this  change  of  posses- 
sion. The  court  said:  "This  did  in 
fact  constitute  an  actual  delivery  of 
the  property,  and  the  change  of  pos- 
session was  sufficient  to  comply  with 
the  law  in  this  class  of  property. 
Wliere  range  stock  is  the  subject  of 
the  sale,  every  requirement  of  the  law 
is  complied  with  when  the  stock  is 
taken  charge  of  by  the  purchaser  or 
his  agents  or  employees,  and  driven 
from  the  pasture  of  the  seller,  and 
placed  in  the  pasture  of  the  pur- 
chaser, and  if  some  of  the  stock  shall 
afterward  escape  and  stray  back  to 
its  former  range  without  the  knowl- 
edge or  connivance  of  the  purchaser, 
such  fact  will  not  defeat  his  title. 
The  change  of  possession  in  this  case 
had  been  actual,  absolute,  and  com- 
plete prior  to  the  levy  of  the  writ  of 
attachment,  and  it  does  not  appear 
from  the  evidence  that  there  was  any 
actual  fraud  in  the  sale." 

"Annot.  Codes  &  St.'  (1902),  §  788, 
subd.  40.  "  Every  sale  of  personal 
property,  capable  of  immediate  de- 
livery to  the  purchaser,  and  every  as- 
signment of  such  property,  by  way  of 
mortgage   or    security,   or   upon   any 
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evidence. ^^  Altliongh  tlie  cliange  of  possession  may  be  delayed; 
if  the  buyer  secures  jDOSsession  before  creditors  attach,  there  is  no^ 
presumption  of  fraud.'*  The  change  of  possession  required  to 
take  a  case  out  of  the  provision  of  the  statute  must  be  actual  as 
opposed  to  constructive,  of  such  a  character  as  to  give  notice  of 
the  change,  and  exclusive  of  the  seller.^* 


condition  whatever,  unless  the  same 
be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual 
and  continued  change  of  possession, 
creates  a  presumption  of  fraud  as 
against  the  creditors  of  the  seller  or 
assignor,  during  his  possession,  or  as 
against  subsequent  purchasers  in  good 
faith  and  for  a  valuable  considera- 
tion, disputable  only  by  making  it 
appear  on  the  part  of  the  person 
claiming  under  such  sale  or  assign- 
ment that  the  same  was  made  in  good 
faith,  for  a,  sufficient  consideration, 
and  without  intent  to  defraud  such 
creditors  or  purchasers ;  but  the  pre- 
sumption herein  specified  does  not  ex  • 
ist  in  the  case  of  a,  mortgage  duly 
filed  or  recorded  as  provided  by  law." 
"  Before  Oregon  became  a  State 
the  Supreme  Court  of  the  Territory 
held  the  presumption  of  fraud  to  be 
conclusive  in  such  a  case.  Jlonroe  v. 
Hussey.  1  Or.  188,  189,  75  Am.  Dec. 
552.  In  this  case  the  attaching  cred- 
itor gave  credit  after  the  transfer. 
An  act  passed  in  1853  provided  that 
"  no  bill  of  sale  for  the  transfer  of 
personal  property  shall  be  valid  as 
against  existing  creditors,  or  innocent 
purchasers,  where  the  property  is  left 
in  the  possession  of  the  vendor,  unless 
the  bill  of  sale  be  recorded  in  the 
auditor's  office  of  the  county  in  which 
the  property  is  situated,  within  ten 
ilays  after  such  sale  shall  be  made." 
The  coiirt  admitted  that  this  statute 
did  not  apply  and  held  as  a  matter 
of  common  law  that  the  transfer  was 
rendered  conclusively  fraudulent  by 
the    seller's    retention    of    possession. 


The  rule  of  the  present  statute  was 
applied  in  the  following  cases  as  well 
as  in  those  cited  in  the  notes  which 
follow  in  this  section:  Moore  y. 
Floyd,  4  Or.  101;  McCully  v.  Swack- 
hamer,  6  Or.  438. 

="Rule  V.  Bolles,  27  Or.  368,  41 
Pac.  eoi;  Wyatt  i;.  Wyatt,  31  Or. 
531,  49  Pac.  855. 

'°  This  question  was  dealt  with  in 
Pierce  v.  Kelly,  25  Or.  95,  99,  34  Pac. 
9G3,  a  mortgage  case.  Bean,  J.,  in 
delivering  the  opinion  of  the  court,, 
said:  "The  change  of  possession 
necessary  to  overcome  and  rebut  this 
presumption  must  be  actual,  and  not 
merely  constructive  or  legal;  it  must 
be  effected  in  a  way  calculated  to 
give  notice  to  the  public  that  there 
has  been  a  change  in  tlie  ownership 
or  control  of  tlie  property,  and  a 
mere  constructive  possession,  or  one 
taken  by  words  and  inspection,  will 
not  satisfy  the  statute.  1  Cobhey, 
Chattel  ilortgages,  §  497.  Tlie  pos- 
session of  the  mortgagee  must  be  ex- 
clusive, and  accompanied  with  such 
outward  acts  and  indicia  of  owner- 
ship as  will  apprise  the  public,  and 
particularly  those  who  are  accus- 
tomed to  deal  with  the  parties  that 
the  goods  have  changed  hands,  and 
the  possession  has  passed  from  the 
mortgagor  to  the  mortgagee.  There 
must  be  a  complete  change  in  the 
dominion  and  control  over  the  prop- 
erty, and  a  concurrent  or  joint  pos- 
session with  the  mortgagor  i:;  not 
sufficient  (ilcKibbin  v.  Martin,  64 
Pa.  St.  .352,  3  Am.  Rep.  588;  Kitchen 
I'.    Reinsky,    42    Mo.    427,    437),    al- 
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§391.  Pennsylvania.— The  general  rule  has  been  settled  for 
almost  a  century  that  a  sale  of  personalty  unless  followed  by  a 
change  of  possession  is  fi-audulent  as  matter  of  law  against  the 
vendor's  existing  creditors.*"    The  fact  that  it  is  stipulated  in  the 


though  where  there  ia  such  a,  change 
in  the  possession  and  control  there, 
perhaps,  can  be  no  legal  objection  to 
tlie  employment  of  the  mortgagor  to 
render  services  in  and  about  the  busi- 
ness, or  any  otlier  agent  or  employee." 
"  In  the  leading  case  of  Clow  v. 
Woods,  5  S.  &  E.  275,  278,  281,  9 
Am.  Dec.  346,  the  transfer  was  in 
the  form  of  a  mortgage.  Gibson,  J., 
in  delivering  the  opinion  of  the  court,- 
said :  "  The  inclination  of  my  mind 
is  to  give  the  statute  a  liberal,  per- 
haps an  enlarged,  construction  by 
putting  the  rule  requiring  a  change 
of  possession  on  grounds  of  public 
policy,  and  conflning  its  exceptions  to 
those  cases  where,  from  the  very 
nature  of  the  transaction,  possession 
«ither  could  not  be  delivered  at  all, 
•or,  at  least,  witliout  defeating  fair 
.and  honest  objects,  intended  to  be 
€ffected  by  and  which  constituted 
the  motive  for  entering  into  the  con- 
tract. Where  possession  has  been 
withheld  pursuant  to  the-  terms  of  the 
agreement,  some  good  reason  for  the 
arrangement,  beyond  the  convenience 
of  the  parties,  should  appear.  *  *  * 
To  come,  however,  to  the  case  before 
us:  I  do  not  object  to  the  transac- 
tion altogether  on  the  ground  of  the 
possession  not  having  been  immedi- 
ately delivered.  The  hides,  being  in 
the  process  of  tanning,  could  not  be 
removed  without  great  deterioration; 
and,  until  finished,  were  unfit  for 
market.  The  bark  and  tools  were 
necessary  to  complete  the  process; 
and  I  think  the  fair  construction  of 
the  contract  is  that  all  was  to  be  de- 
livered as  soon  as  the  leather  should 
be  in  a  fit  state  to  be  sold.  Posses- 
sion of  the  hides  in  the  vats,  to  en- 


able the  mortgagor  to  complete  the 
tanning,  would  have  been  unavailing 
without  possession  of  the  tanyard  at 
the  same  time,  which  was  not  in- 
tended to  be  included  in  the  mort- 
gage. If  the  case  stood  clear  of  ob- 
jection on  another  ground,  I  think 
a  good  reason  might  be  assigned  for 
the  mortgagor  continuing  in  posses- 
sion as  the  agent  of  the  mortgagee. 
I  can  see  no  objection  to  an  absolute 
sale  of  an  article  undergoing  a 
process  of  manufacture  to  be  delivered 
when  finished;  and  if  such  a  sale 
would  be  good,  a  mortgage  under  the 
same  circumstances  would  also  be 
good.  If,  however,  the  intention  were 
to  conceal  the  lien  thus  created,  and 
the  transaction  were  industriously 
kept  secret,  it  would  amount  to  actual 
fraud.  But  where,  from  the  nature 
of  the  transaction,  possession  cannot 
be  given,  the  parties  ought,  in  lieu,  to 
do  everything  in  their  power  to  secure 
the  public  from  that  deception  which 
the  possession  of  property  without 
the  ownership  always  enables  a  per- 
son to  practice.  When  a  ship  at  sea 
is  sold,  the  grand  bill  of  sale  is  de- 
livered, and  that  divests  the  vendor 
of  his  last  badge  of  ownership;  and 
when  goods  are  too  bulky  to  admit  of 
manual  possession,  the  key  of  the 
room  is  handed  over.  In  every  case 
where  possession  is  not  given,  the 
parties  must  leave  nothing  unper- 
formed, within  the  compass  of  their 
power,  to  secure  tMrd  persons  from 
the  consequences  of  the  apparent 
ownership  of  the  vendor.  Here  the 
defect  is,  that  the  articles  conveyed 
are  not  described,  or  particularized, 
either  in  a  schedule,  or  in  the  body 
of  the  instrument.     This  is  fatal.    In 
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instrument  of  transfer  or  the  bill  of  sale  that  the  vendor  shall 
retain  possession  does  not  make  the  sale  valid. *^  The  question 
which  has  occasioned  most  trouble  in  the  great  number  of  cases 
which  have  arisen  on  this  subject  has  been  as  to  just  what  is 
necessary  to  constitute  a  sufficient  change  of  possession.  In  the 
more  recent  cases  the  tendency  has  been  toward  a  rather  more 
liberal  view  than  that  formerly  held.  Due  regard  must  be  had 
to  the  character  of  the  property,  its  intended  use,  the  nature  of 
the  transaction,  and  the  position  of  the  parties;  and  the  question 
is  ordinarily  one  for  the  jury.  Accordingly  it  is  not  necessarily 
fatal  that  the  property  was  left  with  the  seller  in  possession 
either  exclusively  or  jointly  with  the  buyer  as  the  vendee's  agent. 
But  the  change  to  be  valid  in  such  a  case  must  be  of  such  a  char- 
acter that  it  would  give  reasonable  notice  of  the  transfer  of  title. *^ 


a  case  of  this  kind,  the  slightest 
neglect  in  any  circumstance  the 
nature  of  the  case  may  admit  of  as 
an  equivalent  for  actual  possession  is 
unpardonable."  In  the  case  of 
Streeper  r.  Eckart,  2  Whart.  302,  304, 
30  Am.  Dec.  258,  the  following  was 
part  of  a  charge  held  correct :  ■'  Any 
mere  temporary  possession  taken  with 
a  view  of  evading  the  rule  of  law 
relative  to  unequivocal  possession,  but 
which  is  followed  by  placing  the 
party  and  the  property  visibly  in  the 
face  of  the  world,  just  where  they 
were  before  the  alleged  transfer 
would  be  fraudulent."  The  general 
rule  was  also  applied  in  the  following 
cases  as  well  as  those  cited  in  the 
succeeding  notes:  Babb  v.  Clemson, 
10  S.  &  E.  419,  13  Am.  Dec.  684; 
Forsyth  v.  Matthews,  14  Pa.  St.  100, 
53  Am.  Dec.  522;  Pounder  r.  Foos,  1 
Walk.  27 ;  Janney  r.  Howard,  150  Pa. 
St.  339,  24  Atl.  740. 

"  Streeper  v.  Eckart,  2  Whart.  302, 
30  Am.  Dee.  258;  Stephens  v.  Gifford, 
137  Pa.  St.  213,  20  Atl.  542,  21  Am. 
St.  Rep.  868. 

« Smith  r.  Crisman,  91  Pa.  St. 
428;  Barr  »>.  Boyles,  96  Pa.  St.  31; 
Ziegler  &   Co.    v.   Handrick,    106   Pa. 


St.  87;  Renninger  v.  Spatz,  123  Pa. 
St.  524,  18  Atl.  405,  15  Am.  St.  Rep. 
092;  Stephens  v.  Gifford,  137  Pa.  St. 
219,  20  Atl.  542,  21  Am.  St.  Rep. 
868  (reviewing  the  authorities)  ; 
Pressel  v.  Bice,  142  Pa.  St.  263,  21 
Atl.  813;  Goddard,  Hill  &  Co.  r.  Weil 
&  Co.,  165  Pa.  St.  419,  30  Atl.  1000. 
In  the  case  of  Haynes  v.  Hunsicker,. 
26  Pa.  St.  58,  60,  the  following 
charge  was  held  to  be  correct: 
"  There  must  be  such  a  delivery  and 
change  of  possession  attending  the 
transfer  as  the  nature  of  the  prop- 
erty is  capable  of;  otherwise  the  law 
pronounces  the  sale  fraudulent  as 
against  creditors  and  hona  fide  pur- 
chasers. A  large  quantity  of  lumber 
piled  up  in  a  millyard  is  not  sus- 
ceptible of  the  same  delivery  that 
can  be  made  of  a  horse.  The  pur- 
chaser should  take  the  delivery  of 
the  former  by  counting  or  ascertain- 
ing its  quantity,  and  by  marking  it 
conspicuously  with  his  name,  and  by 
reducing  it  into  his  actual  pns^es- 
sion  by  removal  at  as  early  a  period 
as,  from  the  nature  of  the  property, 
it  can  reasonably  be  done.  •  *  • 
Ulster  is  the  point  on  the  river  where 
this  lumber  was  to  be  drawn  for  raft- 
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In  many  cases  it  has  been  held  that  the  mere  fact  that  a  seller 
continued  to  act  as  clerk  in  selling  the  goods  or  m  conducting  the 
business  which  was  sold  would  not  necessarily  render  the  sale 


ing,  a  distance  of  thirteen  miles  from 
the  mill.  According  to  the  evidence, 
within  two  or  three  days  after  it 
was  paid  for  and  delivered  the  snow 
went  ofif  and  the  roads  became 
broken  up  and  nearly  or  quite  im- 
passable for  heavj'  loads,  and  so  con- 
tinued until  after  the  lumber  was 
levied  upon;  that  teams  could  not  be 
employed  to  haul,  and  that  it  would 
have  cost  as  much  or  more  than  the 
lumber  was  worth  to  have  hauled  it. 
If  the  jury  believe  this,  the  plaintiflf 
was  not  bound  to  haul  the  lumber 
at  such  a  sacrifice,  but  might  wait 
until  he  could  do  so  at  a,  reasonable 
oost;  and  that  the  leaving  of  the 
lumber  in  the  millyard,  up  to  the 
time  of  the  levy  upon  it,  under  such 
circumstances,  would  iiot  in  law 
make  the  sale  fraudulent  and  void, 
and  subject  the  property  to  levy  and 
sale  on  an  execution  against  Miller." 
Sterrett,  J.,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Garretson 
V.  Hackenberg,  144  Pa.  St.  107,  111, 
22  Atl.  875,  said:  "The  property  in 
controversy,  consisting  of  the  ordi- 
nary appliances  of  a  lumbering  camp, 
such  as  teams,  sleds,  harness,  tools, 
chains,  etc.,  was  used  by  Burt  in  cut- 
ting and  hauling  logs,  peeling  bark, 
etc.,  on  lands  of  Messrs.  Goodyear, 
under  contracts  with  them.  Burt  was 
indebted  to  plaintiffs  on  book  account 
in  nearly  $2,500,  for  goods  and  sup- 
plies sold  and  delivered  to  him;  and 
in  August,  1889,  while  the  work  was 
in  progress,  plaintiffs'  manager  went 
to  the  camp,  bought  the  property 
from  Burt  for  $1,643,  and  took  from 
him  an  assignment  of  his  contracts 
with  the  Goodyears.  The  evidence 
tended  to  show  that  Burt's  employees 
were   notified  that  their  wages   then 


due  them  would  be  paid  by  the 
vendees,  in  whose  service  they  were 
expected  to  continue,  and  that  Good- 
years  were  informed  of  the  transfer, 
and  thereafter  recognized  the  plain- 
tiffs as  assignees  of  the  lumbering 
contracts  by  settling  with  them.  It 
was  also  arranged  that  Burt  should 
thereafter  act  as  plaintiffs'  foreman, 
subject  to  their  instructions.  The 
price  of  the  property  was  credited 
on  Burt's  account,  leaving  a  balance 
of  nearly  $800  due  plaintiffs.  It  was 
virtually  conceded  that  the  transac- 
tion, as  between  plaintiffs  and  Burt, 
was  iona  fide  and  untainted  by  any- 
thing like  actual  fraud."  The  court 
held  it  was  error  to  hold  the  trans- 
action fraudulent  as  matter  of  law. 
"  It  is  quite  true,  as  suggested  by 
this  language,  that  a  more  formal 
delivery  of  the  property  "  could  have 
been  made.'  The  several  kinds  of 
property  in  actual  use  at  different 
points  might  have  been  collected  to- 
gether, and,  after  a  formal  delivery 
of  the  possession  thereof  to  the  plain- 
tiffs by  Burt,  the  latter  might  have 
withdrawn  from  the  premises  en- 
tirely and  a  new  manager  might  have 
been  placed  in  charge;  but,  in  view 
of  the  character  and  situation  of  the 
property,  the  use  that  was  being 
made  of  it,  etc.,  no  such  ceremony 
was  necessary  to  a  valid  sale  and  de- 
livery thereof,  even  as  against  other 
creditors  of  the  vendor.  The  case 
should  have  been  submitted  to  them 
(the  jury)  under  proper  instructions, 
to  find  from  the  evidence  whether  the 
sale  was  in  good  faith  or  colorable, 
and  whether,  under  the  circum- 
stances, the  change  of  possession  was 
all  that  could  reasonably  be  expected 
of  the  vendees,  taking  into  considera- 
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aon  the  character  and  situation  of 
*.he  property.  There  are  many  in- 
stances in  which,  from  the  necessity 
of  the  case,  there  can  only  be  a  con- 
structive delivery.  Evans  v.  Scott, 
89  Pa.  St.  136.  It  is  well  settled 
that  a  change  in  the  location  of  the 
property  is  not  always  necessary  or 
even  practicable.  Due  regard  must 
be  had  to  the  character  of  the  prop- 
erty, its  intended  use,  the  nature  of 
the  transaction,  position  of  the 
parties,"  etc.  In  the  case  of  llc- 
CuUough  v.  Willey,  200  Pa.  St.  163, 
170,  49  Atl.  944,  Brown,  J.,  said: 
"  Tlie  building  in  which  this  ma- 
chinery was  located  belonged  to  JIc- 
Cullough  (the  vendee),  and  there  was 
not  only  no  reason  why  it  should  be 
taken  elsewhere,  but  tliere  were  very 
good  ones  why  it  should  remain. 
The  machines  weighed  tons;  were 
bolted  down  to  the  floor  of  the  mill; 
were  of  great  length  and  covered  Avith 
very  fine  steel  wire;  and  ajjpellee's 
tenants  —  his  vendors,  to  be  sure  — 
needed  the  machinery  in  their  busi- 
ness. All  of  these  conditions  were 
properly  taken  into  consideration  by 
the  jury.  After  the  execution  and 
delivery  of  the  transfer  to  McCul- 
lough,  he  was  bound,  by  some  act, 
to  indicate  his  ownership  of  the 
property  and  to  assume  control  of  it, 
and  it  was  for  the  .jury  to  determine 
whether  he  had  submitted  evidence 
to  justify  a  finding  that  he  had  done 
all  that  was  required  of  him  under 
the  circumstances.  Th.at  ownership 
was  asserted  over  the  machinery  after 
it  had  been  transferred  is  clearly  es- 
tablished by  the  testimony  of  Lord, 
who  states  that  he  'tasked  all  the 
machinery  as  bearing  title  of  James 
A.  MrC'ullough  Sl  Company,'  and 
that,  when  he  found  that  some  of  the 
tags  had  been  taken  off  beifore  the 
sheriff's  levy,  he  replaced  them.  Con- 
trol over  it  was  exercised  in  leasing 
it  to  Beswick  and  Crowthers."    In  the 


case  of  Riggs  v.  Bair,  213  Pa.  St. 
402,  the  judgment  was  affirmed  on 
the  opinion  of  the  court  below,  in 
which  the  court  said:  "The  rule  of 
law  that  a  sale  of  personal  property 
without  a  delivery  to  the  vendee  is  a 
fraud  against  creditors  has  long  been 
the  rule  in  this  State  and  has  not 
been  modified  by  any  recent  decisions. 
But  as  to  what  will  constitute  a  de- 
livery in  a  particular  case  has  been 
reformed  to  meet  the  changed  re- 
quirements of  business  from  what 
they  were  100  years  ago.  This  modi- 
fication, and  the  reason  therefor,  has 
been  so  well  set  forth  by  Mr.  Justice 
Dean  in  the  case  of  the  Keystone 
Watch  Case  Co.  p.  Bank,  194 
Pa.  St.  535,  45  Atl.  328,  that  we 
quote  at  large  from  that  opinion: 
'  In  the  eighty  years  that  have 
elapsed  since  the  decision  of  Clow  r. 
Woods,  5  S.  &  R.  275,  9  Am.  Dec. 
340,  the  rigor  of  the  rule  laid  down 
in  that  case,  and  it  is  the  leading  one 
in  this  State,  has  been  greatly  re- 
laxed. Nor,  considering  the  progress 
in  population  and  wealth  and  the 
change  in  metlioda  of  conducting 
business,  could  it  have  been  strictly 
adhered  to  without  great  obstruc- 
tion to  business  and  hardship  to  indi- 
viduals. Umler  that  ruling  the 
cases  were  rare  where,  as  to  cred- 
itors, the  ownership  of  chattels  could 
be  in  one  and  the  possession  in  an- 
other; in  such  circumstances,  with 
few  exceptions,  the  transaction  was 
constructively  fraudulent  as  to  cred- 
itors. But  in  the  long  line  of  cases 
following  it,  step  by  step,  the  rule 
has  been  so  softened  that  now  it  may 
be  said,  with  few  exceptions,  where 
the  purpose  of  the  contracting 
parties  was  as  between  themselves 
an  honest  one,  and  there  was  no  con- 
cealment, as  to  creditors,  of  its  true 
nature,  the  contract  is  not  con- 
structively fraudulent;  in  other 
words,  the  law  will  be  slow  to  hold 
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the  paitiea  scamps  constructively  if 
the  contract,  in  view  of  its  purpose, 
was  actually  an  honest  one.'  We  do 
not  understand  the  court  to  have 
jmeant,  in  the  case  just  quoted,  that 
there  was  any  change  in  the  rule 
laid  down  in  Clow  v.  Woods,  but  that 
■what  would  be  sufficient  delivery  of 
possession  now,  owing  to  the  changed 
rconditions  of  business,  might  not 
have  been  a  good  delivexy  at  the  time 
the  latter  case  was  decided.  And 
this  is  the  meaning  of  the  opinion  of 
the  court  in  White  v.  Gurm,  205  Pa. 
St.  229,  54  Atl.  901.  Less  than  a 
year  ago  wo  said :  '  There  has  been  no 
deviation  from  the  general  rule  that 
delivery  of  possession  is  indispen- 
sable to  transfer  of  title  by  the  act  of 
the  owner  that  shall  be  valid  against 
creditors.'  What,  however,  would  be 
a  sufficient  delivery  of  possession  and 
retention  of  it  in  one  case  m.lght  not 
be  in  another ;  and  in  saying  that  the 
rigor  of  the  rule  requiring  the  pur- 
chaser to  take  and  keep  possession 
of  property  purchased  by  him  has 
been  relaxed,  nothing  more  wa-s 
meant  than  that  the  law  does  not 
have  nor  set  up  an  unbending  test  of 
the  sufficiency  of  delivery  and  reten- 
tion of  possession  to  be  applied  in 
all  oases,  but  that  in  passing  upon 
the  sufficiency  of  possession  taken  by 
the  purchaser  in  a  particular  case, 
there  must  be  taken  into  considera- 
tion the  character  of  the  property, 
the  use  to  be  made  of  it,  the  nature 
and  object  of  the  transaction,  the 
position  of  the  parties,  and  the 
usages  of  trade  or  business.  Let 
ns  apply  this  rule  to  the  case  in 
band:  The  purchaser  was  buying 
coffee  from  the  company  that  roasted 
■his  coffee,  and  i^e  Huff  Company,  it 
must  be  borne  in  mind,  were  not  only 
dealers  in  'COffee,  they  stored  coffee 
and  roasted  it  for  the  trade.  The  trans- 
action was  an  honest  one.  The  price 
paid  for  the  coffee  was  the  current 
42 


price  for  that  article.  The  purchaser 
paid  part  cash  and  gave  bankable 
notes  for  the  balance,  which  he  sub- 
sequently paid.  He  left  his  coffee 
with  the  Huff  Company  to  be  roasted, 
as  he  had  been  doing  for  seven  or 
eight  years.  We  do  not  understand 
the  defendant  to  contradict  the 
proposition  that  he  could  leave  the 
coffee  with  Huff  and  still  make  the 
sale  to  him  valid  as  a.gainst  creditors. 
Certainly  no  one  would  insist  that 
Eiggs  should  have  shipped  his  coffee 
to  Wellsville  and  reshipped  it  back 
to  Pittsburg  in  order  to  have  it 
roasted.  But  it  is  contended  that 
the  separation  from  the  coffee  of  the 
vendor  was  not  complete.  True,  thej 
might  have  placed  Eiggs'  coffee  alV. 
in  one  pile ;  they  might  have  marked 
every  individual  sack;  but  how  that 
would  have  been  more  of  an  identi- 
fication of  his  coffee  than  what  was 
done  in  this  case  we  are  at  a  loss  to 
see.  Each  pile  was  marked  by  a  tag 
which  told  to  the  person  who  looked 
at  it  that  that  coffee  was  sold  to 
E.  H.  Riggs,  giving  the  number  of 
bags  so  sold,  which  corresponded  with 
the  number  of  bags  in  the  row.  And 
if  there  was  a  row  of  coffee  on  either 
■side  of  this  Riggs  row  belonging  to 
the  Huff  Company,  it  was  separate 
and  distinct  from  it,  both  by  actual 
'space  and  by  the  markings  on  the  the 
Riggs'  cofl'ee.  And  so  as  to  the 
weigliing  of  the  coffee.  It  is  alleged 
that  this  was  not  an  accurate  weigh- 
ing, and  that  there  would  have  to  be 
another  weighing  out  before  the  actual 
shipment  of  the  coffee  to  Riggs.  Cer- 
tainly with  the  weighing  that  was 
done  Riggs  could  have  demanded  and 
received  all  of  the  coffee  that  had 
been  set  apart  to  him;  and  that  is 
all  that  is  in  question  in  this  case. 
If  aJl  of  his  coffee  had  not  been  set 
apart  to  him,  and  if,  as  between  him 
and  Huff,  he  had  a  claim  for  other 
coffee,  that  is  not  material  here,  a.9 
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fraudulent.*^     Although  a  mere  constructive  or  symbolical  change 


he  is  only  claiming  what  waa  set 
apart;  but  if  HuflF  had  weighed  out 
to  him  in  the  manner  in  which  he 
did  more  than  7,000  pounds  of  coffee, 
still  Riggs  could  claim  the  amount 
set  apart.  And  as  the  evidence  goes 
to  show  that  this  was  the  ordinary, 
customary  way  of  weighing  out  large 
quantities  of  coffee  such  as  this, 
there  can  be  no  question  but  what 
this  Avas  a  proper  weighing.  '  Un- 
usual and  unnecessary  formalities  in 
such  transactions  are  generally  a 
badge  of  fraud  rather  than  honesty.' 
Garretson  i\  Hackenberg,  144  Pa.  St. 
107,  22  Atl.  875.  We  are  of  opinion 
that  the  admitted  facts  in  this  case 
show  that  a  delivery  of  the  coffee 
was  made  to  Riggs,  and  the  sale  waa 
valid  against  execution  creditors  of 
the  Huff  Company." 

"McVicker  v.  May,  3  Pa.  St.  224, 
45  Am.  Dec.  637;  Bell  r.  MeCloskey, 
155  Pa.  St.  319,  320,  26  Atl.  547; 
McCullough  V.  Willey,  192  Pa.  St. 
17fi,  43  Atl.  999.  In  the  case  of 
McKibbin  v.  Martin,  64  Pa.  St.  352, 
359,  3  Am.  Rep.  588,  there  had  been 
a  sale  of  all  the  furnishings  in  a 
large  hotel.  Notice  had  been  given 
through  an  advertisement  in  news- 
papers, and  the  buyer  personally  as- 
sumed general  charge  of  the  business, 
but  the  seller,  his  son,  was  retained 
as  superintendent.  Sharswood,  J.,  in 
delivering  the  opinion,  said :  "  But 
the  law  undoubtedly  is,  that  not  only 
must  possession  be  taken  by  the 
vendee,  but  that  possession  must  be 
exclusive  of  the  vendor.  A  concur- 
rent possession  will  not  do.  '  There 
cannot  in  such  case,'  said  Mr.  Justice 
Duncan,  'be  a  concurrent  possession; 
it  must  be  exclusive,  or  it  would  by 
the  policy  of  the  law  be  deemed  color- 
able.' Clow  V.  Woods,  5  S.  &  R.  275, 
287,  9  Am.  Dec.  346.  And  again,  in 
Babb  V.  Clemson,  10  S.  &  R.  419,  428, 


13  Am.  Dec.  684.  «  *  •  But 
what  is  the  concurrent  possession 
which  will  be  deemed  such  as  matter 
of  law?  Evidently  as  owner,  or  ac- 
companied with  the  ordinary  indicia 
of  ownership,  such  as  will  lead  any 
person  not  in  the  secret  to  infer  that 
there  has  been  no  actual  change. 
The  vendor  must  appear  to  occupy 
the  same  relation  to  the  property  as 
he  did  before.  In  such  a  case  the 
court  must  pronounce  it  fraudulent 
and  colorable  per  se.  We  have  been 
referred  to  three  cases  only  in  our 
books  which  were  determined  on  this 
ground.  These  were  all  of  the  char- 
acter I  have  stated:  Hoffner  r. 
Clark,  5  Whart.  545;  Brawn  v.  Kel- 
ler, 43  Pa.  St.  104,  82  Am.  Dec.  554; 
Steelwagon  i .  Jeffries,  44  Pa.  St. 
407.  Certainly  it  may  be  considered 
as  settled  by  abundant  authority  in 
this  court  that  where  there  has  been 
a  sufficient  actual  or  constructive  de- 
livery to  the  vendee,  and  he  is  in 
possession,  the  fact  that  the  vendor 
is  employed  as  a  clerk  or  a.  servant 
about  the  establishment,  in  a  capac- 
ity which  holds  out  no  indicium  of 
ownership,  does  not  constitute  such  a 
concurrent  possession  as  the  law  con- 
demns. In  such  eases  it  is  a  ques- 
tion for  the  jury  whether  the  change 
of  possession  has  been  actual  'and 
bona  fide  —  not  pretended,  deceptive, 
and  collusive.  If  there  are  facts  tend- 
ing to  show  that  he  had  a  beneficial 
interest  in  the  business ;  that  the  pro 
ceeds  of  it  went  to  him  beyond  a 
reasonable  compensation  for  his  ser- 
vices; that  he  had  an  unlimited 
power  to  draw  upon  the  till ;  or  that 
with  the  knowledge  of  the  vendee  he 
took  money  to  pay  his  own  debts  — 
these  are  facts  for  the  jury.  I  will 
refer  to  a,  few  of  the  cases  which 
sustain  this  view.  Thus  in  McVicker 
V.  May,  3  Pa,   St.  224,  45  Am.  Dec. 
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637,  a  sale  by  a  father  to  a  son; 
when  the  son  had  removed  to  another 
tavern-stand  and  the  father  continued 
to  live  with  him,  and  was  employed 
about  the  house  as  a  servant.  '  When 
the  son  opened  the  new  tavern,'  say 
the  court,  '  his  mother  and  sister 
kept  house  for  him,  and  his  father 
did  jobs;  but  the  son's  possession 
and  use  of  the  goods  were  exclusive. 
But  if  mere  cohabitation  were  a 
badgo  of  fraud,  a,  father's  sale  to  his 
unmarried  son  would  seldom  be  sus- 
tained. It  certainly  was  not  neces- 
sary for  the  son  to  turn  his  father 
out  of  doors.'  Forsyth  v.  Matthews, 
14  Pa.  St.  100,  53  Am.  Dec.  522,  as 
explained  by  Mr.  Justice  Lowrie,  be- 
fore whom  the  case  had  been  tried 
below  (2  Casey,  74),  was  a  sale  by 
a  son  to  his  father,  and  though  the 
business  continued  to  be  conducted 
in  the  same  place  and  with  the  as- 
sistance of  the  son,  yet  there  being 
evide]ice  of  an  actual  transfer  of  the 
possession  and  control  of  the  prop- 
erty, the  sale  was  sustained.  Childs 
V.  Simmons,  an  unreported  case,  cited 
26  Pa.  St.  74;  the  transfer  was  by 
a  storekeeper  to  his  clerk ;  the  vendor 
continued  to  aid  in  the  store,  but 
the  sign  was  changed  and  the  sale 
was  upheld.  Hugus  v.  Robinson,  24  Pa. 
St.  9;  the  subject  was  a  drug  store. 
The  vendee  bought  it  for  his  son, 
who  had  been  a  clerk  and  apprentice 
of  the  vendor,  and  put  him  in  pos- 
session. The  vendor  attended  the 
store  very  much  as  before,  and  the 
signs  were  not  changed.  It  was  left 
as  a  question  of  fact,  to  the  jury, 
and  the  judgment  was  affirmed.  In 
Dunlap  V.  Bournonville,  26  Pa.  St. 
72,  two  brothers  transferred  a  coaeh- 
makeor's  establishment  to  a  third,  and 
the  vendors  remained  in  the  capacity 
of  foremen.  It  was  held  that  it 
ought  to  have  been  submitted  to  the 
jury.  Chief  Justice  Thompson  has 
said  that  this  case  stands  on  the  very 


outer  verge  of  settled  principles,  but 
on  its  facts  is  still  within  them.  44 
Pa.  St.  412.  In  Billingsley  v.  White, 
59  Pa.  St.  464,  two  partners  sold  out 
a  store  of  goods  to  the  brother  of 
one  of  them.  One  of  the  vendors  con- 
tinued in  the  store  as  a  third  hand. 
'  If,'  said  Mr.  Justice  Williams,  '  Bil- 
lingsley's  acts  and  declarations  as  a 
salesman  had  been  such  as  to  leave 
it  doubtful  whether  he  was  acting  as 
owner  or  agent,  then  his  presence  and 
connection  with  the  goods  would  have 
been  such  evidence  of  retained  pos- 
session as  to  render  the  sale  fraudu- 
lent. But  if  his  acts  and  declarations 
were  professedly  and  apparently  those 
of  a  mere  agent,  and  were  so  under- 
stood by  the  parties  with  whom  he 
dealt,  as  all  the  evidence  tends  to 
show,  then  they  continued  no  such 
badge  of  fraud  or  evidence  of  retained 
possession  as  would  justify  the  court 
in  declaring  the  sale  fraudulent.'  "  In 
the  case  of  Milne,  Brown  &  Co.  v. 
Henry,  40  Pa.  St.  352,  a  notice  of  the 
sale  of  stock  of  merchandise  had  been 
inserted  in  a  daily  paper.  Nothing 
else  indicated  to  the  public  that  there 
had  been  a  transfer  of  title.  The  sale 
was  held  fraudulent  as  a  matter  of 
law.  In  the  case  of  Miller  v.  Gar- 
man,  69  Pa.  St.  134,  furniture  and 
furnishings  of  a.  hotel  was  sold. 
Here  too  there  had  been  a  notice  of 
the  sale  in  a  newspaper  and  the  buyer 
had  had  possession  for  a  few  days 
jointly  with  the  seller.  The  sale  was 
held  fraudulent  as  a  matter  of  law, 
since  on  the  whole  the  change  was  not 
such  as  to  give  reasonable  notice  of 
the  transfer  of  title.  The  general 
rule  stated  in  the  text  has  been  ap- 
plied in  numerous  cases  where  the 
parties  to  the  sale  lived  together  upon 
the  premises  where  the  property  sold 
was  situated:  Evans  v.  Scott,  89  Pa. 
St.  136;  Pearson  v.  Carter,  94  Pa.  St. 
156;  Crawford  v.  Davis,  99  Pa.  St. 
576;  Crowley  v.  Irwin,  1  Pennyp.  227 
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will  ordinarily  not  be  sufficient.**  such  a  change  has  been  held 
satisfactory  in  eases  where   an  actual  change  is   impracticable.*^ 


(here  there  was  a  sale  of  a  horse  by 
a  father  to  his  daughter,  and  since 
nothing  gave  nolice  to  tlie  world  of 
the  transfer  to  the  title,  it  was  held 
fraudulent)  ;  llcClure  j-.  Forney,  107 
Pa.  St.  414;  Jlcfluire  v.  .James,  143 
Pa.  Pt.  521,  22  Atl.-  751.  Dean,  J.,  in 
delivering  the  opinion  of  the  court  in 
the  case  of  Lehr  !'.  Brodbeck,  192  Pa. 
St.  5P^5,  539,  43  Atl.  1006,  73  Am.  St. 
Pep.  828,  said:  "But  there  was  no 
change  of  possession,  such  as  the 
property  was  capable  of,  following 
the  sale,  either  actual  or  symbolical. 
True,  the  brother  was  not  required  to 
separate  from  his  sister  and  leave 
the  farm,  so  that  she  could  remain  in 
the  exclusive  possession  of  the  prop- 
erty; but  he  could  have  withdrawn 
from  the  control  of  it ;  coTild  have 
surrendered  the  keys  of  the  barn  to 
her;  both  or  either  could  haA-e,  in 
some  public  manner,  manifested  the 
change  of  ownersliip  which  had  taken 
plarr.  But  to  all  outward  appear- 
aiii-f<=:,  his  ownership  remained  the 
same  as  before;  there  was  no  break 
in  the  pof^session,  real  or  ostensible. 
As  to  creditors,  therefore,  the  sale 
was  constructively  fTaudnlent,  under 
all  the  authorities  from  Clow  i\ 
Wo'ds,  5  S.  &  R.  275,  9  Am.  Dec. 
346,  down  to  Pressel  i.  Bice,  142 
Pa.   St.  263,  270,  21   Atl.  813." 

"  Cunningliam  r.  Nevill,  10  S.  &  P. 
201 ;  Hoof  smith  r.  Cope,  6  Whart.  53 
(an  "actual,  visible,  and  notorious" 
change  required)  ;  Dewart  r.  Clement, 
48  Pa.  St.  413  (change  held  insuffi- 
cient where  a  bill  of  sale  was  given 
on  the  transfer  of  title  to  a  canal- 
boat)  . 

« In  Barr  v.  Eeitz,  53  Pa.  St.  256, 
the  buyer  wa-s  given  a  key  to  the 
house  leased  by  the  seller  where  the 
pToperty  was  stored,  and  the 
seller  abandoned  the  house  from 
three    to    six    days    afterward.      The 


court  held  there  had  been  a  sufficient 
change  of  possession.  In  Benford  i: 
Schell,  55  Pa.  St.  393,  it  was  held  that 
a  delivery  of  the  keys  to  a  large  safe 
and  a  key  to  the  room  in  which  it 
was  located  con.stituted  a,  sufficient 
change  of  possession  of  the  safe  as 
against  the  seller's  creditors.  Por- 
ter, J.,  delivering  the  opinion  in  the 
case  of  Chase  i.  Ralston,  30  Pa.  St. 
539,  541,  542,  said:  "If  possible, 
the  delivery  must  be  actual ;  if  the 
nature  and  bulk  of  the  article  pre- 
clude this,  then  it  must  be  construc- 
tive, a  better  term,  I  think,  than 
symbolical,  borrowed  from  the  ancient 
ceremony  of  feudal  investiture.  In 
every  case,  everjr  species  of  divestiture 
which  can  give  the  world  notice 
should  be  resorted  to.  *  *  *  What 
was  to  be  done  with  this  timber?  It 
could  not  be  driven  off,  like  the  oxen 
iu  Young  V.  ilcClure,  2  W.  &  S.  147 ; 
or  hauled  away  at  once,  like  the 
hides  in  Pritchett  v.  Jones,  4  Rawie, 
200.  Indeed,  of  all  the  articles  of 
property  which  have  stirred  litiga- 
tion on  this  subject,  it  is  the  least 
capable  of  manual  delivery,  for  its 
removal  requires  the  application  of 
great  force,  and  squared  timber,  such 
as  this,  can  be  properly  transported 
only  over  snow.  It  was,  therefore, 
sold  and  paid  for.  It  was  formally 
delivered  in  the  presence  of  witnesses, 
and  marked  by  stamping  the  pur- 
chaser's peculiar  mark  on  each  stick. 
To  be  sure  it  was  not  measured,  but 
the  sticks  were  counted,  and  an  ex- 
perienced woodman's  eye  would  soon 
have  given  the  contents  in  feet  with 
sufficient  exactness  for  practical  pur- 
poses. *  *  *  In  this  state  of  the 
law  and  the  facts,  it  is  questionable 
■n'hether  the  court  exercised  all  the 
power  which  they  might  have  as- 
sumed. Tlie  complaining  party  cer- 
tainly was  not  hurt  by  the  charge." 
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But  even  where  manual  delivery  cannot  reasonably  be  required^ 
all  must  be  done  that  the  circumstances  of  the  case  allow,  in  order 
that  those  dealing  with  the  property  may  not  be  deceived.*'^     A 


"Cadbury  v.  :Nolen,  5  Pa.  St.  320; 
Cessna  c.  Ximick,  113  Pa.  St.  70,  4 
Atl.  193;  Garretson  t'.  Hackenberg, 
144  Pa.  St.  107,  22  Atl.  873  (quoted 
in  a  former  note)  ;  Ayers  v.  McC'and- 
less,  147  Pa.  St.  49,  23  All.  344.  In 
the  case  of  Chase  v.  Ralston,  30  Pa. 
St.  5.19  (quoted  in  the  preceding 
note),  and  in  Long  v.  Knapp,  54  Pa. 
St.  514,  heavy  timber  waa  sold  and 
unfavorable  conditions  prevented  its 
removal  before  attachment  by  cred- 
itors of  tlie  seller.  It  Avas  held  that 
a  formal  delivery  followed  by  placing 
the  buyer's  mark  upon  it  might  be 
sufficient.  In  the  case  of  McKibbin  v. 
Martin,  64  Pa.  St.  352,  3.57,  3  Am. 
Rep.  588,  the  court  (Sharswood,  J.), 
said:  "  \^'henever  the  subject  of  tlie 
sale  is  capable  of  an  actual  delivery, 
such  delivery  must  accompany  and 
follow  the  sale  to  render  it  valid 
against  creditors.  The  court  is  the 
tribunal  to  judge  vvliethcr  there  is 
sufficient  evidence  to  justify  the  in- 
ference of  such  a  delivery.  If  there 
is  any  question  upon  tlie  evidence  as 
to  the  facts,  or  resting  upon  the  credi- 
bility of  witnesses,  the  determination 
of  tliat  must  be  referred  of  course  to 
the  Jury.  But  if  not,  it  is  incumbent 
upon  the  court  to  decide  it,  either  by 
a  judgment  of  nonsuit  or  a  binding 
direction  in  the  charge.  But  it  often 
happens  that  the  subject  of  the  sale 
is  not  reasonably  capable  of  an  actual 
delivery,  and  then  a  constructive  de- 
livery will  be  sufficient.  As  in  the 
case  of  a  vessel  at  sea,  of  goods  in  a 
warehouse,  of  a  kiln  of  bricks,  of  a 
pile  of  squared  timber  in  the  woods, 
of  goods  in  the  possession  of  a,  factor 
or  bailee,  of  a  raft  of  lumber,  of 
articles  in  the  process  of  manufac- 
ture,  where   it  would  be  not   indeed 


impossible,  but  injurious  and  unusual 
to  I'emove  the  property  from  where 
it  happens  to  be  at  the  time  of  Ihft 
transfer.  Clow  v.  Woods,  5  S.  &  R. 
275,  9  Am.  Dec.  346;  Cadbury  v. 
Kolen,  5  Pa.  St.  320;  Linton  v.  Butz, 
7  Pa.  St.  89,  47  Am.  Dec.  501; 
Haynes  v.  Hunsicker,  26  Pa.  St.  .'>8; 
Chase  v.  Ralston,  30  Pa.  St.  539; 
Barr  v.  Reitz,  53  Pa.  St.  256;  Ben- 
ford  i:.  Scliell,  55  Pa.  St.  393.  In 
such  cases  it  is  only  necessary  that 
the  vendee  should  assume  the  control 
of  the  subject  so  as  reasonably  to 
indicate  to  all  concerned  the  fact  of 
the  change  of  ownership.  *  *  *  This 
seems  to  be  just  the  difference  be- 
tween the  case  of  Steelwagon  v.  Jeff- 
ries, 44  Pa.  St.  407,  upon  wliicli  the 
court  below  relied,  and  the  evidence 
as  it  appears  on  tliis  record.  .  That 
was  the  sale  of  the  furniture  of  a, 
dwelling-house.  Nothing  is  easier 
than  to  remove  it  to  another  house, 
or  if  that  be  not  necessary,  for  the 
vendor  to  leave  the  house  and  the 
vendee  to  take  possession  with  all  the 
ordinary  indicia  of  ownership.  *  *  * 
But  the  circumstances  of  a  large  es- 
tablishment like  the  '  Merchants' 
Hotel '  are  entirely  different.  Here 
are  many  hundred  lodging-rooms, 
parlors,  and  sitting-rooms,  besides  the 
culinary  department  with  its  neces- 
sary offices,  all  fully  furnished.  To 
what  other  building  can  the  vendee 
remove  them,  or  at  least  without 
great  deterioration  and  expense? 
They  are  valuable  mainly  for  the  pur- 
pose for  which  they  are  used  and  in 
the  place  where  they  are  situated.  It 
is  enough  that  the  vendee  assume  the 
direction  and  control  of  them,  and  in 
such  an  open,  notorious  manner  as 
usually  accompanies  an  honest  trans- 
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change  of  possession  may,  o£  course,  be  accomplished  as  well  by 
the  old  owner  going  out  and  the  new  owner  coming  in  while  ih& 
property  remains  in  the  same  place,  as  by  the  new  owner  taking 
it  away  to  a  new  place.*'^  The  buyer's  possession  must  be  ex- 
clusive ;  a  concurrent  possession  with  the  seller  is  no  better  than 
no  change  at  all.**  The  change  must  be  made  at  the  time  of  the 
sale,  or  within  a  reasonable  time  thereafter.*"  But  even  though 
delayed,  if  a  considerable  time  elapses  between  the  time  when 
the  buyer  assumes  possession  and  when  the  attaching  creditors 
levy,  the  buyer  will  be  protected. °"  A  mere  temporary  change 
followed  by  possession  in  the  seller  will  not  suffice. ^^  But  after 
a  satisfactory  change  for  a  substantial  period,  it  is  permissible 
to  let  the  seller  have  possession  for  a  temporary  purpose.*'^ 
The  failure  to  change  possession  of  the  property  sold  does  not 


action.  \Yhether  all  was  done  that 
ought  to  have  been  done  in  this  in- 
stance, and  whether  the  change  of  pos- 
session was  real  and  hona  fide  —  not 
merely  colorable  and  deceptive  — 
leaving  the  actual  possession  and  con- 
trol in  the  vendors,  were  questions  of 
fact  which  ought  to  have  been  sub- 
mitted to  the  jury." 

"  Post  V.  Eerwind-White  Coal  Jlin. 
Co.,  170  Pa.  St.  297,  35  Atl.  111. 

"  This  question  was  well  summed 
up  by  the  court  in  McKibbin  i .  Jlar- 
tin,  64  Pa.  St.  352,  3.59,  3  Am.  Eep. 
588,  in  the  passage  quoted  near  the 
beginning  of  note  43,  supra.  In  Wor- 
man  r.  Kramer,  73  Pa.  St.  378,  it 
was  held  error  to  instruct  the  Jury 
that  "  concurrent  possession  exists 
only  where  the  person  in  actual  pos- 
session of  the  property  has  some  in- 
terest in  it  as  part  owner." 

"  In  Carpenter  r.  Mayer,  5  Watts, 
483,  485,  Kennedy,  J.,  said:  "It  is 
not  sufficient  to  make  a  transfer  of 
goods  available  against  the  creditors 
of  the  assignor  that  the  possession 
be  in  the  assignee  or  changed  at  the 
time  of  the  levy ;  in  order  to  render 
such  transfer  good,  a  corresponding 
change  of  the  possession  must  accom- 


pany the  transfer  or  follow  it  within 
a  reasonable  time  thereafter;  that  is, 
as  soon  as  the  nature  of  the  property 
or  thing  and  the  circumstances  at- 
tending it  will  admit  of  its  being 
done." 

"'"Mcilarlan  r.  English,  74  Pa.  St. 
296.  Here  the  delay  lasted  more  than 
a  month,  but  nine  months  elapsed  be- 
fore the  levy  and  the  court  relied  on 
this  as  a  ground  for  protecting  the 
vendee. 

"Young  r.  McClure,  2  W.  &  S. 
147  (vendor  in  possession  one  hour)  ; 
McBride  r.  McClelland,  6  W.  &  S. 
94  (possession  here  lasted  part  of  the 
day)  ;  Streeper  v.  Eckart,  2  Whart. 
302,  30  Am.  Dec.  258  (quoted  in  the 
first  note  in  this  section)  ;  Garman  i'. 
Cooper,  72  Pa.  St.  32. 

'^  Cameron  I'.  Montgomery,  13  S. 
&  P.  128;  Brady  r.  Haines,  IS  Pa. 
St.  113  (buyer  here  had  possession 
for  five  weeks)  ;  Graham  r.  JlcCreary, 
40  Pa.  St.  515,  80  Am.  Dec.  591 
(buyer's  possession  here  continued  for 
four  or  five  weeks)  ;  Boud  r.  Bron- 
son,  80  Pa.  St.  360  (possession  by 
the  buyer  covering  a  period  of  six 
months) . 
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render  a  sale  fraudulent  as  to  persons  who  give  credit  at  any 
time  subsequent  to  the  sale.°"  When  at  the  time  of  the  sale,  pos- 
session of  the  property  is  in  a  bailee  of  the  seller,  and  the  seller 
does  not  talte  possession  after  the  sale,  the  rule  requiring  a  change 
does  not  apply .°*  But  this  is  not  true  where  the  third  person  m 
possession  is  merely  a  servant  of  the  seller.^''  Where  one  partner 
sells  his  interest  in  a  chattel  which  is  in  the  possession  of 
another  partner,  and  the  latter  is  notified,  no  change  is  neces- 
sary as  against  the  creditors  of  the  seller.^'^  Where,  after 
a  sheriff's  sale,  the  execution  debtor  is  left  in  possession  as  bailee 
Idj  the  purchaser,  the  transfer  is  not  thereby  rendered  fraudulent, 
since  a  judicial  sale  should  be  deemed  to  be  fair  until  proved  to 


"Buckley  v.  Duff,  114  Pa.  St.  596, 
8  Atl.  198;  Ditman  v.  Raule,  124 
Pa.  St.  225,  16  Atl.  819;  ilcCul- 
lough  V.  Willey,  192  Pa.  St.  176,  43 
Atl.  999.  Tu  the  case  of  Buckley  v. 
Duff  (p.  603),  the  court  said:  "The 
rule  in  Pennsylvania  is  that  a  trans- 
fer void  as  to  existing  creditors  is 
Bot  necessarily  void  as  to  subsequent 
creditors ;  it  is  bad  only  as  to  those 
it  was  intended  to  defraud.  Byrod'a 
Appeal,  7  Casey,  241 ;  Monroe  v. 
Smitli,  29  P.  F.  Smith,  459.  If  the 
transaction  is  not  fraudulent  as  to  ex- 
isting creditors,  and  in  this  case,  as 
we  have  said,  there  were  none,  subse- 
quent creditors  can  avoid  the  sale 
only  under  special  circumstances,  as 
for  instance,  by  showing  that  it  was 
made  with  a  view  to  incurring  lia- 
"bility,  or  to  provide  against  the  con- 
tingencies of  a  hazardous  business, 
which  gave  rise  to  their  debts;  and 
cases  of  this  character  are  ordinarily 
Tinder  proper  instructions  for  the  de- 
termination of  a  jury." 

"Linton  v.  Butz,  7  Pa.  St.  89,  47 
Am.  Dec.  501;  Worman  v.  Kramer, 
73  Pa.  St.  378;  Woods  v.  Hull,  811/3 
Pa.  St.  451. 

■"  It  was  so  held  by  a  divided  court 
in  the  case  where  a  railroad  car  on  a 
siding  watched  over  by  Wilson,   one 


of  the  company's  servants,  was  sold 
by  one  McCormick  to  the  plaintiff. 
"  It  is  evident,"  said  tlie  court,  "  that 
to  leave  a,  railroad  car  on  the  siding 
is  not  in  itself  a  delivery.  Delivery, 
in  such  a  case,  can  only  be  construc- 
tive, and  tliis  requires  something 
more  to  be  done.  It  must  appear 
that  there  was  an  intention  to  trans- 
fer the  possession,  but  of  this  there 
is  no  evidence  in  the  case,  unless  we 
hold  that  a  mere  oversight  of  the 
truck  by  the  agent  of  the  railroad 
company  is  to  produce  this  effect. 
But,  clearly,  this  was  not  the  inten- 
tion of  McCormick.  He  was  in  pos- 
session, and  he  left  the  truck  on  the 
siding,  just  as  an  owner  ordinarily 
would.  He  made  no  delivery  to  Wil- 
son, formal  or  otherwise.  The  pos- 
session continued  in  him,  after  the 
sale  to  Trunick,  in  January.  Nothing 
was  done  to  evidence  a  change  of  pos- 
session until  April,  and  then  no  re- 
moval took  place,  no  notorious  act  of 
dominion  was  exercised  by  Trunick, 
but  the  truck  remained  just  as  it 
had  been,  on  the  siding,  and  so  tar 
as  the  world  knew  the  possession  still 
continued  in  McCormick."  Trunick 
V.  Smith,  63  Pa.  St.  18,  23. 

"Whigham'a    Appeal,    63    Pa.    St. 
194. 
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be  otherwise,  and  there  is  no  secrecy  connected  with  such  a  trans- 
action.^^ This  is  true  although  the  purchaser  at  the  sheriff's  sale 
is  the  execution  creditor.^*  The  fact  that  the  creditor  who  attacks 
a  sale  was  given  notice  of  it  shortly  after  its  completion  does  not 
deprive  him  of  the  right  to  treat  it  as  constructively  fraudulent.^" 
In  fact,  it  would  seem  that  no  notice  of  any  sort  to  an  individual 
creditor  will  render  a  sale  unaccompanied  by  change  of  possession 
valid  as  to  him.  Although  it  appears  in  the  reports  of  several 
cases  that  some  notice  was  given,  the  question  seems  never  to 
have  been  discussed  as  an  original  one  in  any  decision. 


"  Waters'  Exrs.  r.  :\rcClennan,  4 
Call.  208 ;  Craig's  Admr.'s  Appeal,  77 
Pa.  St.  448;  jravnes  r.  Atwater,  88 
Pa.  St.  496;  Eohland  r.  Rooke,  127 
Pa.  St.  139,  17  Atl.  805;  Staller  r. 
Kirkpatrick,  1  Monaghan  Supr.  Ct. 
486;  Stoddart  r.  Price,  143  Pa.  St. 
.537,  -22  Atl.  811;  Chambers  v.  Stine, 
3  Walk.  196.  Gibson,  C.  J.,  in  de- 
livering the  opinion  in  the  case 
of  Myers  r.  liarvey,  2  Pen.  &  W. 
478,  481,  23  Am.  Dec.  00,  said: 
"  Retention  of  possession  by  the 
former  owner  of  a  chattel  sold  at 
sheriff's  sale  is  not  an  index  of 
fraud,  because  the  sale  is  not  the  act 
of  the  per.son  retaining,  but  of  the 
law;  and  because  a  judicial  sale,  be- 
ing conducted  by  the  sworn  officer  of 
the  court,  shall  be  deemed  fair,  till 
it  is  proved  to  be  otherwise.  It  may, 
like  a  judgment,  however,  be  shown 
to  be  collusive  and  fraudulent  in  fact; 
but  the  presumption  of  the  law  is 
Cavorable  to  it  in  tlie  first  instance. 
A  chattel  thus  purchased  then  may 
safely  be  left  in  tlie  possession  of  the 
former  owner  on  any  contract  of  bail- 
ment that  the  law  allows  in  any 
other  case.'"  The  same  judge  in  the 
case  of  Fitler  r.  JIaitland,  5  W. 
&  S.  307,  309,  wliere  tliere  had  been 
an  assignment  for  the  benefit  of  cred- 
itors, said:  "In  Slyers  v.  Harvey, 
(2  Pen.  (t  W.  478,  481,  23  Am.  Dec. 
60),  we  held  that  retention  of  pos- 
session   by    the    former    owner    of    a 


chattel  sold  at  sheriff's  sale,  is  not 
an  index  of  frand,  because  such  a. 
sale  is  the  act  of  a  sworn  officer 
under  the  control  of  a  court;  and 
there  can  no  more  be  a.  sham  sale, 
by  a  general  assignment,  than  there 
can  be  by  an  execution.  The  record- 
ing of  the  instrument  within  thirty 
days  gives  not  only  notice  to  the 
creditors  and  the  world,  but  such 
publicity  to  the  transaction  as  puts 
it  out  of  the  power  of  the  p.irtics 
to  suppress  it,  the  trust  becomes 
fi.xed  by  it,  and  the  trustee  may 
be  forced  to  execute  it  or  be  re- 
moved." In  the  case  of  Lothrop  r. 
Wightman,  41  Pa.  St.  297,  304, 
Woodward,  J.,  gave  as  the  reason  for 
the  rule  that :  "  The  judicial  sale 
was  legal  notice  to  the  world  of  the 
change  of  property." 

"Bisbing  v.  Third  Natl.  Bank,  93 
Pa.  St.  79,  39  Am.  Rep.  726;  Tiscli 
r.  rtz,  142  Pa.  St.  ISO,  21  Atl.  8ii8. 
But  if  in  any  case  a  purchaser  falsely 
appeals  to  the  benevolence  or  cupid- 
ity of  the  bidders  or  creditors  by 
giving  out  that  he  is  buying  for  the 
debtor's  family,  or  to  sell  again  at 
an  advanced  price  for  the  benefit  of 
creditors,  the  property  will  remain 
with  the  debtor  subject  to  subsequent 
executors.  Walter  i'.  Gernant,  13 
Pa.   St.  515,   53  Am.   Dec.   491. 

"  \^'arwick  Iron  Co.  v.  First  Natl. 
Bank,   13  Atl.  79. 
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§  392.  Kkode  Island. —  Eetention  of  possession  by  a  seller  of 
personalty  affords  a  strong,  but  not  a  conclusive,  presumption 
of  fraud.  Accordingly  where  it  is  shown  there  is  no  fraud  in 
fact,  the  sale  will  be  upheld  as  valid  against  creditors.^" 

§393.  South  Carolina.— Before  the  end  of  the  eighteenth  cen.- 
tury  the  doctrine  had  been  established  that  retention  of  possession 
by  the  vendor  of  personalty  after  the  sale  rendered  the  sale  con- 
clusively fraudulent  as  to  creditors.*'^     By  1831  this  view  had 


°°  This  doctrine  was  established  in 
the  case  of  ilead  v.  Gardiner,  13 
E.  I.  257,  259.  One  Newcomb  con- 
veyed to  the  plaintiffs,  by  a  bill  of 
sale,  the  furniture  which  he  used  in 
a  restaurant.  After  a  momentary 
change  of  possession  he  was  left  in 
control  of  the  property  in  order  that 
he  might  dispose  of  it  to  the  best 
advantage :  the  arrangement  being 
that  the  amount  secured  was  to  go 
to  the  plaintiffs  in  part  payment  of 
■a,  debt  due  them.  Later,  the  de- 
fendant levied  on  the  property  wMle 
it  was  still  in  the  seller's,  possession. 
The  court  said :  "  The  preponderance 
of  authority  and  the  tendency  of  the 
modern  decisions  seem  to  favor  the 
rule  that  the  retention  of  possession 
by  the  vendor  affords  a  strong  but 
not  conclusive  presumption  of  fraud. 
*  *  *  The  parties  are  permitted  to 
show,  if  they  can,  that  the  vendor's 
continued  possession  is  consistent 
with  a  fair  and  honest  purpose.  This 
rule,  recognized  in  Anthony  v. 
Wheatoiis  &  Whitford,  7  R.  I.  400, 
498,  seems  better  calculated  to  pro- 
mote justice  than  the  strict  rule  of 
the  older  cases,  since  it  leaves  the 
question  of  fraud  to  he  determined 
not  by  a  single  fact,  but  upon  all 
the  facts  involved  in  the  transaction. 
The  motive  of  the  plaintiffs  in  put- 
ting Newcomb  into  possession  of  the 
property,  and  his  motive  in  receiv- 
ing it  being  to  continue  the  business 
temporarily  for  the  purpose  of  dis- 
posing of  the  property  for  a   larger 


price  than  could  otherwise  be  ob- 
tained, its  value  being  confessedly 
much  less  tlian  the  plaintiff's  chiim, 
cannot  be  said  to  have  been  fraudu- 
lent as  to  other  creditors."  In  An- 
thony r.  Wheatons,  cited  by  the 
court  in  the  above  quotation,  a  pur- 
chaser of  personalty  attempted  to 
treat  as  fraudulent  an  earlier  sale 
by  his  vendor  of  the  same  goods. 
The  warehouseman,  who  was  in  pos- 
session at  the  time  of  the  first  sale, 
was  notified  of  it,  and  the  plaintiff 
left  him  in  possession  of  the  goods 
after  his  purchase.  The  court  held 
that  there  had  been  a  sufficient 
change  of  possession,  but  intimated 
that  even  if  the  seller  had  retained 
possession,  a  later  purchaser,  who  in 
turn  did  not  secure  possession,  could 
not  treat  the  earlier  sale  as  fraudu- 
lent. The  general  rule  of  Mead  v. 
Gardiner  was  recognized  in  the  later 
case  of  Harris  v.  Chaffee,  17  E.  I. 
193,  21  Atl.  104,  where  the  instru- 
ment of  transfer  was  in  form  a  bill 
of  sale,  but  was  intended  as  a  mort- 
gage. 

"'  The  earliest  case  was  that  of  De 
Bardeleben  v.  Beekman,  1  Desaus.  346, 
decided  in  1793.  Here  the  bona  fides 
of  the  transaction  was  clear,  the 
buyer  having  left  his  uncle,  the 
seller,  in  possession  of  slaves  which 
he  had  purchased,  since  they  were 
necessary  to  his  comfort.  In  the 
language  of  the  court  "  The  bill  of 
sale  must  be  considered  void  on  the 
principle  that  possession  ia  the  ori- 
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been  consideraWy  modified,  and  it  was  settled  that  proof  that 
the  retention  of  possession  was  for  a  proper  bona  fide  purpose, 
as  under  an  arrangement  for  rent  or  hire,  or  where  a 
parent  retains  possession  for  an  infant  child,  would  rebut  the 
presumption  of  fraud  and  render  the  sale  valid  as  to  creditors.®^ 


tcrion  of  personal  property."  In  the 
case  of  Kennedy  v.  Ross,  2  Mill,  125, 
decided  in  1818,  the  same  view  is 
taken.  In  later  cases  attempts  were 
made  to  distinguish  these  early  de- 
cisions. See  the  discussion  in  the 
case  of  Nelson  &  Co.  v.  Good,  20 
S.  C.  223,  quoted  in  a  later  note  in 
this  section. 

"  In  the  case  of  Smith  v.  Henry, 
2  Bail.  118,  122,  decided  in  1831, 
O'Neal],  J.,  said :  "  Where,  after  an 
absolute  sale,  the  vendor  still  retains 
possession,  I  have  always  thought  that 
it  was  a  fraud  per  se,  in  other  words 
that  it  was  a  legal  fraud ;  and,  if 
I  have  been  in  error  in  this  respect, 
I  have  the  consolation  of  knowing, 
that  I  am  in  company  with  the  late 
venerable  and  distinguished  Judge 
Nott,  and  with  Chancellor  Kent. 
This  court  has,  however,  held,  in  two 
recent  cases,  Terry  f.  Belcher,  1  Bail. 
568,  and  Howard  v.  Williams,  1  Bail. 
L.  575,  21  Am.  Dec.  483,  that  not- 
withstanding possession  may  be  re- 
tained after  an  absolute  sale  or  gift 
by  the  vendor  or  donor,  yet  the  fact 
is  susceptilile  of  explanation,  and, 
if  possession  is  shown  to  have  been 
retained  for  any  iona  fide  purpose, 
such  as  on  rent  or  hire,  or  by  a 
parent  for  his  infant  child,  the  sale 
or  gift  is  not  vitiated  by  it.  To  these 
decided  cases,  I  would  not  undertake 
to  oppose  either  my  own  opinion,  or 
any  reasoning,  however  satisfactory 
or  conclusive  it  might  be  to  my 
mind:  for  I  acknowledge  the  value 
of  the  maxim,  stare  decisis."  The 
early  cases  were  reviewed  by  the 
court  in  Nelson  &  Co.  v.  Good,  20 
S.  C.  223,  232,  234.     The  court  said: 


"  It  is,  however,  earnestly  contended 
(m  the  part  of  the  appellants  that 
these  badges  of  fraud  are  conclusive 
evidence  of  the  fraud  charged,  and 
are  incapable  of  being  explained  or 
rebutted  by  evidence.  It  is  not  to  be 
denied  that  there  are  authorities 
which  seem  to  support  this  proposi- 
tion, and  very  possibly  if  the  ques- 
tion were  res  integra  it  might  be  re- 
garded as  the  safer  and  better  rule. 
But  we  think  that  the  more  recent 
cases,  not  only  in  England  and  in 
the  Supreme  Court  of  the  United 
States,  but  also  in  this  State,  show 
that  such  a  proposition  cannot  now 
be  sustained;  and  that  the  true  rule  is 
that  while  these  badges  of  fraud  con- 
stitute such  strong  evidence  that  they 
will  be  regarded  as  conclusive,  un- 
less explained  by  the  most  satisfac- 
tory testimony,  yet  they  do  not  con- 
stitute such  a  presumption  of  fraud 
as  to  be  irrebuttable  by  any  evidence. 
'■  *  *  The  court  then  cited  De 
Bardeleben  !•.  Beekman,  1  Desaus. 
34fi;  Kennedy  v.  Ross,  2  Mill,  125; 
Kid  1'.  Mitchell,  1  Nott  &  McC.  334, 
9  Am.  Dee.  702;  Terry  v.  Belcher, 
1  Bail.  568;  Smith  v.  Henry,  2  Bail. 
118,  1  Hill,  16;  Jones  v.  Blake,  2 
Hill  Ch.  629;  Anderson  v.  Fuller, 
McMuU  Eq.  27,  36  Am.  Dec.  290; 
Fulmore  v.  Burrows,  2  Rich.  Eq.  05 ; 
Pringle  r.  Rhame,  10  Rich.  72,  67 
Am.  Dec,  569 ;  and  held  that  where 
a,  hona  fide  arrangement  was  made 
that  the  vendor  should  serve  as  the 
vendee's  agent  in  selling  the  goods 
in  question,  the  fact  that  the  remun- 
eration he  was  to  receive  seems  ex 
cessive  should  not  justify  the  court 
m  treating  the  sale  as  void. 
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Cnder  the  early  decisions  it  seemed  that  the  presumption  of  fraud 
was  not  rebutted  by  merely  showing  that  the  transaction  was 
bona  fide,  even  where  the  sale  was  between  parties  living  to- 
gether.®^ But  later  eases  seem  to  make  it  clear  that  proof  of 
good  faith  only  is  sufficient.®*  Where  all  that  was  shown  to  ex- 
plain the  retention  of  possession  was  that  a  fair  consideration 
had  passed,  it  seemed  under  the  early  cases  that  that  was  in- 
sufficient to  rebut  the  presumption  of  fraud.  Such,  at  least,  was 
the  view  of  the  learned,  reporter  of  one  of  the  leading  cases.®^ 


"  In  the  case  of  Smith  v.  Henry, 
2  Bail.  118,  123,  O'Neall,  J.,  said: 
"  On  the  present  occasion  it  is  said, 
however,  that  they  are  explained, 
flrst,  hy  the  fact  that  the  plaintiff 
lived  in  the  family  of  the  vendor ;  and 
second,  that  she  actually  paid  for 
the  negroes  a  sum  of  money,  fully 
equal  to  their  value.  The  fact  re- 
lied on  in  explanation  is,  however, 
not  sufficient  for  that  purpose ;  for 
although  she  was  an  inmate  of  the 
vendor's  family,  yet  she  was  fully 
capable  of  managing  her  own  prop- 
erty. In  the  cases,  where  the  pos- 
session remaining  with  the  vendor 
has  been  held  to  be  consistent  with  it, 
the  relation  of  parent  and  child  has 
subsisted  between  the  parties.  In 
these,  it  was  both  the  interest  and 
the  duty  of  the  parent  to  protect 
the  property  of  his  child,  whose  in- 
fancy rendered  him  incompetent  to 
manage  it  himself.  In  this  case,  it 
is  true,  the  vendee  was  the  vendor's 
sister-in  law ;  but  there  was  neither 
moral  obligation  on  the  part  of  the 
vendor  to  guard  her  interests,  nor 
legal  incapacity  on  hers,  prudently 
to  manage  them.  If  she  was  capable 
to  buy,  she  was  also  capable  so  to 
apply  her  purchase,  as  to  be  most 
beneficial  to  herself.  If  she  had 
thought  proper  to  hire  the  negroes 
to  the  vendor,  it  might,  under  the 
decision  of  Terry  v.  Belcher,  have  re- 
butted the  presumjition  of  fraud;  but 


unaccompanied  by  any  proof  of  this, 
or  any  other  good  reason  why  the 
possession  remained  in  the  vendor, 
it  must  be  held  to  be  evidence  of 
fraud." 

"  In  the  case  of  Lott  v.  Be  Graffeu- 
reid,  10  Rich.  Eq.  346,  354,  a. 
mother  had  sold  slaves  to  her  adult 
son.  She  lived  after  the  sale  on 
part  of  his  estate  and  continued  to 
exercise  exclusive  control  over  four 
of  the  slaves.  The  court  said:  "  The 
custody  of  Mrs.  De  Graffenreid  of 
the  four  slaves  allowed  for  her  com- 
fort, after  his  purchase  in  January, 
1836,  is  too  well  accounted  for  by 
reasons  and  principles,  the  direct 
opposite  of  fraud,  to  require  or  allow 
of  its  being  set  down  to  that  account. 
Mere  custody  is  not  the  possession 
of  an  owner.  To  custody  must  be 
added  the  right  under  which  the  prop- 
erty is  held.  This  was  determined, 
if  authority  were  required,  in  Penn 
V.  Blocker,  and  I  content  myself  with 
referring  to  that  case."  In  the  case 
of  Perkins  v.  Douglas,  52  S.  C.  129, 
a  husband  sold  chattels  to  his  wife. 
Apparently  the  only  proof  necessary 
to  rebut  the  presumption  of  fraud 
was  that  the  transaction  was  made 
entirely  in  good  faith. 

"^  In  a  note  to  the  case  of  Smith  u. 
Henry,  2  Bail.  US,  126,  it  was  said: 
"  The  retaining  possession  by  the 
vendor,  after  an  absolute  sale,  pre- 
sents    a   very    different   case.      There 
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When  the  doctrine  of  constructive  fraud  had  been  partially  re- 
pudiated, the  view  was  taken  that  if  the  consideration  or  even 
if  part  of  the  consideration  for  the  transfer  was  a  pre-existing 
debt,  the  sale  was  conclusively  presumed  to  be  fraudulent."'^  This 
view  was  finally  abandoned  fifty  years  later,  and  now  whenever 
it  is  shown  that  the  possession  was  "  not  retained  as  a  benefit  to 
the  debtor,  but  under  an  independent  and  subsequent  bona  fide 
contract,"  the  sale  will  be  held  to  be  valid  as  to  creditors."^ 


tlie  vendee  is  fixed,  not  only  with  no- 
tice, ijut  with  a-ctual  participation, 
in  tlie  fraud;  for  the  presumption 
is  that  the  sale  was  colorable  and 
preteusive  only:  and  this  presump- 
tion is  not,  in  the  smallest  degree, 
rebutted  by  proof  of  payment  of  the 
purchase  money.  The  payment  may 
be  made  with  solemn  parade  before 
many  witnesses;  and  yet  the  money 
may  be  secretly  returned  immediately 
afterward;  aid  this  return  is  one 
of  the  pre&umptions  which  arises 
from  the  fact  of  possession  being  re- 
tained by  the  vendor.  Hence,  from 
Twyne's  Case  down,  the  actual  exist- 
ence of  a  consideration  has  always 
been  held  wholly  insufficient,  of  it- 
self, to  rebut  the  presumption,  aris- 
ing from  the  vendor's  retaining  pos- 
session, that  the  sale  was  colorable 
and  fictitious.  3  Eep.  81;  5  Taxmt. 
212;  2  Buls.  220;  2  Vern.  510;  1 
Ves.  24 .1 ;  2  T.  R.  587." 

=»  Smith  ('.  Henry,  1  Hill,  10,  24; 
Fulmore  v.  Burrows,  2  Rich.  Eq.  9.5. 
In  Smith  v.  Henry,  the  parties  to  the 
transaction  were  related  to  each 
other   and   lived   in  the   same  house. 

"'  Simpson,  C.  J.,  in  delivering  the 
opinion  in  the  case  of  Pregnall  i: 
Sliller,  21  S.  C.  385,  390,  301,  53 
Am.  Rep.  0S4,  said :  "  In  our  State, 
previous  to  Smith  v.  Henry,  1  Hill, 
10,  the  cases  seemed  to  hold  that 
retention  of  possession  was  a  badge 
of  fraud,  not  conclusive,  but  prima 
jacic;  but  if  the  testimony  proved 
that   the    sale   was   founded   upon   a 


valuable  consideration,  the  sale  could 
not  be  impeached,  except  by  positive 
fraud,  want  of  hona  fides.  *  *  " 
Thus  stood  the  law  in  this  State  until 
Jones  f.  Blake,  2  Hill  Ch.  029,  fo).. 
lowed  by  Pringle  v.  Rhame,  10  Rich. 
72,  67  Am.  Dec.  509,  in  which  tht» 
court  modified  the  stringent  rule  laid 
down  in  Smith  i\  Henry,  as  to  a. 
sale  upon  a  pre-existing  debt,  with 
possession  retained  under  a  contract 
of  hire.  Upon  examination  of  this 
ease,  however,  it  will  be  seen  tliat 
this  modification  was  not  based  sim- 
ply on  the  ground  that  possession 
was  retained  by  virtue  of  a  contract 
of  hiring,  but  because  the  fact  of 
hiring  showed  that  such  retention 
was  not  tlie  price  of  a  preference 
\vhich  the  vendee  had  obtained  over 
other  creditors,  but  was  a  iona  fid^ 
possession  obtained  by  the  debtor,  in- 
dependent of  the  sale,  and  having  no 
necessary  connection  therewith.  Sucli 
being  the  fact,  in  applying  Jones  & 
Briggs  r.  Blake  and  \Yife,  and  Prin- 
gle r.  Rhame,  we  must  not  confine 
ourselves  to  their  facts,  but  we  must 
look  to  the  principle  upon  which 
they  were  decided.  Guided  by  this 
principle,  we  cannot  say  that  the  only 
exception  to  Smith  r.  Henry  is  a 
case  of  hiring;  on  tlie  con(ia-.y.  in 
every  case  where  possession  is  re- 
tained, if  it  is  not  retained  as  n. 
benefit  to  the  dehior,  but  under  an 
independent  and  subsequent  bona  fide 
contract,  it  is  open  to  explanation.'' 
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§  394.  Soutk  Dakota. —  The  rule  of  constrnctive  fraud  prevails 
Ly  force  of  the  statute.*^^  In  the  first  of  the  few  cases  which  have 
arisen  under  the  statute,  Bennett,  J., used  the  following  language: 
''  The  vendor,  nnder  this  statute,  must  deliver  to  the  vendee  pos- 
session in  order  to  consummate  the  sale,  and  render  it  valid  as 
against  creditors.  The  delivery  must  be  actual,  such  as  the  nature 
of  the  property  and  the  circumstances  of  the  sale  will  reasonably 
admit,  and  such  as  the  vendor  is  capable  of  making.  There  must 
be  not  only  a  delivery,  but  a  continuing  possession,  and  it  must 
be  accompanied  with  such  unmistakable  acts  of  control  and  owner- 
ship as  a  priident,  bona  fide  purchaser  would  do  in  the  exercise 
of  his  right  over  property,  so  that  all  persons  may  have  notice 
that  he  owns  and  has  possession  of  it."  "^     It  has  been  held  that 


"Civil  Code  (1903),  §  2369,  p.  857. 
'■  Every  transfer  of  personal  prop- 
erty other  than  a  thing  in  action, 
ftr  a  ship  or  cargo  at  sea,  or  in  a 
ioreign  port,  and  every  lien  thereon, 
other  than  a  mortgage,  when  allowed 
hy  law,  and  a  contract  of  bottomry 
or  respondentia,  is  conclusively  pre- 
sumed, if  made  by  a.  person  having 
at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied 
by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued 
change  of  possession  of  the  things 
transferred,  to  .  be  fraudulent  and 
therefore  void,  against  those  who 
are  his  creditors  while  he  remains  in 
possession,  and  the  successors  in  in- 
terest of  such  creditors,  and  against 
any  person  on  wliom  liis  estate  de- 
volves in  trust  for  the  benefit  of 
fathers  than  himself,  and  against  pur- 
chasers and  incumbrancers  in  good 
faith   subsequent   to   the  transfer." 

"•Longley  v.  Daly,  1  S.  Dak.  257, 
262.  It  was  clear  in  the  case  that 
there  had  been  no  change  of  pos- 
session. In  the  case  of  Howard  v. 
Dwight,  8  S.  Dak.  398,  402,  403, 
it  was  held  that  there  had  not  been 
a  sufficient  change  of  possession  of  a 
stock  of  merchandise  which  had  been 


sold  to  the  plaintiff.  The  court  said: 
"  The  delivery  and  change  of  pos- 
session contemplated  by  the  pro- 
visions of  this  section  must,  to  a  con- 
siderable extent,  be  governed  by  the 
nature  of  the  property  transferred, 
and  the  circumstances  surround- 
ing the  parties  (Tunell  r.  Larson, 
39  Minn.  2G9,  39  N.  W.  628)  ;  but 
ordinarily  the  acts  showing  a  change 
must  be  so  open  and  manifest  as  to 
make  the  change  of  possession  appar- 
ent and  visible.  The  acts  sliould 
clearly  show  the  vendor's  intention 
to  part  with  the  possession  of  the 
property,  and  to  transfer  it  to  the 
vendee.  Such  acts  are  required  as 
will  notify  the  public  generally  that 
there  has  been  a  change  in  the  own- 
ership of  the  property.  In  the  lan- 
guage of  Mr.  Justice  Field,  in  Allen 
V.  Massey,  17  Wall.  351,  '  the  posses- 
sion which  the  purchaser  was  re- 
quired to  take  of  the  property  sold, 
in  order  to  render  the  sale  valid 
under  the  statute,  must  be  open, 
notorious,  and  unequivocal,  such  as 
would  inform  the  public  or  those 
who  were  accustomed  to  deal  with 
the  party  that  the  property  had 
changed  hands,  and  that  the  title  had 
passed  from  the  vendor  to  the  pur- 
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the  rule  does  not  apply  to  property  which  is  by  law  exempt  from 
execution.'** 

§  395.  Tennessee. —  Eeteution  of  possession  gives  rise  to  a  pre- 
sumption that  the  sale  was  fraudulent,  btit  the  presumption  may 
be  overcome  by  establishing  the  lona  fides  of  the  transaction.'^ 


chaser  -  »  «  *  In  the  case  at  har 
the  undisputed  evidence  shows  that 
subsequent  to  February  6tli  wlien  the 
sale  from  the  National  Union  Com- 
pany to  the  plaintiff  is  claimed  to 
have  been  made,  and  up  to  June, 
when  the  warrant  of  attachment  was 
served,  the  same  manager  and  clerks 
remained  in  charge  of  the  same  store 
with  the  same  stock  of  goods,  and 
the  sign  of  the  National  Union 
Company  on  the  front  window  cur- 
tain; that  the  same  stationery  was 
used,  with  the  name  of  the  company 
printed  thereon ;  that  the  advertise- 
ment in  the  paper,  as  late  as  June 
29th,  called  particular  attention  to 
the  fact  of  the  '  National  Union  Com- 
pany's '  store ;  and  that  bills  to  that 
company  were  made  out  and  paid 
by  the  manager  without  objection. 
The  defendant,  who  was  sheriff  of 
the  county,  testified  that  he  was  a 
resident  of  the  city  of  ilitchell,  and 
was  familiar  with  the  store,  both 
before  and  after  February  6th;  and 
that  he  never  saw  anything  to  in- 
dicate any  change  of  the  possession 
or  ownership  of  the  store ;  and  that 
he  did  not  know  at  the  time  he  served 
his  warrant  of  attachment  that  there 
had  been  any  change  in  the  owner- 
ship ♦  *  *  There  was,  therefore, 
no  evidence  of  any  open  or  manifest 
change  of  possession,  and  no  evidence 
of  any  continued  change  of  posses- 
Bion." 

"Noyes  v.  Belding,  5  S.  Dak.  603, 
622,  59  N.  W.   1069. 

"  Callen  v.  Thompson,  3  Yerg.  475, 
24  Am.  Dec.  587;  Young  v.  Pate,  4 
Yerg.     164;     Hickman     r.     Quinn,    6 


Yerg.  96 ;  Wiley  r.  Lashlee,  8  Humph. 
717;  Grubbs  v.  Greer,  5  Cold.  ICO. 
The  law  was  settled  by  Callen  r. 
Thompson.  Prior  to  this  case  the 
rule  of  constructive  fraud  seems  to- 
have  prevailed  under  the  early  de- 
cision of  Eagan  v.  Kennedy,  1  Overt. 
91.  In  Callen  r.  Thompson,  the 
plaintiff  claimed  slaves  under  an  ab- 
solute bill  of  sale,  and  the  defendant 
attacked  the  bill  of  sale  as  fraudulent 
because  there  had  been  no  change  of 
possession.  In  referring  to  the  doc- 
trine of  constructive  fraud  as  laid 
down  in  the  case  of  Edwards  v. 
Harben,  2  T.  E.  587,  Green,  J.,  for 
the  court  says  (pp.  476,  47S)  : 
"  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Hamilton  v. 
Eusaell,  1  Cranch,  309,  following  the 
case  of  Edwards  v.  Harben,  decide 
the  same  principle.  The  intent  of  the 
Statute  of  Frauds,  they  say,  is  best 
promoted  by  this  construction.  The 
old  Superior  Court  of  this  State,  in 
Eagan  p.  Kennedy,  1  Overt.  91,  in- 
timates the  same  opinion.  These 
cases  have  been  pressed  upon  the 
court  by  the  counsel  for  the  defend- 
ant in  error,  with  great  force,  as 
being  authoritative  upon  this  court. 
It  is  argued  too,  that  the  rule  is 
salutary  and  just,  and  comports  with 
the  intent  of  the  Statute  of  Frauds. 
This  court  cannot  but  feel  great  re- 
luctance to  dissent  from  these  high 
authorities;  but  in  the  State  of 
New  York,  where  the  courts  have 
followed  the  English  law  probably 
more  closely  than  in  any  other  State 
of  the  Union,  the  authority  of  thia 
rule  has  been  shaken,  and  a  different 
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In  case  of  an  execution  sale,  if  the  buyer  is  the  execution  creditor, 
the  presumption  of  fraud  arises.  If  a  third  party  is  the  pur- 
chaser, there  is  no  presumption.'^ 

§  396.  Texas. —  Proof  that  a  sale  was  bona  fide  is  sufficient  to 
rebut  the  presumption  of  fraud  arising  from  the  retention  of  pos- 
session.'^    There  have  been  few  decisions  dealing  with  the  ques- 


one  established.  It  has  been  there 
held,  that  where  the  possession  does 
not  accompany  and  follow  the  deed, 
it  is  only  strong  prima  facie  evidence 
of  fraud.  This  was  the  doctrine  in 
the  case  of  Beals  v.  Guernsey,  8 
Johns.  446,  5  Am.  Dee.  348.  ♦  »  ♦ 
This  rule,  we  think,  comports  best 
with  the  understanding  and  interest 
of  society.  It  throws  the  onus  of 
proof  upon  the  vendee,  and  places  it 
beyond  the  reach  of  probability,  that 
cases  of  fraudulent  sales,  with  this 
presumption  against  them,  can  be 
sustained  before  a  jury.  If  the  pos- 
session continue  with  the  vendor,  the 
presumption  of  fraud  arises  from  this 
strong  evidence  of  it;  but  it  is  a 
presumption  which  may  be  repelled 
by  proof  of  fairness  in  the  trans- 
action, and  a  full  and  adequate  con- 
sideration paid.  We  do  not  think 
that  the  danger  of  injury  to  cred- 
itors from  the  adoption  of  this  rule 
would  be  considerable;  and  surely  it 
would  shock  the  common  sense  of 
mankind  to  say,  that  where  a  pur- 
chase had  been  fairly  made,  and  a- 
fuU  consideration  paid  for  the  prop- 
erty, if  the  vendee  venture  to  in- 
dulge a  kind  and  benevolent  feeling 
toward  an  unfortunate  family,  by 
permitting  the  property  to  remain  a 
short  time  with  the  vendor^  he  shall 
not,  in  a  contest  with  a  creditor, 
be  permitted  to  prove  that  the  trans' 
action  was  fair,  but  that  the  law  will 
conclude  him,  and  brand  one  of  his 
best  acts  with  the  foul  appellation 
of  fraud.  But  it  is  said,  let  a  con- 
dition be  inserted  in  the  deed.     The 


motive  (in  fair  transactions)  to 
leave  the  property  in  the  possession 
of  the  vendor  often  arises  from  the 
situation  of  the  family,  broiiglit  to 
the  notice  of  the  vendee  after  the 
purchase  and  execution  of  the  deed. 
Under  these  circumstances  the  pur- 
chaser yields  to  the  influence  of  a 
generous  and  humane  feeling,  and 
it  is  enough  for  the  security  of  cred- 
itors, to  make  his  act  a  strong  evi- 
dence of  fraud,  without  saying  by  a 
positive  rule,  that  although  he  was 
not  guilty  of  fraud  in  fact,  yet  he 
shall  be  held  guilty  by  a  conclusiop 
of  law." 

"  In  case  of  Floyd  v.  Goodwin,  H 
Yerg.  4S4,  491,  29  Am.  Dec.  130,  the 
execution  creditor  bought  in  the  prop- 
erty and  tlie  sale  was  held  to  be 
prima  facie  fraudulent.  The  follow- 
ing charge  was  held  correct.  "  A 
stranger  to  the  record  and  proceed- 
ings may  purchase  any  property, 
hona  fide,  and  leave  the  possession 
with  the  execution  debtor,  or  any 
other  member  of  his  family,  without 
the  slightest  imputation  of  fraud, 
but  it  is  otherwise  with  the  plain- 
tiffs in  the  execution,  for  if  he  pur- 
chases the  property,  and  leaves  it 
with  the  execution  debtor,  it  lies 
upon  him  to  show  the  judgment  when 
thus  confessed,  a  fair  and  honest  one. 
An  honest  and  fair  purchaser  may 
do  what  he  pleases  with  his"  property, 
and  leave  the  possession  with  the 
debtor  or  any  one  else,  at  his 
pleasure." 

"  The  law  was  settled  by  the  case 
of    Bryant    v.    Kelton,    1    Tex.    415. 
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tion  of  what  acts  are  sufficient  to  constitute  a  change  of  possession, 
111  one  case  it  was  held  that  the  mere  change  of  the  sign  over  a 
shop  door  was  insufficient  where  the  management  of  a  stock  of 
merchandise  which  had  been  sold  to  the  seller's  clerk  remained 
the  same  after  the  sale  as  beforeJ*  "Where  the  buyer  and  seller 
have  concurrent  possession,  the  same  presumption  arises  as  where 
there  has  been  no  change.  In  the  language  of  Bell,  J. :  "  Where 
the  vendor  of  the  property  and  the  vendee  live  together,  there 
should  be  the  most  indisputable  evidence  of  good  faith  in  the  con- 
tract of  sale,  for  from  the  very  nature  of  things  it  is  almost  im- 
possible to  tell  with  whom  the  possession  of  the  property  does,  in 
point  of  fact,  remain."  '^^ 


Lipscomb,  J.,  reached  the  conclusion 
stated  in  the  text  after  an  elaborate 
review  of  authorities  and  discussion 
of  principle.  Other  cases  to  the  same 
effect  are  Jlorgan  v.  The  Republic, 
2  Tex.  279;  ilcQuinnay  v.  Hitch- 
cock, 8  Tex.  33;  Converse  &  Co.  v. 
ilcKee,  14  Tex.  20 ;  Earle  v.  Thomas, 
14  Tex.  583;  Mills  V.  Walton,  19 
Tex.  271;  Gibson  v.  Hill,  21  Tex.  225; 
Thornton  i.  Tandy,  39  Tex.  544; 
Jacobs,  Bernlieim  k  Co.  v.  Crum, 
62  Tex.  401 ;  Hamburg  v.  Wood  &  Co., 
C6  Tex,  168,  18  S.  W.  623;  Edwards 
!■.  Dickson,  62  Tex.  613;  Peters 
Saddlery  &  Harness  Co.  v.  Schoel- 
kopf  &  Co.,  71  Tex.  418,  9  S.  W,  33G; 
Landman  ('.  Glover  (Tex.),  25  S.  W. 
9:'4. 

"Stadtler  v.  Wood,  24  Tex.  622. 

"Gibson  r.  Hill,  23  Tex.  77,  82. 
In  the  ease  of  Traders'  Nat.  Bank  r. 
Day,  87  Tex.  101,  102,  103,  horses 
were  sold  which  wer^  on  a  tract  of 
land  owned  liy  the  seller.  Both  he 
and  the  buyer  lived  on  this  land  and 
kept  their  cattle  there.  The  question 
was  as  to  the  correctness  of  the  fol- 
loM'ing  Instructions:  "The  court  in- 
sti'ucts  the  jury,  that  if  they  be- 
lieve from  the  evidence  that  the 
horses  claimed  by  J.  W.  Day  to  have 
been  bought  by  him  from  E.  S.  Day 


remained  after  said  sale  in  the  pos- 
session of  E.  S.  Day,  or  in  the  con- 
current possession  of  E.  S.  and  J.  W. 
Day,  or  that  the  possession  remained 
after  sale  as  before  sale,  then  the 
sale  was  presumptively  fraudulent; 
and  unless  the  defendant  has  ex- 
plained said  possession  so  as  to  make 
it  consistent  with  good  faith  and  fair 
dealing,  then  you  will  find  for  plain- 
tiff as  to  said  horses."  Gaines,  J., 
said:  "At  the  time  of  the  sale  under 
consideration,  both  the  seller  and 
the  purchaser  had  horses  running  at 
large  upon  an  extensive  pasture,  the 
latter  presumably  having  the  right  to 
m;\intain  his  horses  there.  Upon  a 
sale  by  E.  S.  Day  to  J.  W.  Day  of 
a  portion  of  the  former's  stock,  then 
running  upon  the  pasture,  the  reason- 
able and  probable  result,  under  such 
circumstances,  would  be  that  the 
horses  so  sold  would  be  left  as  they 
were  before  the  sale.  It  follows,  we 
think,  that  no  presumption  of  fraud 
can  be  drawn  from  the  mere  fact  of 
their  so  remaining,  sufficient  to  have 
warranted  the  court  in  giving  the 
instruction  requested.  It  seems  to 
us  that  the  case  would  not  have 
been  materially  difTerent  in  this  re- 
spect if  the  horses  had  been  running 
at   large   upon   an  uninclosed   range, 
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§  397.  United  States.— The  courts  of  the  United  States  follow 

the  law  of  the  jurisdictions  in  which  the  property  sold  is  situated.^® 

§  398.  Utah. —  The  rule  that  retention  of  possession  renders  a 


and  had  been  left  there  after  the 
sale  was  consummated.  Stadler  v. 
Wood,  24  Tex.  622,  was  a  case  of 
■  concurrent  possession,'  so  called. 
The  property  in  controversy  in  that 
case  was  a  stock  of  merchandise,  ex- 
posed daily  to  sale  in  the  usual 
course  of  such  business.  Before  the 
sale  the  vendee  was  the  clerk  of  the 
vendor.  After  the  sale  they  both 
continued  to  sell  in  the  storehouse, 
there  being  no  visible  change  in  the 
powers  and  duties  of  the  respective 
parties.  The  only  outward  circum- 
stance to  indicate  a  sale  was  a  change 
in  the  sign  which  was  placed  over 
the  door.  That  is  a  case  essentially 
different  from  the  one  under  con- 
sideration. We  conclude  that  the 
charge  reqnested  would  have  en- 
croached upon  the  province  of  the 
jury,  and  was  properly  refused ;  and 
we  may  add,  that  in  view  of  our 
statute  which  prohibits  the  court 
from  charging  upon  the  weight  of 
the  evidence,  we  gravely  doubt 
whether  or  not  the  cases  cited  in 
this  opinion  have  not  gone  too  far 
in  upholding  similar  instructions." 

"ilr.  .Justice  Shiras  in  delivering 
the  opinion  of  the  Supreme  Court  in 
the  case  of  Dooley  v.  Pease,  180  U.  S. 
126,  128,  44  L.  ed.  457,  said:  "It 
is  conceded,  or,  if  not  conceded,  we 
regr.rd  it  as  well  established,  that 
the  policy  of  the  law  in  Illinois  will 
not  permit  the  owner  of  personal 
property  to  sell  it  and  still  continue 
in  possession  of  it,  so  as  to  exempt 
it  from  seizure  or  attachment  at  the 
suit  of  creditors  of  the  vendor  *  *  *. 
It  is  equally  well  established  that 
the  courts  of  the  United  States  re- 
gard and  follow  the  policy  of  the 
State  law  in  cases  of  this  kind. 
43 


'  Any  other  rule,'  said  this  court  in 
Green  v.  ^'an  Buskirk,  7  Wall.  139, 
19  L.  ed.  109,  'would  destroy  all 
safety  in  derivative  titles  and  deny 
to  a  State  the  power  to  regulate  its 
personal  property  within  its  limits.' 
In  Hervey  v.  E.  I.  Locomotive  Works, 
93  U.  S.  664,  671,  23  L.  ed.  1003, 
it  was  said :  '  It  was  decided  by  this 
court  in  Green  v.  Van  Buskirk,  7 
Wall.  139,  19  L.  ed.  109,  that  the 
liability  of  property  to  be  sold  under 
legal  process,  issuing  from  the  courts 
of  the  State  where  it  is .  situated, 
must  be  determined  by  the  law  there, 
rather  than  of  the  jurisdiction  where 
the  owner  lives.  These  decisions  rest 
on  the  ground  that  every  State  has 
the  right  to  regulate  the  transfer  of 
property  within  its  limits,  and  that 
whoever  sends  property  to  it  im- 
pliedly submits  to  the  regulations 
concerning  its  transfer  in  force  there, 
although  a  different  rule  of  transfer 
prevails  in  the  jurisdiction  where  he 
resides.  He  has  no  absolute  right  to 
have  the  transfer  of  property,  lawful 
in  that  jurisdiction,  respected  in  the 
courts  of  the  State  where  it  is  found, 
and  it  is  only  on  a  principle  of 
comity  that  it  is  ever  allowed.  But 
this  principle  yields  when  the  laws 
and  policy  of  the  latter  State  con- 
flict with  those  of  the  former.'  *  *  ♦ 
The  policy  of  the  law  in  Illinois  mil 
not  permit  the  owner  of  personal 
property  to  sell  it,  either  absolutely 
or  conditionalh',  and  still  continue 
in  possession  of  it.  Possession  is 
one  of  the  strongest  evidences  of 
title  to  this  class  of  property,  and 
cannot  be  rightfully  separated  from 
the  title,  except  in  the  manner 
pointed  out  by  statute.  The  courts 
of  Illinois  say  that  to  suffer  without 
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sale  constructively  fraudulent  prevails  by  force  of  the  statuta^'^ 
Wliat  amounts  to  a  "  reasonable  time  "  in  which  there  must  be  a 
change  of  possession  depends  upon  the  circumstances,  and  is 
ordinarily  a  question  for  the  juryj*     So,  too,  it  is  a  question  of 


notice  to  the  world  the  real  owner- 
ship to  be  in  one  person,  and  the 
ostensible  ownership  in  another,  gives 
a  false  credit  to  the  latter,  and  in 
this  way  works  an  injury  to  third 
persons  •  ♦  ♦.  Secret  liens  which 
treat  the  vendor  of  personal  property, 
who  has  delivered  possession  of  it  to 
the  purchaser,  as  the  owner  until 
payment  of  the  purchase  money  can- 
not be  maintained  in  Illinois.  They 
are  held  to  be  constructively  fraud- 
ulent as  to  creditors,  and  the  prop- 
erty, so  far  as  their  rights  are  con- 
cerned, is  considered  as  belonging  to 
the  purchaser  holding  the  possession. 
McCormick  v.  Hadden,  37  111.  370; 
Ketchum  v.  Watson,  24  111.  591; 
Pullman  Car  Co.  v.  Pennsylvania, 
141  U.  S.   18,  35  L.  ed.  613." 

"Rev.  St.  (1898),  §  2473.  "Every 
sale  made  by  a  vendor  of  goods  or 
chattels  in  his  possession  or  under 
his  control,  and  ev^ry  assignment  of 
goods  and  chattels,  unless  the  same 
be  accompanied  by  a  delivery  within 
a  reasonable  time,  and  be  followed 
by  an  actual  and  continued  change 
of  the  possession  of  the  things  sold 
of  assigned,  shall  be  conclusive  evi- 
dence of  fraud  as  against  the  cred- 
itors of  the  vendor,  or  assignor,  or 
subsequent  purchasers  in  good  faith. 
The  word  '  creditors  '  as  used  in  this 
section,  shall  be  construed  to  include 
all  persons  who  shall  be  creditors 
of  the  vendor,  or  assignor,  at  any 
time  while  such  goods  and  chattels 
shall  remain  in  his  possession  or 
under  his  control." 

"  In  the  case  of  White  v.  Pease, 
15  Utah,  170,  172,  173,  the  court 
said:      "The    plaintiff,    who    resided 


in  Beaver,  claimed  the  property  by 
virtue  of  an  alleged  bill  of  sale  made 
to  him  by  William  H.  and  E.  P. 
Kessler,  September  15,  1896,  at  4 
o'clock  p.  M.  Tliat  he  took  possession 
of  the  grain  contained  in  three  houses 
or  bins  on  vendors'  farm  in  Beaver 
Bottoms,  some  forty-five  miles  from 
Beaver,  and  retained  possession 
thereof  until  about  9  o'clock  in  the 
forenoon  of  September  18th,  when  he 
returned  to  Beaver  for  the  purpose 
of  obtaining  teams  to  draw  the  grain 
away,  he  having  received  permission 
to  use  the  bins  until  he  could  draw 
the  grain  away.  On  arriving  at 
Beaver,  he  was  informed  by  the  mar- 
shal that  the  grain  had  been  levied 
upon  by  virtue  of  the  execution  re- 
ferred to.  The  levy  was  made  shortly 
after  plaintiff  left  for  Beaver,  and  the 
officer  was  informed,  at  the  time  of 
the  levy,  by  Kessler  that  the  plaintiff 
owned  the  grain.  No  one  was  left  in 
possession  of  the  grain  at  the  time 
of  the  levy,  unless  it  was  Kessler, 
who  resided  on  the  ranch,  which  was 
located  in  a  remote  locality.  *  *  * 
The  grain  in  question  was  located  in 
a  remote  locality,  away  from  trans- 
portation. It  was  bulky  and  incon- 
venient to  carry  away  without  con- 
siderable time  and  preparation.  The 
grain  was  in  bins  or  granaries,  of 
which  the  plaintifl  had  the  possession. 
After  plaintiff  obtained  the  bill  of 
sale  and  possession,  he  started  to  pro- 
cure means  to  carry  it  away.  Before 
the  officer  levied  he  was  notified  of 
the  sale  to  plaintiff.  Under  the  stat- 
ute there  must  be  a  delivery  within 
a,  reasonable  time,  and  such  delivery 
must  be  followed  by  an  actual  and 
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fact  whether  the  evidence  establishes  a  sufficient  change  of  pos- 
session.^'' If  there  has  been  a  satisfactory  change  of  possession 
for  a  reasonable  time,  the  buyer  may  after  this  appoint  the 
seller  to  hold  the  property  for  him  as  his  agent  or  employee.  It 
was  so  held  in  a  case  where  the  buyer's  possession  seems  to  have 
lasted  only  one  day.®"  The  statute  apparently  does  not  apply  to 
transfer  made  by  a  husband  to  his  wife.^^ 

§  399.  Vermont.—  The  rule  that  retention  of  possession  renders 
a  sale  per  se  fraudulent  as  to  creditors  of  the  seller  has  been 
consistently  followed  since  an  early  date.*^     It  makes  no  differ- 


continued  change  of  possession.  A 
reasonable  time  should  be  allowed  in 
which  to  make  the  delivery.  What 
was  a,  reasonable  lime,  under  all  the 
circumstances  of  the  case,  and 
whether  the  transaction  was  fraudu- 
lent or  not,  was  m  question  for  the 
jury  to  consider  under  the  facts 
shown." 

"  Blish  V.  McCormick,  15  Utah,  188, 
49  Pac.  529. 

™  Everett  v.  Taylor,  14  Utah,  242, 
244,  47  Pac.  75.  Zane,  C.  J.,  said: 
"  This  section  requires  the  sale  to  be 
accompanied  with  delivery  within  a 
reasonable  time,  and  followed  by  an 
actual  and  continued  change  of  pos- 
session, or  with  an  understanding  to 
that  effect.  The  change  of  possession 
must  be  actual,  not  merely  construc- 
tive or  colorable.  And  the  possession 
must  be  continuous  in  the  purchaser, 
not  merely  a  delivery  and  surrender 
back.  ♦  *  *  After  such  possession, 
the  vendee  may  appoint  the  vendor 
to  hold  the  property  for  him  as  his 
trustee  or  agent,  or  he  may  make 
him  his  employee.  Such  appointment 
or  employment  may  be  regarded  as  a 
suspicious  circumstance,  and  may  be 
considered  by  the  jury,  with  all  the 
other  evidence,  in  determining  whether 
the  possession  was  taken  and  held  in 
good  faith." 

"  This  view  is  adopted  by  the  Su- 
preme Court  in  the  case  of  Farr  v. 


Swigart,  13  Utah,  150,  157,  44  Pac. 
711,  because  of  the  statute  (§  2528, 
Comp.  Laws  1888)  which  confers  upon 
a  married  woman  the  right  to  all 
property  acquired  by  her  by  purchase 
or  gift.  The  transfer  in  that  case 
was  gratuitous.  It  appears  further 
that  the  wife  was  the  owner  of  the 
'barn  in  which  the  horse  which  was 
given  to  her  was  kept.  Referring  to 
counsel's  contention  that  the  transfer 
was  void,  the  court  said :  "  Such  a 
doctrine  would  destroy  the  effects  of 
the  married  woman  statute,  and  com- 
pel the  wife  to  leave  her  husband,  and 
take  her  property  with  her,  in  order 
to  be  protected  from  an  execution 
levied  against  her  husband  by  a  cred- 
itor who  might  afterward  assert  the 
illegality  of  the  transfer  to  her  be- 
cause of  there  being  no  actual  and 
continued  change  of  possession." 

'"Durkee  v.  Mahoney,  1  Aik.  116; 
Mott  V.  McNiel,  1  Aik.  162 ;  Weeks  v. 
Wead,  2  Aik.  64  (the  court  in  this 
case  reviews  the  authorities  and  says 
that  the  rule  has  been  "  uniformly 
acted  on  by  the  courts  of  this  State 
for  the  last  seventeen  years")  ;  Beat- 
tie  V.  Robin,  2  Vt.  181;  Moore  v. 
Kelley,  5  Vt.  34,  26  Am.  Dec.  283; 
Fuller  !•.  Sears,  5  Vt.  527;  Merritt  v. 
Miller,  13  Vt.  416;  Rockwood  v.  Col- 
lamer,  14  Vt.  141;  Hammond  v. 
Plimpton,  30  Vt.  333;  Chase  v.  Snow, 
48  Vt.  436,  52  Vt.  525. 
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ence  that  the  bill  of  sale  esprefisly  provides  for  retentioa  by  the 
seller.®^  The  change  of  possession  need  not  take  place  imme- 
diately after  the  sale;  it  is  enough  if  it  is  accomplished  before 
there  has  been  an  attaehmerrt  by  creditors.®*  The  change  neces- 
sary in  order  to  prevent  a  sale  from  being  strictly  fraudulent  was 
defined  by  Eedfield,  J.,  as  follows:  ''  The  change  necessary  is 
only  one,  which  the  creditors,  upon  reasonable  inquiry,  can  ascer- 
tain — ■  such  a  change  of  the  possession,  or  such  a  divesting  of  the 
possession  of  the  vendor,  as  any  man,  knowing  the  facts,  which 
could  be  ascertained  upon  reasonable  inquiry,  would  be  bound  to 
know  and  to  understand  was  the  result  of  a  change  of  ownership  — 
such  an  one  as  he  could  not  reasonably  misapprehend."  ®^  In  a 
later  case,  Peck,  J.,  used  the  following  language:  "I  think  it 
correct  to  say  in  reference  to  this  question,  that  on  the  one  hand 
the  purchaser  must  see  to  it  that  he  so  conducts  with  the  property 
as  to  indicate  by  the  appearances  to  an  observer  a  change  in  the 
possession,  and  on  the  other  hand  the  creditors  of  the  vendor  are 
bound  to  see  what  others  can  see,  and  judge  and  act  upon  it  with 
that  prudence  that  is  required  of  men  in  business  affairs."  *' 
Whether  or  not  there  has  been  such  a  sufficient  change  is  ordi- 
narily a  question  for  the  jury.®^  There  has  been  no  sufficient 
change  where  after  the  sale  the  parties  maintain  a  joint  posses- 

"' Weeks  v.  Wead,  2  Aik.  64.  of  the  principle  applicable  to  gales, 
"  Bennett,  J.,  in  delivering  the  fraudulent  per  se,  provided  no  attach- 
opinion  of  the  court  in  the  case  of  ment  had  intervened.  The  principle 
Kendall  p.  Samson,  12  Vt.  515,  518  which  pronounces  a  sale,  which  is  in 
said:  "  Though  upon  the  sale  of  a  fact  lona  fide  and  upon  sufficient  con- 
chattel,  there  may  not  have  been  such  sideration,  fraudulent  per  se,  against 
a  change  in  the  possession,  as  is  creditors,  for  the  want  of  a  sufficient 
necessary  to  protect  it  against  the  change  in  the  possession,  is  founded 
creditors  of  the  vendor,  yet,  such  upon  policy:  but  it  is  not  to  be  ex- 
change may,  at  any  time,  be  perfected  tended  beyond  what  sound  policy  die- 
before   i'.n  attachment  intervenes.     If  tates." 

the  change  does  not  immediately  fol-  ^  Stephenson  v.  Clark,  20  Vt.  624, 

low   the   sale,   this   would   indeed   be  627. 

proper  matter  to  go  to  the  jury  on  '"  Stanley   v.   Eobbins,   36   Vt.  422, 

the  question  of  a  fraudulent  sale  in  438. 

fact,   but   it  would   be   too   much  to  "Stephenson  v.  Clark,  20  Vt.  624; 

hold   that   the    change    in    possession  White  v.  Miller,  46  Vt.  65;  Eothchild 

could   not  be   perfected,  subsequently  v.  RowCj  44  Vt.  389. 
to  the  sale,  so  as  to  avoid  the  effect 
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sion  of  the  property ;  but  the  mere  fact  that  the  parties  lived  or 
worked  together  does  not  make  the  possession  joint,  unless  an  im- 
partial observer  would  find  it  difficult  to  determine  which  had  the 
chief  control.*®  The  fact  that  the  buyer  is  the  owner  or  lessee  of 
the  laud  on  which  the  chattels  sold  are  located  may  (in  case  the 
seller  is  not  in  actual  possession,  and  the  buyer  has  recorded  his 
lease,  or  deed)  be  sufficient  to  dispense  with  the  necessity  of  an 
actual  change ;  but  where  the  seller  remains  in  actual  possession, 
either  exclusively  or  jointly  with  the  buyer,  the  fact  that  the 
latter  has  title  to  the  land  -is  of  no  importance.^®    Where  the  prop- 


**  Hutchinson,  C.  J.,  in  the  case  of 
Allen  V.  Edgerton,  3  Vt.  442,  443, 
said :  "  The  instructions  to  the  jury, 
about  joint  possession  of  vendor  and 
vendee,  were,  that  it  must  be  con- 
sidered a  fraud  in  law  which  would 
avoid  the  sale  as  to  creditors.  Thus 
far  it  is  all  the  defendant  contends 
for.  But  his  objections  are  urged  to 
the  after  explanation  that  (supposing 
the  sale  hova  fide),  in  order  to  render 
it  thus  void,  the  possession  and  use 
of  the  vendor  must  be  of  the  same 
description,  as  that  of  a  joint  owner-, 
in  using,  occupying,  and  disposing  of 
the  property.  Now,  it  is  not  easy 
to  perceive  that  anything  short  of 
this  would  furnish  any  evidence  that 
he  yet  remained  the  owner.  That  is 
the  reason  why  possession  must  be 
changed,  to  announce  a  change  of 
ownership,  and  prevent  the  former 
owner  from  gaining  a  credit  by  his 
continued  possession.  His  laboring 
about  the  factory  or  shop  as  an  un- 
derworkman  would  not  have  the  effect 
to  give  him  a  credit.  In  such  case, 
an  important  inquiry  is,  who  is  at 
the  head,  controlling  the  business? 
If  a  candid  observer  would  find  it 
difficult  to  determine  which  of  the 
two  had  the  chief  control,  that,  ac- 
cording to  the  charge,  and  according 
to  our  former  decisions,  would  be 
deemed  a  joint  possession."    In  Stiles 


r.  Shumway,  IR  Vt.  435,  a  father 
sold  cattle  on  his  farm  to  his  son 
who  lived  with  him.  Nothing  oc- 
curred later  to  suggest  to  an  ob- 
server that  the  fatlier  did  not  con- 
tinue to  be  owner,  and  it  was  held 
that  his  creditors  might  attach.  In 
Murray  v.  Chadwick,  52  Vt.  293,  a 
sale  was  made  by  a  boarder  to  the 
person  who  o^viTied  and  was  in  general 
control  of  the  premises.  It  was  lield 
that  there  had  been  a  sufficient 
change  since  there  was  no  doubt  as 
to  who  had  control. 

"  In  the  case  of  Weeks  v.  Prescott, 
53  Vt.  57,  73,  Royce,  J.,  said: 
"  Where  the  purchaser  of  personal 
property  acquires  the  title  to  the  land 
upon  which  it  is  situate,  he  is  con- 
sidered so  far  in  possession  as  to 
obviate  any  necessity  for  its  removal 
to  any  other  place ;  but  where  he 
permits  the  former  owner  to  remain 
upon  the  premises,  and  control  and 
manage  the  property  as  he  did  before 
making  the  sale,  the  acquisition  of 
the  title,  and  the  constructive  notice 
given  by  the  record,  have  never  been 
held  sufficient  to  protect  the  prop- 
erty from  attachment  by  the  cred- 
itors of  the  vendor."  The  cases  were 
reviewed  in  Flanagan  i\  Wood,  33 
Vt.  332,  343,  344.  In  that  case  a 
prior  execution  was  declared  void,  the 
court  applying  the   same   rule   as  is 
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erty  sold  is  cumbrous  and  its   removal  impossible  or  extremely 
difficult,  the  rule  requiring  an  actual  change  of  possession  is  re- 


applied in  the  case  of  an  ordinary 
sale.  Aldis,  J.,  said:  "It  is  also 
claimed  by  the  plaintiff  that  the  lease 
changed  the  possession  of  the  prop- 
erty on  the  farm.  This  leads  us  to 
inquire  how  far  the  actual  or  con- 
structive possession  of  land  may  dis- 
pense with  a  removal  of  personal 
property  situate  upon  it,  in  case  of 
sale  or  attachment.  A  deed  or  lease 
of  land  conveys  the  legal  right  of 
possession,  but  does  not  necessarily 
change  the  possession  from  the 
grantor  to  the  grantee.  This  con- 
sideration should  be  borne  in  mind 
in  examining  those  cases  where  the 
change  of  possession  of  personal  prop- 
erty is  sought  to  be  established,  not 
by  any  actual  taking,  but  by  con- 
struction through  possession  of  the 
land  on  which  it  is  situate.  1.  If 
the  grantee  take  actual  and  exclusive 
possession  of  the  land  the  personal 
property  on  it  upon  purchase  is  of 
course  in  his  possession,  and  no  re- 
moval is  necessary.  This  principle  is 
too  obvious  to  require  a.  citation  of 
authorities.  Burrows  v.  Stebbins,  26 
Vt.  659,  was  really  such  a  case;  and 
so  upon  one  view  is  Wilson  v.  Hooper, 
12  Vt.  653,  36  Am.  Dec.  366.  2.  If 
the  grantor  buy  land  not  in  the  pos- 
session of  another,  though  he  do  not 
take  actual  possession,  still  posses- 
sion by  construction  follows  the 
right;  and  if  he  buy  personal  prop- 
erty situate  on  the  land,  by  his  con- 
structive possession  of  the  land  he 
also  acquires  constructive  possession 
of  the  personalty,  and  no  removal  is 
necessary.  Wilson  ;;.  Hooper,  12  Vt. 
653,  36  Am.  Dec.  366.  This  applies 
to  all  wild  or  unoccupied  land,  and 
to  land  left  vacant  by  the  grantgr. 
3.  If  one  sell  personal  property  sit- 
uate on  the  land  of  a  third  person, 
who  agrees  to  keep  it  or  allows  it  to 


remain  on  his  land  for  the  benefit  of 
the  vendee,  the  vendor  after  that  hav- 
ing no  ostensible  occupancy  of  the 
land  or  control  of  the  property,  such 
property  is  held  to  be  in  the  posses- 
sion of  a  third  person,  and  no  re- 
moval is  necessary.  Merritt  r. 
Miller,  13  Vt.  416;  Potter  v.  Wash- 
burn, 13  Vt.  558,  37  Am.  Dec.  615. 
4.  Butt  where  the  land  sold  or  leased 
remains  in  the  actual  possession  of 
the  vendor  or  lessor,  there  no  con- 
structive possession  of  the  personal 
property  on  it  can  be  raised  for  the 
aid  of  the  vendee  or  lessee  against 
such  actual  possession;  for  this  would 
make  the  constructive  possession  more 
potential  than  the  actual  and  ap- 
parent one.  So  where  the  vendor  and 
vendee,  or  the  lessor  and  lessee  re- 
main in  the  joint  possession  of  the 
land,  the  same  rule  as  to  change  of 
possession  of  personalty  applies  as 
in  the  joint  possession  of  personal 
property  alone,  viz. :  that  if  the  pos- 
session of  the  vendee  or  lessee  is  ap- 
parently that  of  a  joint  owner,  and 
there  is  no  actual  and  exclusive  pos- 
session of  the  personal  property  by 
the  vendee,  the  personal  property  on 
the  land  will  be  deemed  to  be  in 
their  joint  possession  also,  and  a 
sale  or  attachment  of  it  without  re- 
moval will  be  void.  This  is  recog- 
nized in  Stephenson  P.  Clark,  20  Vt. 
624,  though  the  case  was  remanded 
because  the  evidence  tending  to  show 
actual  possession  by  the  vendee  was 
not  left  to  the  jury.  Mills  v.  Warner. 
19  Vt.  609,  47  Am.  Dec.  711;  Stiles 
V.  Shumway,  16  Vt.  435.  The  recent 
case  of  Parker  t:  Kendrick,  29  Vt. 
388,  is  an  authority  to  the  same 
point."  In  the  case  -of  Judd  r.  Lang- 
don,  5  Vt.  231,  the  buyer  of  two 
colts  purchased  the  land  on  which  the 
seller  lived,  but  he  failed  to  record 
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laxed.^"  In  tlie  case  of  a  sale  of  timber  "  in  the  trees  standing," 
no  change  of  possession  of  the  timber  after  it  is  cut  is  required, 
both  because  of  the  impracticability  of  the  removal  and  because, 
as  the  trees  are  cut,  they  become  and  are  in  the  buyer's  possession, 
and  as  movable  property  they  were  never  owned  or  possessed  by 
the  seller.'*^  If  after  the  buyer  has  continued  in  exclusive  and 
open  possession  for  a  sufficient  time  for  the  creditors  of  the  seller 
to  be  presumed  to  have  notice  of  it,  he  permits  the  seller  to  take 
possession  of  the  property,  it  is  held  that  this  does  not  render  the 
sale  fraudulent.^^     Occasional  lendings  of  the  property  to  the 


the  deed  until  after  a  creditor  of  the 
seller  had  attached.  Shortly  after 
the  sale  the  seller  left  the  premises 
and  requested  a  man  who  had  fed  the 
colts  for  him  to  continue  to  do  so 
for  the  buyer  who  he  said  would  pay 
him.  His  instructions  were  carried 
out.  It  was  held  by  the  court  that 
the  seller's  creditor  had  the  right  to 
attach. 

°°  In  the  case  of  Sanborn  v.  Kit- 
tredge,  20  Vt.  632,  639,  50  Am.  Dec. 
58,  there  was  a  sale  of  logs  which 
were  on  a  frozen  river.  Davis,  J., 
said :  "  We  think,  situated  as  these 
logs  were  on  the  ice  of  a  river  and 
on  the  land  of  strangers,  and  con- 
sidering the  cumbersome  character  of 
the  property,  no  actual  removal  was 
necessary,  to  render  the  sale  valid 
against  the  creditors  of  the  vendor  — • 
especially  if  personal  notice  were  car- 
ried home  to  such  creditor.  The  case 
of  Merritt  v.  Miller,  13  Vt.  416,  sub- 
stantially establishes  such  doctrine." 
In  the  case  of  Hutchins  v.  Gilchrist, 
23  Vt.  82,  87;  the  logs  sold  were  on 
land  owned  by  a  third  person,  and 
there  was  only  a  constructive  pos- 
session in  any  one.  It  was  held  that 
no  actual  removal  or  marking  of  the 
logs  was  necessary.  Bennett,  J.,  said : 
"  It  is  said  by  Prentiss,  3.,  in  Barney 
V.  Brown,  2  Vt.  374,  377*  19  Am.  Dec. 
720,   that   '  in   all   the   cases,   where 


sales,  not  fraudulent  in  fact,  have 
been  adjudged  void  as  against  cred- 
itors, the  vendor  continued  in  the 
use,  or  possession  of  the  property  and 
the  apparent  ownership  remained 
with  him.'  So  far,  the  reason  of  the 
rule  requires  us  to  go,  and  no  farther. 
What  will  constitute  a  sufficient 
change  in  the  possession  must  be  a 
question,  which  will  vary  with  cir- 
cumstances ;  and  what  may  have  been 
said  by  judges  on  this  subject  should 
be  taken  with  reference  to  the  case 
then  before  them,  in  relation  to  the 
character  and  situation  of  the  prop- 
erty at  the  time  of  the  sale."  The 
case  of  Birge  v.  Edgerton,  28  Vt.  291, 
is  to  the  same  effect.  In  Kingsley  v. 
White,  57  Vt.  565,  368,  logs  were  sold 
which  were  on  low  wet  land  and  it 
was  impossible  to  move  them,  so  as 
to  have  them  of  any  value  until  the 
earth  was  frozen,  and  it  was  held 
that  a  removal  of  the  property  was 
unnecessary  to  perfect  the  buyer's 
title. 

"'Fitch  V.  Burk,  38  Vt.  683;  Ster- 
ling V.  Baldwin,  42  Vt.  306. 

»' Dewey  !'.  Thrall,  13  Vt.  281.  Pos- 
session of  the  buyer  in  this  case  had 
continued  for  almost  six  years.  In 
the  case  of  Weeks  v.  Wead,  2  Aik. 
64,  the  bviyer  had  possession  of  the 
horse  sold  for  eight  or  ten  days  after 
the  sale;  during  part  of  which  time 
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seller  for  temporary  purposes  will  not  in  themselves  render  the 
sale  void  where  the  seller's  possession  gives  no  impression  of  false 
credit ;  and  in  such  a  ease,  although  the  seller's  creditors  attach 
while  he  is  in  possession,  their  claims  will  not  prevail.'''^  But  a 
mere  delivery  will  not  be  sufficient  if  the  seller  is  put  back  into 
possession  and  continues  to  appear  to  be  owner.  This  rule  has 
been  held  to  apply  even  where  the  agent  of  the  buyer,  contrary 
to  the  principal's  orders,  allowed  the  seller  to  retake  possession 
after  the  delivery.^*  The  general  rule  was  held  to  apply  where  the 
seller,  apparently  on  his  own  account,  had  exchanged  the  prop- 
erty sold  for  other  property,  the  property  which  he  had  received 
in  exchange  being  held  liable  to  execution  at  the  suit  of  his 
creditors.  "  We  do  not  decide,"  said  the  court,  "  how  this  might 
be,  had  the  exchange  been  made  by  the  plaintiff  herself,  or  by 
some  third  person  acting  as  her  agent;  but  here  it  was  made  by 
the  debtor,  for  the  convenience  and  advantage  of  his  own  business, 
and  for  aught  that  appears,  in  his  own  name  and  ostensibly  on  his 
own  account."®^     Where  the  buyer  negotiated, the  trade  in  such 


the  seller  received  the  benefit  of  its 
services,  b^it  for  the  next  ten  months 
the  seller  was  allowed  to  use  it.  The 
sale  was  generally  known  of  in  the 
comnmnity  where  the  parties  lived, 
but  was  not  known  of  where  the  cred- 
itor lived.  It  Avas  held  that  the  jury 
should  have  been  instructed  that  the 
sale  was  fraudulent  as  a  matter  of 
law. 

"  Far-naworth  v.  Shepard,  6  Vt.  521. 

"*  In  Morris  v.  Hyde,  8  Vt  352,  356, 
30  Am.  Dec.  475,  the  court  said:  "  It 
is  true,  as  a  general  rule,  that  a 
party  is  not  to  be  made  responsible 
for  any  positive  act  of  another,  unless 
done  by  his  authority  or  direction, 
express  or  implied.  But  it  is  also 
true,  that  where  an  act  is  necessaiy 
to  consummate  or  perfect  the  right 
or  title  of  a  party,  and  such  act  is 
omitted,  through  the  neglect  or  dis- 
obedience of  an  agent,  the  party  who 
commits  his  rights  to  the  fidelity  of 
such    agent    must    bear    the    conse- 


quences. In  this  case,  it  was  the 
duty  of  the  plaintiffs  to  see  that  their 
purchase  was  followed  by  a,  sufficient 
change  of  possession,  and  if  they  in- 
trust the  business  to  an  agent,  they 
are  responsible  for  the  agent's  fidel- 
ity." In  the  case  of  Lynde  v.  Melvin, 
11  Vt.  083,  34  Am.  Dec.  717,  the 
seller's  bailee  who  had  possession  of 
the  property  under  a  contract  with 
the  seller  (which  gave  him  a  right 
to  keep  it  for  a  stated  period),  was 
notified  of  the  sale  when  it  was  made 
or  shortly  afterward ;  and  before  the 
bailment  period  had  elapsed  the 
bailee,  without  the  buyer's  consent, 
let  the  seller  resume  possession.  It 
was  held  that  the  doctrine  of  Lynde 
&  Morris  !.  Melvin  (quoted  above) 
did  not  apply,  since  the  buyer  had 
no  right  to  interrupt  the  possession 
of  the  bailee. 

'=  Mills  c.  Warner,  19  Vt,  609,  613, 
47  Am.  Dec.  711. 
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a  case,  it  was  held  that  the  newly-aequired  property  in  the  posses- 
sion of  the  sellers  was  not  liable  to  execution  by  his  creditors.®* 
The  general  rule  requiring  a  change  of  possession  applies  when- 
ever the  property  sold  is  situated  within  the  State,  and  the  fact 
that  in  the  jurisdiction  where  the  contract  of  sale  was  made  no 
such  rule  applies  is  immaterial.'"^  Where  the  goods  sold  are  not 
in  the  acttial  control  of  the  seller,  but  are  in  the  possession  of 
his  bailee,  who  is  notified  of  the  sale  by  the  buyer,  and  consents 
to  hold  the  property  for  him,  no  other  change  is  necessary.®' 
^Notice  by  the  seller  will  not  be  sufficient ;  *"  and  if  the  third  per- 
son in  possession  is  a  mere  naked  bailee,  even  if  the  notice  is 
given  by  the  buyer,  the  sale  will  not  be  good  ag  against  creditors 
if  the  bailee  refuses  to  hold  the  property  for  him.  It  has  been 
said,  however,  that  consent  to  become  bailee  for  th'e  buyer  in  the 
latter  case  might  be  inferred  from  the  silence  of  the  third  party.^ 


"Caswell  V.  Jones,  65  Vt.  457,  26 
Atl.  5213,  20  L.  E.  A.  503,  36  Am.  St. 
Rep.  879.  It  was  held  in  another  case 
where  the  seller  had  retained  posses- 
sion of  the  liorse  sold,  and  had  resold 
it  under  directions  from  the  huyer, 
purchasing  for  him  another  horse, 
that  the  newly-acquired  horse  was 
not  liable  to  attachment  by  his  cred- 
itors. Ridout  v.  Burton,  27  Vt.  383. 
In  the  case  of  Lyndon  v.  Belden,  14 
Vt.  423,  although  the  point  was  not 
decided,  a  doubt  was  expressed  as  to 
whether  the  foal  of  a  mare  which  had 
been  in  esse  at  the  time  of  the  sale 
of  its  mother  should  be  treated  as 
subject  to  the  rule. 

"Rice  v.  Courtis,  32  Vt.  460,  78 
Am.  Dec.  507.  Here  the  conveyance 
.was  an  assignment  for  the  benefit  of 
creditors  and  the  court  applied  the 
same  rule  as  is  applied  in  the  case 
of  sales. 

"  Barney  v.  Brown,  2  Vt.  374,  377, 
19  Am.  Dec.  720.  The  following  cases 
are  to  the  same  effect:  Spaulding  v. 
Austin,  2  Vt.  555;  Harding  v.  Janes, 
4  Vt.  462;  Pierce  v.  Chipman,  8  Vt. 
334;    Willard   t'.    Lull,    17    Vt.    412; 


Marshall  v.  Town.  28  Vt,  14 ;  Wilder 
V.  Stafford,  SO  Vt.  399  (here  the 
buyer  purchased  the  interests  of  both 
parties  to  a  conditional  sale  and  left 
the  conditional  vendee  in  possession)  ; 
Flanagan  v.  Wood,  33  Vt.  332. 

"'Judd  V.  Langdon,  5  Vt.  231; 
Wliitney  v.  Lynde,  16  Vt.  579.  The 
reason  for  this  distinction  is  given  by 
the  court  in  the  case  of  Pierce  v. 
Chipman,  8  Vt.  334,  339.  It  is 
there  said  that  the  seller  "  may  have 
given  him  (the  bailee)  a  wrong  ac- 
count from  sinister  motive,"  and  that 
his  "  cso  parte  account  was  entitled 
to  no  credit." 

'  This  question  was  discussed  in  the 
case  of  Rice  i'.  Courtis,  32  Vt.  460, 
469,  78  Am.  Dec.  597,  where  the 
transfer  was  in  the  form  of  a  general 
assignment.  Redfield,  C.  J.,  said: 
"  The  proof  in  this  case  shows  merely 
notice  to  a  third  party,  in  whose  pos- 
session the  assignee  had  placed  the 
goods,  as  to  that  portion  of  them  at 
New  Haven.  This  would  he  all  that 
is  required  by  the  English  law  to 
effect  a  change  of  possession.  Chitty, 
Contracts,   412a.     But  in  this   State 
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It  has  also  been  suggested  that  where  the  person  in  possession  has 
a  right  of  possession  in  himself  (as  where  he  holds  under  a  lease 
for  a  stated  period),  his  consent  to  hold  for  the  buyer  is  not  neces- 
sary.^ The  exception  as  to  property  in  the  possession  of  a  bailee 
does  not  apply  to  a  case  where  a  mere  servant  of  the  seller  has 
possession,  for  his  possession  is  in  law  that  of  his  master.^  A 
transfer  of  the  possession  from  the  seller  to  a  third  person  is  as 
efteetual  as  where  the  buyer  takes  possession  for  himself.*  But 
it  has  been  held  in  one  case,  at  least,  that  the  third  person  must 
understand  that  there  has  been  a  transfer  of  the  title  and  that  he 
holds  for  the  buyer.'^     The  general  rule  does  not  apply  to  cases 


something  more  is  required.  It  seema 
to  be  indispensable,  in  order  to  de- 
feat the  right  of  attachment  that  the 
vendee  should,  in  such  case,  make  the 
person  having  the  goods  in  his  posses- 
sion his  bailee;  that  he  should  con- 
sent to  hold  the  goods  for  him.  This 
might  be  inferred,  undoubtedly,  from 
the  silence  of  the  bfiilee,  if  he  -ivas 
requested  to  keep  them  for  the  vendee. 
But  nothing  of  that  appears  in  the 
present   case." 

'  In  the  case  of  Wooley  r.  Edson, 
35  Vt.  214,  221,  the  court  said :  "  But 
when  the  person  having  possession 
has  a  right  of  possession  in  himself, 
and  is  not  a.  mere  naked  bailee,  the 
purchaser  has  no  choice ;  all  he  can 
do  is  to  give  him  notice,  and  if  the 
person  in  possession  declines  to  enter 
into  any  stipulation  with  him  as  to 
keeping  the  property  for  him,  and 
stands  upon  his  own  rights  under  his 
contract,  the  purchaser  cannot  take 
away  the  property,  but  must  leave  it 
in  his  possession.  In  such  case  it 
would  seem  that  mere  notice  should 
be  enough.  But  it  is  not  necessary 
to  decide  tliis,  for  the  defendants  are 
not  in  a  position  to  assert  any 
peculiar  rights  of  a  creditor  for  want 
of  a  change  of  possession." 

» Sleeper  !;.  Pollard,  28  Vt.  709,  67 
Am.   Dee.   741. 


'  Bailey  v.  Quint,  22  Vt.  4T4.  Here 
the  person  who  is  put  in  possession 
knew  that  the  seller  had  been  the 
owner  and  did  not  know  of  the  sale 
to  the  buyer.  This  decision  was 
followed  in  the  case  of  Pettingill  v. 
Elkins,  50  Vt.  431.  As  the  next  note 
shows,  however,  the  cases  are  really 
in  confusion  on  this  point. 

°  In  the  case  of  Hildreth  v.  Fitts, 
53  Vt.  684,  688,  689,  the  court  said: 
"  The  officer,  when  about  to  attach 
property  in  the  apparent  possession 
of  a  person  other  than  the  defendant 
in  the  writ,  is  both  bound  to  observe 
and  inquire.  He  is  to  observe  the 
fact  that  it  is  in  the  apparent  pos- 
session of  such  third  person,  and  to 
inquire  whether  such  apparent  pos- 
session by  such  third  person  is  in  his 
own  right,  or  the  right  of  some  per- 
son other  than  the  defendant  in  the 
writ.  The  apparent  possession  of 
such  third  person  would  indicate 
prima  facie  that  he  was  the  owner. 
Inquiry  might  reveal  that  his  ap- 
parent possession  was  the  actual  pos- 
session of  some  other  than  himself, 
possibly  the  defendant  in  the  writ. 
The  purchaser,  to  protect  himself 
against  an  attachment  of  the  prop- 
erty bought  in  the  debt  of  the  vendor, 
if  he  place  the  property  in  the  ap- 
parent possession  of  a  third  person, 
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•of  sale  on  execution,  both  because  of  the  notoriety  attending  such 
transactions  and  of  the  fact  that  the  law  will  not  impute  fraud  to 
its  own  officers.''  And  it  makes  no  difference  that  the  execution 
creditor  is  the  purchaser.''  The  case  of  property  exempt  by  law 
from  execution  furnishes  another  exception  to  the  rule.^  The 
fact  that  the  creditor  who  attaches  the  property  had  full  notice 
of  the  sale  does  not  make  the  transaction  valid  as  to  him.*     The 


must  leave  it  there,  under  such  cir- 
cumstances that  the  attaching  officer 
■can  by  inquiry  learn  whose  posses- 
sion his  apparent  possession  is.  *  *  * 
From  the  nature  of  the  duty  of  the 
-officer,  and  from  the  duty  of  the  pur- 
chaser to  effect  a  change  in  the  pos- 
session of  the  property  purchased 
from  the  vendor  to  himself,  the  third 
person,  having  the  control  of  the  prop- 
erty pvirchased,  must  understand  that 
lie  holds  the  control  for,  and  that  his 
possession  thereof  is  the  possession  of 
the  purchaser.  Otherwise  there  is  no 
apparent,  open  change  of  possession, 
available  to  the  creditor,  or  the  officer 
making  the  attachment."  In  Wing 
&  Son  V.  Peabody,  57  Vt.  19,  a  bailee 
in  possession  with  notice  of  the  sale 
put  another  person  into  possession 
and  falsely  informed  him  that  the 
seller  was  the  owner  of  the  prop- 
erty. When  the  officer  representing 
the  seller's  creditor  inquired  of  the 
later  bailee,  he  was  told  that  the 
seller  was  the  owner  of  the  property. 
It  was  held  that  the  buyer  should 
prevail  over  the  creditor.  The  court 
did  not  refer  to  the  case  of  Hildreth 
V.  Fitts. 

"  In  the  case  of  Boardman  v. 
Keeler,  1  Aik.  158,  162,  15  Am.  Dec. 
670,  Hutchinson,  J.,  said :  "  Were 
this  subject  newly  started,  I  should, 
for  one,  be  disposed  to  apply  the 
same  rule  to  sheriff's  sales.  The 
reason  is  alike  in  both  cases,  except 
the  notoriety  attending  the  latter. 
This  notoriety  has  introduced  an  ex- 
ception in  their  favor.     This  was  de- 


cided in  the  case  of  Kidd  v.  Eawlin- 
son,  2  B.  &  r.  59,,  and  has  been  fol- 
lowed by  other  cases,  and  must  now 
be  treated  as  settled  law." 

'  Gates  V.  Gaines,  10  Vt.  346.  The 
mere  fact  that  the  sheriff  conducts  a 
sale  does  not  bring  it  within  the 
exceptional  rule  as  to  execution  sale 
unless  the  sale  is  authorized  by  the 
law  and  the  proceedings  conform  to 
the  requirements  of  the  statutes. 
Batchelder  v.  Carter,  2  Vt.  168,  19 
Am.  Dec.  707. 

'Jewett  V.  Guyer,  38  Vt.  209.  In 
the  case  of  Foster  v.  McGregor,  11 
Vt.  595,  596,  34  Am.  Dec.  713,  the 
court  said:  "  Creditors  could  have 
no  claim  upon  this  cow,  as  a  means 
of  satisfying  their  debts,  and  it  is 
idle  to  talk  about  acquiring  a  false 
credit  from  the  possession  of  prop- 
erty which  is  exempt  from  attach- 
ment and  execution.  No  principle 
of  policy  requires  a  change  in  the 
possession  of  such  property." 

"  In  the  early  case  of  Weeks  v. 
Wead,  2  Aik.  64,  it  appeared  that 
the  attaching  creditor  received  notice 
of  the  buyer's  claim  the  day  .before 
the  levy.  Notwithstanding  this,  the 
sale  was  held  to  be  fraudulent,  the 
court  taking  no  notice  of  this  point. 
In  the  case  of  Hutchins  v.  Gilchrist, 
23  Vt.  82,  89,  there  was  evidence  of 
notice  to  the  attaching  creditor  but 
it  was  not  clear  whether  it  had  been 
given  before  or  after  the  attachment. 
The  court  held  that  it  was  immate- 
rial, saying:  "Though,  the  attach- 
ing creditor  had  notice  of  the  sale. 
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rule  does  not  extend  beyond  the  case  of  creditors,  and  it  has  been 
accordingly  held  that  retention  of  possession  has  no  effect  as 
against  the  State  when  it  by  execution  seeks  to  satisfy  the  obliga- 
tion of  the  seller  to  pay  his  taxes.""* 

§  400.  Virginia. —  During  the  first  half  of  the  last  century  the 
rule  of  fraud  per  se  prevailed/''  but  the  tendency  was  to  create 
exceptions/^  and  the  language  of  one  or  two  of  the  judges  cast 
considerable  doubt  upon  the  general  question.^^  Finally,  in  184S, 
the  old  cases  were  overruled  and  the  rule  was  established  permit- 
ting the  presumption  of  fraud  created  by  retention  of  possession 
to  be  rebutted  by  proof  of  the  iona  fides  of  the  transaction.-'*    The 


yet  I  do  not  deem  that  important. 
If  the  sale  were  otherwise,  a  fraud  in 
law,  it  was  but  a  notice  of  a  sale 
void  as  to  him,  and  it  could  not  have 
the  effect  to  make  it  good.  It  has 
often  been  decided  in  this  State,  that 
notice  of  a  sale  per  se  fraudulent 
cannot  change  its  character.'' 

"Daniels  v.  Nelson,  41  Vt.  161,  98 
Am.  Dec.  577. 

"  Alexander  v.  Deneale,  2  Munf . 
341 ;  'Williamson  v.  Farley,  Gilm. 
15 ;  Shields  v.  Anderson,  3  I>eigh, 
729;  Lewis  v.  Adams,  6  Leigh,  320. 
In  JIcKinley  v.  Ensell,  2  Graft.  333, 
it  was  held  that  the  sale  could  not 
be  attacked  by  creditors  if  the  buyer 
took  possession  before  execution  was 
levied. 

"  In  the  case  of  Mason  r.  Bond  & 
Co.,  9  Leigh,  181,  33  Am.  Dec.  243, 
however,  it  was  held  that  the  doc- 
trine of  fraud  per  se  applied,  al- 
though a  third  person  was  in  pos- 
session, if  the  seller  had  the  right 
to   take   possession  immediately. 

"  Carr,  J.,  entirely  repudiated  the 
doctrine  of  constructive  fraud  in  the 
opinion  which  he  delivered  in  the 
cases  of  Land  v.  Jeffries,  5  Rand. 
211,  216;  Claytor  v.  Anthony,  6 
Rand.  285,  296,  and  Sydnor  v.  Gee, 
4  Leigh,  535.  Tucker,  J.,  president 
of  the  court  in  the  case  of  Sydnor  v. 


Gee,  took  the  view  that  where  there 
was  a.  change  of  possession  or  de- 
livery at  the  time  of  the  sale,  al- 
though it  'was  only  momentary,  that 
it  would  be  sufficient  "to  take  the  case 
outside  of  the  rule  of  constructive 
fraud  and  to  allow  the  presumption 
of  fraud  to  be  rebutted  by  proof  of 
good  faith.  In  .what  seems  to  be  the 
earliest  reported  case  dealing 
squarely  with  the  subject  the  rule 
adopted  was  that  the  retention  of 
possession  made  only  a  prima  facie 
case  of  fraud.  Hardaway  v.  Manson, 
2  Munf.  230. 

"  This  was  accomplished  by  the 
case  of  Davis  t,\  Turner,  4  Graft.  432. 
There  had  been  a  sale  of  sleighs  and 
immediately  afterward  the  seller  re- 
sumed possession  under  a  bona  fide 
contract  of  hire.  The  judges  de- 
livered their  opinions  seriatim  and 
concluded  after  a  full  review  of  the 
authorities  that  the  case  of  Edwards 
r.  Harben  had  been  discredited. 
Cabell,  P.,  in  his  opinion  said  (470, 
471):  "As  the  case  of  Edwards  r. 
Harben  ■•  ♦  *  has  been  thus  repudi- 
ated in  England,  and  declared  not  to 
be  law;  and  as  the  decisions  of  our 
own  court  on  this  subject  'were 
founded  solely  on  the  authority  of 
that  case,  it  becomes  manifestly 
proper    for    us     now     to    determine 
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fact  that  the  seller  is  retained  by  the  buyer  as  agent  to  manage 
and  sell  the  goods  purchased  does  not  necessarily  prove  the 
change  o£  possession  insufficient.-'®  It  has  been  held  that  the  regis- 
tering of  a  bill  of  sale  is  no  evidence  to-  rebut  the  presumption  of 
fraud  which  arises  from  retention  of  possession.-'^ 

§  401.  Washington. —  By  statute"  no  bijl  of  sale  of  personal 
property  of  -which  the  seller  has  remained  in  possession 
is  valid  against  existing  creditors  unless  it  ii|  recorded  -\vithin  ten 
days  of  the  sale.  The  words  "  no  bill  of  sale  "  have  been  construed 
to  mean  "  no  sale  "  and  accordingly  the  execution  and  recording 
of  such  an  instrument  is  essential  to  give  validity  to  all  sales 
where  there  is  no  change  of  possession.-'^     If  the  bill  of  sale  is 


whether  that  case  ought  still  to  be 
regarded  aa  authoritative  evidence  of 
the  law,  or  -whether  it  should,  as  in 
England,  be  repudiated  and  aban- 
doned. After  much  deliberation,  I 
am  entirely  satisfied  a^  to  the  cor- 
rectness of  the  modern  decisions  of 
the  English  courts,  of  which  I  have 
given  extracts;  and  that  there  is  no 
such  rule  known  to  the  common  law 
as  that  which  was  supposed  to  be 
established  by  the  case  of  Edwards 
r.  Harben.  And,  apart  from  all  au- 
thority, I  am  of  opinion  that  there 
is  no  good  reason  for  such  a  rule." 
The  general  rule  thus  established  was 
applied  in  the  cases  of  Forkner  v. 
Stuart,  6  Graft.  197;  Benjamin  v. 
:\Iadden,  94  Va.  66,  26  S.  E.  392,  and 
King  L'.  Levy,  22  S.  E.  492.  In  King 
t'.  Levy,  there  was  a  transfer  by  a 
bill  of  sale  of  a  stock  of  merchandise, 
and  the  vendor  was  left  in  posses- 
sion. The  court  said :  "  The  mere 
circumstance  of  the  possession  of 
chattels  amounts  to  no  more  than 
that  it  is  prima  facie  evidence  of 
property  in  the  possession,  until  a 
title,  not  fraudulent,  is  sho-«Ti  to  be 
in  some  other  than  the  one  in  pos- 
session.'' 

'"King  V.  Levy,  22  S.  E.  492;  Mo- 
Kinley  v.  Ensell,  2   Graft.  233.     In 


the  latter  case  the  buyer  had  re- 
moved the  goods  to  another  shop 
after  the  sale,  put  up  his  own  sign 
and  opened  new  books  in  his  own 
name. 

"Curd  V.  Miller's  Exrs.,  7  Graft. 
185. 

"  Ballinger's  Annot.  Codes  and  St. 
(1897),  Vol.  1,  §  4578.  "No  bill  of 
sale  for  the  transfer  of  personal 
property  shall  be  valid,  as  against 
existing  creditors  or  innocent  pur- 
chasers, where  the  property  is  left  in 
the  possession  of  the  vendor,  unless 
the  said  bill  of  sale  be  recorded  in 
the  auditor's  office  of  the  county  in 
which  the  property  is  situated, 
■within  ten  days  after  such  sale  shall 
be  made." 

"Hoyt,  J.,  in  delivering  the 
opinion  of  the  court  in  the  case  of 
-\Muting  ]\Ifg.  Co.  V.  Gephart,  6 
Wash.  615,  616,  34  Pac.  161,  said: 
"  If  the  construction  contended  for 
by  it  be  adopted,  a  sale  not  evi- 
denced by  a  memorandum  in  writing 
would  be  good  without  any  condition 
whatever,  while  one  thus  evidenced 
would  only  be  good  upon  condition 
that  the  memorandum  so  evincing 
the  sale  should  be  recorded  as  re- 
quired by  the  statute.  The  language 
used,  when  taken  in  connection  with. 
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recorded  after  the  time  fixed  by  the  statute  has  elapsed,  such  re- 
cording will  render  the  sale  valid  as  to  creditors  who  have  not 
levied  in  the  meantime.-'®  And  where  the  goods  have  been  re- 
moved to  another  State  before  the  creation  of  the  claim  of  the 
creditor  attacking  the  sale,  the  Washington  statute  will  not  in- 
validate the  sale.^°  The  change  of  possession  necessary  to  take  a 
ease  outside  of  the  provisions  of  the  statute  must  be  "  open  and 
notorious."  *^ 

§  402.  "West  Virginia. —  The  rule  established  in  Virginia  by  the 
case  of  Davis  v.  Turner,^'^  to  the  effect  that  retention  of  posses- 
sion renders  a  sale  only  prima  facie  fraudulent  as  to  the  seller's 
creditors,  has  been  consistently  followed.^^  To  rebut  the  presump- 
tion of  fraud  it  has  been  said  that  it  must  be  shown  by  clear 
proof  that  a  fair  price  was  paid  by  the  buyer,  and  that  the  seller 
was  not  left  in  possession  to  enable  him  after  the  sale  to  enjoy 
an  interest  in  the  property.^*     It  cannot  be  said  that  there  has 


the  other  provisions  of  the  statute 
relating  to  the  same  fiubject,  is  not 
such  as  to  lead  us  to  believe  that 
the  Legislature  intended  such  a  con- 
dition of  things.  The  construction 
which  we  have  above  suggested  does 
no  violence  to  the  language  of  the 
section,  excepting  that  we  construe 
the  clause,  '  no  bill  of  sale,'  as  though 
it  read  '  no  sale,'  which  we  think  it 
is  necessary  that  we  should  do  in 
order  that  the  evident  intent  of  the 
Legislature  should  have  force." 

"  Sayward  r.  Nunan,  6  \^' ash.  87, 
89,  32  Pac.  1022.  Here  there  was  a 
transfer  evidenced  by  a  bill  of  sale 
which  was  not  recorded  until  the  ex- 
piration of  fourteen  days.  The  at- 
tacking creditor  did  not  levy  until 
six  months  later.  Scott,  J.,  for  the 
court,  said :  "  The  failure  to  record 
the  bill  of  sale  within  ten  days  would 
only  protect  such  parties  as  had  ob- 
tained intervening  rights  after  its 
execution  and  before  the  time  it  was 
filed  for  record.  Crippen  v.  Fletcher, 
56  Mich.  336,  23  N.  W.  56.  The 
respondents'  rights  under  said  execu- 


tion levies  did  not  accrue  until  some 
time  after  the  instrument  was  re- 
corded." 

™  Greenwood  v.  Corbin,  48  Wash. 
357,  93  Pac.  433. 

^  In  the  ease  of  Sayward  v.  Nunan, 
6  Wash.  87,  89,  32  Pac.  1022,  a  boom 
of  logs  in  a  lumber  camp  was  trans- 
ferred by  a  bill  of  sale.  (It  was  in 
dispute  whether  the  transfer  was  a 
sale  or  mortgage.)  In  discussing  the 
question  as  to  what  would  constitute 
a  sufficient  change  of  possession,  al- 
though this  was  not  necessary  for  a 
decision  of  the  case,  the  court  said: 
"  There  was  no  change  of  possession 
in  fact,  especially  such  an  open  and 
notorious  change  of  possession  as  is 
required  in  such  a  case.  Steele  v. 
Benham,  84  N.  Y.  634;  Siedenbach 
V.  Eiley,  111  N.  Y.  560,  19  N.  E. 
275." 

"4  Gratt.  422. 

"Bindley  v.  Martin,  28  W.  Va. 
773;  Bartles  &  Dillon  v.  Dodd,  56 
W.  Va.  383,  49  S.  E.  414. 

=*  Bindley  v.  Martin,  28  W.  Va. 
773,  795. 
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been  no  change  of  possession  merely  because  the  grantor  remains 
in  physical  control  of  the  property  as  employee  of  the  grantee.^'' 
If  possession  be  taken  before  creditors  assert  their  right  to  levy, 
it  validates  the  transaction.^^  If  a  bill  of  sale  was  given,  the  fact 
that  it  was  recorded  will  apparently  have  no  effect  to  prevent  the 
presumption  of  fraud  from  arising.^^ 

§  403.  Wisconsin.  —  By  statute^^  the  rule  was  adopted  at  an 
early  date  that  retention  of  possession  renders  a  sale  presumptively 
fraudulent  against  the  seller's  creditors,  the  presumption  being 
rebuttable  by  proof  that  the  transaction  was  entered  into  in  good 
faith.^*     The  rule  has  been  held  not  to  apply  to  a  transfer  of 


^Harden  v.  Wagner,  22  W.  Va. 
356.  The  transfer  in  this  case  was 
in  the  form  of  an  assignment  for 
creditors. 

"  PoHng  V.  Flanagan,  41  W.  Va. 
191,  23  S.  E.  685.  Here  the  transfer 
was  a  mortgage  of  lumber. 

"This  was  recognized  in  dicta  in 
the  case  of  Poling  v.  Flanagan,  41 
W.  Va.  191,  23  S.  E.  685,  and  Curtin 
V.  Isaacsen,  36  W.  Va.  391,  15  S.  E. 
171. 

""St.,  Vol.  1,  §§  2310,  2311,  2312. 
"Every  sale  made  by  a  vendor,  of 
gqods  and  chattels  in  his  possession 
or  under  his  control,  and  every  as- 
signment of  goods  and  chattels,  un- 
less the  same  be  accompanied  by  an 
immediate  delivery  and  be  followed 
by  an  actual  and  continued  change 
of  possession  of  the  things  sold  or 
assigned,  shall  be  presumed  to  be 
fraudulent  and  void  as  against  the 
creditors  of  the  vendor  or  the  cred- 
itors of  the  person  making  such  as- 
signment or  subsequent  purchasers  in 
good  faith;  and  shall  be  conclusive 
evidence  of  fraud  unless  it  shall  be 
made  to  appear  on  the  part  of  the 
persons  claiming  under  such  sale  or 
assignment  that  the  same  was  made 
in  good  faith  and  without  any  intent 
to  defraud  such  creditors  or  pur- 
chasers."    "  The  term  '  Creditors,'  as 


used  in  the  last  section,  shall  be 
construed  to  include  all  persons  who 
shall  be  creditors  of  the  vendor  or 
assignor  at  any  time  whilst  such 
goods  and  chattels  shall  remain  in 
his  possession  or  under  his  control." 
"  Nothing  contained  in  the  two  last 
sections  shall  be  construed  to  apply 
to  contracts  of  bottomry  or  re- 
spondentia, nor  to  assignments  or 
hypothecations  of  vessels  or  goods  at 
sea  or  in  foreign  ports,  or  within 
this  state;  provided  the  assignee  or 
mortgagee  shall  take  possession  of 
such  ship,  vessels  or  goods  as  soon 
as  may  be  after  the  arrival  thereof 
within  this  state." 

*  This  general  rule  is  applied  in 
the  following  cases :  Sterling  v.  Rip- 
ley, 3  Finn.  155 ;  Whitney  v.  Brun- 
ette, 3  Wis.  621;  Mayer  v.  Webster, 
18  Wis.  393;  Bullis  v.  Borden, 
21  Wis.  136;  Williams  v.  Porter, 
41  Wis.  422 ;  Norwegian  Plow  Co. 
V.  Hanthorn,  71  Wis.  529,  37 
N.  W.  825;  Cook  v.  Van  Home, 
76  AVis.  520,  44  N.  W.  767 ;  Barr  v. 
Church,  82  Wis.  382,  52  N.  W.  591. 
In  Smith  v.  Welch,  10  Wis.  91,  the 
court  held  that  the  retention  of  pos- 
session where  the  goods  in  question 
were  so  mingled  with  the  seller's 
goods  in  his  shop  as  to  be  indis- 
tinguishable   from   his,    should   have 
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choaes  in  action.^"  The  change  of  possession  necessary  to  prevent 
the  presumption  of  fraud  from  arising  must  be  actual,  and  this 
requirement  is  not  met  where  the  seller  retains  possession  as  the 
buyer's  agent;'^  nor  where  the  seller  or  buyer  have  possession 
jointly.""  The  delivery  and  change  of  possession  must  be  such 
"  that  those  familiar  with  the  situation  would  naturally  draw  the 
inference  of  a  change  of  ownership."  ^^     It  is  not  necessary  that 


been  considered  as  tending  to  show 
franil  in  fact,  though  it  did  not 
necessarily  render  the  sale  fraudu- 
lent. 

=»  Livingston  V.  Littell,  15  Wis.  218. 
This  was  a  case  of  a  negotiable  prom- 
issory note. 

^'  Paine,  J.,  delivering  the  opinion 
of  the  court  in  the  case  of  Grant  i\ 
Lewis,  U  Wis.  4S7,  490,  80  Am.  Dee. 
VS5,  said:  "All  the  witne-sses  who 
testified  on  the  subject  stated  that 
Ammon  was  left  in  the  actual  pos- 
session of  tlie  property  sold.  It  is 
true  the  plaintiff  ofTered  evidence 
tending  to  show  that  he  continued 
in  such  possession  as  the  plaintiff's 
agent.  But  even  if  that  were  really 
so,  and  tlie  sale  made  in  good  faith, 
ytt  that  is  not  such  an  '  actual ' 
chanjje  of  possession  as  the  statute 
contemplates,  in  order  to  rebut  the 
presumption  of  fraud.  It  means 
such  a  change  that  the  vendor  ceases 
to  possess  the  goods  in  any  capacity 
whatever.  There  may  undoubtedly 
be  an  honest  sale,  and  the  vendor 
left  in  possession  in  good  faith  as  the 
vendee's  agent.  But  it  looks  so  much 
the  other  way  on  the  face  of  it, 
without  explanation,  that  the  stat- 
ute makes  the  mere  fact  of  the  con- 
tinued possession  of  the  vendor  pre- 
sumptive evidence  of  fraud,  and  con- 
clusive unless  the  purchaser  shows 
by  satisfactory  evidence  that  there 
was  really  no  intent  to  defraud, 
that  burden  being  thrown  upon  him." 
The     later     case    of    Manufacturers' 


Bank  of  ^Milwaukee  v.  Rugee,  59  Wis. 
221,  18  X.  W.  251,  is  to  the  same 
effect.  In  ;Menzies  v.  Dodd,  19  Wis. 
343,  349,  the  owner  of  stacks  of 
wheat  mortgaged  them  successively 
to  different  persons.  The  first  mort- 
gagee received  no  actual  delivery,  the 
mortgagor  merely  saying  that  he 
gave  him  possession.  Dixon,  C.  J., 
said:  "  It  must  be  the  same  clear, 
unequivocal,  and  exclusive  change  of 
possession  as  is  required  by  the  fifth 
section  of  the  Statute  of  Frauds, 
and  under  that  section  I  know  of  no 
decisions  making  an  exception  in 
favor  of  ponderous  or  bulky  articles. 
Here  there  was  no  actual  change  of 
possession.  The  stacks  of  wheat  re- 
mained upon  the  premises  of  Mrs. 
Bishop  and  in  her  possession  and 
control,  after  tlie  alleged  conversa- 
tion, the  same  as  before.  Xothing 
passed  between  her,  or  her  agent,  and 
the  plaintiff,  but  mere  words.  The 
plaintiff  had  exercised  no  dominion 
over  the  property,  or  right  of  pos- 
session, nor  had  ]Mrs.  Bishop  assented 
to  any,  previous  to  the  execution  of 
the  mortgage  to  the  defendant.  On 
the  other  hand  she  continued  to  as- 
sert her  title  and  right  of  possession. 
Her  mortgage  to  the  defendant  was 
such  an  assertion.  For  these  reasons 
I  am  of  opinion  that  the  mortgage  of 
the  plaintiff  is  void  as  against  the 
defendant." 

"^Osen  i\  Sherman,  27  Wis.  501. 

"  Jlissinskie  v.  Jlcilurdo,  107  Wis. 
578,  583,  83  N.  W.  758. 
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the  change  be  made  instantaneously.  It  was  held  in  a  case  where 
there  was  a  transfer  of  a  stock  of  goods  that  a  delay  from  Saturday 
night  to  Monday  morning  need  not  be  such  a  delay  as  to  prevent 
there  being  an  "  immediate "  change  within  the  meaning  of  the 
statute.  "  Immediate,"  said  the  court,  "  means  within  a  rea- 
sonable time  in  view  of  the  particular  facts."  ^*  The  rule  was 
laid  down  by  the  court  in  one  case  that  the  change  of  possession 
must  be  "  actual,  open,  unequivocal,  exclusive,  and  continuous."  ^' 
Evidence  that  full  consideration  was  paid  for  the  property  is 
suiRcient  to  rebut  the  presumption  of  fraud.^^  The  rule  that  proof 
of  the  hona  fides  of  the  transaction  will  rebut  the  transaction  of 
fraud  is  not  altered  by  the  statute  regulating  sale  of  merchandise 
in  bulk,^^  and  even  though  the  requirements  of  the  statute  are 
not  followed,  it  is  open  to  the  buyer  to  show  there  was  no  fraud 
in  fact."* 

§  404.  Wyoming. —  It  is  not  clear  that  any  rule  as  yet  has  been 
definitely  adopted.  In  one  case  where  sheep  were  mortgaged  an 
attaching  creditor  sought  to  treat  the  transfer  as  invalid  because 
of  the  lack  of  change  of  possession.  The  sheep  in  question  had 
strayed  from  the  herd  and  it  was  practically  impossible  to  take 
possession  for  several  days.  The  court  held  that  the  mortgagee 
prevailed  over  the  creditor.^* 

"  Richardson  v.  End,  43  Wis.  316,  are  so  situated  that  there  can  be  no 

318.     TJie  transfer  in  this   case  was  immediate  delivery,  the  law  requires 

hy  way  of  mortgage.  none;   and  it  is  sufficient  if  the  ven- 

"  Schneider  v.  Kraby,  97  Wis.  519,  dee   without   laclies   takes   possession 

521,  73  N.  W.  61    (a  mortgage  case).  in    a    reasonable    time    after    he    has 

^'Densmore      Commission      Co.     v.  an  opportunity  to  do  so.     Benjamin, 

Shong,  98  Wis.   380,   74  N.  W.   114;  Sales   (Bennett's  ed.),  659;  Eicker  v. 

Griswold   V.    Nichols,    117    Wis.    267,  Cross,  5  N.  H.  570,  22  Am.  Dec.  480. 

94  N.  W.  33,  and  126  Wis.  401,  105  The   rule   is   illustrated   by   the    sale 
N.  W.  815.  of   a,   ship   at   sea   or   its   cargo.     If 

"  Laws  1901,  0.  463.  possession  is  taken  within  a  reason- 

'^  Fisher  v.  Herrman,  118  Wis.  424,  able    time   after    their    arrival    it   is 

95  N.  W.  392.  sufficient.     In  Ricker  v.  Cross,  supra, 
"  Kinney  &  Co.  v.  First  Natl.  Bank,  a  debtor  transferred  to  the  plaintiffs 

10   Wyo.    115,    122,   67   Pac.   471,   98  certain    personal   property,    including 

Am.  St.  Rep.  972.     Corn,  J.,  for  the  a  chaise  and  harness,  for  their  bene- 

<!ourt,    said :      "  The    well-established  fit    as     creditors.      The    chaise    and 

rule  is  that   it  is  enough  if  the  de-  harness    were     in    possession,     at    a 

livery  be  such  as  the  situation  of  the  distance,  of  a  person  who  had  hired 

property  admits.     And  when  chattels  them,   but  the  remainder   was   deliv- 
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ered  in  the  name  of  the  whole.  An 
attachment  was  levied  upon  them 
while  in  the  possession  of  the  hirer 
on  his  way  to  the  place  where  he 
hired  them.  Tt  was  held  that  the 
plaintiffs  were  entitled  to  hold  them 
against  the  officer.  We  think  the 
facts  bring  this  case  quite  clearly 
within  the  rule.  There  was  an  at- 
tempt upon  the  part  of  Murray  to 
deliver,  and  of  the  bank  to  receive, 
possession  nf  all  the  property  on  the 
day  appointed  for  the  transfer.  The 
small  number  which  had  become 
mixed  with  the  Draper  herd  were  re- 


claimed a  few  days  afterward.  Gil- 
dersleeve  testifies  that  he  made  in- 
quiries at  once  in  regard  to  the  miss- 
ing part  of  the  herd,  and  on  March 
25th  sent  out  two  men,  who  searched 
for  them  about  a  week,  and  the 
search  was  then  discontinued,  prin- 
cipally on  account  of  stormy  weather. 
When  they  were  found  and  levied 
upon  by  plaintiff  in  error  the  bank 
notified  plaintiff  in  error  that  they 
were  its  property  and  at  the  sale 
gave  forma]  public  notice  of  the  fact 
and  demanded  possession  of  them." 
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When  Sales  Act  not  in  force. 
43.5.  No  warranty  from  accepting  payment  of  a  debt. 

436.  Fraud,     mistake,   and  duress    do   not   impair  negotiation  —  Pro- 

visions of  Sales  Act. 

437.  Effect  of  fraud,  mistake,  duress,  or  larceny  upon  negotiation. 

438.  Creditors'  rights  against  goods  for  which  a  negotiable  document 

has  been   issued. —  Provisions  of  the   Sales  Act. 

439.  Creditors'  rights  against  goods  for  which  a  negotiable  document 

is  outstanding. 

440.  Nature  of  the  right  of  indorsee  for  security. 

441.  Documents  of  title  in  sets. 

442.  Substitution  of  other  goods  for  those  bailed. 

443.  Forged  and  altered  documents. 

444.  Time  during  which  documents  of  title  are  valid. 

§405.  Forms  of  documents  of  title. —  The  phrase  "  document  of 
title  "  is  borrowed  from  the  English  Sale  of  Goods  Act,  and  in  that 
act  was  borrowed  from  the  English  Factors'  Act  of  1880.  In 
the  Eactors'  Act  the  term  was  defined  as  follows :  "  The  expres- 
sion '  document  of  title '  shall  include  any  bill  of  lading,  dock 
warrant,  warehouse-keeper's  certificate,  and  warrant  or  order  for 
the  delivery  of  goods,  and  any  other  docu.ment  xised  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of  goods, 
or  authorizing  or  purporting  to  authorize  either  by  indorsement 
or  delivery,  the  possessor  of  the  document  to  transfer  or  receive 
goods  thereby  represented."'  And  this  deiinition  has  been  sub- 
stantially copied  in  section  76  of  the  Sales  Act.-'  All  documents 
of  title  have  this  in  common,  that  they  are  receipts  of  a  bailee,  or 
orders  upon  a  bailee.  A  diiferent  name  is  given  in  popular  speech 
to  the  document  when  it  is  issiied  by  a  carrier  and  when  it  is 
issued  by  a  warehouseman,  but  in  substance  the  natiire  of  the 
document  is  the  same  in  both  cases.  In  an  earlier  portion  of  the 
book^  the  effect  of  the  form  of  a  bill  of  lading  as  indicating  a  trans- 
fer of  title  from>biTy?l*\tO)  seller,  on  the^  creation  of  the  bailment, 
has  already  been  considered.  It  remains  to  consider  the  use  of 
docunaents  of  title  as   a  means  of  transferring  goods  .after ~the 

^The  phrase  has  not  been  often  not  wholly  novel.  The  Fri,  154  Fed. 
used    in   American    decisions,   but    is       Eep.  333,  83  C.  C.  A.  205. 

^  Supra,  §  281  ei  seq. 
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documents  have  been  issued..-  The  practice  of  selling  goods  ia 
"transit  by  delrver.y  of  the  bill  oflading  is"aii  old  one.^  In  the 
present  century  receipts  of  warehousemen  have  been  freely  used 
in  the  same  way,  and  in  England  dock  warrants  and  wharfinger's 
receipts  and  delivery  orders  of  various  kinds  have  also  been  used. 
In  this  countrj_doguments  of  title  other  than  bills  of  ladingand 
warehouse  receipts  are  not  common,  still  there  are  instances  of  the 
Se  of~docinuents  in  other  forms  as  rei^resentativos  of  goodsj* 
and  doubtless  if  any  form  of  document  was  used  in  commerce  as  a 
symbol  of  the  goods,  the  law  would  recognize  the  mercantile  custom 


=  Evans  v.  Marlett,  [1697]  1  Ld. 
Rayni.  271,  Holt,  C.  J.,  there  said: 
"  The  consignee  of  a  bill  of  lading  has 
such  a  propei-ty  as  that  he  may  as- 
sign it  over.  And  Shower  said  that 
it  had  been  adjudged  so  in  the  Ex- 
chequer." The  numerous  cases  cited 
in  the  following  notes  suiHciently  il- 
lustrate a  continuation  of  the  prac- 
tice here  alluded  to. 

'  In  Gibson  v.  Stevens,  8  How.  .384, 
12  L.  ed.  1123,  the  documents  in  ques- 
tion were  two  bills  for  goods  sold.  To 
one  the  sellers  had  added  a  receipt 
stating  that  they  held  the  goods  men- 
tioned therein  in  store ;  the  other  was 
a  mere  receipted  bill.  Upon  these 
documents  the  purchasers  indorsed 
orders  for  the  delivery  of  the  goods, 
and  obtained  advances  on  the  faith 
of  the  documents.  Chief  Justice 
Taney  said :  "  Delivery  of  the  evi- 
dence of  title  and.  the  orders  indorsed 
upon  them  was  equivalent,  in  the 
then  situation  of  the  property,  to  the 
delivery  of  the  property  itself.  This 
mode  of  transfer  and  delivery  has 
been  sanctioned  in  analogous  cases  by 
the  courts  of  justice  in  England  and 
this  country."  In  National  Newark 
Banking  Co.  v.  Delaware,  L.  &  W. 
R.  R.  Co.,  70  N.  J.  L.  774,  58 
Atl.  311,  66  L.  R.  A.  595,  103  Am. 
St.  Rep.  825,  cars  of  grain  had  been 
consigned  to  A.  Prior  to  their  ar- 
rival he  had  contracted  to  sell  them 


to  different  purchasers,  and  surren- 
dered the  bills  of  lading  to  the  freight 
agent  at  the  point  of  destination.  On 
surrender  of  the  bills  of  lading,  he 
presented  orders  to  the  agent  direct- 
ing delivery  of  the  cars  to  the  several 
purchasers,  "  or  ourselves  or  order, 
on  presentation  of  this  order."  Vpon 
these  orders  the  local  freight  agent 
stamped  the  words  ''  Car  to  be  de- 
livered on  this  order  same  as  B.  of  L., 
B.  of  L.  taken  iip  at  Newport."  A. 
indorsed  such  delivery  orders  to  the 
plaintiif  to  secure  advances.  Subse- 
quently in  conformity  with  written 
instructions,  and  without  demanding 
the  surrender  of  the  delivery  orders 
from  A.,  the  railroad  agent  delivered 
the  cars  to  the  purchasers.  The  court 
held  that  the  plaintiff  acquired  a, 
good  title  and  that  the  defendant 
was  liable  for  delivering  the  plain- 
tiff's goods  to  others.  The  court 
said:  "The  contract  between  Archer 
and  the  purchaser  was  an  e.xecutory 
contract,  and  not  a  present  bargain 
and  sale.  The  subsequent  arrange- 
ment with  the  bank  passed  title  to 
the  grain.  Whether  it  was  an  abso- 
lute title,  or  bj-  way  of  pledge,  or  by 
way  of  mortgage,  is,  we  think,  not 
material  to  the  present  case.  The- 
arrangement  with  the  bank,  by  what- 
ever name  it  may  be  called,  was  con- 
summated by  the  delivery  to  tlie  bank 
of  the  certified  orders." 
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if  the  goods  themselves  were  in  such  a  situation  as  not  to  be  readily 
delivered.^  The  theory  upon  which  property  may  be  transferred 
by  such  documents  has  not  been  altogether  clear.  The  view  which 
probably  has  the  support  of  the  greater  number  of  decisions  is  that 
the  document  represents  the  goods,  and  the  deliver)'  of  the'^^^cu- 
ment  is,  in  effect^  a  delivery  of  the  goods.  What  may  be  called 
the  mercantile  view,  however,  treats  the  documents_^a_aiialQgcaiS_. 
td  a  bill  of  exchange,  or  promissory  note,  of  which  the  bailee  is 
the  drawee  or  maker ;  and  the  rights  of  a  holder  of  the  document 
are,  imder  this  view,  to  be  determined  according  to  the  terms  of 
the  ihstrunient.  In  the  decision  of  most  cases  it  will  make  no 
dffference  which  of  these  views  is  adopted ;  but  as  the  ensuing  dis- 
icussion  will  show,  there  are  cases  where  the  distinction  is  vital. 
^In  the  provisions  of.ifeis'act,  the  mercantile  view  is  consistently 
carried  out.  As  will  appear,  this  view  has  the  support  of  custom, 
of  some  decisions,  and  of  a  considerable  amount  of  statutory  regu- 
lation in  a  number  of  States.  It  is  essential  in  order  to  constitute 
a  paper  a  document  of  title  that  by  general  custom  such  papers 
should  have  been  regarded  as  the  equivalent  of  the  goods.  And 
even  this  should  not  be  enough  to  make  a"  paper  a  negotiable  docu- 
ment of  title.  For  this  purpose  the  possession  of  the  paper  should, 
in  fact,  involve  control  over  the  goods,  as  possession  of  an  order 
bill  of  lading,  or  order  warehouse  receipt  does,  because  the  carrier 
or  warehouseman  will  not  deliver  the  goods  without  the  surrender 
of  the  document.  There  are  a  number  of  cases  involving  the 
effect  of  informal  papers  of  various  kinds.^*    A  document  of  title, 


""The  rule  is  not  confined  to  the  to  the  property  represented)  ;  Peoria, 

usages   of   any   particular   commerce,  etc.,    Ry.    Co.     r.    Bucliley,    114    111. 

but  applies  to  every  case  where  the  337,   2   N.   E.    170    (a  warehouseman 

tliing  sold  is,   from  its  character  or  was    held    liable     for    delivering    to 

situation   at   the   time,    incapable   of  the    holder    of    a    sampler's    ticket)  ; 

actual  delivery."     Gibson   r.  Stevens,  Cathcart   r.   Snow,   64  Iowa,  5S4,  21 

8  I-Iow.  384,  400,  12  L.  ed.  1123.  X.    W.    94    (scale    tickets    were   held 

°°  Sinsheimer    v.   Whitely,   HI    Cal.  not  equivalent  to  warehouse  receipts, 

37S,  43   Pac.   1109,   52  Am.   St.   Rep.  and   the   ptirchase   of   them   gave   no 

192      (transfer      of     weighing     tags  title  to  the  plaintiff ) .     See  also  Geil- 

which     merely     stated     the     weight  fuss    c.    Corrigan,    95    Wis.    651,    70 

of    a    certain    number    of    sacks    of  N.  ^Y.  306,  37  L.  R.  A.  166,  60  Am. 

beans    was    held    not    to    pass    title  St.  Rep.  143. 
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though  it  should  not  be  written  with  lead  pencil  or  other  fugitive 
substance,  is  none  the  less  valid  if  so  written.® 

§  406.  What  is  a  negotiable  document  of  title  — Provisions  of  the 
Sales  Act. — 

Sec.  27.  DEFINITION  OF  NEGOTIABLE  DOCU- 
MENT OF  TITLE.— A  document  of  title  in  which  it  is  stated 
that  the  goods  referred  to  therein  will  be  delivered  to  the  bearer, 
or  to  the  order  of  any  person  named  in  such  document  is  a  negotiable 
document  of  title. 

This  section  and  the  ensuing  thirteen  sections  are  based  neither 
on  the  English  Sale  of  Goods  Act  nor,  so  far  as  their  language  and 
details  are  concerned,  on  any  legislation  in  this  country.  The  ob- 
ject of  these  sections,  however,  is  identical  with  that  to  be  found  in 
various  statutes  in  regard  to  bills  of  lading  and  warehouse  receipts 
which  have  been  passed  in  the  United  States.  At  common  law  a 
contract  right  was  not  assignable,  and  in  spite  of  statutes  permit- 
ting the  assignee  of  a  chose  in  action  to  sue  in  his  own  name,  it  is 
still  essentially  true  that  choses  in  action  are  not  assignable;  that 
is,  the  assignee  must  enforce  his  claim  as  the  representative  of  the 
assignor,  even  though  not  in  his  name ;  and  the  limits  of  the  as- 
.signee's  rights  are  fixed  by  those  of  the  assignor.  In  the  law  of 
property,  as  distinguished  from  contracts,  on  the  other  hand,  the 
owner  can  sometimes  transfer  a  larger  right  than  he  himself  had. 
If  the  seller  of  goods  has  a  legal  title,  he  can  transfer  that  legal 
title  to  a  hona  fide  purchaser  free  from  any  equities  which  might 
exist  against  his  own  title.'^  It  is  the  peculiarity  of^negotiable 
paper  that,  though  contractua.1  in  its"n"ature,  it  is_£Overned  by  the 
ruIe~controlling  transfers  of  proper^-TnoLjilk  ^^^^'^  governing  the 
assignmenTof  choses  in  action.  ISTegotiability  really  means  this 
quality  of  assignability  free  from  equities.  The  further  peculiar- 
ity  of  bills  of  exchange  and  promissory  notes  —  that  a  thief  or 
finder,  or  other  person  'who  has  nothing  but  possession,  may,  under 
some  circumstances,  transfer  a  good  title,  is  not  a  necessary  attribute 
of  negotiable  paper  as  such.  It  would  be  improper  for  the  law  to 
make  every  obligation  negotiable  without  the  assent  of  the  obligor,  ^ 

»Main  V.  Jarrett,  83  Ark.  42G,  104  'See  ifl5&sK,4  348. 

S.  W.  163,  119  Am.  St.  Eep.  144. 
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for  it  would  be  enlarging  the  terms  of  his  obligation.  The  attri- 
bute of  negotiability  is,  therefore,  confined  to  obligations  in  which, 
the  obligor  expressly  agrees  to  be  bound  not  simply  to  the  promisee 
but  to  an  assignee  of  the  promisee  or  to  the  bearer  of  the  document. 
Where  the  document  is  in  this  form,  the  law,  in  regarding  the 
obligation  as  negotiable,  is  merely  carrying  out  the  terms  of  the 
agreement  made  by  the  parties,  for  the  obligor  has  expressly  prom- 
ised to  pay  not  only  to  the  promisee,  but  to  any  one  the  promisee 
may  name.  Such  a  nominee,  therofore,  sues  not  only  as  assignee 
of  the  original  promisee,  but  also  by  virtue  of  a  direct  promise 
made  by  the  maker  of  the  instrument  to  himself  under  the  descrip- 
tion of  any  person  named  by  the  promisee.  Similarly,  where  the 
instrument  is  payable  to  bearer,  it  is  enough  that  the  holder  is  the 
bearer.  Our  law  might  well  have  adopted  the  broad  rule  that 
wherever  any  pronnse  vras  made  to  "order'"  or  "bearer,"  an  in- 
dorsee or  bearer  was  within  the  terms  of  the  promise  and,  therefore, 
acquired  a  direct,  original  right  against  the  promisor;  but  such 
was  not  the  doctrine  of  the  common  law.  The  general  rule  that 
choses  in  action  are  not  assignable  did  not  yield  to  the  intention  of 
the  parties  as  indicated  by  the  form  of  the  promise.  Only  -where 
the  promise  was  in  the  form  of  a  bill  of  exchange  or  promissory 
note,  and  to  some  extent  in  the  case  of  covenants  running  with  the 
land,  were  exceptions  allowed.  Accordingly,  a  bill  of  lading,, 
however  made  out,  is,  under  the  common-law  rule,  a  contract  solely 
with  the  consignor;  arid--eveu  tjiougb  the  title  to  the  goods  was 
allowed  to  pass  by  the  transfer  of  the  bill  of  lading,  the  contract 
of  the  carrier  was  subject  to  the  rule  that  choses  ju. action^are^not 
assignable.^  The  use  of  a  bill  of  lading  as  a  synifaol  of  property^ 
however,  is  another  niatter.  The  general  theory  of  the  common 
law"  seems  to  be  that  the  symbol  may  be  dealt  with  in  the  same 
manner  and  with  the  same  effect  as  the_  goods  of  wliich-,iLis.^e 
symbol.  What  may  be  called  the  mercantile  theory,  as  distin- 
guished  from  the  comnion-Iaw  view,  is  based  on  an  analogy  betwg^gn- 
bills  of  lading  and  similar  documents,  and  bills  of  exchange.  By 
the  mercantile  theory  both  the  contract  and  the  ownership  of  the 
goods  are  transferable  in  the  same  way  thajt^ji  bill  ofexchange  is 
transferable;  and,  furthermore,  the  form  of  the  bill  of  lading  or 

'  See  infra,  §  426. 
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receipt  indicates,  by  the  naming  of  the  consignee  or  person  to 
whom  the  goods  are  to  be  delivered,  the  ownership  of  the  goods. 
The  difficulties  in  the  law  of  documents  of  title  are  generally  due 
to_a_conEict  between  mercantile  custom  and  the~common  law,  and 
the  satisfactory  development  of  the  law  is  impossible  ^T^o:ijt"!a? 
reoognitic)iibyTEeTi:^ForiHe^'v^^  mercantile  custom.     The 

dealings  of  the  mercantile  commujiity  are  based  on  their  custom, 
and  if  it  be  urged  that  the  community  should  take  legal  advice 
and  learn  in  what  particulars  the  common  law  holds  their  custom 
ineffectual,  the  answer  is  that  the  rules  of  the  common  law  are 
iiot_£!ich_ag^  make  it  safe  to  give  full  faith  and  credit  to  biJls 
of  lading  and  similar  documents ;  and  unless  such  faith  and  credit 
can  be  given  them,  and  banks  and  merchants  take  them  safely, 
common  prudence  will  ^eq^^i^e  restriction  of  the  dealings  with  such 
documents,  a  result  greatly  to  be  deprecated  from  a  commercial 
and  economic  standpoint.®  In  some  respects  the  rule  of  the  com- 
mon law  has  so  gi'eatsu£j)ort_from  decisions  that  a  complete  victory 
i_s  impossiblTwithout  legislation.  Such  legislation  has  been  at- 
tempted by  some  States  prior  to  the  Sales  Act,  but  not  with  suffi- 
cient detail  to  produce  a  wholly  satisfactory  result. •'^''  Warehouse 
receipts  are  more  modern  than  bills  of  lading  as  commercial  docu- 
ments, and  did  not  receive  the  same  recognition  as  representatives 
of  the  goods  that  bills  of  lading  early   acquired.^'-     In  England, 

°  "  In    all    mercantile    transactions  from  them  in  this  respect,  that  when 

one  great  point  to  be  kept  uniformly  goods   are   at   sea  the   purchaser  who 

in   view   is   to   make  the   circulation  takes    the    bill    of    lading    has    done 

and  negotiation  of  property  as  quick,  all  that  is  jiossible  in  order  to  take 

as  easy,  and  as  certain  as  possible,"  possession  of  the  goodSj  as  there  is  a 

Quoted  in  Millhiser  Mfg.  Co.  v.  Gal-  physical  obstacle  to  his  seeking  out 

lego  Mills  Co.,  101  Va.  579,  602,  44  the  master  oi  the  ship,  and  requiring 

S.  E.  7G0,  from  the  opinion  of  Buller,  him    to    attorn    to    his    rights;    but 

J.,  in  Lickbarrow  v.  Mason,  2  T.  K.  when  the  goods  are  on  land  there  is  no 

63.  reason  why  the  person  who  receives 

"  See  the  following  section.  a    delivery    order    or    dock    warrant 

"In  Blackburn,  Sale  (2d  ed.),  415,  should  not  at  once  lodge  it  with  the 

418,   it  is  said:      "Those  documents  bailee,  and  so  take  actual  or  construc- 

are    generally    written   contracts     by  tive  possession  of  the  goods.     There 

which  the  holder  of  the  indorsed  docn-  is,  therefore,  a  very  sufficient  reason 

ment  is  rendered  the  person  to  whom  why  the  custom  of  merchants  should 

the  holder  of  the  goods  is  to  deliver  make  the  transfer  of  the  bill  of  lad- 

them,  and  in  so  far  they  greatly  re-  ing  equivalent  to  an  actual  delivery 

semble  bills  of  lading;  but  they  differ  of  possession,  and  yet  not  give  such 
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however,  by  the  Factors'  Act  of  1889,  warehouse  receipts  and  de- 
livery orders  have,  as  documents  of  title,  been  put  upon  the  same 
footing  as  bills  of  lading.  In  this  country  the  general  use  of  ware- 
house receipts  in  commercial  communities  would,  perhaps,  without 
the  aid  of  statute,  lead  to  similar  recognition,^"  but  there  has 
been  considerable  legislation  passed  with  a  view  to  making  this 
clear,  a  reference  to  which  will  now  be  made. 

§  -iOT.  Legislation  in  the  United  States  in  regard  to  the  negotia- 
bility of  documents  of  title. —  The  only  qualities  of  bills  of  lading, 
warehouse  receipts,  and  similar  documents  which  can  be  con- 
sidered in  this  connection,  are  those  which  affect  the  rights  of  a 
transferee.  „_|Jpog__this_  point  the  niost_  completed  .legislation  is 
contained  in  the  Warehouse  Receipts  Act,  prepared,  f or_the  Com- 
missioners  of  Uniform  State  Legislation  an^  already  passed  in  a 
number  of.  States.*^  This  law  contains  provisions  identical  with 
those  of  the  Sales  Act  in  regard  to  the  l;ransfer  of  documents  of 
title,  except  that  in  the  Warehouse  Receipts  Act  the  provisions  are 
confined  to  documents  of  title  of  a  single  class  ■ —  warehouse 
receipts.  *  Other  legislation,  however,  exists—  more  commonly 
in  regard'  to  warehouse  receipts  than  in  regard  to  bills  of  lading. 
In  some  States  they  are  expressly  declared  to  be  negotiable.'^    The 

an  eflfect  to  the  transfer  of  documents  ders   p.   MacLean,    11    Q.    B.   D.   32", 

of  title  to  goods   on  shore.     Besides  341. 

this    substantial     difference    between  "  See  Millhiser  ilfg.  Co.  r.  Gallego 

them  there  is  the  more  technical  one  !Mills  Co.,  101  Va.  .579,  44  S.  E.  760. 

that  bills  of  lading  are  ancient  mer-  "  This   act  was   first   recommended 

cantile     documents,     which    may    be  for  passage  by  the  commissioners  in 

subject  to  the   law  merchant,  whilst  the  autumn  of  1906.     In  the  first  six 

the  other   class  of  documents  are  of  months    of    1907,    it    was    passed    in 

modern  invention,  and  no  custom  of  Iowa,  Illinois,  New  Jersey,  New  York, 

merchants  relating  to  them  has  ever  Massachusetts,  Connecticut.     In  1908 

been    established."      After    reviewing  it  was  passed  in  Rhode  Island,  Vir- 

the     authorities     then     existing,    the  ginia,  Ohio,  and  Louisiana, 

learned  author  concluded  by  saying:  "  Sections    27    to    40   of   the    Sales 

"  It  is,  therefore,  submitted  that  the  Act,    with   the    exception    of    section 

indorsement   of    a   delivery   order    or  30,   are   contained  in  the   Warehouse 

dock  warrant  has  not,  independently  Receipts  Act  with  the  single  altera- 

of  the   Factors'   Acts,   any  effect  be-  tion    that    instead    of    documents    of 

yond  that  of  n  token  of  an  authority  title     warehouse     receipts     only    are 

to  receive  possession."     See  also  Me-  dealt  with. 

Ewan  V.  Smith,  2  H.  L.  G.  309;  Grif-  "Alabama,   Code    (1896),    §   4222; 

fiths  V.  Perry,   1   E.  &  E.  680;    San-  Arkansas,  S.  &  H.  Dig.  (1894),  §509; 
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statutes  of  other  States  add  that  such  documents  shall  be  negotiable 
in  the  same  manner  as  bills  of  exchange,  and  in  some  cases  to  the 
same  extent.^"  In  other  States  it  is  simply  provided  that  the 
transferee  acquires  the  ownership  in  the  property  represented  by 
the  receipt.''''  Probably  for  the  reason  that  bills  of  lading  received 
a  fuller  recognition  at  common  law,  there  has  been  less  legislation 
in  regard  to  them ;  there  has,  however,  been  some.^**  It  is  the  evi- 
dent intent  of  all  this  legislation  to  make  the  transfer  of  rights  by 
warehouse  receipts  and  bills  of  lading  as  complete  as  possible,  but 
many  courts  have  manifested  a  great  reluctance  to  give  the  statutes 
the  meaning  which  it  seems  hard  to  doubt  the  Legislatures  which 
passed  them  intended.  The  Supreme  Court  of  the  United  States,^" 
in  dealing  with  the  statutes  of  Missouri  and  Pennsylvania,  held 
that  a  statute  making  bills  of  lading  negotiable  in  the  same  man- 
ner as' bills  of  exchange  and  promissory  notes  are  negotiable  could 
not  properly  be  construed  as  putting  bills  of  lading  in  all  respects 


California,  Civil  Code  (1901),  §  1858b; 
Delaware,  Laws  of  Delaware,  Vol.  19, 
c.  177,  §  1 ;  Indiana,  Homer's  Annot. 
St.  (1901),  §§  6538,  6543;  Minne- 
sota, Gen.  St.  (1878),  c.  124,  §  17; 
Ivebraaka,  Comp.  St.  (1901),  §§  5356, 
5395;  Oregon,  Hill's  Annot.  Laws 
(1892),  §  4205:  Pennsylvania,  Acts 
■of  1866,  Sept.  24;  Wisconsin,  Rev. 
St.  (1898),  §§  1676,  1678,  4425. 

"Kansas,  (Sen.  St.  (1901),  §  1141; 
"Kentucky,  St.  of  1899,  §  4770;  Louis- 
iana, Laws  of  1822,  No.  102,  p.  155 
«t  seq. :  Maryland,  Pub.  Gen.  Laws, 
Art.  14,  §  1 ;  Missouri,  Rev.  St. 
<1899),  §  744k;  Tennessee,  Code  of 
1884,  §  2796;  Texas,  Supplement  to 
•Sayle's  Civ.  St.  (1902),  Tit.  108a, 
?  7;  Washington,  Ballinger's  Codes 
(1897),  §  3598. 

"  Colorado,  Laws  of  1891,  p.  279, 
I  2;  Connecticut,  Gen.  St.  (1902), 
%  4924;  Maine,  Rev.  St.  (1883),  c.  31, 
§  4;  Massachusetts,  Rev.  Laws 
(1902),  c.  69,  §  5;  Oklahoma,  Laws 
•of  1899,  c.  27,  §  19;  South  Carolina, 
Code  of  1902,  §  1720;  Virginia,  Code, 
S  1791,  as  amended  by  Acts  of  1891-2, 


p.  362.  Of  these  States  Connecticut, 
Massacliusetts,  and  Virginia  have  now 
enacted  the  Warehouse  Receipt  Law. 

"  In  Arkansas,  S.  &  H.  Dig.  ( 1894) , 
§  512,  adopts  in  regard  to  bills  of 
lading  the  same  statutory  provision 
that  exists  in  regard  to  warehouse 
receipts  that  tliej'  sliall  be  negotiable. 
So  in  Louisiana,  .icts  of  1868,  p.  194, 
No.  150;  Maryland,  Pub.  Gen.  Laws, 
Art.  14,  §  1 ;  Minnesota,  Gen.  St. 
(1878),  i;.  124,  §  17;  Missouri,  Rev. 
St.  (1889),  §  744k;  Pennsylvania, 
Act  of  1866,  Sept.  24;  Washington, 
Ballinger's  Code  (1897),  §  3598.  In 
Wisconsin  it  is  simply  provided  that 
the  transferee  of  such  a  document  un- 
less the  words  "  not  negotiable  "  are 
written  thereon,  shall  become  the 
owner  of  the  goods.  Rev.  St.  (1898), 
§§  4194,  4425,  as  amended  by  Laws 
of  1899,  c.  146.  In  regard  to  the  con- 
stitutionality of  such  legislation,  see 
Arkansas  Southern  Ry.  Co.  v.  Ger- 
man Nat.  Bank,  77  Ark.  482,  92 
S.  W.  522. 

"Shaw  V.  Railroad  Co.,  101  U.  S. 
557,  25  L.  ed.  892. 
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on  the  footing  of  instruments  which  are  the  representatives  ol: 
money.  So  in  Alabama,  Arkansas,  Minnesota,  Missouri,  Washing- 
ton, and  AVisconsin  the  courts  have  tal^cen  a  similar  view.^"  Li 
Louisiana  and  Maryland,  however,  the  courts  have  given  efFect  to 
Vt'hat  must  be  deemed  the  intent  of  their  Legislatures,  and  held  bills 
of  lading  as  completely  negotiable  as  hills  of  exchange."-'  As  the 
nature  and  effect  of  a  contract  is  governed  by  the  law  of  the  place 
where  it  is  made,  the  scope  of  the  statutes  under  consideration 
must,   it  seems,   be  confined  to   documents   issvied  within  these 


"  Barnum  Grain  Co.  v.  Great  North- 
ern Ey.  Co.,  102  Minn.  147,  112 
N.  W.  1030,  1049.  In  National 
Bank  of  Commerce  r.  Chicago,  B. 
&  N.  Ry.  Co.,  44  Minn.  224-236, 
46  N.  ^Y.  342,  9  L.  R.  A.  263,  20 
Am.  St.  Rep.  566,  it  was  held  that 
this  statute  did  not  malce  bills  of 
lading  negotiable  in  the  sense  of  the 
law  merchant.  "  The  statute,"  said 
the  court,  "  was  not  intended  to 
totally  change  the  character  of  bills 
of  lading,  and  put  them  on  the  foot- 
ing of  bills  of  exchange,  a.nd  charge 
the  negotiation  of  tlicm  with  the  eon- 
sequences  wliich  attend  or  follow  the 
negotation  of  bills  or  notes.  On  the 
contrary,  Tve  think  the  sole  object  of 
the  statute  was  to  prescribe  the  mode 
of  transferring  or  assigning  bills  of 
lading,  and  to  provide  that  such 
transfer  and  delivery  of  these  sym- 
bols of  property  should,  for  certain 
purposes,  be  equivalent  to  an  actual 
transfer  and  delivery  of  the  prop- 
erty itself.  Shnw  v.  Railroad  Co., 
101  U.  S.  557,  25  L.  ed.  8f12;  Bank 
r.  Hurt,  99  Ala.  130,  12  Sn.  568,  19 
L.  R.  A.  701;  .Tamper  Trust  Co.  r. 
Kansas  City,  etc.,  E.  E.,  99  Ala.  416, 
14  Po.  546,  42  Am.  St.  Rep.  75; 
Turner  r.  Israel,  64  Ark.  244,  41 
P  W.  806.  Pee  also  St.  Louis,  etc., 
Ry.   Co.   i:  Citizens'  Bank,  Ark. 

,  112  S,  W.  154;  First  Bank  r. 
Mt.  Pleasant  Milling  Co.,  103  Iowa, 
518,    522,    72    N.    W.    689;    Dean   v. 


Driggs,  137  X.  Y.  274,  33  N.  E.  326, 
19  L.  R.  A.  302,  33  Am.  St.  Rep. 
721;  Yarwood  r.  Happy,  18  AVasli. 
246,  51  Pac.  401;  Hale  i:  Milwaukee 
Dock  Co.,  29  Wis.  4S2,  9  Am.  Eeji. 
603  (compare  Price  r.  Wisconsin  In*. 
Co.,  43  Wis.  267). 

'^  Hardie  v.  Vieksburg,  etc.,  Ry.  Co.. 
118  La.  254;  Tiedcman  c.  Knox,  53 
Jld.  612.  In  Louisiana  the  view  of 
the  court  has  been  subject  to  some 
change.  See  Delgado  i\  Wilbur,  25 
La.  Ann.  82 ;  Hunt  v.  ilississippi 
Central  R.,  29  La.  Ann.  446;  Lal- 
lande  r.  His  Creditors,  42  La.  Ann. 
705,  7  So.  895.  But  in  the  case  of 
Hardie  r.  Vieksburg,  etc.,  Ey.  Co.. 
supra,  the  court  fully  accepted  thfl 
doctrine  of  negotiability  and  quote'i 
with  approval  the  words  of  Justice 
Spencer  in  his  dissenting  opinion  in 
Hunt  V.  Mississippi  Central  E., 
supra:  "The  law  of  1868  was  en- 
acted in  the  interest  of  commerce ; 
it  created  one  of  the  most  important 
branches  of  our  credit;  it  securer 
the  most  legitimate  transaction;  it 
sanctioned,  legalized,  and  protected 
a  fair,  but  imperfect  custom,  which 
perished  before  its  adoption :  and  it 
is  by  far  more  wise  and  more 
equitable  than  the  vacillating  and 
doubtful  jurisprudence  of  other 
States."  See  also  Garoutte  r.  Wil- 
liamson, 108  Cal.  135,  140,  41  Pa.':. 
."55,  413;  Bank  r.  Capital  Elevator 
Co.,  9  Kan.  App.  144,  58  Pac.  483. 
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States,  and  cannot  extend  to  documents  merely  negotiated  or  trans- 
ferred within  them.^^ 

§408.  Negotiation  of  documents  of  title  by  delivery — Provisions 
of  the  Sales  Act. — 

Sec.  28.  NEGOTIATION  OF  NEGOTIABLE  DOCU- 
MENTS, BY  DELIVERY.— A  negotiable  document  of  title 
may  be  negotiated  by  delivery. 

(a.)  Where  by  the  terms  of  the  document  the  carrier,  warehouse- 
man, or  other  bailee  issuing  the  same  undertakes  to  deliver  the  goods 
to  the  bearer,  or 

(b.)  Where  by  the  terms  of  the  document  the  carrier,  warehouse- 
man, or  other  bailee  issuing  the  same  undertakes  to  deliver  the  goods 
to  the  order  of  a  specified  person,  and  such  person  or  a  subsequent 
indorsee  of  the  document  has  indorsed  it  in  blank  or  to  bearer. 

Where  by  the  terms  of  a  negotiable,  document  of  title  the  goods 
are  deliverable  to  bearer  or  where  a  negotiable  document  of  title  has 
been  indorsed  in  blank  or  to  bearer,  any  holder  may  indorse  the  same 
to  himself  or  to  any  other  speciiied  person,  and  in  such  case  the  docu- 
ment shall  thereafter  be  negotiated  only  by  the  indorsement  of  such 
indorsee. 

This  provision  is  intended  to  carry  out  the  same  policy  as  that 
shown  by  the  legislation  referred  to  in  the  previous  section  and 
follows  the  analogy  of  the  law  governing  bills  of  exchange  and 
promissory  notes.  Documents  of  title  are  not  often  made  to 
bearer,  and  it  is  probably  not  desirable  that  they  should  be.  There 
are,  however,  cases  in  the  books  which  show  that  the  practice  is 
not  unknown.^^    There  are  also  statutory  provisions  in  some  States 

'^  K"ational  Bank  of  Bristol  v.  Balti-  Jones    v.    Brewer,    79    Ala.    545,    the 

more    &    Ohio    R.,    99    Md.    661,    59  bill  of  lading  contained  the  addition 

Atl.  134,  105  Am.  St.  Rep.  321.     See  "deliver  to  bearer."    In  Allen  v.  ^Yil- 

also  Shaw  r.  Railroad  Co.,  101  U.  S.  liama,   12  Pick.  297,  a  bill  of  lading 

557,  25  L.  ed.  892.  ran    to    a    specified    consignee     "  or 

'^  Puckett  V.  Reed,  31  Ark.  131,  re-  bearer."    In  Furman  v.  Union  Pacific 

lates   to   a   receipt  "running  to   the  Ry.  Co.,  106  N.  Y.  579,  the  name  of 

holder  " ;  Smith  v.  Picket,  7  Ga.  104,  the  consignee  was  left  blank,  and  the 

SO  Am.  Dec.  383,  relates  to  a  ware-  court  said  thd  bill  of  lading  must  be 

house   receipt   made   out  to  A.,   "  or  produced  in  order  to  justify  delivery 

bearer."     So  in  Alabama  State  Bank  by  the  carrier.     So  in  Garden  Grove 

V.   Barnes,   82   Ala.   607,   2   So.   349;  Bank  v.  Humeston,  etc.,  R.  R.  Co.,  67 

Erie  &  Pacific  Despatch  v.  St.  Louis  Iowa,  526,  25  N.  W,  761. 
Compress   Co.,   6  Mo.  App.   172.     In 
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that  bills  of  lading  running  to  bearer  may  be  transferred  by  de- 
livery."* But  the  common  statutory  provision  that  a  bill  of  lading- 
or  a  warehouse  receipt  shall  be  negotiable  by  indorsement  has 
been  held  to  require  indorsement  even  of  documents  running  to 
bearer.^''  Under  the  Sales  Act  it  is  clear  that  delivery  alone  of  a 
document  of  title  made  out  to  bearer  would  be  sufficient.  A  bill 
of  lading  may  also,  like  a  bill  of  exchange,  be  made  out  to  a 
fictitious  person.  Presumably  the  analogy  of  bills  and  notes  would 
be  followed  and  the  document  would  be  held  to  run  to  bearer, 
although  a  more  accurate  analysis  would  treat  such  a  document 
as  running  to  the  person  intended  by  the  consignor  to  be  designated 
as  consignee  under  the  fictitious  name.  Generally  this  would  be 
the  consignor  himself.^® 

§  409.  Negotiation  of  documents  of  title  by  indorsement. — 

Sec.  29.  NEGOTIATION  OF  NEGOTIABLE  DOCU- 
MENTS BY  INDORSEMENT.— A  negotiable  document  of 
title  may  be  negotiated  by  the  indorsement  of  the  person  to  whose 
order  the  goods  are  by  the  terms  of  the  document  deliverable.  Such 
indorsement  may  be  in  blank,  to  bearer  or  to  a  specified  person.  If 
indorsed  to  a  specified  person  it  may  be  again  negotiated  by  the 
indorsement  of  such  person  in  blank,  to  bearer  or  to  another  specified 
person.     Subsequent  negotiation  may  be  made  in  like  manner. 

The  remarks  in  the  previous  sections  are  again  applicable,  and 
the  analogy  with  bills  of  exchange  and  promissory  notes  is  still 
noticeable. 

§  410.  How  far  intent  to  transfer  title  is  necessary. — The  sections 
of  the  Sales  Act  in  the  two  preceding  sections  provide  for  the 
way  in  which  negotiable  documents  of  title  may  be  negotiated; 

-'California     Civil     Code      (1903),  indorsed   the   fictitious   name   on   the 

§  2128;  Montana  Civil  Code   (1895),  document   and   pledged   it   with     the 

§   2832;   S.  Dak.  Civil   Code    (1903),  plaintiff.     The  plaintiff  was  held  en- 

§  15.53.  titled  to  recover  the  goods  from  the 

^Erie    &    Pacific    Despatch    v.    St.  defendant  to  whom  the  shipper  had 

Louis  Compress  Co.,  6  ifo.  App.  172.  contracted  to  sell  the  goods  and  who 

"  In  Gabarron  r.  Kreeft,  L.  R.   10  had   paid   the    price    for   them.      See 

Ex.  274,  a  bill   of  lading  was  taken  also     Farquharson    v.    King,    [1902] 

by    the    shipper    in    the    name    of    a  A.  C.  325. 
fictitious  person,  and  later  the  shipper 
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that  is,  for  the  way  in  which  a  complete  title  to  them  may  be 
transferred.  But  it  does  not  follow  from  these  provisions  that 
the  mere  fact  of  indorsement  or  delivery  necessarily  operates  as 
a  transfer  of  title.  Aside  from  statute  it  is  evident  that,  at  least 
so  far  as  the  immediate  parties  are  concerned,  title  will  pass  only 
if  the  seller  intends  it  shall,  and  the  buyer  agrees  to  accept  it. 
Even  in  the  ease  of  bills  of  exchange  and  promissory  notes,  the 
same  might  be  said,  for  making  a  note  or  an  indorsement  to  B. 
will  not  of  itself  make  B.  owner  of  the  obligation.  Apart  from 
statute,  the  rule  in  regard  to  documents  of  title  is  clearly  stated. 
"  Property  in  the  goods  passes  by  such  indorsement  and  delivery 
of  the  bill  of  lading,  whenever  it  is  the  intention  of  the  parties 
that  the  property  should  pass,  just  as  under  similar  circumstances 
the  property  would  pass  by  an  actual  delivery  of  the  goods."  ^'^ 
By  intent  must  be  understood  here,  as  always  in  contractual  law, 
^n  intent  made  manifest,  not  a  secret  intent.^^  Though  the  title 
cannot  be  said  to  pass  unless  there  is  such  an  intent  to  pass  it,  yet 
if  a  bill  of  lading  or  other  documents  of  title  given  by  law  similar 
effect  is  delivered  by  the  owner  after  indorsement  in  blank,  or  is 
indorsed  by  tlie  person  appearing  to  be  owner,  the  delivery  or 
indorsement  is  itself  an  act  which,  without  more,  unless  explained, 
implies  an  intent  to  transfer  title.  Whether  bills  of  lading  are 
ever  properly  called  negotiable  or  not,  there  can  be  little  doubt  that 

"  Bowen,  L.  J.,  in  Sanders  v.  Mae-  to  the  goods  and  the  right  of  posses- 
lean,  11  Q.  B.  D.  327.  So  in  The  slon  only  if  such  is  the  intention  of 
Carlos  F.  Rosi^,  177  U.  S.  655,  665,  the  parties,  and  that  intention  is  open 
20  S.  Ct.  803;  43  L.  ed.  929,  the  court  to  explanation.  Inquiry  into  the 
said:  "Bills  of  lading  stand  as  the  transaction  in  which  the  bill  orig- 
substitute  and  representative  of  the  inated  is  not  precluded  because  it 
goods  described  therein,  and  while  came  into  the  hands  of  persons  who 
g'Mo.si-negotiable  instruments  are  not  may  have  innocently  paid  value  for 
negotiable  in  the  full  sense  in  which  it.  Pollard  v.  Vinton,  105  U.  S.  7,  26 
that  term  is  applied  to  bills  and  L.  ed.  998;  Shaw  v.  Railroad  Co., 
notes.  The  transfer  of  the  bill  passes  101  U.  S.  557,  25  L.  ed.  892 ;  Low  v. 
to  the  transferee  the  transferrer's  De  Wolf,  8  Pick.  101.'' 
title  to  the  goods  described,  and  the  "  "  If  the  vendor  intends  to  retain 
presumption  as  to  ownership  arising  the  right  to  dispose  of  the  goods 
from  the  bill  may  be  explained  or  re-  while  they  are  in  course  of  trans- 
butted  by  other  evidence  showing  portation,  he  must  manifest  that  in- 
where  the  real  ownership  lies.  A  tcntion  at  the  time  of  their  delivery 
pledgee  to  whom  a  bill  of  lading  is  to  the  carrier.  It  is  not  the  secret 
given  as  security  gets  the  legal  title  purpose,    but    the    intention   as    dis- 
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the  indorsement  and  delivery  of  such  documents  is  commonlj- 
understood  by  merchants  as  importing  a  transfer  of  title  (not 
necessarily  an  obligation  of  guarantee)  in  the  same  way  as  the 
indorsement  and  delivery  of  a  bill  of  exchange.  If  nothing  appears 
to  control  the  effect  of  these  circumstances,  the  law  should  give 
effect  to  the  manifestation  of  intent  indicated  by  them  without 
further  evidence.  Moreover,  strong  evidence  should  be  required 
evQii  in  an  action  between  the  original  parties  if  an  attempt  is  made 
to  show  that  their  intent  was  other  than  which  their  acts  plainly 
indicated."^  And  if  a  subsequent  purchaser  has  paid  value  for 
such  a  document  on  the  faith  of  the  intent  apparently  shown  by  the 
delivery  and  indorsement,  he  should  be  protected.^" 

§411.  Documents  of  title  marked  "not  negotiable" — Provisions 
of  the  Sales  Act. — 

See.  30.  NEGOTIABLE  DOCUMENTS  OF  TITLE 
MARKED  "  NOT  NEGOTIABLE."—  If  a  document  of  title 
which  contains  an  undertaking  by  a  carrier,  warehouseman,  or  other 
bailee  to  deliver  the  goods  to  the  bearer,  to  a  specified  person  or  order, 
or  to  the  order  of  a  specified  person,  or  which  contains  words  of  like 
import,  has  placed  upon  it  the  words  "not  negotiable,"  "non-nego- 
tiable "  or  the  like,  such  a  document  may  nevertheless  be  negotiated 
by  the  holder  and  is  a  negotiable  document  of  title  within  the  mean- 
ing of  this  act.  But  nothing  in  this  act  contained  shall  be  con- 
strued as  limiting,  or  defining  the  effect  upon  the  obligations  of  the 
carrier,  warehouseman,  or  other  bailee  issuing  a  document  of  title  of 
placing  thereon  the  words  "  not  negotiable,"  "  non-negotiable,"  or 
the  like. 

As  the  mercantile  eommunity  is  not  as  fully  instructed  in  regard 
to  the  l^gal  nature  and  effect  of  bills  of  lading  and  warehouse 
receipts  as  in  regard  to  bills  of  exchange  and  promissory  notes, 
many  Legislatures  have  thought  it  advisable  to  endeavor  to  prevent 
confusion  by  enacting,  iu  effect,  that  unless  documents  of  title  were 
plainly   marked    "  not   negotiable "    they   should   be    regarded   as 

closed     by     the     vendor's     acts     and  presumption    that    the    consignee    is 

declarations  at  the  time,  which  gov-  owner  of  th«  goods  may  be  controlled 

ems.'      Wigton  r.  Bowley,  130  Mass.  by  a  contrary  intention. 

252.  '"  See  supra,  U  292,  407,  and  infra, 

"  Reo  supra,  §  291,  a  discussion  of  §  436. 
the  analogous  question  of  how  far  the 
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:negotiable,  instead  of  requiring  the  taker  of  such  a  document  to 
observe  at  his  peril  whether  the  document  contained  a  promise 
negotiable  in  terms;  that  is,  made  to  "order"  or  to  "bearer."^' 
In  a  few  of  these  States  it  has  also  been  made  a  criminal  offense 
for  a  carrier  to  deliver  goods,  for  which  a  bill  of  lading  has  been 
issued,  without  requiring  the  surrender  of  the  bill,  unless  the  bill 
is  marked  "  not  negotiable."  To  awid  the  possibility  of  incurring 
the  liability  upon  a  negotiable  bill  of  lading  when  a  non-negotiable 
or  straight  bill  was  intended,  and  especially  to  avoid  penal  lia- 
bility under  the  criminal  statutes  above  referred  to,  it  became 
an  almost  imiversal  practice  "to  stamp  or  print  upon  all  bills  of 
lading,  whether  running  to  order  or  not,  the  words  "  not  nego- 
tiable." This  practice  has  not  been  usual  with  warehousemen,  but 
the  Sales  Act  is  so  drawn  as  to  cover  the  case  of  warehouse  receipts 
should  warehousemen  adopt  a  practice  similar  to  that  of  carriers. 
While  the  practice  of  the  carriers  in  this  respect  is  a  mischievous 
■one  and  might  well  be  prohibited  by  statute,  it  seemed  inadvisable 
in  an  act  relating  to  sale  of  goods  to  attempt  such  a  regulation. 
This  section  of  the  Sales  Act,  therefore,  in  effect,  merely  nullifies, 
so  far  as  conceims  negotiation,  the  words  "  not  negotiable  "  when 
put  upon  a  document  of  title  running  to  "order"  or  "bearer," 
but  does  not  concern  itself  with  the  effect  of  those  words  iipon  the 
obligation  of  the  bailee  issuing  the  document.  In  the  forms  of 
bill  of  lading  recommended  by  the  Interstate  Commerce  Commis- 
sion in  190S  for  the  future  use  of  the  carriers  under  its  super- 
vision, the  use  of  the  words  "  not  negotiable  "  on  order  bills  was 
purposely  discontinued,  and  it  is  to  be  hoped  that  hereafter  bills 
of  lading  of  this  sort  will  no  longer  be  common.  The  effect  of 
them  must,  however,  be  considered.  In  order  to  bring  out  more 
fully  the  force  of  the  section  of  the  Sales  Act  imder  consideration, 
it  is  desirable  to  consider  the  legal  situation,  aside  from  statutory 

"•Such  la-wB  in  regard  to  warehouse  ^Yarehouse  Eecpi]its  Act    (see  sujn-a, 

receipts    are    in    force    in     Alabama,  §   407)    providps  that  as  against  the 

California,      Colorado,      Connecticut,  warehouseman   a.  holder  of  a  receipt 

Delan-are,  Georgia,  Louisiana,  ilassa-  may   regard    it    as    negotiable   unless 

chusetts,  JVIiohigan,    Minnesota,    Mis-  marked    "  not    negotiable."      Similar 

souri,  North  Carolina,  Pennsylvania,  provisions  in  regard  to  bills  of  lading 

South     Carolina,     Tennessee,     Texas,  exist  in  IMiasouri,  Pennsylvania,  and 

Wisconsin.     Section  7  of  the  Uniform  South  Dakota. 

45 
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regulation,  of  a.  document  of  title  negotiable  in  form  but  with  the 
words  "  not  negotiable  "  upon  it. 

§  412.  legal  effect  of  a  negotiable  document  of  title  when  marked 
"not  negotiable." — The  words  "not  negotiable,"  when  stamped 
upon  a  bill  of  lading  in  which  the  goods  are  to  be  delivered  to 
''order"  or  to  ''bearer,"  are  a  direct  contradiction  of  the  terms 
of  the  bill,  as  those  terms  are  understood  by  the  mercantile  world. 
It  is,  accordingly,  a  difficult  problem  to  decide  what  is  the  effect  of 
such  a  document.  The  matter  may  be  considered,  first,  as  affecting 
the  carrier's  obligation ;  and,  second,  as  affecting  the  rights  acquired 
by  the  transfer  of  the  document.  The  most  important  distinction, 
so  far  as  the  carrier  is  concerned,  between  an  order  bill  and  a 
straight  bill,  is  that  the  carrier  is  obliged  to  take  up  the  former 
before  delivering  the  goods,  while  he  is  under  no  such  obligation  in 
regard  to  the  latter. ^^  As  to  this  matter,  the  words  "  not  nego- 
tiable," when  marked  upon  the  bill,  seem  to  have  no  effect  in  the 
case  of  the  bills  of  lading  which  have  been  in  common  use ;  for  such 
bills  state  in  terms  that  if  the  word  '"order"  is  written  thereon, 
before  or  after  the  name  of  the  party  to  whose  order  the  property 
is  consigned,  the  surrender  of  the  bill  of  lading  properly  indorsed 
shall  be  required  before  delivery  of  the  property  at  destination. 
Accordingly,  it  is  held  that  the  carrier  is  liable  to  the  holder  of  an 
order  bill  of  lading  if  the  goods  are  delivered  to  the  consignee  with- 
out surrender  of  the  bill,  even  though  the  latter  is  marked  "  not 
negotiable."  ^*  To  some  extent  the  carrier's  obligations  must  vary 
with  the  rights  of  transferees  of  the  bill  of  lading.  If  a  transfer 
of  the  bill  is  only  partially  effectual,  the  transferee  acquires  only  a 
limited  right  against  the  carrier ;  but  po  far  as  the  transferee's  right 
is  limited,  it  may  be  assumed  that  the  transferor  retains,  if  not 
for  his  own  benefit,  then  as  trustee  for  the  transferee,  so  much  of 
the  carrier's  obligation  as  the  transfer  failed  to  carry  to  the  trans- 
feree of  the  document.  Accordingly,  the  only  material  effect  on 
the  obligation  of  the  carrier  produced  by  marking  "  not  negoti- 
able "  upon  an  order  bill,  is  that  which  has  led  carriers  to  adopt  the 

"See  supra,   §   285.  Atl.  113;  Barnum  Grain  Co.  r.  Great 

"Merchants'    Bank    r.    Baltimore,  Xortliprn  By.  Co.,  102  Minn.  147,  112 

etc.,  Steamboat  Co..  102  'Mfl.  .57,'',,  63  X.  W.   1030,  1049;   Midland  Bank  r. 

Atl.   108;    Chesapeake   Steamship  Co.  Missouri,  Kansas  &  Texas  Ey.  Co.,  62 

».  Merchants'  Bank,  102  Md.  589,  63  Mo.  App.  531. 
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practice,  namely,  the  avoidance  of  all  possibility  of  incurring  penal 
liability  under  statutes  which  make  it  an  offense  for  a  carrier  to 
deliver  goods  without  taking  up  the  bill  of  lading  unless  the  bill 
states  in  terms  that  it  is  "  not  negotiable."  ''*  The  danger  of  the 
practice  is  because  of  the  possible  effect  between  transferor  and 
transferee.  What  this  effect  is  has  not  yet  been  fully  settled ;  but 
it  is  at  least  clear  that  a  new  uncertainty  is  added  to  the  law 
governing  transfers  of  bills  of  lading.  The  Supreme  Court  of 
Maryland  has  held  that  the  words  "  not  negotiable  "  have  their 
full  effect  and  deprive  an  order  bill  of  lading  of  any  qualities 
of  negotiability  it  might  otherwise  possess.^''  On  the  other  hand, 
in  Missouri  it  has  been  held  that  the  only  effect  of  the  addition  of 
the  words  "  not  negotiable  "  is  to  make  inapplicable  a  local  statute 
declaring  bills  of  lading  negotiable,  and  to  leave  the  document 
subject  to  the  rules  of  the  common  law,  and,  therefore,  with  any 
qualities  of  negotiability  which  the  common  law  allowed  to  bills 
of  lading. ^^ 

§  413.  Transfer  of  nonnegotiable  documents  —  Provisions  of  the 
Sales  Act. — 

Sec.  31.  TRANSFER  OF  NON-NEGOTIABLE  DOC- 
UMENTS].—A  document  of  title  which  is  not  in  such  form  that 
it  can  be  negotiated  by  delivery  may  be  transferred  by  the  holder  by 

"  See  Mairs  i\   Baltimore,  etc.,  R.  of    the    instrument    the    words    '  not 

R.  Co.,  73  N.  Y.  App.  Div.  265.  negotiable,'   as  was   done  in  this   in- 

'"  In   National   Bank   of   Bristol  v.  stance."      This    doctrine    was    reiter- 

Baltiraore  &  Ohio  R.  R.,  99  Md.  661,  ated  in  Merchants'  Bank  v.  Baltimore, 

675,  59  Atl.   134,    105   Am.   St.  Rep.  etc..  Steamboat  Co.,  102  Md.  573,  579, 

321,  the  court  said:      "By  the  com-  63  Atl.  108,  though  the  court  in  both 

mon  law  a  bill  of  lading  was  not,  in  cases   held   that   while   such   bills  of 

an    unrestricted    sense,    a    negotiable  lading   were    "  not   negotiable "    they 

instrument    like   a    promissory   note,  could  be  transferred  and  the   trans- 

but  was,  as  this  court  has  repeatedly  fer  carried  with  it  certain  rights  to 

stated,   (/Mas^-negotiable  only.     Balti-  the  transferee. 

more  &  Ohio  R.  R.  Co.  v.  Wilkens,  ™  Midland  Bank  r.  Missouri,  Kan- 
44  Md.  11,  22  Am.  Rep.  26.  But  sas  &  Texas  Ry.  Co.,  62  Mo.  App. 
even  that  restricted  common-law  531.  The  same  view  was  taken  in 
negotiability  may  be  limited  and  Minnesota  in  regard  to  a  bill  of  lad- 
still  further  qualified  by  the  insertion  ing  upon  which  was  stamped  "  not 
of  appropriate  terms  wholly  destroy-  negotiable  unless  delivery  is  to  be 
ing  all  negotiability,  and  it  seems  made  to  the  consignee,  or  order." 
to  be  generally  agreed  that  such  a,  Barnum  Grain  Co.  v.  Great  Northern 
result  may  be  accomplished  by  simply  Ry.  Co.,  102  Minn.  147,  112  N.  W. 
stamping  or  printing  across  the  face  1030. 
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dfilivery  to  a  purchaser  or  donee.  A  non-negotiable  receipt  cannot 
be  negotiated  and  the  indorsement  of  such  a  receipt  gives  the  trans- 
feree no  additional  right. 

'The  Sales  Act  distinguishes  between  the  terms  "  negotiation  "  and 
''  transfer,"  the  former  word  beiug  applied  only  to  documents  nego- 
liiiblu  in  form  while  nonnegotiable  documents  may  simply  be 
transferred.  Subsequent  sections  show  the  distinction  in  legal 
eilcct  between  negotiation  of  a  document  and  the  mere  transfer. 
The  section  devoted  to  transfers  covers  two  distinct  kinds  of  cases ; 
first,  transfers  of  documents  originally  made  out  to  order  but  not 
properly  indorsed  at  the  time  of  transfer ;  and,  second,  straight 
bills  of  lading  and  similar  documents  in  which  the  bailee's  promise 
is  merely  to  a  specified  person.  The  grounds  for  denying  to  these 
two  kinds  of  transfers  the  incidents  of  negotiation  are  somewhat 
different.  In  the  first  kind  of  case,  the  document  itself  is  in  the 
fullest  sense  a  symbol  of  the  goods,  possession  of  which  controls 
possession  of  the  goods,  but  by  the  very  terms  of  the  document  the 
holder  is  not  a  promisee  of  the  bailee ;  since  the  holder  is  not  the 
"  order  of  "  the  person  to  whom  the  document  was  originally  made 
out  and,  consequently,  is  not  enabled  to  enforce  the  bailee's 
promise.  In  the  second  type  of  case,  the  document  is  not  properly 
a  s^^nbol  of  the  goods  according  to  the  usages  of  modern  American 
business.  As  has  been  seen  already,^'^  a  carrier  may  deliver  goods 
billed  straight  without  demanding  from  the  consignee  the  sur- 
I'ender  of  the  bill  of  lading.  A  similar  usage  prevails  among 
warehousemen  as  to  their  receipts.  It  is  obviously  idle  to  speak  of 
a  document  as  a  symbol  of  the  goods  when  it  is  wholly  unnecessary 
for  acquiring  possession  of  the  goods.  A  buyer  or  pledgee  who 
obtains  such  a  document  while  goods  are  in  transit  is  obtaining 
no  real  security,  and  it  is  desirable  to  make  this  clear  and  to  force 
upon  the  community  full  recognition  of  the  fact  that  documents 
of  title  unless  negotiable  in  form  are  not  the  proper  subjects  for 
commercial  dealings.  This  is  already  recognized  in  commercial 
centers  where  dealings  in  documents  of  title  are  so  large  as  to 
educate  the  mercantile  community;  but  since  the  important  distinc- 
tion in  practice  between  documents  running  to  order  and  others 
seems  quite  modern,  it  is  not  surprising  to  find  that  many  and  dis- 

'^  Supra,  §  235. 
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astrous  mistakes  are  made,  especially  in  communities  -where  deal- 
ings with  documents  of  title  are  not  active.^* 

§  414.  Wlio  has  power  to  negotiate  a  document  of  title  —  Pro- 
viBion  of  the  Sales  Act. — 

Sec.  32.  WHO  MAY  NEGOTIATE  A  DOCUMENT.— 
A  negotiable  document  of  title  may  be  negotiated  — 
(a.)  By  the  owner  thereof,  or 


^  In  Wigton  v.  Bowley,  130  Mass. 
252,  the  plaintiff  in  fulfillment  of  an 
order  of  one  Fenno  shipped  to  him 
from  Michigan  to  Boston  a  carload 
of  corn,  talcing  a  straight  bill  of 
lading,  naming  Fenno  as  consignee. 
The  bill  of  lading  with  a  bill  of  ex- 
change drawn  on  the  buyer,  as  he 
had  instructed,  the  plaintiff  sent  to 
a  Boston  bank  with  instructions  to 
deliver  tlie  bill  of  lading  on  accept- 
ance of  the  bill  of  exchange.  ■  On  the 
arrival  of  the  corn,  Fenno  gave  an 
order  on  the  railroad  for  the  delivery 
of  it  to  the  defendant  who  paid 
Fenno  full  price.  Fenno  failed  im- 
mediately afterward  and  the  bank  re- 
turned the  bill  of  lading  and  bill 
of  exchange  to  the  plaintiff.  Evi- 
dence was  introduced  of  a  local 
custom  by  which  goods  billed  straight 
were  delivered  by  the  railro.ads  in 
Boston  witliout  production  of  the 
bills  of  lading.  The  court  held  that 
judgment  for  the  defendants  should 
be  affirmed;  that  the  property  in  the 
flour  was  transferred  when  it  was  de- 
livered for  transportation;  saying, 
"  The  receipt  given  by  the  railroad, 
sometimes  called  the  shipping  receipt, 
or  bill  of  lading,  was  talcen  in  his 
name.  These  facts  sufficiently  show 
that  the  plaintiffs  did  not  intend  to 
retain  their  hold  on  the  property, 
after  it  was  taken  by  the  carrier, 
as  security  for  the  payment  of  the 
price.  *  *  *  In  the  case  at  bar, 
the  fact  that  the  shipping  receipt  was 
not  delivered  to  Fenno,  but  was  sent 
with  the  draft  to  a  bank  in  Boston, 


is  not  conclusive  evidence,  as  against 
the  rights  of  tlie  consignee,  that  the 
plaintiffs  intended  not  to  part  with 
the  title.  It  was  no  part  of  the  con- 
tract of  sale.  It  was  given  in  the 
name  of  Fenno,  and  could  not  be 
transferred  by  the  plaintiffs  so  as  to 
change  title  in  the  property  without 
his  indorsement,  ^^'hat  passed  be- 
tween the  plaintiffs  and  the  bank  in 
Boston,  not  communicated  to  Fenno, 
cannot  affect  his  rights."  A  case  sub- 
stantially identical  in  itS'  facts  is 
Freeman  t".  Kraemer,  63  Jlinn.  242, 
246,  65  N.  W.  455.  The  decision  of 
the  case,  however,  was  opposite;  the 
court  saying,  "  It  clearly  arid  con- 
clusively appears  from  the  evidence 
that  the  sale  or  contemplated  sale 
from  plaintiff  to  Stevenson  was-  to 
be  a  cash  transaction.  No  indicia  of 
OAvnership  were  given  to  Stevenson. 
On  the  contrary,  the  bills  of  lading 
were  forwarded  by  plaintiff,  with  the 
drafts  attached  to  them,  in  such  a, 
manner  as  to  make  the  intended  de- 
livery of  the  bills  to  Stevenson  con- 
current with  the  payment  of  the 
drafts  for  the  purchase  price  of  the 
property.  From  the  circumstances, 
it  conclusively  appears  that  plaintiff' 
did  not  intend  to  vest  the'  title  to  the 
property  in  Stevenson  until  the  goods 
were  paid  for."  But  the  same  court 
in  it  later  decision,  Bank-  of  Litch.- 
field  V.  Elliott,  83  Mirai.  469,^  86 
N.  W.  454,  upheld  a  finding  in  favor 
of  the  consignee  and  against  a  bank 
which  had  advanced  money  to  the- 
consignor  on  a  straight  bill  of  lading. 
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(b.)  By  any  person  to  whom  the  possession  or  custody  of  the  docu- 
ment has  been  entrusted  by  the  owner,  if,  by  the  terms  of  the  docu- 
ment the  bailee  issuing  the  document  undertakes  to  deliver  the  goods 
to  the  order  of  the  person  to  whom  the  possession  or  custody  of  the 
document  has  been  entrusted,  or  if  at  the  time  of  such  entrusting  the 
document  is  in  such  form  that  it  may  be  negotiated  by  delivery. 

It  will  be  noticed  that  this  provision  does  not  give  a  power  to 
negotiate  documents  of  title  equal  to  that  allowed  by  law  in  the 
case  of  bills  of  exchange  and  promissory  notes.  While  any  person 
intrusted  with  the  possession  or  custod}'  of  a  negotiable  document 
of  title  running  to  bearer,  or  indorsed  in  blank,  or  to  the  order 
of  the  person  to  whom  the  possession  or  custody  has  been  intrusted, 
has  been  given  the  power  of  negotiating  the  document,  irrespective 
of  the  terms  of  the  trust  or  agency  upon  which  his  possession 
may  be  held,  neither  a  thief  nor  a  finder  is  within  the  terms  of  the 
section.  The  full  effect  .of  the  section,  and  the  extent  to  which  it 
departs  from  the  rules  of  the  common  law,  may  better  be  con- 
sidered at  length  in  connection  with  a  later  section  of  the  act.^ 

§  415.  Rights  acquired  by  negotiation  —  Provisions  of  the  Sales 
Act.— 

Sec.  33.  RIGHTS  OF  PERSON  TO  ^VHOM  DOCU- 
MENT HAS  BEEN  NEGOTIATED.—  A  person  to  whom  a 
negotiable  document  of  title  has  been  duly  negotiated  acquires 
thereby, 

(a.)  Such  title  to  the  goods  as  the  person  negotiating  the  docu- 
ment to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good 
faith  for  value,  and  also  such  title  to  the  goods  as  the  person  to 
whose  order  the  goods  were  to  be  delivered  by  the  terms  of  the  docu- 
ment had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for 
value,  and 

The  court  in  referring  to  its  previous  National   Live   Stock   Bank,    178   111. 

decision    said:      "The    real    question  506,  53  N.  E.  326,  and  infra,  §  427. 

after   all   is,   who  is   the   real   owner  As   a   bank    or    other   purchaser   can 

of  the  property,  and  in  this  case  this  never  be  certain  what  was  the  inten- 

question  depended  upon  the  proof  of  tion   of  the   shipper   at  the   time   of 

the  intent  of  the  shipper,  to  be  gath-  shipment,  it  is  evidently  an  extremely 

ered    from    the    facts    above    stated,  hazardous    thing    to    advance    money 

existing   at    tlie    time    of    shipment."  upon  the  transfer   of  a,  straight  bill 

See    also    Taylor    i:.    Turner,    87    111.  of  lading. 

296;    Lake    Shore,    etc.,    Ry.    Co.    v.  ""Section  38. 


Documents  of  Title.  711 

(b.)  The  direct  obligation  of  the  bailee  issuing  the  document  to 
hold  possession  of  the  goods  for  him  according  to  the  terms  of  the 
document  as  fully  as  if  such  bailee  had  contracted  directly  with  him. 

How  far  this  section  of  the  Sales  Act  qualifies  the  existing  rules 
of  the  common  law  will  best  be  seen  by  an  examination  of  the 
following  sections. 

§  416.  When  sale  of  document  of  title  cannot  transfer  property 
to  the  buyer. —  However  fully  the  mercantile  conception  of  docu- 
ments of  title  may  be  adopted,  there  must  be  some  cases  where  the 
sale  of  the  document  cannot  carry  with  it  the  sale  of  the  goods  for 
which  the  document  was  supposed  to  be  issued.  A  bill  of  lading 
or  warehouse  receipt,  unlike  a  bill  of  exchange  or  promissory  note, 
is  supposed  to  relate  to  specific  things.  It  is  one  of  the  require- 
ments of  a  bill  of  exchange  that  it  should  be  a  promise  to  pay 
generally  and  not  out  of  a  particular  fund.  It  is  the  essence  of 
a  bill  of  lading  or  warehouse  receipt  that  it  should  relate  to 
specified  goods  only.  The  reason  of  the  rule  in  regard  to  bills  of 
exchange  is  presumably  that  the  nonexistence  of  a  particular 
fund  on  which  an  order  was  made  would  destroy  the  value  of  the 
bill.  Similarly  if  there  are,  in  fact,  no  goods  behind  a  document  of 
title,  the  value  of  the  document  is  destroyed.  This  distinction 
between  documents  of  title  and  bills  of  exchange  is  believed  to  be 
the  one  really  essential  difference  which  must  always  distinguish 
the  two.  It  is  a  difference  which  has  nothing  to  do  with  negotia- 
bility. And,  if  this  difference  is  borne  in  mind,  the  many  analo- 
gies between  the  two  kinds  of  instruments  may  safely  be  regarded. 
There  are  four  kinds  of  cases  where  the  holder  of  a  document  of 
title  may  find  that  there  are  no  goods  behind  the  document  which 
he  holds,  though  the  document  was  genuine  and  properly  nego- 
tiated to  him.  First.  The  bailee  may  never  have  received  any 
goods  and  may  have  issued  the  document  fraudulently,  with  no 
expectation  of  receiving  goods,  or  improvidently,  expecting  later 
to  receive  the  goods.  Second.  The  depositor  of  the  goods  may  have 
had  no  title  to  them.  Third.  The  goods  may  have  been  destroyed 
after  their  receipt  by  the  baileelbut  prior  to  the  negotiation  of  the 
document  of  titlel^  Fourth.  The  document  may  be  "spent,"  that-i 
is,  the  goods  may  have  been  delivered  by  the  bailee  prior  to  the  ^ 
time  of  the  negotiation  of  the  document.  These  cases  must  be 
separately  considered. 
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§  417.  Rights  of  a  buyer  of  a  document  where  the  bailee  never 
received  any  goods. —  It  is  evident  that  if  no  goods  have  been 
received  by  the  bailee,  the  purchaser  can  get  none.  But  sometimes, 
though  no  goods  wore  received  when  the  document  vcas  issued,  goods 
have  been  later  received  and  appropriated  to  the  contract  of 
bailment.  If  it  is  clear  that  the  goods  were  received  on  account 
of  the  document  previously  issued,  title  will  pass  by  estoppel  to  the 
holder  of  the  document.*"  On  a  similar  principle,  if  two  docu- 
ments are  issued  for  the  same  goods,  while  the  second  document 
gives  a  buyer  of  it  no  title  to  goods,,  a  subsequent  acquisition  and 
cancellation  of  the  first  document  by  the  bailee  who  issued  the 
documents  will  inure  to  the  beneiit  of  the  holder  of  the  second, 
who  will  then  become  owner  of  the  goods.*"'  The  difficulty  that  the 
document  represented  no  goods  when  it  was  issued  may  arise, 
not  simply  when  no  such  goods  as  the  document  described  were  in 
existence,  but  also,  even  when  they  were  in  existence,  provided 
they  were  not  in  the  possession  of  the  bailee  who  issued  the  receipt. 
If  the  goods  were  obviously  at  a  distance,  it  is  clear  that  a  bill  of 
lading  issued  by  a  carrier  for  them  cannot  properly  be  called  a 
symbol  of  the  goods.  The  rule  is  the  same  for  a  warehouseman, 
but  more  difficult  questions  have  arisen  in  regard  to  warehouse- 
men than  in  regard  to  carriers.  An  attempt  is  sometimes  made- 
by  a  manufacturer  or  o^vner  of  large  quantities  of  goods  to  establish 
a  warehouse  for  these  goods  on  his  own  premises  and  obtain  ware- 
house receipts  for  the  goods  from  one  called  a  warehouseman,  who 
has  been  given  more  or  less  complete  control  of  the  goods,  although 
perhaps  an  employee  of  their  owner.  In  this  way  the  owner  of 
the  goods  is  enabled  to  secure  sometimes  a  double  credit  —  that 
based  upon  his  goods  and  that  based  upon  warehouse  receipts  issued 
for  the  same  goods.  If  a  fraud  is  attempted,  that  in  itself  would 
invalidate  the  transaction  as  against  any  who  were  parties  to  or 
cognizant  of  the  fraud.     But  even  a  purchaser  for  value  of  ware- 

"Tlie    Idaho,    93    U.    S.    575,    23  count  of  the   document.     Jacksoni  r. 

L.    ed.    978;    Kowle;^    v.    Bigelow.    12  Hale,    U    How.    525,    14    L.   ed.    315; 

Pick.   307,  23  \ii}.  Dec.   S(ri  ;   Fl'aziir--  Smith    v.    Missouri,  Pacific    Ry.    Co., 

V.   Hilliard,    2    Strob.    309.      Compare  74  :Mo.  App.  48,  56. 

Bryans  v.  Ni.K,  4  M.  &  \V.  775.     And  '"Block  i;.  Oliver,   19  Ky.  L.   Eep. 

see  supra,  §§  130,  131.     But  not  un-  1278. 
less  the   goods   were   received   on  ac- 


Documents  of  Title. 


ire 


house  receipts  issued:  in,  this,  way  will  not  obtain  a  valid  right  to 
property  by  means  of  the  warehouse  receipts  unless  they  were 
issued  by  one  in  the  actual  possession  of  the  property.*^     A  less 


"Re  Rodgers,  125  Fed.  Eep.  169, 
60  C.  C.  A.  567.  This  case  involved- 
the  qrestion  of  the  validity  of  a 
pledge  of  -warehouse  receipts  made 
by  a,  bankrupt  prior  to  his  bank- 
ruptcy. The  opinion  of  the  court 
upon  this  portion  of  the  case  is  aa 
follows :  "  The  bankrupt  -\vas  largely 
engaged  in  purchasing  seed  upon 
credit,  storing  the  property  pur- 
chased in  his-  -warehouse.  He  occu- 
pied the  premises'  as  a  place  of  bus-i- 
ness,  maintaining' an  office  there,  with 
clerks  to  assist  in  the  management 
of  the  business,  and  with  porters  to 
handle  the  seed.  The  premises  were 
subject  to  a  rental  of  $250  a  month. 
He  arranged  with  the  &torage  com- 
pany, M'hich  had  no  warehouse  of  its 
own,  that  it  would  issue  warehouse 
receipts  or  warra-nts  to  the  bankrupt 
for  property  upon  the  bankrupt's? 
premises  for  a  certain  small  charge 
per  month  upon  the-  value  of  the 
property  covered  by  the  receiptsi  He 
executed  a  lease  of  the  premises  to' 
the-  storage  company,  to  continue  so 
long-  as  the  bankrupt  should  desire, 
and  so  long  as  property  remained 
thereon  for  which  warrants  or  re- 
ceipts- had  been  issued ;  and  this  -with- 
out any  payment  of  rent  by  the  stor- 
age company,  the  rental  in  fact  being 
paid  by  the  bankrupt.  The-  storage 
company  neither  required;  nor  was 
it  given,  any  key  to  the  premises. 
The  bankrupt  remained  in  possession 
of  the  premises  as  before  the  agree- 
ment, continuing- to  contract  his  busi^ 
ness  there  as  he  had  formerly  done. 
THiere  were  certain  signs  placed  upon 
the  different  floors  of  the  building; 
indicating-  that  the  storage  company 
controlled  the  premises.  These  were 
small  and  obscure  signs,  not  likely  to 


attract  attention,  and  most  of  them 
hidden  behind'  the  piles  of  bags  of 
seed.  No  sign  was  displayed  upon 
the  exterior  of  the  building  indicat- 
ingi  any  proprietors-hip  of  the  storage- 
company;  or  giving  notice  to  the 
world  that  any  other  than  the  bank- 
rupt had  possession,  and  control. 
There  was  no  open,  notorious  mani- 
festation of  a  change  of  possession, 
none  was  intended,  and  thei-e  was 
none  in  fact.  Upon  each  pile  of  bags 
of  seed'  for  which  the  warehouse  re- 
ceipts or  warrants  were  issued  there 
was  placed  a  small  tag;  which  might 
be  discovered  on  careful  search.  The 
bankrupt  substantially  treated  this 
property  as  his  own,  at  times  going 
through  the  forms  prescribed  by  the 
storage  company,  and,  whenever  he 
found  it  necessary,  ignoring  them. 
We  do  not  find  that  the  storage  com- 
pany had  knowledge  of  this  action  of 
the  bankrupt,  but  it  certainly  knew 
that  it  was  possible-  under  the  cir- 
cumstances for  the  bankrupt  to  do 
with  the  property  as  he  would,  since 
it  was  left  within  his  control.  It 
is  difficult  for  us  to  look  upon  this 
transaction  as  a  warehousing  of  prop- 
erty. The  storage  company  assumed 
no  liability  to  the  bankrupt,  and  as- 
sumed only  such  responsibility  as  the 
law  imposes  upon  it  with  respect  to 
those  advancing  money  upon  the  faith 
of  its  warehouse  warrants-  or  receipts. 
The  name  of  the  company  is  in  itself, 
under  the  circumstances,  a  false  pre- 
tense. It  did  not  store  property. 
It  had  no  premises-  upon  which  to 
store  property.  The  bankrupt  stored 
the  property.  The  bankrupt  paid  the 
rental  of  the  premises.  It  is  true 
that  an  agent  of  the  storage  company 
occasionally  visited  the  premises  and 
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elaborate  method  of  committing  the  same  fraud  is  for  a  ware* 

houseman  to  issue  receipts  to  himself  for  property  which  he  pur- 


inspected  the  property  in  a  sort  of  a 
way,  but  exercised  no  supervision  or 
control  tliat  would  prevent  the  bank- 
rupt from  doing  with  it  as  his  will 
might  dictate  or  his  financial  neces- 
sities might  require.  We  cannot  but 
regard  this  arrangement  as  a  subter- 
fuge, a  mere  device  to  enable  the 
bankrupt  to  hypothecate  the  ware- 
house warrants  or  receipts,  and  so 
to  raise  money  upon  secret  liens  upon 
property  in  his  possession  and  under 
his  control.  The  written  agreement 
indicates  this.  It  is  somewhat  start- 
ling to  learn  that  a  warehouse  com- 
pany should  store  goods  of  this  char- 
acter for  another  upon  the  premises 
of  that  other,  taking  compensation 
as  for  storage,  not  related  to  the 
cost  of  storage,  or  to  the  expense  of 
receiving  and  delivering  the  property, 
not  according  to  the  space  occupied 
by  the  property,  but  according  to  the 
value  of  the  property.  The  fact  here 
is  patent  that  the  storage  company 
assumed  to  the  bankrupt  no  liability, 
and  that  the  sole  purpose  was  to 
issue  warehouse  warrants  or  receipts, 
making  such  inspection  only ,  as,  in 
its  judgment,  would  protect  it  from 
liability  to  third  persona  by  reason 
of  the  issue  of  its  warrants.  To  up- 
hold such  a  scheme  would  permit 
every  merchant  in  the  State,  not- 
withstanding the  declared  policy  of 
the  State  to  the  contrary,  to  have 
possession  of  large  stocks,  thereby 
inducing  credit,  and  to  cover  them 
with  secret  liens,  thereby  deceiving 
creditors.  It  would,  in  effect,  permit 
such  merchant  to  pledge  his  entire 
stock  without  change  of  possession, 
without  record  of  it,  and  without  no- 
tice to  the  world.  Such  a  scheme  is 
disapproved  by  the  law  of  the  State 
of    Illinois,    which    in    this    instance 


we  are  bound  to  uphold,  however 
specious  may  be  the  device  or  how- 
ever attractive  may  be  the  form  by 
which  it  is  cloaked.  Such  a  scheme 
within  the  State  of  Illinois  is  con- 
structively fraudulent  as  to  cred- 
itors, and  voidable  by  creditors.  Nor 
can  we  uphold  this  transaction  as  a 
pledge  of  the  property  to  the  bank 
and  to  H.  W.  Rogers  &  Bro.  Actual 
or  symbolical  possession  of  personal 
property  in  the  pledgee  is  essential 
to  its  pledge.  It  is  true  that  when 
the  actual  delivery  is  to  a  carrier  or 
warehouseman,  and  bill  of  lading  or 
warehouse  receipt  is  given  therefor, 
the  transfer  of  the  instrument  and 
its  delivery  to  the  pledgee  is  re- 
garded in  the  law  as  delivery  of  pos- 
session to  the  pledgee  of  the  property 
represented  by  the  instrument;  but 
it  is  a  necessary  condition  to  the 
existence  of  such  symbolic  possession 
by  the  pledgee  that  the  property  it- 
self be  in  the  possession  of  some 
person  other  than  the  pledgor.  Two 
different  persons  cannot  be  in  the 
actual  adverse  possession  of  the  same 
property  or  premises  at  the  same 
time,  and,  as  we  lind  the  actual  pos- 
session and  actual  control  of  the 
property  in  dispute  to  have  been  in 
the  bankrupt,,,  the  transfer  of  these 
warehouse  receipts  to  bona  fide  hold- 
ers for  value,  even  without  notice  of 
the  fact,  cannot  constitute  a  valid 
pledge  of  the  goods,  as  the  storage 
company  had  not  possession  and  con- 
trol of  the  goods."  See  also  Union 
Trust  Co.  v.  Trumbull,  137  111.  146, 
27  N.  E.  24;  Yenni  v.  McNamee,  45 
N.  Y.  614;  Peoples'  Bank  v.  Gay  ley, 
92  Pa.  St.  518.  Compare  Bush  v. 
Export  Storage  Co.,  136  Fed.  Eep. 
918. 
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ports  to  hold  as  a  warehouseman.  In  such  a  case  it  has  been 
held  that  the  form  of  the  document  should  put  a  purchaser  upon 
inquiry;*^  and  an  innocent  purchaser  of  the  goods  has  been  pre- 
ferred to  a  prior  pledgee  of  such  receipts,**  and  according  to  the 
-weight  of  authority  a  receipt  issued  by  the  owner  of  goods,  in  his 
possession,  is  not  a  warehouse  receipt.*^ 

§  418.  Liability  of  bailee  upon  a  document  when  no  goods  re- 
ceived.—  Though  the  holder  of  a  document  of  title  may  find  that 
owing  to  its  improper  issue  he  has  obtained  a  piece  of  paper  which 
does  not  represent  any  goods,  he  may,  nevertheless,  be  entitled 
to  enforce  a  claim  against  the  bailee  issuing  the  document,  either 
on  the  ground  that  the  document  amounts  to  a  contract  by  the 
issuer  to  deliver  goods  therein  described  or  that  it  amounts  to  a 
representation  that  such  goods  were  received  on  which  the  holder 
justifiably  relied  in  purchasing  the  document.  At  least  if  the 
document  is  negotiable  in  form,  and  if  by  statute  the  bailee's  con- 
tractual obligations  are  made  negotiable,  both  these  arguments 
are  sound.  A  document  is  both  a  receipt  and  a  contract.  If  the 
promise  is  to  "  order,"  or  "  bearer,"  and  this  promise  is  by  statute 

"Bank   of   New   York    Association  12  Mo.  App.  460;   Conrad  v.  Fisher, 

V.   American    Dock    Co.,    143    N.    Y.  37   Mo.   App.   352,   8   L.   E.   A.    147; 

i)59,   38   N.   E.   713;    Corn   Exchange  Yenni   v.   McNamee,    45    N.   Y.    614; 

Bank    v.    American    Dock    Co.,     149  Farmers'    Banli    v.    Lang,    87    N.    Y. 

N.  Y.   174,  43   N.  E.   915.     See   also  209;  Thorne  v.   First  Nat.  Bank,  37 

Hanover     Nat.     Bank     v.     American  Ohio  St.  254;  Tradesmen's  Nat.  Bank 

Dock  Co.,   148   N.   Y.  612,  43   N.  E.  v.  Kent  Mfg.  Co.,  186  Pa.  St.  556,  40 

T2,  51  Am.  St.  Rep.  721.  Atl.     1018,    65    Am.    St.    Rep.    876; 

"  National  Exchange  Bank  v.  Gran-  Moors    v.    -Jagode,    195    Pa.    St.    163, 

iteville  Mfg.  Co.,  79  Ga.  22,  3  S.  E.  45  Atl.   723.     But  the  law  is  other- 

411;    Western,    etc.,    R.    Jl.    Co.    v.  wise  in  some  States.     Alabama  State 

Ohio   Valley   Banking    Co.,    107    Ga.  Bank  v.   Barnes,   82  Ala.   607,   2   So. 

512,    33    S.    E.    821.      In    this    case  349;    Greenbaum  Bros.   v.   Megibben, 

warehouseman  who  was  also  a  factor  10   Bush,  419;    Cochran  v.   Ripy,   13 

issued   a  warehouse   receipt  to   him-  Bush,    495;     Ferguson    t;.     Northern 

self   for  cotton  stored   with   him   as  Bank,    14    Bush,    555,    29    Am.    Rep. 

a  factor.     He  pledged  the  receipt  and  418;     National     Exchange    Bank    v. 

then  sold  'the  cotton  to  another  per-  Wilder,  34  Minn.  149,  24  N.  W.  699. 

son;  the  latter  was  held  entitled  to  See  also  Broadwell  v.  Howard,  77  111. 

retain  it.  305 ;    Bank  v.    Capital   Elevator   Co., 

«  Adams  v.  Merchants'  Nat.  Bank,  9  Kans.  App.  144,  58  Pac.  483 ;  Mer- 

2  Fed.  Rep.   174;   s.  ^.,  9  Biss.  396;  chants'    Bank    v.    Hibbard,    48    Mich. 

Sexton  V.  Graham,  53  Iowa,  181,  4  N.  118,  11  N.  W.  834,  42  Am.  Rep.  465. 
W.  1090 ;  Valley  Nat.  Bank  v.  Frank, 
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made  negotiable,  tlie  holder  of  the  document  should  be  able  to  claim 
performance  of  the  promise.  Even  apart  from  any  legislation  the 
doctrine  of  estoppel  should  be  applicable.  The  common  use  of 
documents  of  title  for  transferring  property  makes  it  incumbent 
upon  those  who  issue  such  documents  to  know  that  the  statements 
contained  therein  are  likely  to  be  relied  upon.  If  they  are,  there- 
fore, relied  on  to  the  detriment  of  a  purchaser,  the  bailee  should 
not  be  jDermitted  to  deny  their  truth.  This  reasoning  is  not 
serioiisly  disputed,*^  but  in  two  important  classes  of  cases  distinc- 
tions are  attempted.  Documents  of  title,  especially  bills  of  lading, 
are  generally  issued,  not  by  bailees  themselves,  but  by  subordinate 
agents.  These  agents,  it  is  urged,  have  -not  authority  to  bind  the 
principals  whom  they  represent  by  the  iss^ie  of  documents  when 
goods  have  not  been  received.  Again,  where  some  goods  have 
been  received,  but  not  goods  corresponding  with  the  description  in 
the  document,  the  bailee  is  held  excused  on  the  ground  that  it  was 
impossible  for  him  to  know  the  nature  of  the  goods  which  he  re- 
ceived. These  cases  will  be  presently  discussed,  but  before  passing 
to  them  a  distinction  should  be  noted  between  cases  where  the 
bailee  represents  an  existing  fact,  as  that  goods  have  been  received, 
and  cases  where  the  bailee  merely  promises  some  future  perform- 

"Gillett   r.   I-Iill,    2    C.   &   M.   530,  ton   Co.,   87   Jliss.   228,   39    Sn.   417; 

fin    order    on    a    bailee,    accepted   by  Smith    v.   Missouri   Pacific   Ey.    Co., 

him,   for  twenty  sacks  of  flour,  ■was  74  llo.  App.  48,  55.     See  also  Hoff- 

held    to    estop    him    from    asserting  man  v.  Schoyer,  143  111.  598,  2S  X.  E. 

that  he  had  not  received  the  goods.  823;  Farmer  v.  Gregory,  78  liy.  475; 

So    in    Knights    v.    Wiffen,    L.    R.    5  Taylor     v.     Farmer,     81     Ky.     45S; 

Q.  B.  060 ;  Coventry  c.  Great  Eastern  Fletcher  v.  Gt.  Western  Elevator  Co., 

Ey.  Co.,  11  Q.  B.  D.  770;   McXeil  «.  12     S.    Dak.    6-13,    82    N.    W.    1S4; 

Hill,    Woolw.    C.    C.    96 ;    Adams    v.  Stewart   !'.   Phcenix  Ins.   Co.,   9   Lea, 

Gorham,  0  Cal.  08;  Goodwin  v.  Scan-  104,   and   cases   cited   in   the   foUow- 

nell,  6  Cal.  541 ;   Maynard   r.  Insur-  ing    section.      This    is    the    universal 

ance    Co.,   34    Cal.    48,   91    Am.   DeCi  rule  of  the  civil  law.     The  provision 

C72 ;    Eelyea    v.    Xew   Haven   Rolling  of    the   French    Commercial    Code   to 

Mill    Co.,    42    Conn.    579;    Plajiters'  this    effect,    Art.    2,S3,    is    copied    in 

Rice    Mill    Co.   v.    Olmstead,    78    Ga.  Belgium,      Holland,      Italy,      Spain, 

586,  3  S.  E.  647 ;  Planters'  Rice  Mill  Mexico,  and  many  Central  and  South 

Co.  i.  ^Merchants!  Nat.  Bank,  78  Ga.  American     countries.       The    law    or 

574,  3  S.  E.  327 ;  Livingston  v.  Ander-  Germany    is    the    same.      34   Eeichs- 

son,   2   Ga.  App.   274,  58   S.  E.   505;  gericht,     79:     46     ReichsgericM,    7; 

Block  i\  Oliver,  19  Ky.  L.  Rep.  1278;  Schaps,  Seerecht,  p.  515. 
Star  Compress  Co.  v.  Meridian  Cot- 


Documents  of  Titie.  Vl7 

.ance.    In  the  latter  case  there  can  be  no  estoppel,  and  any  liability 
ofJjailee  must  depend  upon  the  law  of  contracts.*^ 

§419.  Documents  issued  by  a  bailee's  a,gent  when  goods  have  not 
been  received. —  It  was  decided  in  England  in  the  middle  of  the 
nineteenth  century  that  the  master  of  a  ship  who  signed  a  bill  of 
lading  for  goods  which  had  never  been  received  was  not  to  be  re- 
garded as  the  agent  of  the  owner  in  so  doing,  so  as  to  make  the  latter 
responsible.*®  This  decision  was  immediately  followed  by  an  act 
of  Parliament,*^  which  makes  clear  the  right  of  a  holder  for  valu- 
.able  consideration  of  such  a  bill  of  lading  as  against  the  master 
or  other  person  signing  the  bill,  unless  the  holder  of  the  bill  had 
notice  that  the  goods  had  not  been  taken  on  board.  It  was  pro- 
vided, however,  that  the  master  or  other  person  signing  the  bill 
might  exonerate  himself  by  showing  that  it  was  caused  without 
any  default  on  his  part  and  wholly  by  the  fraud  of  the  shipper, 
the  holder,  or  some  person  under  whom  the  plaintiff  claims.  This 
statute  does  not  cast  any  liability  upon  the  shipowner,  but  only 
makes  the  bill  conclusive  against  the  pei-son  who  signed  the  docu- 
ment.^" As  far  as  the  shipowner  or  other  principal  of  the  agent 
issuing  the  document  is  concerned,  the  law  of  the  first  decision 
has  been  consistently  followed  in  England,^^  .and  in  Scotland^^  and 
Canada^^  likewise.  In  the  United  States  the  question  has  given 
rise  to  great  difference  of  opinion.  Most  of  the  American  cases 
relate  to  bills  of  lading  issued  by  station  agents  of  railroads,  but 
there  seems  no  ground  to  take  any  valid  distinction  if  the  docu- 
ment in  question  was  issued  by  an  agent  w^hose  dut}'  it  was  to  issue 
such  documents  when  goods  were  actually  received.    The  Supreme 

"Hollins   V.    Hubbard,    165    N.   Y.  "  Jessel  r.  Bath.,  L.  K.  2  Ex.  267. 

534   50  N.  E.  317.  See   also  Brown   r.  Powell   Coal   Co., 

^Gran-t  i\  Norway,  10  C.  B.   665.  L.  R.   10  C.  P.  502;  Valieri   r.  Boy- 

The    court    said:      "It    is    not    con-  land,  L.  R.  1  G.  P.  382 ;  Cox  v.  Bruce, 

tended  that  the  captain  had  any  .real  18  Q.  B.  D.  147   (C.  A.), 

authority    to    sign    bills    of    lading,  "  Coleman -y.  Riches,  16  C.  B.  104; 

unless   the  :goods   had  been   shipped.  McLean  v.  Fleming,  L.  R.  2  H.  .L.  Sc. 

Nor  can  we  discover  any  ground  upon  128 ;  Brown  v.  Powell  Coal  Co.,  L.  R. 

which  a  party  taking  a  bill  of  lading  10   C.   P.   562 ;    George   Whitechurch, 

by  indorsement  would  be  justified  in  Lim.  i\  Cavanagh,   [1902]  A.  C.  117. 

.assuming  that  he  had  any  authority  '■'  Denholm    v.    Halmor,    25    Sc.    L. 

to  sign  such  bills,  whether  the  goods  Rep.   112. 

were  on  board  or  not."  '^Exb  v.   Great   Western   Hy.  Co., 

» 18  &  19  Vict.,  c.  Ill,  §  3.  5  Duval,  179. 
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Court  of  the  United  States  has  followed  the  English  law,^*  as 
have  the  courts  of  Arkansas,'''"'  Illinois,^^  Louisiana,"^  Maryland/® 
Massachusetts,^^  Minnesota,""  Mississippi,''^  Missouri,"-  A'orth 
Carolina,''^  Ohio,^*  Oregon,''^  Washington.""  Other  decisions,  how- 
ever, in  opposition  to  the  authorities  just  referred  to  sustain  the 
doctrine  that,  as  against  a  purchaser  for  value  of  a  bill  of  lading, 
the  principal  is  estopped  to  deny  the  statement  in  the  bill  of  lading 
that  goods  have  been  received  and  cannot  escape  by  denying  the 
authority  of  its  agent  to  issue  bills  without  receipt  of  the  goods. 
This  is  the  law  of  Alabama,*^  Connecticut,^®  Kansas,®^  j^ebraska,™ 


'*  Schooner  Freeman  v.  Buckingham, 
18  How.  182,  15  L.  ed.  341;  The  Lady 
Franklin,  8  Wall.  325,  19  L.  ed.  455; 
Pollard  ('.  Vinton,  105  U.  S.  7,  26 
L.  ed.  998 ;  Friedlander  v.  Texas,  etc., 
Ry.  Co.,  130  U.  S.  416,  9  S.  Ct.  570, 
32  L.  ed.  991 ;  Missouri  Pac.  Ry.  Co. 
P.  McFadden,  154  TJ.  S.  155,  14  !S.  Ct, 
090,  38  L.  ed.  944.  So  the  lower 
Federal  courts:  The  Joseph  Grant, 
1  Bias.  193;  The  Loon,  7  Blatclif. 
244 ;  Robinson  i .  Memphis  &  Charles- 
ton Ry.  Co.,  9  Fed.  Rep.  129,  16 
Fed.  Rep.  57 ;  The  Asphodel-Murray 
r.  National  Cordage  Co.,  53  Fed.  Rep. 
835;  The  Isola  di  Procida,  124  Fed. 
Rep.  042;  Chrrk  r.  Clyde  SS.  Co., 
148   Fed.   Rep.   243. 

°°  Martin  v.  Railway  Co.,  55  Ark. 
510,  19  S.  W.  314;  St.  Louis,  etc., 
Ry.   Co.    r.   Citizens'   Bank,  Ark. 

,   112  S.  W.   154. 

"■  Lake  Shore,  etc.,  Ry.  Co.  v.  Na- 
tional Live  Stock  Bank,  178  111.  506, 
521,  53  X.  E.  326;  Tibbits  !'.  Rock 
Island,  etc.,  Ry.  Co.,  49  111.  App.  567. 
Compare  St.  Louis,  etc.,  Ry.  Co.  r. 
Larned,   103  111.  293. 

"  Fellows  !•.  The  Powell,  16  La. 
Ann.  316,  79  Am.  Dec.  581;  Hunt  r. 
Jlississippi  Central  Ry.  Co.,  29  La. 
Ann.  44(i ;  Henderson  r.  Louisville, 
etc.,  Ry.  Co.,  116  La.  1047,  114  Am. 
St.  Rep.  582. 

"'Baltimore    &    0.    R.    R.    Co.    v. 


Wilkens,  44  Md.  11,  22  Am.  Rep.  26; 
Lazard  v.  Merchants',  etc..  Transpor- 
tation Co.,  78  Md.  1,  26  Atl.  897. 

"»  Sears  v.  Wingate,  3  Allen,  103. 

"  National  Bank  of  Commerce  v. 
Chicago,  etc.,  Ry.  Co.,  44  Minn.  224, 
46  N.  W.  342,  560,  9  L.  R.  A.  263, 
20  Am.  St.  Rep.  566. 

"  Hazard  r.  Illinois  Central  R. 
R.  Co.,  67  Miss.  32,  7  So.  280. 

"  Louisiana  Bank  v.  Laveille,  52 
Mo.  380. 

"'  Williams  r.  Wilmington,  etc.,  R. 
R.   Co.,  93   X.  C.   42. 

"Dean  v.  King,  22  Ohio  St.  118. 

"  Anderson  v.  Portland  Flouring 
Mills  Co.,  37  Or.  483,  60  Pac.  839, 
50  L.  R.  A.  235,  82  Am.  St.  Rep.  771. 

""Roy  V.  Northern  Pacific  Ry.  Co., 
42  Wash.  572,  85  Pac.  53,  6  L.  R.  A. 
(N.  S.)    302. 

"Jasper  Trust  Co.  v.  K.  C,  etc., 
R.  R.  Co.,  99  .A.la.  416,  14  So.  546, 
42  Am.  St.  Rep.  75. 

"*  Relyea  r.  New  Haven  Rolling 
:Mill  Co.,  42  Conn.  579. 

™  Wichita  Bank  v.  Atchison,  etc., 
Ry.  Co.,  20  Kans.  519;  St.  Louis, 
etc.,  Ry.  Co.  v.  Adams,  4  Kans.  App. 
305;  Bank  r.  Capital  Elevator  Co., 
9  Kans.  App.  144,  58  Pac.  483  (ware- 
house receipt) . 

™  Sioux  City,  etc.,  Ry.  Co.  r.  First 
National  Bank  of  Fremont,  10  Neb. 
556,  7  N.  W.  311,  35  Am.  Rep.  488. 


I 
Documents  of  Title.  719 

New  York,''^  Pennsylvania,"^  Tennessee/^  The  latter  view,  though 
opposed  to  the  weight  of  authority,  commends  itself  both  on  the 
ground  of  principle  and  because  of  its  practical  effect.  Where 
an  agent  is  intrusted  with  the  responsibility  of  issuing  documents 
the  function  of  which  is  to  circulate  in  the  community,  the  prin- 
cipal should  no  more  he  allowed  to  escape  responsibility  on  the 
groimd  that  the  agent  was  only  authorized  to  do  his  work  correctly 
than  a  street  railway  should  be  allowed  to  escape  liability  for  an 
accident  on  the  ground  that  its  servants  were  only  authorized  to 
run  the  car  carefully.  From  a  practical  standpoint  it  is  obvious 
that  the  purchaser  of  a  bill  of  lading  can  frequently  have  no  other 
information  as  to  whether  the  goods  have  been  received  by  the 
piirnlaiiiiiTrtbin  that  which  the  document  itself  gives  him.  He  can- 
not protect  himself  against  the  fraud.  Even  if  he  should  undertake 
the  inquiry  whether  goods  had  been  received,  the  natural  person 
of  whom  to  make  the  inquiry  would  be  the  station  agent  who  has 
already  stated  on  the  bill  of  lading  that  the  goods  were  received. 
While  the  carrier  also  cannot  in  every  case  protect  himself,  yet  it 
may  confidently  be  expected  that  mor^  care  will  he  exercised  in 
the  choice  of  agents  and  fewer  mistakes  will  happen  if  the  carrier 
is  liable  for  the  consequences  than  if  the  public  has  to  suffer,  while 
the  carrier  escapes  responsibility.  In  countries  where  the  civil 
law  prevails,  the  carrier  would  generally,  if  not  universally,  be 
held  liable.^*  And  in  the  United  States  statutes  have  been  passed 
in  a  few  States  with  the  apparent  purpose  of  making  the  bailee 
liable  under  the  circumstances  in  question.  Such  statutes  have 
been  enacted  in  Alabama,'^'^  Maryland,''^  and  Mississippi."    There 

"Armour  v.  Michigan  Central  Ry.,  the  same  result  if  the  Pennsylvania 

65  N.  Y.  Ill,  22  Am.  Rep.  603;  Bank  law  were  involved, 

of   Batavia    v.    N.   Y.,   etc.,   Ry.    Co.,  "  Watson  v.  Memphis,  etc.,  Ry.  Co., 

106    N.    Y.    195,    12    N.    E.    433,    60  9  Heisk.  255. 

Am.  Rep.  440 ;  Brooke  v.  N.  Y.,  etc.,  "  See     Denholm     v.     Halmor,     25 

Ry.,  108  Pa.  St.  529,  1  Atl.  206.  Sc.  L.  Rep.  112,  and  authorities  cited 

"  Brooke   v.   N.    Y.,   etc.,   Ry.,    108  supra,  §  418,  note  46. 

Pa.  St.  529,  1  Atl.  206,  56  Am.  Rep.  "Code  (1886),  §  1179,  construed  in 

235.     This   case   involved   a   decision  Jasper  Trust  Co.  r.  K.  C,  etc.,  R.  R. 

as   to   the   law   of   New   York   where  Co.,  99  Ala.  416,  42  Am.  St.  Rep.  75. 

the  circumstances  giving  rise  to  the  "Code   (1885),  Art.  14. 

litigation    arose.      The   discussion   of  "  Code  ( 1892)  ,§  4299,  construed  in 

the   court   makes   it   tolerably   plain.  The  Guiding  Star,  62  Fed.  Rep.  407, 

however,  that  the  court  would  reach  10  C.  C.  A.  454. 
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are  also  statutes  in  many  States  making  it  a  criminal  offense  for 
anv  affent  of  a  carrier  or  warehouseman  to  issue  documents  of  title 
when  the  goods  have  not  been  received ;  but  such  statutes  have  no 
effect  upon  the  civil  rights  of  the  holder  of  the  document.'* 

§  420.  Liability 'Of  bailee  for  misdesciiption. —  AVhere  goods  have 
been  received  by  a  carrier  or  warehouseman,  and  they  are  misde- 
scribed  in  the  document,  it  may  be  supposed  either  that  the  misde- 
scription is  in  reg'ard  to  matters  which  the  bailee  might,  by  the 
exerci-se  of  reasonable  diligence,  have  discovered,  or  the  contrary 
may  be  supposed.  It  may  also  be  supposed  either  that  the  docu- 
ment was  i-ssued  by  the  .bailee  himseM  or  by  an  agent  having 
authority  to  bind  his  princijDal,  or  the  contrary  may  be  supposed. 
So  far  as  the  authority  of  the  :ag0nt  is  concerned,  there  seems  no 
reason  to  distinguish  the  case  from  that  discussed  in  the  preceding 
section.  If  an  agent  cannot  bind  his  principal  by  issuing  a  bill 
of  lading  -when  no  goods  have  been  received,  it  is  hard  to  see  how 
the  principal  can  be  bound  by  the  issuing  of  a  bill  of  lading  when 
no  such  goods  as  those  described  therein  have  been  received.''^  Let 
it  be  siipposed,  however,  that  the  document  was  issued  by  the  bailee 
himself  or  in  jurisdictions  -where  the  principal  is  bound  by  the 
acts  of  the  agent  issuing  the  document.  Under  these  circum- 
stances, in  England,  it  is  probable  that  the  bailee  would  be  estopped 
to  deny  that  it  had  received  such  goods  as  the  document  described 
if  a  purchaser  had  bought  the  document  relying  upon  its  terms.*" 

"Arkansas,    S.  &  H.   Dig.    (1804),  '"  Gillett   v.    Hill,    2    C    &   M.   530 

§  508;  Louisiana,  Rov.  Laws,  §  2-481  ;  (in  this  case  the  bailee  had  accepted 

;\Iai yLind.  Code  (ISSS).  Art.  U;  Pub.  an   order   for   twenty   sacks   of   flour 

Gen.   Law.s   Art.    14,    §    0;   ^lissouri,  ani  was  held  estopped  to  deny  that 

Rev.    St.,    5    5052;    :\rontana,    Pena!!  j^g     had     that     number     of    sacks); 

Code      (isn,-,),     §     1020;     Xebra=ka,  Coventry   v.   Great   Eastern  Ry.   Co., 

Comp.  St.  ( ISnO) ,  §  6795 ;  New  York,  „  q_  ^;  ^   „-g     ^^^  defendant  issued 

Penal    Code,    §    (i29 ;    ^Torth   Dakota,       ,  ,  ,.  ,  r        ., 

_  .,„  two    delivery    orders    for    the    same 

Laws    1895,     §     74.50;     Pennsylvania,  ,       .         .,,  j,  .         ,        ,  ,,     . 

Pub.  Laws   (18C3),  §  2;  Br.  Purdon's  ^^'''^^^^^    ^'^^   ^"^^""^^    *°    '^°'^    ^""^^ 

Dis.     (1894),     lfi,5;     South    Dakota,  t^e  orders  were  duplicates.     The  de- 

Penal   Code    (190.3),   §    fi96 ;   Wiscon-  fen^Mit  was  held  liable  on  each  to  a 

sin,  Sanb.  &  Ber.  Annot.  St.    (1889),  ^""^     f^^     purchaser).       See     also 

S   4424.  Xnights  v.  Wiffen,  L.  R.  5  Q.  B.  660; 

™  Sp(<   the   reasoning  in   St,   Louis,  Sears   r.   Wing.ate,   3   Allen,  103,  and 

etc.,  Ry.  Co.  v.  Knight,  122  TJ.  S.  79,  cases  in  the  following  notes. 
7  S.  Ct.  1132,  30  L.  ed.  1077. 
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In  this  country  this  distinction  has  been  taken :  As  to  facts  which 
the  bailee  could  not  have  verified  there  will  be  no  estoppel.*^  But 
statements  in  a  document  of  matters  which  are  within  the  bailee's 
knowledge  will  estop  him  if  the  document  is  bought  by  a  purchaser 
in  reliance  upon  the  statements.*^  The  bills  of  lading  in  general 
use  in  this  country  contain  an  express  provision  that  the  contents 
oT packages  received  are  unknownr~This  protects  the  carrier  fTom 
liability?^  Warehousemen  also  generally  protect  themselves  by 
insertiiig  before  the  description  of  the  goods  the  words  "  said  to 
contain"  and  unless  the  bailee  thus  qualifies  his  description  it 
seems  right  that  the  buyer  of  the  document  should  be  able  to  hold 
him  to  the  accuracy  of  his  statements.  Unless  a  bailee  is  able  to 
verify  his  assertions  he  should  not  make  them,  and  it  can  hardly 
be  said  that  a  statement  of  the  contents  of  packages  is  so  obviously 
a  matter  as  to  which  the  bailee  can  have  no  knowledge  that  no 


"Hale  V.  Milwaukee  Dock  Co.,  23 
Wis.  276,  99  Am.  Dee.  169.  In  this 
ijase  a  warehouaemaii  issued  receipts 
for  barrels  of  "  mess  pork."  The 
barrels  contained  salt,  but  the  ware- 
houseman was  held  not  liable  to  a 
purchaser  of  the  receipt.  In  Dean 
V.  Drigga,  137  N.  Y.  274,  33  N.  E. 
3S6,  19  L.  K.  A.  302,  33  Am.  St. 
Eep.  721,  a,  warehouseman  issued 
receipts  for  barrels  of  "  Portland 
cement "  and  these  receipts  were 
pledged.  It  was  held  that  the 
warehouseman  did  not  warrant  the 
contents  of  the  barrels.  See  also 
Insurance  Co.  v.  Kiger,  103  U.  S. 
352,  26  L.  ed.  433;  Richards 
r.  Doe,  100  Mass.  524.  It  is  still, 
more  evident  that  the  statement  in 
a  bill  of  lading  that  goods  have  been 
received  from  the  consignor  is  no 
representation  of  his  right  to  ship 
them  and  imposes  no  liability  on  the 
carrier  in  favor  of  a  third  person. 
National  Bank  of  Commerce  v.  Chi- 
cago, etc.,  E.  Co.,  44  Minn.  224,  46 
N.  W.  342,  20  Am.  St.  Rep.  566, 
9  L.  R.  A.  263. 

''First  Nat.  Bank  v.  Dean,  137 
N.  Y.  110,  32  N.  E.  1108.  In  this 
46 


case  a  receipt  for  brandy  stated  that 
the  warehouse  in  which  it  was  stored 
was  "  free,"  which  meant  that  the 
government  tax  on  liquors  stored 
therein  had  been  paid.  The  ware- 
houseman was  held  bound  to  deliver 
to  a  purchaser  of  the  receipt  the 
brandy  free  of  tax,  though  in  fact  it 
had  not  been  paid.  See  also  Brad- 
street  V.  Heran,  2  Blatchf.  116;  Rel- 
yea  v.  New  Haven  Rolling  Mill  Co., 
42  Conn.  579 ;  Ensel  v.  Levy,  46  Ohio 
St.  255,  19  N.  E.  597.  Compare 
Robson  V.  Swart,  14  Minn.  371,  100 
Am.  Dec.  238. 

'"Miller  v.  Hannibal,  etc.,  R.  R. 
Co.,  90  N.  Y.  430,  43  Am.  Eep.  179. 
A  bill  of  lading  read  "  following 
packages,  contents  and  value  un- 
known. Thirty  barrels  of  eggs."  The 
carrier  was  held  not  liable  to  a 
pledgee  of  the  bill  of  lading,  al- 
though the  packages  contained  saw- 
dust and  not  eggs.  See  also  St. 
Douis,  etc.,  Ry.  Co.  v.  Knight,  122 
tr.  S.  79,  30  L.  ed.  1077;  Shepherd 
V.  Naylor,  5  Gray,  591;  Kelley  v. 
Bowker,  11  Gray,  428,  71  Am.  Dec. 
725. 
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purchaser  should  be  justified  in  relying  upon  his  statements,  espe- 
cially if  the  document  is  negotiable  in  form.  Accordingly,  in  the 
Uniform  AA^arehouse  Keeeipts  Act,  the  warehouseman  is  made 
liable  for  such  statements  as  he  may  make.**  The  fact  that  goods 
actually  received  are  misdescribed  will  not  prevent  the  document 
issued  for  them  from  being  a  symbol  of  the  goods  actually  re- 
ceived.®^ 

§  421.  Lack  of  title  in  the  depositor  of  the  goods. —  As  a  general 
proposition  it  needs  no  argument  to  show  that  a  bailor  having  no 
title  to  goods  cannot,  by  depositing  Lhom  with  the  warehouseman, 
or  carrier,  and  receiving  a  document  of  title  in  return,  whatever 
its  form,  give  a  good  title  to  a  purchaser  of  the  document,  however 
innocent  the  purchaser  may  be.*®      The  only  qualification  to  this 


" "  Section  20.  Liability  for  non- 
existence or  misdescription  of  goods. 
—  A  warehouseman  shall  be  liable  to 
the  holder  of  a  receipt  for  damages 
caused  by  the  nonexistence  of  the 
goods  or  by  the  failure  of  the  goods 
to  correspond  with  the  description 
thereof  in  the  receipt  at  the  time 
of  its  issue.  If,  linwerer.  the  goods 
are  described  in  a  receipt  merely  by  a 
statement  of  marks  or  labels  upon 
them,  or  upon  packages  containing 
them,  or  by  a  statement  that  the 
goods  are  said  to  be  goods  of  a 
certain  kind,  or  that  packages  con- 
taining llio  goods  are  said  to  contain 
goods  of  a  certain  kind,  or  by  words 
of  like  purport,  such  statements,  if 
true,  shall  not  make  liable  the  ware- 
houseman issuing  the  receipt,  although 
the  goods  are  not  of  the  kind  which 
the  marks  or  labels  upon  them  indi- 
cate, or  of  the  kind  they  were  said 
to  be  by  the  depositor.''  This  statute 
was  passed  during  the  first  six 
months  of  1907  in  States  of  Iowa, 
Illinois,  New  Jersey,  New  York,  Mas- 
sachupetts,  and  Connecticut;  and  in 
1908  in  Virigina,  Rhode  Island,  Ohio, 
and  Louisiana. 

*=Herrick  ;.  Barnes,  78  Minn.  475, 
81   N.   W.   526.     The  action  was  be- 


tween the  original  parties  to  the 
transaction. 

""Ogle    V.   Atkinson,   5   Taunt.    759 

(in  this  case  one  who  had  bought 
goods  with  the  plaintiflF's  money 
shipped  them  on  the  plaiutiflf's  ship. 
Thereafter  he  persuaded  the  captain 
to  give  him  a  bill' of  lading  to  blank, 
or  order.  This  bill  of  lading  he 
transferred.  It  was  held,  neverthe- 
less, the  plaintiflf  was  entitled  to  the 
goods.  The  title  passed  when  they 
were  put  on  the  ship  and  the  sub- 
sequent taking  of  a  bill  of  lading  could 
not  destroy  this  title)  ;  Insurance  Co. 
V.  Kiger,  103  U.  S.  .S.i2,  26  L.  ed.  433 

(a  factor  in  possession  of  cotton  de- 
posited it  in  a  warehouse  and  took 
receipts  which  he  pledged  with  the 
plaintiff.  The  case  arose  in  Louisi- 
ana where  no  Factors'  Act  exists  to 
protect  pledges  made  by  factors,  and 
the  court  held  that  even  though  a  stat- 
ute existed  making  warehouse  receipts 
negotiable  "  in  the  same  manner  and 
to  the  same  extent "  as  bills  of  ex- 
change, the  plaintiff  got  no  title). 
Similar  in  their  facts  were  Com- 
mercial Bank  r.  Hurt,  99  Ala.  130, 
12  So.  568,  19  L.  R.  A.  701.  42 
Am.  St.  Rep.  38;  Commercial  Bank 
V.   Lee,   99  Ala.   493,   12   So.   572,   19 


Documents  of  Title. 


723 


principle  is  that  if  the  depositor  of  the  goods,  though  he  had  no 
title,  had  ability  or  capacity  to  transfer  a  title  to  a  purchaser  for 
value,  either  by  virtue  of  actual  authority  or  because  the  owner 
had  allowed  a  situation  to  arise  which  would  estop  him  from  assert- 
ing his  title  to  the  goods,  the  same  reason  should  protect  a  pur- 
chaser of  the  document  of  title  that  would  protect  a  purchaser  of 


the  goods.®" 


The  carrier  or  warehouseman  issuing  the  document 


L.  R.  A.  705;  and  the  same  principle 
was  involved  in  Evansville,  etc.,  E.  E. 
Co.  V.  Erwin,  84  Ind.  457 ;  Dickson  v. 
Chaffe,  34  La.  Ann.  1133;  Saltus  v. 
Everett,  20  Wend.  267,  32  Am.  Dec. 
641;  Brower  v.  Peabody,  13  N.  Y. 
121;  Dows  i'.  Kidder,  84  N.  Y.  121; 
Moors  V.  Kidder,  106  N.  Y.  _32^  12 
NTir  STSI  Se5~also"Hend'erson  v. 
Williams,  [1895]  1  Q.  B.  521; 
Farquharson  v.  King,  [1902]  A.  C. 
325. 

''In  Pollard  v.  Eeardon,  65  Fed. 
Eep.  848,  21  U.  S.  App.  639,  13  C. 
C.  A.  171,  the  owner  of  hides  gave 
a.  bill  of  sale  of  them  "  loaded,  or 
about  to  be  loaded "  to  Pollard  for 
security  for  an  advance.  Afterward 
he  gave  another  bill  of  sale  to  Eear- 
don for  another  advance,  and  later 
still,  when  tlie  hides  had  been  com- 
pletely loaded  and  a,  bill  of  lad- 
ing given  for  them,  he  indorsed 
this  to  Eeardon.  The  court  held 
Eeardon  had  the  better  title  because 
when  Pollard  took  the  bill  of  sale  he 
knew  that  a  bill  of  lading  would 
issue  clothing  the  holder  with  indicia 
of  ownership,  and  was,  therefore, 
estopped  to  claim  against  the  holder 
of  tlie  bill.  It  will  be  observed  that 
in  this  case  prior  to  the  issue  of 
the  bill,  and  prior  to  the  shipment  of 
at  least  part  of  the  goods,  a  bill  of 
sale  had  been  given  for  value.  The 
title,  therefore,  passed  to  Pollard,  and 
the  shipper  had  no  title.  ]!feverthe- 
less,  he  conveyed  a  good  title  by  the 
indorsement  of  the  bill  of  lading. 
In  Moors   v.   Kidder,   106   N.   Y.    32, 


12  N.  E.  818,  the  defendants  held,  as 
.agents  for  Baring  Bros.,  bills  of 
lading  in  which  Baring  Bros,  were 
named  as  consignees,  and  upon  which 
they  had  advanced  money.  On  the 
arrival  of  the  goods  at  their  destina- 
tion, Swain,  for  whose  account  the 
transaction  had  been  entered  into, 
requested  the  defendant  to  let  him 
take  the  bill  of  lading  to  have  the 
goods  entered  at  the  custom  house 
for  the  account  of  Baring  Bros.  The 
bills  of  lading  were  surrendered  to 
him  indorsed  in  blank,  and  he  signed 
a  trust  receipt,  in  which  he  acknowl- 
edged that  he  held  the  bill  of  lading 
for  this  purpose  only.  Instead  of 
entering  the  goods  for  Baring  Bros. . 
he  entered  them  for  his  own  brokers, 
and  obtained  a  warehouse  receipt  for 
them,  upon  which  he  obtained  an  ad- 
vance from  the  plaintiffs.  The  de- 
fendant was  given  judgment,  but 
had  the  bill  of  lading  or  the  goods 
been  surrendered  to  Swain  for 
other  than  a  single  special  pur- 
pose, it  is  submitted  that  the  case 
should  be  decided  otherwise.  In 
Dows  V.  Kidder,  84  N.  Y.  121,  the 
owner  of  goods  intrusted  them  to  a 
buyer  for  the  very  purpose  of  enabl- 
ing him  to  get  a  bill  of  lading  for 
them  in  his  own  name,  which  he  did ; 
and  fraudulently  disposed  of  it  to  the 
defendants.  Had  the  defendants  not 
received  notice  of  the  plaintiff's  claim 
before  parting  with  full  value,  it 
seems  they  should  have  been  pro- 
tected. 
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does  not  by  so  doing  warrant  the  title  of  the  depositor ;  the  only 
assertion  in  the  document  is  that  the  goods  have  been  received 
from  the  bailor,  not  that  he  is  the  owner  of  them.****  Therefore,  if 
the  bailor  has  no  title  to  the  goods,  and  the  bailee  delivers  them 
to  the  rightful  owner,  he  will  not  be  liable  thereafter  to  the  bailor 
or  to  a  purchaser  from  him.  Indeed,  if  the  bailee  has  not  actually 
delivered  them  to  the  rightful  owner,  but  a  demand  for  them  has 
been  made  by  the  latter,  the  bailee  may  set  up  this  demand  in 
defense  to  an  action  by  the  bailor.*^  This  protection  of  the  bailee 
is  necessary,  for,  when  demand  is  made  by  the  true  owner,  the 
bailee  would  obviously  be  guilty  of  conversion  if  he  delivered  the 
goods  to  the  bailor,  or  for  any  reason  refused  to  deliver  the  goods 
to  the  owner.  The  protection  thus  accorded  to  the  bailee  seems 
in  conflict,  however,  with  the  statement  commonly  made  that  the 
bailee  cannot  deny  the  bailor's  title;  and,  indeed,  if  the  latter 
maxim  is  taken  literally,  there  is  a  conflict.  In  truth  the  maxim 
is  too  broadly  stated  in  the  early  cases,  and  has  sometimes  been 
repeated  in  recent  times  without  qualifications  that  are  necessary. 
It  is  true  that  the  bailee  cannot  set  up  title  in  himself.  His 
acceptance  of  the  bailment  precludes  him  from  taking  this  stand.** 

'~'  In  Insurance  Co.  v.  Kiger,  103  tracts  to  deliver  goods  to  a  purchaser 
U.  S.  3.52,  26  L.  ed.  433,  a  factor  who  of  tliem,  he  will  be  liable  for  failure 
had  pledged  wfirehouse  receipts  for  to  do  so.  Henderson  v.  William^:, 
hi=;  principal's  cotton  with  the  plain-  [isn.il  1  Q.  B.  521  (C.  A.).  But 
tiff  had  become  bankrupt  and  the  American  courts  would  probably  be 
pro])orty  was  taken  on  behalf  of  the  slow  to  construe  a  promise  of  a 
principal  from  the  warehouseman  by  bailee  to  amount  to  more  than  a 
legal  process.  The  question  was  yiromise  to  turn  over  such  right  as 
raised  whether  the  warehouseman  the  depositor  had. 
was  liable  on  his  reeeipt.  this  being,  *'  Thorne  r.  Tilbury,  3  H.  &  X.  534; 
in  terms,  a  promise  to  redeliver  to  the  Biddle  r.  Bond.  6  B.  &,  S.  225  ;  Ross 
order  of  the  factor,  that  i^s,  to  the  r.  Kdwards,  73  L.  T.  100 ;  European, 
insurance  company,  since  a  statute  etc.,  Mail  Co.  v.  Royal  Mail  Co.,  30 
made  the  receipt  negotiable.  But  tte  L.  J.  C.  P.  247  ;  Rogers  r.  Lambert, 
court  held  that  the  warehouseman  [ISDl]  1  Q.  B.  318;  Wetherly  v. 
satisfied  his  lialdlity  by  setting  up  Straus,  93  Cal.  283,  28  Pac.  1045. 
that  the  cotton  had  been  taken  by  ™  Simpson  r.  Wrenn,  50  111.  222, 
judicial  process.  To  the  same  effect  00  Am.  Dec.  511:  Thompson  r.  Wil- 
is State  Nat.  Bank  r.  Bryant,  49  Hams,  30  Kans.  114,  1  Pac.  47;  Os- 
La.  Ann.  457,  22  So.  80.  A  bailee  good  r.  Nichols,  5  Gray,  420;  Pul- 
may  of  course  assume  a  larger  obliga-  liam  v.  Burlingame,  81  Mo.  Ill,  51 
tjon  by  contract.  If  a  warehouse-  Am.  Rep.  229;  Hampton  v.  Swisher, 
man,    for    instance,    absolutely    con-  4  N.  .1.  L.  73. 
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Nor  can  he  set  up  in  an  action  at  law  the  title  of  a  third  person 
without  authority  of  the  latter.  For  could  he  do  this  successfully 
he  might  do  so  merely  for  the  purpose  of  defeating  the  bailor's 
claim,  in  order  that  he  himself  might  retain  the  goods,  not  as  agent 
for  the  true  owner,  but  for  his  own  benefit.®^  It  is  sometimes 
said  that  the  bailee  should  never  volunteer  a  dispute  of  his  bailor's 
title,®^  but  this  statement  is  not  wholly  correct.  If  a  bailee  knows 
goods  are  stolen,  or  that  the  bailor  is  acting  adversely  to  a  clearly 
valid  right,  even  though  the  true  owner  has  as  yet  made  no  demand 
for  them,  the  bailee  will  be  liable  to  him  for  conversion  if  delivery 
is  made  to  the  bailor.*^  In  case,  therefore,  that  the  bailee  knows 
of  an  adverse  claim,  he  will  deliver  to  the  bailor  at  his  peril.  The 
bailee  must,  for  his  own  protection,  choose  one  of  two  courses. 
First,  he  may  satisfy  himself  of  the  validity  of  one  of  the  two 
claims  and  obtain  authority  from  the  owner  of  the  claim  to 
refuse  delivery  to  all  other  claimants.  In  such  a  case  he  may 
plead  at  law  to  an  action  by  any  but  the  rightful  owner  the  title 
of  the  latter.  If  this  title  can  be  proved,  a  perfect  defense  is 
established.''*  Second,  if  no  actual  adverse  claim  has  been  made, 
but  the  bailee  knows  of  the  existence  of  an  adverse  right,  or  if  the 
bailee  cannot  determine  which  of  two  claimants  has  the  better  title, 
and  neither  claimant  will  give  a  boud  indemnifying  the  bailee  from 
all  damage  caused  by  delivering  to  him,  the  only  course  open  to 
the  bailee  is  to  file  a  bill  of  interpleader  against  the  several  pos- 
sible ov^mers,  praying  a  temporary  injunction  against  actions 
against  himself  until  the  true  ownership  of  the  goods  is  deter- 
mined.^^    It  may  be  added  that  a  bailee  who  redelivers  the  goods 

"  Stonard    v.    Dunkin,    2    Campb.  ment    subsequent    to    tbe    bailment. 

344;   Holl    l:   Grifiin,    10   Bing.   246;  Roberts  v.  Noyes,  76  Me.  590. 
Betteley  v.  Reed,  4  Q.  B.  511;  Moses  "'^  Schouler,       Bailments        (1905), 

r.  Taylor,  6  Mackey,  255;  Sinclair  v.  §  44,  note. 

Murphy,  14  Mich.  392;  Sherwood  v.  '^Tovme  v.  St.  Anthony  Elev.  Co.,  8 
Keal,  41  Mo.  App.  416;  Aubrey  v.  N.  Dak.  200,  77  N.  W.  608.  In  this 
Fiske,  36  N.  Y.  47 ;  Colbath  v.  Hoefer,  case  the  issue  of  documents  of  title 
43  Or.  366,  73  Pac.  10;  McCafferty  v.  to  a,  bailor  who,  as  the  bailee  knew, 
Brady,  19  W.  N.  C.  553,  9  Atl.  37;  had  no  title,  was  held  to  be  a  con- 
Burton  V.  Wilkinson,  18  Vt.  186,  46  version. 

Am.    Dec.    145.      The    principle    was  »*  See  cases  cited  supra,  note  89. 

held   inapplicable   where   tbe   bailor's  "-Hatfield    v.    McWhorter,    40    Ga. 

defect  in  title  was  due  to  an  assign-  269;   Lawson  v.  Terminal  Warehouse 
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to  the  bailor,  or  upon  his  order,  in  ignorance  of  his  lack  of  title, 
is  protected  against  subsequent  claims  of  the  rightful  owner.^" 

§  422.  Destruction  of  goods  prior  to  negotiation  of  document. — 
If  the  goods  have  been  destroyed  after  their  receipt  by  the  carrier 
or  warehouseman,  but  prior  to  a  negotiation  of  the  document  of 
title,  it  is  evident  that  the  person  to  whom  the  document  is  nego- 
tiated cannot  acquire  any  goods  by  his  purchase.  LTnless  the  bar- 
gain specifically  threw  upon  him  the  risk  of  past  loss,  the  buyer 
will  not,  however,  bear  the  risk  but  will  be  able  to  recover  any 
money  paid  by  him  for  the  bill  of  lading.  The  question  is  cov- 
ered by  what  has  been  said  of  the  risk  of  loss  where  goods  are  sold 
without  the  use  of  documents  of  title,®^  for  it  is  immaterial  what 
means  of  transferring  title  be  used;  it  is  enough  that  the  parties 
were  bargaining  in  reg'ard  to  goods  on  the  assumption  that  they 
were  then  in  existence  when  in  fact  they  were  not. 

§-1:23.  "Spent"  documents  can  transfer  no  title. —  The  reason 
why  documents  of  title  may  safely  be  used  as  symbols,  or  repre- 
sentations of  the  goods  for  which  they  were  issued,  is  because  the 
possession  of  a  document  insures  to  the  holder  the  control  of  the 
goods.  If  the  goods  have  been  delivered  up  by  the  bailee,  this 
is  no  longer  true.  It  may  be  supposed  that  the  goods  have  been 
delivered  either  to  the  person  at  that  time  entitled  to  receive  them, 
and  the  document  of  title,  not  having  been  canceled  by  the  bailee, 
subsequently  gets  into  circulation,  or,  on  the  other  hand,  it  may 
be  supposed  that  the  delivery  by  the  bailee  was  made  to  one  having 
no  right  to  the  goods.  The  rights  of  the  parties  in  these  two  cases 
may  be  different  and  they  must  be  separately  considered.  In  the 
first  place  it  is  clear  that  the  fact  that  goods  have  arrived  at  their 

Co.,  70  Hun,  281;   Ball  r.  Liney,  48  450).    And  in  this  country,  either  by 

y.  Y.  6,  8  Am.  Eep.  511 ;   Bechtel  v.  virtue    of    statute    or    otherwise,    in- 

Shaefer,    117    Pa.    St.    555,    11    Atl.  terpleader    would    doubtless    be    gcn- 

889;  De  Zouche    v.  Garrison,  140  Pa.  erally    allowed.      Pee    cases    cited   in 

St.    430,    21    Atl.    450.      It    is    true  this   section,   passim. 

that  the  right  to  bring  such   a  bill  •"  Nelson   v.   Iverson,   17   Ala.   216; 

of     interpleader     has     been     denied  Powell    v.    Robinson,    76    Ala.    423 ; 

(Crawshayr.  Thornton,  2  Mylne  &  C.  Dickinson     r.    Chaffe,     34    La.    Ann. 

1)  ;  but  that  case  has  been  criticised,  1133;   Nanson   r.   .Jacob,   93  Mo.   331, 

and  the  Common  Ljiw  Procedure  Act  6   S.  W.  246,  3  Am.  St.  Pep    531. 

of  1860,  §  12,  has  been  held  to  over-  "  Sections  7  and  8  of  the  Sales  Act. 

throw     it      (Attenborough     v.     The  Soe  supra,  §§  300-309. 
London,  etc.,  Dock   Co.,   3   C.   P.   D. 
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destination  will  not  make  a  bill  of  lading  ineffectual  as  a  symbol 
of  the  goods.  As  long  as  the  bailee  still  has  possession,  and  is 
under  a  duty  to  demand  the  surrender  of  the  document  before  sur- 
render of  the  goods,  the  document  is  unquestionably  valid.®*  A 
much  broader  statement  of  the  law  than  this  has  been  made.  It  has 
been  laid  down  by  high  authority  that  until  there  has  been  delivery 
of  possession  of  the  goods  to  the  person  entitled  to  them,  a  bill  of 
lading  remains  in  force.®®  It  may  be  doubted  whether  this  does 
not  go  too  far.^  If  goods  are  absolutely  surrendered  by  a  bailee 
■so  that  he  has  no  longer  any  control  over  them,  the  subsequent 
delivery  of  a  document  of  title  previously  issued  cannot  give  to 
the  buyer  of  it  any  actual  control  of  the  goods,  or  anything  which 
can  fairly  be  called  delivery.  If  the  delivery  by  the  bailee  was 
wrongful,  doubtless  the  rightful  holder  of  the  document  is  not 
deprived  of  his  title,^  and  he  may,  in  spite  of  the  wrongful  delivery 
of  the  bailee,  transfer  that  title  to  another;*  but  it  seems  imma- 


"'  Barber  v.  Meyerstein,  L.  E.  4 
H.  L.  317.  In  this  case  the  goods 
in  question  had  been  landed  on  a, 
"  public  sufferance  wharf."  By  the 
statute  creating  these  wharves  goods 
might  be  landed  thereon  and  still 
be  subject  to  the  lien  of  the  master 
of  the  ship,  and  a  wharfinger  is  by 
the  statute  required  to  detain  the 
goods  on  notice  of  the  master  until 
the  freight  is  paid.  The  court  held 
that  bills  of  lading  for  cotton  thus 
landed  but  subject  to  a  "  stop "  of 
the  master  of  the  vessel  were  effect- 
ual means  of  transferring  title  to 
the  cotton.  And  in  the  Exchequer 
Chamber,  Mr.  Baron  Martin  said  of 
bills  of  lading:  "Their  force  does 
not  become  extinguished  until  posses- 
sion, or  what  is  equivalent  in  law  to 
possession,  has  been  taken  on  the 
part  of  the  person  having  a  right  to 
demand  it." 

"■  See  the  extract  quoted  in  the 
preceding  note  from  Barber  v.  Meyer- 
stein, L.  R.  4  H.  L.  317.  The  state- 
ments in  this  case  are  quoted  with 
approval  in  Hieakell  v.  Farmers'  Nat. 


Bank,  89  Pa.  St.  155,  73  Am.  Rep. 
745. 

'  The  decision  of  Barber  v.  Myer- 
stein,  supra,  before  the  court  did  not 
require  so  extended  »  statement,  and 
any  criticism  upon  the  statement  is 
aimed,  not  at  the  decision  of  the  ease, 
but  at  the  possible  application  of  the 
statement  to  cases  which  it  may  be 
the  court  did  not  have  in  mind. 

^  Hieskell  v.  Farmers'  Nat.  Bank, 
89  Pa.  St.  155,  73  Am.  Rep.  745. 

"Doliff  V.  Robbins,  83  Minn.  498, 
86  N.  W.  772,  85  Am.  St.  Rep.  466. 
The  facts  in  this  case  were  as  fol- 
lows :  W.  was  engaged  in  operating 
it  public  warehouse  for  the  receipt 
and  storage  of  grain,  at  which  he  re- 
ceived a  large  quantity  of  wheat 
from  different  persons  and  issued  to 
them  therefor  the  usual  storage  re- 
ceipts. Subsequently  he  shipped  the 
wheat,  without  the  knowledge  or 
consent  of  the  ticket-holders,  to  de- 
fendants, who  were  commission  mer- 
chants, and  the  same  was  sold  by 
them,  and  the  proceeds  applied  to 
the  payment  of   an  indebtedness  due 
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terial  whether  sTich  a  subsequent  transfer  of  title  is  made  by  the 
indorsement  of  the  document  of  title,  or  by  a  bill  of  sale,  or  (aside 
from  the  Statute  of  Frauds)  orally.  A  sale  by  any  of  these  methods 
would  transfer  title,  but  would  not  operate  as  a  delivery.  There- 
fore, assuming  delivery  to  be  essential  to  perfect  a  buyer's  right 
against  third  persons,*  a  subsequent  purchaser  of  the  goods  by 
means  of  a  bill  of  sale  would,  if  he  obtained  actual  possession  of 
the  goods,  have  a  complete  title  to  them,  which  could  not  be  de- 
feated by  the  claim  of  a  prior  indorsee  of  the  document  of  title 
who  took  the  document  after  the  bailee  had  delivered  the  goods; 
whereas  while  goods  are  still  in  the  hands  of  a  carrier  or  other 
bailee  whose  receipts  are  given  by  law  equal  force,  an  indorsement 
of  a  negotiable  bill  of  lading  or  receipt  will  give  to  the  indorser 
a  title  which  cannot  be  defeated  by  the  claim  of  a  prior  vendee 
under  a  bill  of  sale,  at  least  if  made  while  the  goods  were  in  transit, 
since  the  delivery  of  the  document  is  in  this  case,  in  legal  and  in. 
practical  effect,  a  delivery  of  the  goods.''  If  it  be  supposed  that 
the  delivery  of  the  goods  by  the  bailee  which  issued  the  document 
was  made  to  the  person  at  that  time  entitled  to  receive  the  goods, 
it  is  abundantly  clear  that  a  subsequent  indorsement  of  the  docu- 

them  from  W.  Thereafter  the  ticket-  occurred  before  or  after  the  transfer 
holders  sold,  indorsed,  and  trans-  of  the  ticket.  Sargent  v.  Central 
ferred  their  several  tickets  to  plain-  Warehonae  Co.,  15  IJl.  App.  553. 
tiff,  who  demanded  of  W.  and  de-  *  *  ♦  There  can  be  no  doubt  that 
fendants  the  return  and  possession  of  a  transfer  by  indorsement  and  deliv  ■ 
the  wheat,  which  was  refused.  Held,  ery  of  storage  tickets  of  this  kind 
that  the  defendants  were  liable  to  passes  to  the  indorsee  or  purchaser 
the  plaintiff  for  the  conversion.  The  not  only  the  title  to  the  wheat  evi- 
court  said:  "  Tlie  general  rule  of  denced  thereby,  but  all  rights  and 
law  with  reference  to  storage  ticl'iets  remedies  possessed  by  tlie  holder  at 
of  this  character,  whether  issued  pur-  the  time  of  such  transfer,  as  well, 
suant  to  some  statutory  j-equirement  And  we  hold,  without  further  remark, 
or  otherwise,  is  that  the  sale  of  the  that  the  transfer  of  the  storage 
tickets  by  indorsement  and  delivery  tickets  in  question  to  plaintiff  con- 
operates  as  a  transfer  to  the  indorsee  ferred  upon  him  title  thereof  to  the 
or  purchaser  of  the  legal  title  to  the  wheat,  and  every  right  and  remedy 
commodity  represented  thereby,  and  which  the  holders  tliereof  possessed 
the  warehouseman  becomes  liable  to  at  the  time  of  the  transfer." 
the  indorsee  to  the  same  extent  as  •*  See  section  '25  of  the  Sales  Act, 
to  the  original  holder.  And  in  case  and  supra.  §  34!)  et  seg. 
of  such  indorsement  and  transfer  =  Nathan  v.  Giles,  5  Taunt.  558 ; 
the  indorsee  may  maintain  an  action  Pollard  v.  Reardon,  65  Fed.  Rep.  848, 
against  the  warehouseman  for  injury  21  U.  S.  App.  639,  13  C.  C.  A.  171. 
to   the  property,  whether  the  injury 
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ment,  which  the  bailee  negligently  failed  to  take  np,  can  only 
transfer  such  title  to  the  goods  as  the  indorser  had  at  the  time. 
If,  therefore,  the  person  receiving  delivery  from  the  bailee,  and 
being  then  the  owner  of  the  goods,  sells  and  delivers  the  goods,  a 
subsequent  indorsement  and  sale  of  the  document  can  transfer  no 
right  to  the  purchaser.® 

§  424.  Liability  of  bailee  for  failure  to  take  up  negotiable  docu- 
ments of  title. —  It  is  a  fundamental  principle  in  the  law  of  bail- 
ments that  a  bailee  who  makes  a  misdelivery  of  the  goods  is  liable 
to  the  person  to  whom  delivery  rightfully  should  have  been  made. 
Accordingly,  though  a  carrier  delivers  goods  to  the  consignee 
named  in  the  bill  of  lading,  the  carrier  is  liable  for  conversion  if 
the  bill  of  lading  was  negotiable  in  form  and  had,  prior  to  the 
delivery  of  the  goods,  been  indorsed  to  a  third  person.'^  The  obliga- 
tion of  the  carrier  was  to  deliver  not  to  the  consignee,  but  to  the 
order  of  the  consignee;  that  is,  the  holder  of  the  bill  of  lading. 
Moreover  the  obligation,  imposed  alike  by  custom,  by  the  language 


*  Anchor  Mill  Co.  v.  Burlington, 
etc.,  Ry.  Co.,  102  Iowa,  262,  71  N.  W. 
255 ;  National  Commercial  Bank  v. 
Lackawanna  Transportation  Co.,  59 
X.  Y.  App.  Div.  270,  69  N.  Y.  Suppl. 
306 ;  affd.,  without  opinion,  172  N.  Y. 
596,  64  N.  E.  1123.  The  facts  of 
these  cases  are  stated  infra,  note  8. 
See  also  Doherty  r.  Merchants'  Nat. 
Bank,  21  Ky.  L.  Rep.  62S,  52  S.  W. 
832. 

'  Tishomingo  Sav.  Inst.  v.  Johnson, 
Nesbitt  &  Co.,  146  Ala.  691,  40  So. 
503;  St.  Louis,  etc.,  Ry.  Co.  v.  Citi- 
zens' Bank,  Ark.  ,  112  S.  W. 
154;  Boatmen's  Sav.  Bank  v.  West- 
em,  etc.,  R.  R.  Co.,  81  Ga.  221,  7 
S.  E.  125;  Western,  etc.,  R.  R.  Co.  v. 
Ohio  Valley  Banking  Co.,  107  Ga. 
512,  33  S.  E.  821 ;  Douglas  v.  People's 
Bank,  86  Ky.  176,  5  S.  W.  420,  9  Am. 
St.  Rep.  276;  First  Nat.  Bank  v. 
Northern  R.  Co.,  58  N.  H.  203; 
National  Newark  Banking  Co.  v.  Del- 
aware, etc.,  R.  R.  Co.,  70  N.  J.  L.  774, 
58  Atl.  311,  66  L.  R.  A.  595;  First 
Nat.  Bank  v.  New  York  Central  R.  R. 


Co.,  85  Hun,  ICO;  Pennsylvania  R, 
Co.  V.  Stern,  119  Pa.  St.  24,  12  Atl 
756,  4  Am.  St.  Rep.  626.  See  also 
Seaboard  Air  Line  Ry.  Co.  v.  Phillips, 
Md.  ,   70   Atl.   232;    Commer 

cial  Bank  v.  Pfeiffer,  108  N.  Y,  242 
15  N.  E.  311;  First  Nat.  Bank  r 
Northern  Pacific  Ry.  Co.,  28  \'\"ash 
439,  68  Pac.  965.  See  further,  §  285 
So  if  delivery  is  made  to  one  to  whom 
the  shipper  orally  agreed  delivery 
should  be  made.  Garden  Grove  Bank 
■c.  Ilumeston,  etc.,  Ry.  Co.,  67  Iowa, 
526,  25  N.  W.  701.  But  where  the 
indorsee  authorized  the  consignee  to 
reship  the  goods  the  indorsee,  though 
retaining  an  order  bill  of  lading,  was 
held  debarred  by  its  conduct  from 
holding  the  carrier  liable.  National 
Bank  of  Phceni.xville  v.  Phila.,  etc., 
Ry.  Co.,  163  Pa.  St.  467,  30  Atl.  228. 
Like  a,  carrier  a,  warehouseman  will 
be  liable  if  he  delivers  goods  to  the 
depositor,  when  an  order  receipt  is 
outstanding.  Bahcock  v.  People's  Sav- 
ings Bank,  118  Ind.  212,  20  N.  E. 
732. 
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in  the  bills  of  lading  in  general  use,  and  in  many  jurisdictions  by 
statutes  governing  the  use  of  bills  of  lading  and  warehouse  receipts, 
to  take  up  documents  of  title  negotiable  in  form  before  surrender- 
ing the  goods  for  which  they  were  issued,  makes  a  bailee  liable 
to  a  purchaser  of  such  a  document  even  though  the  bailee  has  pre- 
viously delivered  the  goods  to  the  person  who  was  at  the  time  the 
rightful  holder  of  the  document;  because  the  bailee's  failure  to 
require  the  surrender  of  the  document  has  enabled  the  holder  to 
defraud  the  subsequent  purchaser.^     If,  however,  a  carrier  deliver 


=  Walters  v.  Western  E.  R.  Co.,  56 
Fed.  Rep.  369 ;  Hardie  v.  Vicksburg, 
etc.,  Ey.  Co.,  118  La.  254  (but  see 
Adams  v.  Steamer  Trent,  19  La.  Ann. 
262)  ;  ilerchants'  Bank  v.  Baltimore, 
etc.,  Steamboat  Co.,  102  Md.  573,  63 
Atl.  108;  Chesapeake  SS.  Co.  v.  iler- 
chants'  Bank,  102  ild.  589,  63  Atl. 
113;  Ratzer  v.  Burlington,  etc.,  R.  R. 
Co.,  64  Minn.  245,  66  N.  W.  988,  58 
Am.  St.  Rep.  530 ;  Union  Pacific  R.  R. 
Co.  V.  Johnson,  45  Neb.  57,  63  N.  W. 
144,  50  Am.  St.  Rep.  540.  See,  how- 
ever, Schlesinger  v.  West  Shore  R.  R. 
Co.,  88  111.  App.  273,  276;  Anchor 
Mill  Co.  V.  Burlington  R.  R.  Co.,  102 
Iowa,  202,  71  N.  W.  255.  In  the  case 
last  cited  goods  were  delivered  by  a 
carrier  at  the  point  of  destination  on 
an  order  signed  by  the  shipper  to 
deliver  the  goods  "  without  presenta- 
tion of  the  bill  of  lading."  The  next 
day  after  a  carload  had  been  thus 
delivered  the  shipper,  who  had  ob- 
tained a  bill  of  lading  naming  itself 
a.^  consignee,  indorsed  the  bill  for 
value  as  security  to  a  bank.  The 
case  held  that  the  purchaser  who  had 
received  possession  was  entitled  to 
the  goods,  and  that  the  bank  having 
taken  the  bill  of  lading  after  it  had 
served  the  purpose  of  its  existence 
gave  no  right  to  the  goods.  The  de- 
cision seem."*  sound,  for  at  the  time 
the  goods  were  delivered  they  were 
owned  by  the  shipper  and  were  de- 
livered under  his  directions  to  one  to 
whom  he  had  agreed  to  sell  them.     It 


is  submitted,  however,  that  if  the 
bill  of  lading  was  negotiable  in  form, 
that  is,  an  order  bill  (the  fact  does 
not  appear  in  the  case),  the  carrier 
would  be  liable  to  the  bank  since  its 
surrender  of  the  goods  without  de- 
manding the  surrender  of  the  bill  of 
lading  caused  the  fraud  upon  the 
banlc.  If  the  bill  of  lading  was  a 
straight  bill,  however,  the  railroad, 
under  the  custom  prevailing  in  the 
United  States,  was  justified  in  its  ac- 
tion and  the  bank  would  acquire  no 
right  except  against  its  fraudulent 
customer,  the  shipper.  It  was  held  in 
National  Commercial  Bank  r.  Lacka- 
wanna Co.,  59  N.  Y.  App-.  Div.  270, 
69  N.  Y.  Suppl.  396;  alTd.,  without 
opinion,  172  N.  Y.  596,  64  X.  E.  1123, 
that  such  a  surrender  of  the  goods 
to  a  holder  of  the  bill  of  lading  was 
not  a  conversion  even  though  the 
carrier  negligently  failed  to  take  up 
a  negotiable  bill  of  lading.  Doubt- 
less it  is  true  that  the  surrender  of 
the  goods  to  the  holder  of  the  bill 
was  not  a  conversion,  but  the  failure 
to  deliver  goods  on  the  demand  of 
the  subsequent  purchaser  of  the  bill 
of  lading  should  render  the  carrier 
liable  on  the  ground  of  estoppel  for 
conversion.  To  be  sure,  there  are  no 
goods  in  the  carrier's  hand  to  deliver 
at  the  time  of  this  subsequent  de- 
mand, but  the  carrier  has,  by  leaving 
the  bill  of  lading  outstanding,  in 
eflTect,  represented  that  the  goods  are 
still  in  its  hands  and  should,  there- 
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j^oods  to  one  who  is  entitled  to  them,  the  carrier  is  not  liable  to 
another  person  who  holds  even  a  negotiable  bill  of  lading  for  them 
without  right.^  But  it  should  be  observed  that  if  the  document 
is  negotiable  in  form  the  bailee  will  not  be  safe  in  making  delivery 
even  to  the  person  to  whom  the  goods  and  the  document  rightfully 
belong  without  the  surrender  of  the  document.  For  though  he 
will  not  be  liable  to  any  one  having  knowledge  of  the  right  of  the 
person  to  whom  the  goods  were  delivered,  a  subsequent  purchaser 
for  value  of  the  document  without  notice  could  hold  him  liable.^" 
Where  documents  of  title  are  not  made  out  to  order  or  bearer  the 
only  obligation  of  the  bailee,  unless  he  has  notice  of  inconsistent 
rights,  is  to  deliver  the  goods  to  the  person  named  in  the  docu- 
ment as  the  one  entitled  to  receive  them.'''' 

§  425.  What  title  is  transferred  by  negotiation  of  negotiable  docu- 
ment of  title. — i  In  the  preceding  sections  it  has  been  considered 
in  what  cases  it  is  possible  for  one  who  obtains  the  indorsement 
of  a  negotiable  document  of  title,  according  to  its  tenor,  never- 
theless to  fail  in  acquiring  title  to  the  goods  for  which  the  docu- 
ment purports  to  have  been  issued.  The  positive  side  of  the 
question  remains  for  consideration.  Let  it  be  supposed  that 
none  of  the  flaws  considered  in  the  preceding  sections  exist,  what 
are  the  rights  of  a  holder  of  the  document  ?  The  answer  to  this 
question,  according  to  what  may  be  called  the  common-law  theory 
of  documents  of  title,  is  that  the  indorsee  acquires  such  title  by 
means  of  the  document  as  the  indorser  could  have  given  him  by 
delivery  of  the  goods.  That  the  indorsee,  unless  the  indorser  mani- 
fest a  contrary  intention,  acqtiires  as  much  right  as  this  is  clear. -"^ 

fore,  be  eatopped  to  show  the  prior  to  the  bank  beca^ise   the   drawee   on 

delivery  as  an  excuse  for  refusing  to  acceptance  of  the  draft  was  entitled 

comply  wth   the   subsequent   demand  to    receive    the    bills     of    lading.      A 

of  a  iona  fide  holder  for  value  of  the  similar  case  in  regard  to  warehouse 

bill  of  lading.  receipts  is  Mortimore  v.  Ragsdale,  62 

"  Commercial  Bank  v.  Chicago,  etc.,  Miss.  86. 
:Ry.   Co.,  160  111.   401,  43  N.  E.  756.  ""  See  cases  cited  supra,  note  8. 

In    this    case    a   bank    held    bills    of  "  See  supra,  §  285. 

lading    to    secure    time    drafts.      The  »'  This    has    always    been    regarded 

drafts  were  accepted  by  the   drawee  as  settled  by  Lickbarrow  v.  Mason,  2 

but  the  bills  of  lading  were  not  sur-  T.  R.  6.3,  1  H.  Bl.  357,  2  H.  Bl.  211, 

rendered;    nevertheless    the    railroad  6   East,  20,  note,   5  T.  R.   683.     See 

delivered   the   goods    to    the    drawee.  also  Walley  v.  Montgomery,  3  East, 

The  court  held  the  railroad  not  liable  585;    Sewell    v.    Burdick,    L.    E.    10 
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Even  though  the  indorsement  was  a  violation  by  the  indorser  of  a 
duty  to  some  other  persons,  according  to  what  may  be  called  the 
mercantile  theory  the  indorsee  may  get  a  better  title  than  the  in- 
dorser ha<l  or  than  he  could  have  given  by  a  delivery  of  the  goods.^* 
By  that  theory  the  form  in  which  a  negotiable  document  of  title  is 
taken  is  a  representation  of  title  and,  therefore,  one  who  bails  his 
goods  and  takes  a  bill  of  lading  or  warehouse  receipt  to  the  order  of 
another  person  is,  in  effect,  making  a  representation  that  the  title 
of  the  goods  is  in  that  person.-'*  This  representation  is  imma- 
terial in  any  dispute  unless  some  one  has  bought  or  advanced 
money  upon  the  document  on  the  faith  of  the  representation . 
In  sueh  a  case  a  bailor  should  be  estopped  to  deny  the  truth  of  hi'j 
representation.  Merchants  and  bankers  undoubtedly  look  upon  th« 
form  of  the  document  as  equivalent  to  a  representation,  whereas 
possession  of  the  goods  themselves  is  not,  in  itself,  a  representa- 
tion or  ground  of  estoppel.''^  Accordingly,  by  the  mercantile  view, 
the  indorsement  of  a  dociiment  may  transfer  title  when  delivery 
of  the  goods  could  not.-'"      In  the  same  way  an  indorsement  of  a 


A.  C.  74;  Gibson  v.  Stevens,  8  How. 
3S4,  12  L.  ed.  1123;  :Mean3  r.  Bank 
of  Kandall,  1-16  U.  S.  CjiO,  13  S.  Ct. 
186,  36  L.  eti.  1107;  Horr  v.  Barker, 
8  Cal.  G03,  11  C'al.  393,  70  Am.  Dec. 
791;  Mears  r.  W.iples,  3  Houst.  581, 
4  Hou^t.  62 ;  Burton  r.  Curyea,  40 
111.  320,  89  Am.  Dec.  350;  Branson 
r.  Heckler,  22  Kans.  010;  Halsey  r. 
Warden,  25  Kana.  128;  Xewcomb  r. 
Cabell,  10  Bush,  460,  469;  Winslow 
r.  Xortnn,  29  ifp.  419,  50  Am.  Dec. 
601;  Lee  r.  Kimball,  45  ^le.  172; 
Gregory  r.  Wandell,  40  :\rich.  432 
(elevator  receipts)  ;  Conrad  r.  Fisher, 
37  Mo.  App.  352,  8  L.  R.  A.  147 
(warehouse  receipts)  ;  White  Live 
Stock  Co.  V.  Chicago,  etc.,  R.  R.  Co., 
87  ^lo,  App.  330;  Second  National 
Bank  r.  Walbridge,  19  Ohio  St.  419; 
Millhi=er  :\rfg.  Co.  v.  Galle.co  Mills 
Co.,  101  Va.  579,  44  S.  E.  760. 

"Wait  P.  Baker,  2  Ex.  1  (in  this 
case  the  seller  who  had  taken  the 
bill  of  lading  to  his  own  order  wrong- 
fully refused  to  indorse  it  to  the 
buyer,  but  indorsed  it  for  an  advance 


to  another  person.  The  latter  was 
held  entitled  to  recovery  from  the 
buyer  who  obtained  possession  of  the 
goods)  ;  Gabarron  r.  Kreeft,  L.  R.  10 
Ex.  274  (here  the  shipper  had  con- 
tracted to  sell  all  the  ore  in  a  cer- 
tain mine,  and  payment  had  been 
made  in  advance  by  the  buyer  of  a 
sum  sufficient  to  pay  for  the  ship- 
ment in  question.  In  violation  of  his 
contract  the  shipper  obtained  a  bill 
of  lading  from  a  fictitious  person  and 
indorsed  the  bill  to  secure  an  ad- 
vance. The  person  making  the  ad- 
vance was  protected)  ;  Pease  v. 
Gloahec^L.  R.  1  P.  C.  2197T^ea3irrr 
Sfott,  2  Q."b7  Dr'376". 

"See  siijira.   §   2,S2  et  seg. 

'=  See  snprn.  §  313. 

"  Munroe  r.  Philadelphia  Ware- 
house Co.,  75  Fed.  Rep.  545  (see  the 
facts  of  this  case  stated  infra,  §  437, 
note)  ;  Commercial  Bank  i\Arm3bv 
<''"•■  120  Ga.  74.  47  1^.  589  (see 
the  facts  of  this  case  stated  supra, 
§  292,  note). 
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negotiable  document  of  title  and  delivery  of  the  document  is  a 
representation  that  the  indorser  has  transferred  title  to  the  goods 
represented  by  the  document,  whereas  a  delivery  of  possession  of 
the  goods  themselves  would  not  amount  to  such  a  representation. 
The  mei'cantile  theory  would  be  most  completely  expressed  by 
providing  that  the  indorsee  of  a  negotiable  document  of  title  ac- 
quires such  title  to  the  goods  as  not  only  the  depositor  or  bailor 
but  also  the  person  to  whose  order  the  goods  were  made  deliverable 
on  the  face  of  the  document  and  any  subsequent  indorsee  of  the 
document  had.  The  Sales  Act  in  the  section  under  considera- 
tion'' should  be  construed  as  meaning  this  in  effect,  since  it  pro- 
vides that  the  indorsee  acquires  not  only  such  a  title  to  the  goods 
as  the  person  negotiating  the  document  and  the  person  to  whose 
order  the  goods  were  to  be  delivered  had,  but  also  such  title  as 
these  persons  had  ability  to  convey.  These  last  words  should  be 
understood  as  intended  to  cover  the  case  where  the  form  of  the 
document  amounts  to  a  representation  of  title  in  a  particular 
person. ■**  In  most  cases  the  express  provision  of  section  "8  will 
make  clear  that  the  Sales  Act  enacts  what  has  been  called  the 
mercantile  view. 

§  426.  Negotiation  of  document  transfers  bailee's  contractual  obli- 
gation.—  The  common  law  made  no  exception  in  regard  to  bills  of 
lading  to  the  rule  that  choses  in  action  are  not  assignable."'®  In 
England  the  law  was  changed  by  a  statute  in  1855,^"  which  pro- 

"  Section  33.  had  ability  to  convey  to  a  purchaser 
"  In  the  Uniform  Warehouse  Ee-  in  good  faith  for  value, 
ceipts  Law  the  meaning  is  made  very  "  "  A  bill  of  lading  is  not  a  nego- 
clear  by  the  insertion  of  the  words  ti^ble  instrument  in  the  ordinary 
"depositor  or"  as  italicized.  Sec-  sense  of  those  words.  An  indorsa- 
tion 41.  Rights  of  person  to  whom  a  n>ent  and  delivery  of  it  for  value 
leceipt  has  been  negotiated.  A  per-  oP^^^^s  to  transfer  the  title  to  the 
son  to  whom  a  negotiable  receipt  has  ^""^^  described  in  it,  but  not  as  an 
.  ,  ,  J..  J  J  .  j.1.  u  assignment  of  the  contract  except  by 
been  duly  negotiated  acquires  thereby  °  j_       i_  . 

,     ,    r,     n    i.,1    i    ji  ,  ,,  force  of  some  statute,  as  is  now  the 

—  (a.)    Such  title  to  the  goods  as  the  .      „     ,      ,         '  ,    ,, 

.     .       j^,  .       ^    ,  case    m    England    and    some    of    the 

person  negotiating  the  receipt  to  him  ^^^^^^    ^^^^  „      ^^^   ,,,     ^^^^^^^   ^^^ 

had   or   had   ability   to   convey   to   a  ^^^^  ^    ^  _   j^O  ^^^^^_   jgg^   ^gg^   ^3 

purchaser    m    good   faith    for    value,  ;^J•     j,     97.     B^^rnum    Grain    Co.    r. 

and  also  such  title  to  the  goods  as  Great   Northern   Ry.   Co.,   102   Minn, 

the    depositor    or    person    to    whose  147,  112  N.  W.  1030. 

order  the  goods  were  to  be  delivered  '"The  Bills  of  Lading  Act,  18  &  19 

by  the  terms  of  the  receipt  had  or  Vict.,  c.  111. 
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vided  that  not  only  the  indorsee  of  a  bill  of  lading  but  the  con- 
signee named  in  a  bill  of  lading  should  "  have  transferred  to,  and 
vested  in  him  all  rights  of  suit  and  be  subject  to  the  same  liabili- 
ties  in  respect  of  such  goods,  as  if  the  contract  contained  in  the 
bill  of  lading  had  been  made  with  himself."  This  particular  form 
of  statute  has  not  been  copied  in  the  United  States,  but  the  legisla- 
tion previously  referred  to,"-'  attempting  to  make  bills  of  lading 
"  negotiable,"  should  at  least  be  construed  as  making  the  con- 
tractual obligation  of  the  carrier  transferable.  The  legislation 
in  regard  to  warehouse  receipts^^  is  doubtless,  in  many  States, 
wide  enough  to  reach  this  result. ^^  In  the  absence  of  legislation 
the  owner  of  the  goods,  however  he  became  owner,  whether  by 
negotiation  to  him  of  a  document  of  title  or  otherwise,  is  entitled 
to  the  usual  remedies  of  an  owner.  If  a  carrier,  for  instance,, 
injures  or  wrongfully  refuses  to  deliver  his  goods  to  the  owner, 
the  latter  may  sue.^*  But  it  is  sometimes  desirable  for  the  owner 
of  goods  to  sue  not  by  virtue  of  such  ownership  but  upon  the 
special  contract  which  the  bailee  made  with  the  bailor.  In  some 
cases  withouc  the  aid  of  statute  this  result  has  been  reached  by 
regarding  the  owner  of  the  goods  as  the  real  party  in  interest  or 
the  beneficiary  for  whose  benefit  the  contract  of  bailment  was- 
made.  This  doctrine  can  of  course  be  applied  only  in  States- 
which  accept  as  a  broad  proposition  that  the  beneficiary  of  a  con- 

"  Supra,  §  407.  54  Ala.  108;  Dyer  v.  Great  Xorthern 

"  See  supra,  S  407.  R.   R.   Co.,  51   Minn.   34.5,   .53   N.   W. 

"'The  Uniform  Warehouse  Receipts  714,  38  Am.  St.  Rep.  506;  Harvey  r. 

Act  expressly  provides,   like  the  sec-  Terre  Haute  R.  R.  Co..  74  JIo.  538; 

tion  of  the   Sales  Act  under   consid-  Shellenberg    r.    Fremont,    etc.,   R.   R. 

eration,   that   the  negotiation   of  the  Co.,   45  Neb.  487,  63  N.  W.   859,  50 

document  carries  with   it  the   direct  Am.  St.  Rep.   561;    Arnold  v.  Prout, 

obligation  of  the  warehouseman  who  51  X.  H.  587 ;  Thompson  v.  Fargo,  49 

issued  it,  and  such  has  been  the  con-  N.  Y.  188,  10  Am.  Rep.  342;  Arbuckle 

struction  placed  upon  the  New  York  v.    Thompson,    37    Pa.    St.    170.      So 

statute  of  1858,  c.  326,  §  6.     Brooks  where   a,  warehouseman   issued   a  re- 

r.  Hanover  Nat.  Bank,  26  Fed.  Rep.  ccipt   to    the    depositor,    stating    the 

301 ;  Whitlock  P.  Hay,  58  N.  Y.  484.  goods  were  to  be  delivered  to  a  speci- 

And  the  Georgia  Code  seems  to  have  fied  third  person,  the  latter  was  held 

the  same  effect.     Askew  v.  Southern  entitled   to    bring   trover    or    detinue 

Ry.  Co.,  Ga.  App       ,  58  S.  E.  242.  against    the   warehouseman.      ;Magde- 

=*Dunlop  !'.  La.mbert,  6  CI.  &.  Fin.  burg    (.    Uihlein,    53    Wis.    165,    10 

600 ;  Mobile,  etc.,  Ry.  Co.  r.  Williams,  N.  W.  363. 
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tract  may  stie  upon  it,^'  and  even  in  such  jurisdictions  it  is  a 
step  beyond  the  usual  applications  of  the  doctrine  to  regard  an 
indorsee,  even  of  an  order  bill  of  lading,  as  a  beneficiary,  since  the 
indorsement  is  made  after  the  contract  of  bailment.  The  logical 
rule  is  that,  apart  from  statute,  as  the  consignor  or  depositor  is 
the  person  with  whom  the  contract  of  bailment  was  made,  he  is, 
and  remains,  the  proper  plaintiff  in  any  action  upon  the  contract.^* 
Where,  however,  the  action  sounds  in  tort  or  is  for  any  other 
reason  based  on  a  right  of  property,  not  upon  a  special  contract, 
ownership  of  the  goods  is  essential  for  the  plaintiff.^^  The  Eng- 
lish Bills  of  Lading  Act,  as  its  words  quoted  above  show,  not  only 
enables  the  contractual  obligations  of  a  carrier  to  be  transferred 
but  also  the  contractual  obligations  of  the  consignee;  that  is,  the 
indorsee  is  both  given  the  rights  and  made  subject  to  the  liabilities 
of  the  original  contract.^^  In  the  absence  of  statute  it  is  clear 
that  the  contractual  obligation  of  the  consignor  to  the  carrier  can- 
not be  transferred  by  the  mere  indorsement  of  a  document  of  title. 
The  consignor  or  depositor  may  be  merely  an  agent  and,  if  so,  on 
the  doctrines  of  agency  the  principal  is  liable.  Also  the  indorsee 
of  a  document  of  title  may  render  himself  liable  on  the  contractual 
obligations  of  the  original  depositor  by  entering  into  a  novation  or 
direct  relation  with  the  bailee,  and  this  novation  may  include  as 

'"■  Upon  this  matter  see  Wald's  Pol-  E.  Caa.   105,  note.     But  see  Sweeney 

lock,   Contracts    (3d  ed.),   p.   228   et  v.  Wat«rhouse,  39  Wash.  507. 
seq.  ^'  Sargent   r.   Morris,    3   B.   &   Aid. 

''"Dimlop  V.  Lambert,  6  CI.  &  Fin.  277;    Dawes   )'.    Teck,    8   T.   E.    330; 

600;  Cantwell  v.  Pacific  Exp.  Co.,  58  Blum,  Frank  &  Co.   v.  The  Caddo,  1 

Ark.  487;  s.  c,  25  S.  W.  503;  Illinois,  Woods    (U.   S.   C.   C),   64;    Pennsyl- 

etc,  E.  Co.  V.  Schwartz,  13  111.  App.  vania  Company  r.  Holderman,  69  Ind. 

490;   Ohio,  etc.,  E.  Co.  !'.  Emrich,  24  18;   Wetzel   r.   Power,   5  Mont.   214; 

111.  App.  245 ;  Chicago,  etc.,  E.  Co.  V.  Green    v.     Clarke,     12     N.     Y.     343 ; 

Shea,  66  111.  471;  Blanchard  v.  Page,  Krulder   v.   Ellison,   47   N.   Y.   36,   7 

8    Gray,    281;     Finn    v.    Western    E.  Am.  Eep.  402 :  Griffith  r.  Ingledew,  6 

Corp.,    112   Mass.   524,    17    Am.   Eep.  S.  &  E.  429,  9  Am.  Deo.  444. 
128;    Atchison    v.    Chicago,    etc.,   Ey.  =«  See  Sewell  r.   Burdick,   10  A.   C. 

Co.,  80  Mo.  213;  Missouri  Pacific  E.  74,   in  which  case   it  was   held   that 

Co.  V.  Smith,   84  Tex.  348;   s.  c,  19  one   to   whom   a   bill    of   lading   had 

S.   W.   509,   510;   Hooper  v.   Chicago,  been  indorsed  as  security  was  not  one 

etc.,  R.  Co.,  27  Wis.  81,  9  Am.  Eep.  to  whom  the   property  in  the  goods 

439 ;  note  in  22  L.  E.  A.  415,  428  to  passed    within    the    meaning   of     the 

Eamsey,     etc.,     Co.     v.     Kelsea,     55  statutes,   and,  therefore,   such  an  in- 

N".  J.   L.   320,   26  Atl.  907;    Swift   v.  dor.see  was  not  personally  liable  for 

Pacific  Mail,  etc.,  Co.,  30  Am.  &  Eng.  freight. 
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part  of  its  terms  tliat  the  indorsee  shall  assume  the  liabilities  of  the 
deiic^itor.^"  Aside  from  such  cases  the  contractual  rights  of  the 
bailee  must  be  exercised  against  the  original  bailor  without  regard 
to  who  may  ha\-e  become  the  owner  of  the  goods  or  the  holder  of 
the  documents  issued  for  them.^°  The  Sales  Act  does  not  change 
the  common  law  in  this  respect.  Although  the  obligation  of  the 
carrier  is  transferred  by  indorsement  the  contractual  rights  of 
the  carrier  are  not.  The  reason  for  this  distinction  is  plain.  A 
bailee  who  issues  a  document  to  A.,  or  order,  is  in  effect  making 
a  promise  not  simply  to  A.  but  to  any  indorsee  of  A.,  and  a  statute 
providing  that  an  indorsee  of  A.  has  full  contractual  rights  against 
the  bailee  is  merely  carrying  out  the  intention  of  the  parties, 
whereas  the  obligations  of  the  depositor  in  regard  to  the  payment 
of  freight  or  other  matters  are  not  made  to  order.  It  should  be 
noticed,  however,  that  though  the  indorsee  of  a  document  of  title 
does  not  become  liable  on  the  contract  of  the  original  depositor, 
he  will  frequently  be  unable  to  enforce  his  rights  under  the.  docu- 
ment unless  he  performs  or  causes  to  be  performed  such  obliga- 
tion. For  the  bailee,  though  he  cannot  sue  the  indorsee,  will  fre- 
quently be  able  to  say  "  it  was  a  condition  of  my  obligation  in 
regard  to  these  goods  that  payment  of  freight  or  storage,  or  other 
p(rformance,  should  be  made,  and  until  this  is  done,  I  am  not 
bound  to  perform  my  promise." 

™  Thus  it  lias  been  held  that  where  ment.     See   further,  Dart   r.  Ensign, 

nn   indorsee   of   a   bill   of   lading  re-  47  N.  Y.   61!) ;   Elwell    r.   Skiddy,   77 

cpived   the   property   and   the    bill    of  N.   Y.    2R2 ;    Ackerman   r.   Redfield,   9 

hiding  contained  a  provision  that  the  Hun,  378:  Bickford  r.  Kerr,  18  L.  C. 

ijnnds  should  be  delivered  to  the  con-  Jur.  Q.  B.  1(19. 

signee    or   his   assigns,    "he   or   they  "Accordingly    if    goods    are    deliv- 

paying    freight    for    the    same  "    the  ered  to  the  consignee  or  indorsee  of 

acceptance   of   the   goods   indicated  a  a  bill  of  lading  without  payment  of 

promise  by  the  indorsee  to  pay  the  the  freight  the  consignor  may  be  sued 

freight.      Trask    v.    Duvall,   4   Wash.  for   it.     Blanchard   r.  Page,  S   Gray, 

C.    C.    181.      It    may    be    questioned  281,   286:   Wooster  v.   Tarr,   8   Allen, 

whether  such  words  in  a  bill  of  lad-  270,    85    Am,    Dec,     707 ;     Gilson    i . 

ing  amount  to  more  than  a  condition  Gladden,    1    Lans.     172 ;     Jobbitt    r. 

justifying  the  carrier  in  refusing  de-  Goundry,    29    Barb,    509 :    Layng    v. 

livery  of  the  goods  without  payment  Stewart,   ]    W,  &   S,   222 :    Collins   r. 

of    freight  —  in  other  words,    giving  Union  Transportation  Co,,   10  Watts, 

the    carrier   expressly    a    lien    which  384.      Compare   McEwen    v.    Railroad 

would  be  waived  by  the  delivery  of  Co.,  33  Ind,  368,  375,  5  Am.  Kep.  216. 
the   goods,   without    demanding   pay- 
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§  427.  Eights  acquired  by  transfer  of  documents  —  Provision  of 
the  Sales  Act. — 

Sec.  34.  RIGHTS  OF  PERSON  TO  W^HOM  DOCU- 
MENT HAS  BEEN  TRANSFERRED.—  A  person  to  whom 
a  document  of  title  has  been  transferred,  but  not  negotiated,  acquires 
thereby,  as  against  the  transferor,  the  title  to  the  goods,  subject  to 
the  terms  of  any  agreement  with  the  transferor. 

If  the  document  is  non-negotiable  such  person  also  acquires  the 
right  to  notify  the  bailee  who  issued  the  document  of  the  transfer 
thereof,  and  thereby  to  acquire  the  direct  obligation  of  such  bailee 
to  hold  possession  of  the  goods  for  him  according  to  the  terms  of  the 
document. 

Prior  to  the  notification  of  such  bailee  by  the  transferor  or  trans- 
feree of  a  non-negotiable  document  of  title,  the  title  of  the  transferee 
to  the  goods  and  the  right  to  acquire  the  obligation  of  such  bailee 
may  be  defeated  by  the  levy  of  an  attachment  or  execution  upon  the 
goods  by  a  creditor  of  the  transferor,  or  by  a  notification  to  such 
bailee  by  the  transferor  or  a  subsequent  purchaser  from  the  trans- 
feror of  a  subsequent  sale  of  the  goods  by  the  transferor. 

This  section  covers  two  distinct  kinds  of  cases  —  first,  transfers 
of  non-negotiable  documents  of  title.  Such  documents  can,  under 
the  terms  of  the  act,  only  be  transferred,  as  distinguished  from 
negotiated,  and  the  provisions  of  this  section  in  regard  to  them 
are  in  conformity  with  the  general  tenor  of  the  act  on  this  matter. 
The  reasons  for  this  have  already  been  explained. ^^  The  section 
covers  also  the  case  of  documents  of  title  negotiable  in  form 
but  lacking  an  indorsement  necessary  for  complete  negotiation. 
Though  in  neither  case  does  the  transferee  get  a  perfect  and  abso- 
lute right  there  is  this  difference  between  the  two  cases.  Where 
the  document  is  negotiable  in  form  the  mere  possession  of  it  pro- 
tects the  holder's  rights,  for  the  bailee  who  issued  the  document 
will  not  surrender  the  goods  unless  the  document  is  surrendered. 
But  the  possession  of  even  an  indorsed  non-negotiable  document 
gives  the  holder  no  such  protection. 

^  428.  Creditor's  rights  when  document  is  transferred. —  Enough 
has  been  said  in  previous  sections^^  to  indicate  the  limitatiou  of 

"  See  supra,  §§  406,  413.  '"  See  supra,  §§  285,  406,  413. 

47 
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the  rights  of  a  transferree  of  a  non-negotiable  document  of  title. 
The  rights  of  a  transferee  without  indorsement  of  a  negotiable 
document  of  title  are  subject  to  similar  limitation  when 
indorsement  is  made,  as  it  is  by  the  Sales  Act,  an  essential  for 
the  negotiation  of  documents  of  title  in  the  same  way  that  it  is 
in  regard  to  bills  of  exchange  and  promissory  notes.  But  the 
possession  of  the  negotiable  document  and  the  right  given  by 
section  35  of  the  Sales  Act  to  obtain  the  necessary  indorsement 
make  the  holder  of  even  an  unindorsed  negotiable  document  secure. 
The  rule  provided  by  the  last  paragraph  of  section  34  of  the  Sales 
Act  is  a  necessary  consequence  of  the  theory  of  documents  of  title 
adopted  by  that  act,  for  where  there  is  merely  a  transfer  of  a 
non-negotiable  document  of  title  the  document  does  not  control  the 
possession  of  the  goods,  and  is  not,  therefore,  a  symbol  of  them. 
Accordingly  there  is  no  delivery,  and  where  delivery  is  necessary 
for  the  transfer  of  a  title  good  against  subsequent  purchasers  or 
creditors  of  the  seller,^^  the  rights  of  the  transferee  are  inferior  to 
those  of  the  attaching  creditor  or  the  subsequent  purchaser.  This 
view  has  the  support  of  excellent  authority,^'*  and  is  adopted  by 

"  Ag  to  the  rule  of  the  Sales  Act  or    for    any    other    reason,    are    not 

on    this    point,    see    sections    23,    26.  precedents  in  point,    ilany  such  ea=;eg 

The  law  aside  from  the  Sales  Act  is  -will  be  found  which   speak   of  docu- 

fliscussed  supra,  §§  350,  352  et  seq.  nicnts  as  symbols  of  the  goods.     But 

"  Hallgarten  v.  Oldham,  135  Mass.  that  expression  will  not  help  us,  un- 

1,    46    Am.    Eep.    433.      A   creditor's  less  it  means  that  a  transfer  of  the 

levy  on  goods  in  a  warehouse  was  in  documents  has  the  effect  of  a  delivery 

this    case    given    priority    over    the  of  the  goods  as  against  an  attaching 

right   of  an   indorsee  of   a  non-nego-  creditor,  who  would  be  preferred  un- 

tiable  warehouse  receipt.      The  court  less    the    goods    had    ch.T,nged    hands, 

said :     "  It  cannot  be  borne  in  mind  The  question  is,  then,  how  the  trans- 

too   carefully   that    the    only    matter  fer   of   any   document  can   have  that 

now  under  discussion  is  whether  there  effect.     The   goods   are  in  the  hands 

has  been  a  delivery  in  this  sense,  or  of    a    middleman,    and    they     remain 

dealings    having   the    legal    effect    of  there.     A   true   change  of   possession 

such  delivery,  of  the  goods  referred  to  could  only  be  brought  to  pass  by  his 

in     the     warehouse     receipt.       Cases  becoming  the  servant  of  the  purchaser 

which  turn  on  a  question  of  property  for  the  purpose  of  holding  the  goods, 

only,    or    in    which    delivery    or    its  so  that  his  custody  should  become  the 

equivalent  was  not  essential,  whether  possession   of   his   master.     But  thi? 

because   the    question    arose    between  is  not  what  happens,  and  it  has  been 

the  parties  to  the  sale  or  mortgage,  held  that  less  would  satisfy  the  law, 

or  because  delivery  was  not  necessary  A   carrier,    or   the   warehouseman   in 

in  that  jurisdiction  to  complete  the  this  case,  is  not  the  servant  of  either 

transaction  as  against  third  persons,  party    quoad  _  the    possession,    but    a 
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the  paragraph  of  the  Sales  Act  under  consideration.       But  in 
regard  to  bills  of  lading  a  certain  confusion  exists,  due  presumably 


bailee  holding  in  liis  own  name,  and 
asserting  a  lien  for  his  charges 
against  all  parties.  He  alone  has 
possession  of  the  goods,  whether  the 
document  is  transferred  or  not.  But 
it  has  been  held  that  the  principle  of 
the  rule  requiring  a  delivery  is  satis- 
fied, although  the  leuter  of  it  is  not, 
if  the  possessor  of  the  goods  becomes 
the  purchaser's  bailee.  Tuxworth  v. 
Moore,  9  Pick.  347,  20  Am.  Dec.  479; 
Russell  i!.  O'Brien,  127  Mass.  349, 
354;  Dempsey  v.  Gardner,  127  Mass. 
381,  34  Am.  Rep.  389.  Now,  it  is 
obvious  that  a  custodian  cannot  be- 
come the  servant  of  another  in  re- 
spect of  his  custody  except  by  his 
own  agreement.  And,  a  fortiori,  when 
that  custodian  does  not  yield,  but 
maintains  his  own  possession,  it  is 
clear  that  his  custody  cannot  inure 
to  the  benefit  of  another,  as  if  it  were 
the  possession  of  that  other,  unless 
the  bailee  consents  to  hold  for  him 
subject  to  his  own  rights.  The  only 
way,  therefore,  in  which  a  document 
can  be  a  symbol  of  goods  in  a.  bailee's 
hands,  for  the  purposes  of  delivery  to 
a,  purchaser,  is  by  showing  his  con- 
sent to  become  the  purchaser's  bailee. 
It  may  or  may  not  be  true  that,  if  a 
warehouse  receipt  contains  an  under- 
taking to  deliver  to  order,  that  under- 
taking is  to  be  regarded  as  an  offer 
by  the  warehouseman  to  any  one  who 
will  take  the  receipt  on  the  faith  of 
it,  and  that  it  will  make  him  ware- 
houseman for  the  indorsee,  without 
more,  on  ordinary  principles  of  con- 
tract. That  is  the  argument  of  Ben- 
jamin, Sal^  (2d  ed.),  676  et  seq., 
criticising  '  Farina  v.  Home,  16 
M.  &  W.  119, 'and  Blackburn,  Sales, 
297.  But  the  criticism  a.nd  the  case 
agree  in  the  assumption  that  the  only 
way  in  which  the  indorsement  of  a 
document  of  title  can  have  the  effect 


of  a  delivery  is  by  making  the  cus- 
todian bailee  for  the  holder  of  the 
document,  and  that  he  cannot  be 
made  so  otherwise  than  by  his  con- 
sent. The  necessity  for  notice,  in 
those  cases  where  notice  is  necessary, 
stands  on  the  same  ground.  If  the 
custodian  has  not  assented  in  ad- 
vance, he  must  assent  subsequently; 
and  the  principle  is  the  same 
whether  '  an  express  acceptance  of  a 
delivery  order  be  required,  or  it  is 
held  sufficient  if  he  does  not  dissent 
when  notified.  Boardman  v.  Spooner, 
13  Allen,  353,  357,  90  Am.  Dec.  196. 
Compare  instructions  of  Shaw,  C.  J., 
to  the  jury  in  Carter  v.  Willard,  19 
Pick.  1,  3;  Bentall  v.  Burn,  3  B.  &  C. 
423."  To  the  same  effect  as  Hall- 
garten  v.  Oldham  are  Inglis  i-.  Rob- 
ertson, [1898]  A.  C.  616  (a  decision 
based  on  Scotch  law),  and  Gill  v. 
Frank,  12  Or.  507,  8  Pac.  764,  53 
Am.  Rep.  378.  Tn  Freiberg  v.  Steen- 
bock,  54  Minn.  509,  56  N.  W.  175,  the 
court  held  that  after  notice  to  the 
bailor,  the  transferee  of  a  document 
of  title  was  protected,  the  notice 
serving  instead  of  delivery.  The 
court  seems  to  accept  the  principles 
laid  down  by  the  court  in  Hallgarten 
V.  Oldham.  See  also  Commercial 
Nat.  Bank  i\  Bemis,  177  Mass.  95, 
58  N.  E.  476.  Compare  Gibson 
V.  Stevens,  8  How.  384,  12  L.  ed. 
1123,  and  decisions  in  the  following 
note.  If  the  document  of  title  in 
question  is  negotiable  or  gMSsi-nego- 
tiable  by  statute,  or  because  of  legal 
recognition  of  the  custom  of  mer- 
chants in  regard  to  documents  run- 
ning to  order  or  bearer,  the  indorsee 
of  tlie  document  in  effect  has  received 
delivery  of  the  goods,  and,  therefore, 
prevails  over  attaching  creditors  of 
the  indorser.     See  infra,  §§  438,  439. 
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ti  I  the  fact  that  while  those  documents  have  been  used  for  centuries, 
the  distinction  in  legal  effect  between  bills  of  lading  running  to 
order  and  straight  bills  is  comparatively  modern.  Until  recently 
the  practice  seems  to  have  been  for  the  carrier  to  demand  the 
surrender  of  all  bills  of  lading  before  surrendering  the  goods. 
Accordingly  a  delivery  of  a  straight  bill,  in  effect,  amounted  to  a 
delivery  of  the  godds.  Therefore,  it  might  well  be  held  that  after 
even  a  straight  bill  of  lading  was  transferred  the  transferor's 
creditors  could  not  seize  the  goods. ''^  Biit  since  the  modern  dis- 
tinction between  the  effect  of  straight  bills  and  order  bills  has  been 
taken^^  it  should  follow  as  a  necessary  consequence  that  delivery 
•of  such  a  document  is  not  equivalent  to  delivery  of  the  ■  goods, 
and  at  least  wherever  delivery  is  essential  to  protect  goods  from 
attachment  by  the  seller's  creditors,  the  latter  should  prevail. 

§  429.  Indorsement  of  neg^otiable  document  may  be  compelled  — 
Provisions  of  Sales  Act. — 

Sec.  35.  TRANSFER  OF  NEGOTIABLE  DOCU- 
MENT ■WITHOUT  INDORSEMENT.—  Where  a  negotiable 
document  of  title  is  transferred  for  value  by  delivery,  and  the  in- 
dorsement of  the  transferor  is  essential  for  negotiation,  the  transferee 
acquires  a  right  against  the  transferor  to  compel  him  to  indorse  the 
document  unless  a  contrary  intention  appears.  The  negotiation  shall 
take  effect  as  of  the  time  when  the  indorsement  is  actually  made. 

This  provision  is  copied  from  a  similar  provision  in  the  Xego- 
tiable  Instruments  Law,^''  and  it  is  obvious  that  if  indorsement 
is  essential  to  a  perfect  title  for  a  purchaeer,  he  should  have  a  right 
to  compel  one  who  has  purported  to  transfer  title  to  him  to  make 
that  indorsement. 

§  4;]0.  Necessity  of  indorsing  negotiable  documents  of  title. —  The 
Sales  Act  defining  as  it  does  the  way  in  which  dociiments  of  title 
may  be  negotiated^^  makes  it  necessary  that  the  document  should 
be  indorsed  in  order  to  have  a  perfect  title,  unless  the  document 

=' Lewis  V.  Sprin^ille  Banking  Co.,  "As  to  this  see  supra,  §  285. 

66  111.  App.  63 ;  Green  Bay  Nat.  Bank  "  Crawford,  Negotiable  Instruments 

r.  Dearborn,   11.5   Mass.   219;    Forbes  Law,  §  79. 

V.    Boston   &   Lowell   R.  E.   Co.j  T53~'  "  Sections  28,  29. 
"J'lass;    r5?7  ISTT'Seward    i\    Miller, 
106  Va.  309,  55  S.  E.  681. 
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runs  to  bearer  or  is  indorsed  in  blank,  or  to  bearer.  This 
follows  the  mercantile  analogy  to  bills  of  exchange  and  promissory 
notes.  It  is  opposed  to  the  view  that  the  delivery  of  the  doonment 
itself,  being  p  delivery  of  a  symbol  of  the  goods,  is  equivalent  to 
a  delivery  of  the  goods  without  regard  to  indorsement.  The  law 
is  in  conflict  in  regard  to^  the  necessity  of  indorsement.  La  Eng- 
land it  seems  to  be  held  that  indorsement  is  essential  in  order  to 
cut  off  the  right  of  stoppage  in  trcmsitu.^^  If  indorsement  is 
essential  in  order  to  destroy  the  seller's  right  of  stojTpage  in  tran- 
situ, it  can  only  be  on  the  theory  that  umtil  such  indorsement  the 
buyer  has  not  perfected  his  title  to  the  goods,*"  and  under  statutes 
making  warehouse  receipts  or  bills  of  lading  negotiable  like  bills 
of  exchange,  it  seems  that  indorsement  is  an  essential  for  the 
transfer  of  a  perfect  title.*^  But  apart  from  such  statutes  the 
prevailing  view  in  the  United  States  seems  to  be  that  indorsement 
is  not  essential  to  convey  a  perfect  title.*^      This  is  a  failure  of 


"  Kemp  v.  Falk,  L.  R.  7  A.  C.  573. 
Lord  Blackburn  in  that  case  said:- 
"  No  sale,  even  if  the  sale  had 
actually  been  made  with  payment, 
would  put  an  end  to  the  right  of 
stoppage  in  transitu  unless  there 
were  an  indorsement  of  the  bill  of 
lading." 

"See  Nathan  r.  Giles,  5  Taunt. 
558,  504,  575. 

"Lehman  !'.  Marshall,  47  Ala.  362; 
Jemison  r.  Birmingham,  etc.,  R.  R. 
Co.,  125  Ala.  378,  28  So.  5L  Com- 
pare Weil  V.  Ponder,  127  Ala.  296,  28 
So.  ()56;  Garoutte  -v.  Williamson,  108 
Cal.  135,  41  Pac.  35,  413;  Toner  v. 
Citizens'  State  Bank,  25  Ind.  App.  29, 
56  N.  E.  731;  Erie  &  Pacific  Des- 
patch r.  St.  Louis  Compress  Co.,  6 
Mo.  App.  172  (even  though  the  docu- 
ment runs  to  bearer)  ;  Fourth  Nat. 
Bank  v.  St.  Louis  Compress  Co.,  11 
Mo.  App.  333. 

«  Tishomingo  Sav.  Inst.  v.  Johnson, 
Nesbitt  &  Co.,  14G  Ala.  691,  40  So. 
503;  Glidden  v.  Lucas,  7  Cal.  26; 
Michigan  Central  R.  R.  Co.  v.  Phil- 
lips, 60  111.  190 ;  Jefferson,  etc.,  R.  R. 


Co.  r.  Irvin,  46  Ind.  180;  Petitt  v. 
First  Nat.  Bank  of  Memphis,  4  Busli, 
334;  First  Nat.  Bank  of  Green  Bay 
V.  Dearborn,  115  Mass.  219,  15  Am. 
Rep.  92;  Allen  r.  WiUiame,  12  Pick. 
297 ;  Davenport  Bank  r.  Homeyer.  45 
Mo.  145,  100  Am.  Dee.  303;  Skilling 
V.  Bollman,  6  Jlo.  App.  70,  73  Mo. 
665,  39  Am.  Rep.  537 ;  Midland  Bank 
V.  Missouri,  Kansas  &  Texas  Ry.  Co., 
02  Mo.  App.  531 ;  American  Smelting 
Co.  V.  Markle  Lead  Works,  102  Mo. 
App.  158,  168;  Marine  Bank  v. 
Wright,  46  Barb.  45;  Bank  of  Roch- 
ester V.  Jones,  4  N.  Y.  497,  55  Am. 
Dee.  290;  City  Bank  v.  Rome,  etc., 
R.  R.  Co.,  44  N.  Y.  130;  Cayuga  Bank 
r.  Daniels,  47  N.  Y.  631;  Merchants' 
Bank  v.  Union  R,  R.  Co.,  69  N.  Y. 
373;  Becker  v.  Hallgarten,  86  N.  Y. 
167;  Holmes  r.  German  Security 
Bank,  87  Pa.  St.  525;  Holmes  v. 
Bailey,  92  Pa,  St.  57;  Campbell  v. 
Alford,  57  Tex.  159;  National  Bank 
V.  Citizens'  Bank  (Tex.  Civ.  App.), 
93  S.  W.  209.  See  also  Nathan  v. 
Giles,  5  Taunt.  55S;  Fowler  v.  Meikte- 
ham,    7    Lower    Can.    367.     But   see 
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the  courts  to  recognize  mercantile  custom.  But  though  indorse- 
ment is  necessary  to  complete  negotiation,  one  who  has  received 
a  negotiable  document  without  indorsement  is  in  all  but  technical 
legal  title  the  owner  of  the  goods,  and  he  has  the  right  to  turn  his 
equitable  title  to  the  goods  into  a  legal  title  by  compelling  an 
indorsement  of  the  document.  Moreover,  as  the  goods  cannot  be 
obtained  from  the  bailee  without  the  surrender  of  the  document, 
he,  in  effect,  controls  the  possession  of  them  by  having  the  posses- 
sion of  the  document. 

§431.  Warranties  implied  when  documents  of  title  are  sold  — 
Provisions  of  Sales  Act. — 

Sec.  36.  •WARRANTIES  ON  SALE  OF  DOCUMENT. 

— A  person  who  for  value  negotiates  or  transfers  a  document  of  title 
by  indorsement  or  delivery,  including  one  who  assigns  for  value  a 
claim  secured  by  a  document  of  title  unless  a  contrary  intention 
appears,  warrants : 

(a.)  That  the  document  is  genuine. 

(b.)  That  he  has  a  legal  right  to  negotiate  or  transfer  it. 

(c.)  That  he  has  knowledge  of  no  fact  which  would  impair  the 
validity  or  worth  of  the  document,  and 

(d.)  That  he  has  a  right  to  transfer  the  title  to  the  goods  and  that 
the  goods  are  merchantable  or  fit  for  a  particular  purpose,  whenever 
such  warranties  would  have  been  implied  if  the  contract  of  the  par- 
ties had  been  to  transfer  without  a  document  of  title  the  goods  rep- 
resented thereby. 

Florida   Central  E.  R.   Co.   r.   Berry,  made    clear   that    a.   transfer   by   the 

116  Ga.  19,  42  S.  E.  371.     The  above  owner  of  goods  in  transit  other  than 

eases    relate    to    bills    of    lading,   but  by   means   of   an   indorsement   of   the 

the   same. rule  was  applied  to  ware-  bill    of    lading    is    valid    except     as 

house  receipts  in  St.  Louis  ]S^at.  Bank  against  a  subsequent  indorsee  of  the 

V.  Ross,  9  Mo.  App.  399.     In  most  of  bill.     So  in  Shingleur-Johnson  &  Co. 

these    cases   it   was   not  essential  to  r.    Canton   Warehouse    Co.,    78   Miss. 

decide  upon  the  necessity  of  indorse-  875,  29  So.  770,  S4  Am.  St.  Rep.  655, 

ment   for   the   transfer   of   a   perfect  where  a  warehouse  receipt  contained 

legal  title  and  for  symbolic  delivery.  the    express     provision   that     it    was 

"Undoubtedly    an    equitable    right    is  transferable  only  by  indorsement  and 

transferred,  which  will  be  superior  to  delivery,   it   was  held  that   it  might 

anything  but   the   legal   right   of   an  be  transferred  so  as  to  transfer  title 

indorsee  of  the   document.     Thus   in  to  the  property  as  between  the  parties 

Nathan  v.  Giles,  5  Taunt.  558,  it  is  without  indorsement. 
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This  section,  excepting  subsection  (d.)  follows  the  provisions  of 
the  Negotiable  Instruments  Law/^ 

§432.  Implied  warranties  when  documents  of  title  are  sold  — 
Where  Sales  Act  not  in  force. —  The  provisions  of  the  Sales  Act 
in  regard  to  warranties  on  the  negotiation  or  transfer  of  a  docu- 
ment of  title  for  value  probably  express  the  existing  law  apart 
from  statute.  The  matter  seems  to  have  been  little  considered, 
but  the  principles  which  govern  the  law  of  implied  warranty 
in  the  sale  of  goods  require  that  in  the  sale  of  a  document  of 
title  there  should  be  an  implied  warranty  of  the  seller's  title 
to  the  document,  and  that  the  document  is  what  it  purports  to  be. 
As  to  the  title  and  quality  of  the  goods  represented  by  the  docu- 
ment, the  general  law  of  implied  warranty  applies,**  for  it  is 
immaterial  whether  the  machinery  of  a  document  of  title  is  used 
in  making  a  sale  of  goods  or  not,  so  far  as  this  question  is  con- 
cerned. It  will  be  noticed  that  section  36  of  the  Sales  Act  ex- 
pressly includes  as  a  warrantor  "  one  who  assigns  for  value  a  claim 
secured  by  a  document  of  title."  Such  a  person,  though  the 
primary  object  of  sale  is  a  claim,  also  conveys  the  document  of 
title  securing  the  claim  and  receives  a  price  based  on  the  assump- 
tion that  the  security  is  what  it  purports  to  be.  The  existing  law 
seems  to  warrant  the  provision.*^ 

§  433.  The  indorser  of  a  document  does  not  guarantee  perform- 
ance—  Provisions  of  Sales  Act. — 

Sec.  37.    IXDORSiER    NOT    A    GUARANTOR— The 

indorsement  of  a  document  of  title  shall  not  make  the  indorser  liable 
for  any  failure  on  the  part  of  the  bailee  who  issued  the  document 
or  previous  indorsers  thereof  to  fulfill  their  respective  obligations. 

This  section  expresses  mercantile  understanding. 

^  434.  The  indorser  of  a  document  does  not  guarantee  perform- 
ance when  Sales  Act  not  in  force. —  Mercantile  usage  in  regard 
to  documents  of  title  differs  from  that  governing  bills  of  exchange 
and  promissory  notes  as  to  the  effect  of  indorsement.    The  indorse- 

*>  Crawford,       Negotiable       Inatru-  "Jones  v.  Huggeford,  3  Mete.  515; 

ments  Law,  §  115.  Eoss  v.  Terry,  63  N.  Y.  613. 

"  See  Michel  v.  Ware,  3  Neb.  229 ; 
ftlso  §  216  and  following. 
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ment  of  a  bill  of  exchange  has  a  double  effect.  It  is,  at  the  same 
time,  a  con\'eyaiice  of  the  instniment  and  a  contract  by  the  iu- 
dorser  with  the  indorsee  that  on  certain  conditions  the  indorser  will 
pay  the  bill  if  the  party  primarily  liable  fails  to  do  so.  The 
indorsement  of  a  document  of  title  seems  generally  to  have  been 
understood  to  amount  to  a  conveyance  merely  by  the  indorser,  not 
a  contract  of  guaranty,  and  such  is  the  law,*"  even  thou^  a  local 
statute  declares  that  bills  of  lading  are  negotiable  like  bills  of 
exchange.*^  In  Kentucky,  however,  warehouse  receipts  are  made 
by  statute  negotiable  like  bills  of  exchange,  aud  the  indorser  is 
held  to  incur  a  similar  liability  to  that  of  the  indorser  of  a  bill 
of  exchange.*^  In  the  Uniform  Warehouse  Receipts  Act  it  is  ex- 
pressly provided,  as  in  the  Sales  Act,  that  the  indorser  of  a  ware- 
house receipt  does  not  thereby  incur  the  liabilities  of  a  guarantor.*' 
§  435.  No  warranty  implied  from  accepting  payment  of  a  debt.— 
Some  modern  American  cases  have  held  that  a  banker  or  other 
person  who  has  discounted  a  bill  of  exchange  with  a  bill  of 
lading  attached  becomes  liable  to  the  drawee  who  pays  the  draft 
for  the  breach  by  the  original  seller  of  the  goods  (the  drawer  of 
the  bill  of  exchange!  of  a  warranty  or  contract  in  regard  to 
them,'^"  but  influential  courts  have  refused  to   accept  the  novel 

■"Jlida   r.  Geiasmann,   17   111.  App.  baum    t".    Burnes,    13    Ky.    L.    Eep. 

207;    Maybee    i'.    Tregent,    47    :\:ich.  207. 
495,  11  N.  W.  287.  "  See  supra,  §  407,  note,  as  to  juvis- 

■"  Shaw  r.  Eailroad  Co.,  101  U.  S.  dictions    where     this    statute    is    in 

557,  25  L.  ed.  892.     It  is  true  that  it  foTce. 

is   provided   by   statute   in   Jlichigan  ""This  doctrine  was  started  by  the 

(Comp.   Laws    [1897],   c.    127,    §    8),  case  of  Landa  c.  Lattin,  19  Tex.  Civ. 

that  the  indorsement  of  a  Warehouse  App.  246,  46   S.  \X.  48.     It  was  fol- 

receipt  "  shall  be  deemed  to  be  a.  war-  lowed  in  Haas  v.  Citizens'  Bank,  144 

ranty  that  the  indorser  has  good  title  Ala.    562,    .39    So.    129,    1    L.    R.    A. 

and  lawful  authority  to  sell  the  prop-  (X.    S.)    242,    113   Am.    St.   Rep.    61. 

erty    named    in    such    receipt."      But  (Compare    Bank    of    Guntersville, 

this  implied  warranty  arises  properly  Ala.       ,  46  So.  971);   Finch  r.  Gregg, 

because  of  the  sale  of  the  document,  126  N.  C.  176,  35  8.  E.  251,  49  L.  R. 

not  because  of  the  indorsement.    Such  A.  679    (overruled  by  ilason  r.   Nel- 

liability    bears    no    analogy    to    the  son,  N.   C.         ,   62   S.  E.  625)  ; 

liability  of  the  indorser  of  a  bill  or  Searles     v.     Smith     Grain     Co.,     80 

iiote.  iliss.     688,     32     So.     287      (compare 

"Greenbaum  Eros.  r.  Megibben,  10  Exchange   Bank   v.   Searles,   81  Miss. 

Bush,  419;  Cochran  &.  Ripy,  13  BuSh,  109,  32  So.  314,  where  the  bank  was 

495;   Ferguson  v.  Northern  Bank,  14  held  not  liable  for  failure  to  deliver 

Bush,  555,  29  Am.  Rep.  418;   Green-  other  goods  due  from  the  drawee). 
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doetrine.^^  The  latter  decisions  are  right,  for  the  bank  which  col- 
lects from  the  drawee  of  the  draft  is  not  selling  the  draft  or  the 
bill  of  lading  attached  thereto  to  the  drawee,  nor  is  the  bank  mak- 
ing any  representations  in  regard  to  the  bill  of  lading  or  the  goods 
behind  it.  It  has  bought  a  draft  on  the  drawee  with  certain  papers 
attached  to  it.  It  says,  in  effect,  to  the  drawee :  "  Here  is  a  draft 
upon  jow,  will  you  pay  it  or  not  ?  "  It  is  urged  that  the  discount- 
ing bank  when  it  takes  the  bill  of  lading  as  security  becomes,  in 
effect,  the  assignee  of  the  contract  between  the  shipper  and  the 
drawee  of  the  draft.  It  is  open  to  question  whether  the  mere 
discount  of  a  draft  with  the  bill  of  lading  attached  amounts  to  an 
assignment  of  all  rights  of  action  to  which  the  shipper  is  entitled 
under  the  contract  with  the  drawee.^^  But  whether  this  be  so  or 
not,  it  is  perfectly  certain  that  the  transaction  does  not  import  an 
agreement  by  the  bank  to  assume  all  liabilities  of  the  shipper  upon 
his  contract  with  the  drawee.  Therefore,  even  though  the  bill 
of  lading  be  a  forgery  and  without  any  validity  whatever,  a  bank 
or  other  holder  receiving  payment  from  the  drawee  in  due  coiirse 
is  not  liable  to  repay  the  money  received. ^^ 

§436.  Fraud,  mistake,  and  duress,  do  not  impair  negotiation  — 
Provisions  of  Sales  Act. — 

"  Tolerton  &  Stetson  Co.  v.  Anglo-  sale  of  goods  is  held  not  to  amount 

California   Bank,    112   Iowa,   706,   84  of   an    assignment   of   previous   war- 

N.  W.  930,  50  L.  R.  A.  777;  Hall  v.  ranty    of    the    goods.       See     supra, 

Keller,  64  Kans.  211,  67  Pac.  518,  62  §  244. 

L.  E.  A.  75S,  91  Am.  St.  Rep.  209;  °=  Robinson  v.  Reynolds,  2  Q.  B. 
German- American  Bank  v.  Craig,  70  196;  Thiedemann  v.  Goldschmidt,  1 
Neb.  41,  96  N.  W.  1023;  Leonhardt  De  G.  F.  &  J.  4;  Baxter  v.  Chapman, 
V.  Small,  117  Tenn.  153,  96  S.  W.  29  h.  T.  R.  642;  Leather  v.  Simpson, 
1051.  And  the  case  which  started  the  L.  R.  11  Eq.  398;  Hoffman  r.  Mil- 
doctrine  has  now  been  overruled  by  waukee  Bank,  12  Wall.  181,  20  L.  ed. 
the  decision  of  a  higher  court  in  its  366;  Goetz  v.  Bank  of  Kansas  City, 
own  State.  Blaidsell  v.  Citizens'  Nat.  119  U.  S.  551,  7  S.  Ct.  318,  30  L.  ed. 
Bank,  96  Tex.  626,  75  S.  W.  292,  97  515;  Young  v.  I^hman,  63  Ala.  519; 
Am.  St.  Rep.  944.  And  the  Supreme  First  Bank  v.  Burkham,  32  Mich. 
Court  of  North  Carolina  has  also  328 ;  Nebraska  Hay  &  Grain  Co.  r. 
overruled  its  decision  of  Finch  v.  First  Nat.  Bank,  Neb.  ,  110 
Gregg,  cited  in  the  preceding  note.  N.  W.  1019;  Craig  v.  Sibbett,  15 
Mason  v.  Nelson,  N.  C.  ,  62  Pa.  St.  238;  Randolph  v.  Merchants' 
S.  E.  625.  Bank,   7   Baxt.   458;   Ulster  Bank  v. 

"  Consider  in  this  connection  that  a  Synnott,  Ir.  R.  5  Eq.  595. 
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Sec,  38.  W^HEN  NEGOTIATION  NOT  IMPAIRED 
BY  FRAUD,  MISTAKE,  OR  DURESS^—  The  validity  of 
the  negotiation  of  a  negotiable  document  of  title  is  not  impaired  by 
the  fact  that  the  negotiation  was  a  breach  of  duty  on  the  part  of  the 
person  making  the  negotiation,  or  by  the  fact  that  the  owner  of  the 
document  was  induced  by  fraud,  mistake,  or  duress  to  entrust  the 
possession  or  custody  thereof  to  such  person,  if  the  person  to  whom 
the  document  was  negotiated  or  a  person  to  whom  the  document  was 
subsequently  negotiated  paid  value  therefor,  without  notice  of  the 
breach  of  duty,  or  fraud,  mistake,  or  duress. 

This  section  of  the  Sales  Act  merely  elaborates  section  32  (b. ) . 
As  a  change  of  the  common  law  was  intended,  it  seemed  desirable 
to  make  this  statement  abundantly  clear,  especially  as  courts  have 
shown  an  inclination  to  limit  the  effect  of  statutes  aimed  at  mak- 
ing documents  of  title  negotiable.^* 

§  437.  Effect  of  fraud,  mistake,  duress,  or  larceny  upon  negotia- 
tion.—  It  has  already  been  explained^''''  that  the  form  in  which  a 
jiegotiable  document  of  title  is  taken  is  regarded  by  the  custom 
of  merchants  as  a  representation  or  grant  of  title.  Accordingly 
the  delivery  of  an  indorsed  negotiable  document  of  title  or  a  nego- 
tiable document  of  title  in  which  the  person  to  whose  custody  the 
document  is  intrusted  is  named  as  the  consignee  or  person  to  whom 
delivery  of  the  goods  is  to  be  made,  is  more  than  a  delivery  of  the 
goods  themselves.      This  result  has  been  reached  in  some  cases.®" 

'*  See  supra,  §  107.  of  lading  witli  the  defendants'  hona 
"^  See  supra,  §  425.  fide  purchasers.  It  was  held  the 
"  Munroe  v.  Philadelphia  Ware-  plaintiffs  could  not  recover.  "  He 
house  Company,  75  Fed.  Rep.  545.  who  gave  to  the  wrongdoer  the  means 
Goods  were  shipped  under  a  bill  of  of  perpetrating  the  wrong  must  bear 
lading  making  them  deliverable  at  the  consequences."  In  _  r'nmy^^firpial 
Philadelphia  to  the  order  of  the  Bank  v.  Armsby  Co.,  120  Ga.  74,  47 
shippers.  The  plaintiffs  advanced  S.  E.  589,  goods  "were  consigned  to 
money  on  the  goods,  receiving  in-  the  order  of  the  shipper  who  indorsed 
dorsed  bills  of  lading.  They  intrusted  the  bill  of  lading,  and  sent  it  to 
the  indorsed  documents  to  the  pro-  agents  to  distribute  the  goods.  Thf 
posed  buyers,  taking  from  them  a  indorsees,  though  n\ere  agents  for  dis- 
"  trust  receipt "  by  which  the  latter  tributing,  wrongfully  pledged  the  bill, 
agreed  to  hold  the  merchandise  aa  The  court  held  the  pledgee  was  en- 
property  of  the  plaintiffs  "  on  stor-  titled  to  hold  the  goods.  In__P£ase  v. 
age"  "in  trust."  The  proposed  Gloahec,  L.  R.  1  P.  C.  219,  A~ 
buyers   wrongfully   pledged   the   bills  ihroush   his~a^nt,  B.,  sold  a  lot  of 
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What  has  been  called  the  common-law  view,  however,  which  treats 
delivery  of  the  document/ of  title,  whatever  its  form,  as  merely 
equivalent  to  the  delivery  of  the  goods,  leads  to  a  different  result. 
For  as  mere  delivery  of  possession  of  the  goods  themselves  does 
not  enable  the  person  ititrusted  to  transfer  ownership),  so  it  is  held 
delivery  of  the  document  of  title  can  have  no  greater  result. ^^ 
Several  matters  must  be  noticed  in  connection  with  this  provision 
of  the  Sales  Act.  In  the  first  place,  it  renders  unsafe  what  has 
doubtless  been  a  common  practice  of  bankers  who  advance  money 
on  documents  of  title  —  the  intrusting  of  the  documents  for  a 
special  purpose  to  the  pledgor  of  them  or  the  proposed  buyer  of 
the  goods.  This  is  done  sometimes  for  the  purpose  of  getting  the 
goods  from  the  carrier  or  through  the  custom  house,  or  making 


linseed  cake  to  the  firm  of  S.  &  T., 
and  the  cake  was  shipped  under  an 
order  bill  of  lading.  A.  drew  a  draft 
for  £427  against  the  shipment  on  S. 
&  T.  B.  brought  the  bill  of  lading  and 
draft  around  to  S.  &  T.  and  one  of 
the  firm  accepted  the  draft  and  took 
the  bill  of  lading.  He  then  returned 
the  bill  of  lading  to  B.  to  hold  as 
security  against  the  acceptance.  The 
other  member  of  the  firm  of  S.  &  T. 
thereafter  obtained  tlie  bill  of  lading 
from  B.  upon  the  false  representation 
that  the  firm  had  sold  the  linseed 
cake  to  C,  who  would  accept  a  bill 
of  exchange  against  the  bill  of  lading. 
S.  &  T.  then  indorsed  the  bill  of  lad- 
ing to  the  plaintiflfs,  bankers,  to  whom 
they  were  indebted,  and  who  made 
further  advances  on  the  faith  of  it. 
The  goods  were  stopped  in  transit, 
and  were  delivered  by  the  carrier  to 
B.,  the  carrier  taking  A.'s  indemnity. 
In  an  action  by  the  plaintiff  as  in- 
dorsee of  the  bill  of  lading,  judgment 
was  given  against  the  defendant,  the 
carrier.  See  also  Pollard  v.  Reardon, 
65  Fed.  Rep.  84S,  21  U.  S.  App.  639, 
13  C.  C.  A.  171;  National  Bank  of 
Bristol  V.  Baltimore,  etc.,  R.  Co.,  99 
Md.  661,  59  Atl.  134,  105  Am.  St. 
Rep.  321.     See  also  supra,  §  292. 


"Fuentes  v.  Montis,  L.  R.  3  C.  P. 
268  (in  this  case  an  agent  of  the 
plaintiff,  intrusted  as  such,  with  docu- 
ments of  title,  pledged  the  documents 
after  revocation  of  his  agency.  The 
principal  was  held  entitled  to  recover 
from  the  pledgee)  ;  Stollenwerck  u. 
Thacher,  115  ilass.  224  (the  plaintiff 
sent  an  indorsed  bill  of  lading  to  a 
special  agent  with  a  draft  attached, 
and  the  agent  was  instructed  not  to 
deliver  the  bill  of  lading  to  the 
drawee  without  payment  of  the  draft. 
The  agent  did  so,  however,  and  the 
drawee  pledged  the  bill  of  lading  with 
the  defendant.  The  principal  was  al- 
lowed to  recover).  This  case  was  ap- 
proved in  Dows  V.  National  Exchange 
Bank,  91  U.  S.  618,  23  L.  ed.  214, 
and  Hieskell  v.  Farmers'  Nat.  Bank, 
89  Pa.  St.  155,  33  Am.  Rep.  745, 
where,  however,  the  facts  did  not  in- 
volve quite  the  same  question.  It 
should  be  noticed  that  under  the 
English  Factors'  Act  of  1889,  if  either 
goods  or  documents  of  title  are  in- 
trusted to  the  possession  of  the 
buyer,  a  purchaser  for  value  from 
the  buyer  will  be  protected.  Cahn 
V.  Pockett's  Channel  Co.,  [1899]  1 
Q.  B.  643. 
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arrangements  for  storing  them,  or  for  selling  tbem.  A  trust 
receipt  is  usually  signed  and  this  seems  to  have  beea  effectual  to 
protect  the  banker.''^  Of  course,  in  any  event,  this  gives  the 
banker  the  personal  obligation  of  the  person  with  whom  he  has 
^intrusted  the  document,  and  an  equitable  title  to  the  document, 
good  against  that  person,  or  against  any  one  who  takes  from  him 
with  notice  or  without  paying  value.  But  at  least,  under  the 
Sn1cs  Act,  an  innocent  purchaser  for  value  would  be  protected. 
The  banker  may  readily  protect  himself,  however,  by  stamping  or 
writing  upon  the  document,  before  Entrusting  it  to  any  one,  a  plain 
statement  of  the  purpose  for  which  it  is  ^trusted.'''''  Any  pur- 
chaser of  the  document  will  then  have  constructive  notice  of  the 
banker's  rights.  Another  matter  to  which  attention  should  be 
called  is  the  change  in  the  situation  which  takes  place  if  one 
Entrusted  with  a  negotiable  document  of  title  gets  possession  of  the 
goods  for  which  the  document  stands.  Though  su.ch  a  person 
might  effectually  sell,  pledge,  or  mortgage  the  document  to  a  pur- 
chaser for  value,  without  notice,  and  such  a  sale,  pledge,  or  mort- 
gage would  carry  with  it  a  corresponding  right  to  the  goods,  yet 
if  instead  of  dealing  with  the  document  the  person  intrusted 
therewith  first  secures  the  goods,  he  has  no  corresponding  power 
over  them.  His  possession  of  the  goods,  in  itself,  does  not 
amount  to  any  representation,  and  he  would  have  no  more  power 
to  transfer  title  to  the  goods  when  possession  of  them  had  been 
acquired  by  means  of  a  negotiable  document  than  if  he  had  been 
intrusted  with  them  directly  by  the  owner.  It  is  perhaps  unnec- 
essary to  remark  that  the  doctrine  that  a  document  of  title  is  a 
representation  of  riwucvRhip  upon  which  third  persons  may  rely  is 
confined  to  negotiable  documents.®"    And thoughajgersonj^triiateiL.. 

•^^cp  Monrs   r.   Wyman,^  146   Mass.  T".   S.   618.  23  L.  ed.  214;    Hieskelt  f. 

oni,  15  X.  K  104 i  Moors".  Bird,  190  Farmers'  Xat.  Bank,  89  Pa.  St.  l.^S. 

:\lass.  400,  77  X.  E.  643 ;  BIydenstein  33  Am.  Rep.  745. 

r.   NeAV  York   Security   &  Trust   Co.,  «"  Commercial     Xational     Bank     /-. 

07   Fed.  Rep.  460,  35  U.  S.  App.  175,  Bemis,    177   ilass.    95,   58   X.   E.   476. 

15  C.  C'.  A.  14.    Compare  Union  Trust  Defendants   pledged   a  non-negotiable 

Co.  r.  Trumbull,  137  111.  146,  27  N.  E.  warehouse  receipt  -n-ith  B.  &  Co.,  who 

-■i-  surrendered  the  receipt  to  the  ware- 

='  This  was  done  on  the  bills  of  lad-  houseman,  receiving  in  return  the  new 
ing  in  suit  in  Fanners'  &  Mechanics  negotiable  warehouse  receipt  to  them- 
Eank  ''•_  Logan^  74  "X".  Y.  SfiS,  and  selves,  which  he  pledged  to  the  plain- 
Bows  V.  National  Exchange  Bank,  91  tifif— a  larger  amount  than  his  own 
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•with  the  mere  custody  of  anegotiable  document  of  title  in  which  be 
-t»rtiTf5ignee  oFmdorsee  or  which  is  indorsed  in  blank  may  transfer 
a  good  title,  a  thiel.of^Tichj,i2£]iffi£iitxaftaot,  by  thQ.3dSM^A^:., 
^n  this  respect  the  Sales  Act  does  not  go  to  the  full  extent  of  the 
law  of  bills  and  notes.  There  is  this  reason, for  drawing  the  line 
between  a  transfer  by  a  custodian  and  a  thief.  In  the  former  case 
the  owner  of  the  document  has  voluntarily  put  it  in  the  power  of 
another  to  deceive  a  purchaser ;  the  deception  is,  therefore,  accom- 
plished by  means  which  the  owner  has  furnished  the  custodian. 
An  element  of  estoppel  exists  which  does  not  exist  in  the  case  of 
theft.  There  seems  no  reason,  in  justice,  in  the  latter  case  why 
the  new  liona  fide  purchaser  should  be  preferred  over  the  original 
owner.  There  is  no  doubt  that  under  the  existing  law,  aside  frmu 
sj^tute,  a  thief  can  give  no  title  even  to  a  hona  fide  pnrcJiaser. 
-\vbatever  the  loTm  of  the  document  of  title.^^j 

^4-38.  Creditor's  rights  against  goods  for  ■which  a  negotiable 
document  has  been  issued  —  Provisions  of  the  Sales  Act, — 

Sec.  39.  ATTACHMENT  OR  LEVY  UPON  GOODS 
rOR  IXTHICH  A  NEGOTIABLE  DOCUMENT  HAS 
BEEN  ISSUED. —  If  goods  are  delivered  to  a  bailee  by  the  owner 
or  by  a  person  whose  act  in  conveying  the  title  to  them  to  a  pur- 
chaser in  good  faith  for  value  would  bind  the  owner  and  a  negotiable 
document  of  title  is  issued  for  them  they  cannot  thereafter,  while 
in  the  possession  of  such  bailee,  be  attached  by  garnishment  or  other- 
wise or  be  levied  upon  under  an  execution  unless  the  document  be 
first  surrendered  to  the  bailee  or  its  regotiation  enjoined.  Tbe  bailee 
shall  in  no  case  be  compelled  to  deliver  up  the  actual  possession  of 
the  goods  until  the  document  is  surrendered  to  him  or  impounded  by 
the  court. 

If  the  mercantile  tKeory  of  documents  of  title  were  carried  to 
its  logical  extent,  no  attachment  of  the  goods  represented  by  a  nego- 
tiable docnment,  and  no  levy  upon  them  could  be  permitted  while 

advanced.      The   plaintiff   also   got   a  "  See    supra,     §     292 ;     Gurney    v. 

new  non-negotiable  receipt  running  to  Behrend,   3  E.  &  B.  622,  634 ;   Shaw 

itself.     It  was  held  that  it  could  hold  v.    Railroad     Co.,     101     U.     S.     557, 

the  goods  only  for  the  amount  of  the  25  L.  ed.  892;  Raleigh,  etc.,  E..  Co.  v. 

original  pledge.  Lowe,  101  Ga.  320,  28  S.  E.  867. 
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the  document  was  outstanding.  For  the  mercantile  theory  in 
founded  upon  the  idea  that  a  negotiable  document  of  title  repre- 
sents the  goods  and  may  be  dealt  with  safely  on  that  assumption. 
For  one  and  the  same  reason  a  sale  of  the  goods  while  such  a  docu- 
ment is  outstanding  is  invalid  against  a  subsequent  purchaser  who 
obtains  the  document,''^  and  the  bailee  may  not  deliver  the  goods, 
even  to  the  person  entitled  to  them,  without  taking  up  an  outstand- 
ing negotiable  document  for  them;''*  and  it  is  also  improper  for 
the  law  to  allow  attachment  or  levy  upon  the  goods  when  nego- 
tiable documents  are  outstanding.  If  a  document  of  title  is  a 
symbol  of  the  goods  in  any  real  sense  it  must  follow  that  the  sym- 
bol is  the  exclusive  means  of  dealing  with  the  goods.  Delivery  of 
the  symbol  cannot  amount  to  a  real  delivery  unless  the  buyer  can 
be  confident  that  the  symbolic  delivery  excludes  the  possibility  of 
other  dealings  with  the  goods  without  his  consent.  For  a  similar 
reason  the  maker  of  negotiable  bills  or  notes  is  protected  from 
liability  to  garnishment  in  most  States  by  absolutely  disallowing 
the  right  of  garnishment,  and  in  other  States  by  making  any 
garnishment  subject  to  the  rights  of  even  a  subsequent  purchaser 
for  value  before  the  maturity  of  the  paper.^  Likewise  by  stat- 
ute in  some  States  an  attachment  of  stock  on  the  books  of  the  cor- 
poration is  postponed  to  a  subsequent  pvirchaser  of  the  stock  cer- 
tificates."" So  in  the  case  of  carriers,  some  protection  against 
garnishment  has  been  given  Ly  statute.  In  most  States  if  goods 
are  actually  in  transit  the  carrier  cannot  be  garnisheed.^"  Al- 
though from  a  theoretical  standpoint  it  would  seem  that  the  most 
exact  and  logical  provision  would  be  one  forbidding  altogether 
attachment  of  the  goods  or  levy  upon  them,  remitting  the  creditor 
wholly  to  the  negotiable  document  of  title,  it  seemed  better  from 
a  practical  standpoint  not  to  go  so  far  but  to  cover  the  essential 
point  by  making  the  validity  of  seizure  by  attachment  or  levy 
depend  on  an  injunction  against  the  negotiation  of  the  document 
or  its  impounding.  A  creditor  will  thus  be  unable  to  hold  the 
goods  unless  he  prevents  the  possibility  of  negotiation  of  the  docu- 

'■■'  See  supra.  S  423.  «  Clew?  r.  Friedman,  182  Mass.  555, 

"^  See  supra,  §  2S5.  66  N.  E.  201. 

"See   14  Am.  &  Eng.  Encyo.  770-  »» 14  Am.  &  Eng.  Encyc.  810. 
774;  1  Daniel,  Neg.  Inst.,  §  800a. 
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ment,  and  if  he  does  prevent  such  possibility  there  seems  no  good 
reason  why  he  should  not  be  allowed  to  seize  the  goods. 

§  439.  Creditor's  rights  against  goods  for  which  a  negotiable  doc- 
ument is  outstanding.—  It  has  already  been  shown  that  the  transfer 
of  a  non-negotiable  document  does  not  prevent  the  bailor's  cred- 
itors from  seizing  the  goods.^''  If  the  document  is  negotiable  in 
form,  however,  it  is  clear  that  an  indorsee  of  the  document,  whether 
a  purchaser  or  merely  a  security  holder,  in  effect,  acquires  title 
and  delivery  of  the  goods  by  a  delivery  of  the  document,  and  will 
prevail  over  a  subsequent  attachment  or  levy  by  creditors  of  the 
indorser.^®  If,  however,  the  seizure  by  creditors  precedes  the 
negotiation  of  the  document,  apart  from  some  statutory  provision 
like  that  of  the  Sales  Act,  it  is  not  clear  that  the  custom  of  mer- 
chants would  be  so  fully  recognized  by  the  courts  as  to  protect  the 


"    See  supra,  §?  427,  428. 

°*  American  Nat.  Bank  v.  Hender- 
son, 123  Ala.  612,  26  So.  498,  82  Am. 
St.  Eep.  147 ;  Tishomingo  Sav.  Inst. 
V.  Johnson,  Kesbitt  &  Co.,  146  Ala. 
691,  40  So.  503;  Bank  of  Newport  v. 
Hirsch,  59  Ark.  225,  27  S.  W.  74; 
Bishop  I'.  Fulkerth,  68  Cal.  607,  10 
Pac.  122 ;  Mather  I'.  Gordon,  77  Conn. 
341,  59  Atl.  424;  First  Bank  v.  Mt. 
Pleasant  }ili!ling  Co.,  103  Iowa,  518, 
72  N.  \Y.  689;  Shaffer  i,-.  Rhyndera, 
116  Iowa,  472,  80  N.  W.  1099;  New- 
comb  V.  Cabell,  10  Bush.  460;  Sabel  v. 
Planters'  Nat.  Bank,  110  Ky.  299,  61 
S.  W.  367;  Temple  Nat.  Bank  v. 
Louisville,  etc.,  Oil  Co.,  26  Ky.  L. 
Rep.  518,  82  S.  W.  253;  First  Nat. 
Bank  v.  Bayley,  115  Mass.  228;  Rob- 
ert C.  White  Co.  v.  Chicago,  etc.,  R. 
E.  Co.,  87  Mo.  App.  330 ;  Union  Bank 
V.  Rowan,  23  S.  C.  339,  55  Am.  Rep. 
26;  Millhiser  Mfg.  Co.  v.  Gallego  Mills 
Co.,  101  Va.  579,  44  S.  E.  760;  Neill 
r.  Rogers  Bros.  Produce  Co.,  41  W.  Va. 
37,  23  S.  E.  702.  See  also  Puckett  v. 
Reed,  31  Ark.  131;  Harrison  v.  Mora, 
150  Pa.  St.  481,  24  Atl.  705.  In 
Citizens'  Banking  Co.  v.  Peacock,  103 
Ga.  171,  29  S.  E.  752,  the  reason  for 


this  rule  is  well  stated,  and  these 
statements  were  quoted  with  approval 
in  Millhiser  Mfg.  Co.  r.  Gallego  Mills 
Co.,  101  Va.  579,  590,  44  S.  E.  760: 
"  Such  a  paper,  while  not  made  nego- 
tiable by  our  law,  is  guasi-negotia.h\e, 
and  may  pass  from  hand  to  hand  by 
delivery,  because  of  the  fact  that,  by 
express  stipulation,  delivery  of  the 
cotton  which  it  lepresents  is  made 
subject  to  presentation  of  the  re- 
ceipt. *  *  *  When  a  warehouse  re- 
ceipt, in  the  form  of  those  which  were 
in  evidence  in  this  case,  is  delivered 
as  collateral  security  to  another  per- 
son to  be  held  as  a  pledge  for  the 
payment  of  a  debt,  the  effect  of  such 
delivery  is  to  constitute  the  ware- 
liouseman  the  bailee  of  the  person  re- 
ceiving such  receipt  in  pledge ;  and 
this  is  true,  although  the  warehouse- 
man has  no  notice  of  the  transfer. 
Colebrooks,  413,  and  authorities  cited 
under  note  2.  This  is  so  from  the 
nature  of  the  contract  entered  into 
originally  between  the  depositor  and 
tht  warehouseman,  and  because  the 
property  passes  by  the  transfer  to 
the  pledgee  under  the  law  merchant 
independently  of  any  statute." 
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purchaser  of  the  document,^"  though  the  Supreme  Court  of  lUmois 
seems  to  have  gone  to  this  exteBt.'"     Even  though  the  buyer  of 


"'Smith  V.  Picket,  7  Ga.  104,  50 
Am.  Dec.  383.  Goods  in  a.  warehouse 
were  attached,  and  though  subse- 
quently the  warehouse  receipt  whicli 
ran  to  the  depositor  "  or  bearer  "  was 
sold  to  a  bona  fide  purchaser,  the  at- 
taching creditor  prevailed. 

"Peters  v.  Elliott,  78  111.  321.  In 
this  case  goods  were  delivered  to  a 
railroad  to  be  forwarded  to  the  plain- 
tiff to  sell  as  commission  merchant. 
The  shippers  took  from  the  railroad 
a  bill  of  lading  or  shipping  receipt, 
making  the  goods  deliverable  to  the 
plaintiff.  He  drew  a  draft  for  $1,000 
on  the  plaintiff  against  the  goods, 
payable  to  M.  G.  &  Co.,  and  deliv- 
ered the  bill  of  lading  and  the  draft 
to  it.  G.  &  Co.  as  security  for  an 
antecedent  debt  of  $600.  M.  G.  &  Co. 
indorsed  the  draft  and  forwarded  it, 
and  the  bill  of  lading,  to  a  bank  for 
collection.  The  plaintiff  paid  the 
draft  and  received  the  shipping  re- 
ceipt, il.  G.'  &  Co.  received  the 
$1,000  paid  by  the  plaintiff,  kept  $600 
of  it  and  paid  the  shipper  $400.  Be- 
tween the  time  when  the  draft  and 
bill  of  lading  were  delivered  to  M.  G. 
&  Co.  and  the  time  when  they  were 
forwarded  by  the  latter  to  the  bank 
for  collection,  the  goods  were  levied 
upon  in  attachment  suits  again'^t  the 
shipper.  The  plaintiff  replevied  the 
goods  from  the  attaching  creditor, 
and  was  held  entitled  so  to  do.  The 
court  held  the  transfer  to  Jf.  G.  & 
Co.,  though  for  an  antecedent  debt, 
was  a.  transfer  for  value,  and,  there- 
fore, had  no  difficulty  in  holding;  that 
to  the  e.-ctent  of  their  claim  M.  G.  & 
Co.  had  p.  better  right  than  the  subse- 
quent attaehing  creditor.  But  the 
court  held  further  that^the  plaintiffs' 
"right  to  the  goods,  though  acquired 
a?ter"the  attachment,  were  superior  to 
the  creditors.     The  reasoning  of  the 


court  is  not  very  satisfactory,  being 
based  en  a  fiction.  "  The  interest  ac- 
quired hy  the  plaintiff's  in  flour  dates 
back  to  the  time  of  the  delivery  of 
the  draft  and  shipping  receipt  to  il. 
G.  &  Co.  The  delivery  to  the  latter 
is  to  be  regarded  as  one  made  to 
them  for  the  use  of  the  plaintiffs, 
vesting  the  property  in  the  latter  pro- 
visionally —  that  is,  in  case  of  their 
accept  ance  in  payment  of  the  draft. 
The  plaintiffs  from  the  time  of  that 
delivery  had  a  lien  upon  the  flour 
for  the  advance  they  should  make, 
with  possession  in  themselves,  for  the 
conslrvictive  possession  of  il.  G.  & 
Co.  is  to  be  regarded  as  theirs."  As 
the  goods  were  not  ordered^_j2^__U}e " 
p'jaintitt's,   butsent^  forward   to   them 


on   consignment   as^  commission   mer- 
oliants,  it  seems  clear  that  the  plain- 


tiffs had  no  title  at  the  tiSieof  the 
attachiiicrit,  and  to  speak  of  M.  G. 
&  Co.  hoTding  possession  for  them, 
aiiH  oi^the  plaintiff's  having  j^  lien 
for  advances  which  thej'  had  not  .even 
agreed  to  make,  is  going  very  far.  It 
Might  with  equal  force  be  said'  that 
cveiy  holder  of  a  bill  of  lading  holds 
possession  for  the  benefit  of  future 
holders,  and  that  such  possible  future 
holders  have  liens  for  the  price  that 
they  are  going  to  pay.  Though  the 
reasoning  does  not  commend  itself, 
the~~result  j.s  that  provided  iii~the 
Pa]es_  Act.  The  bill-of  lading_as_the 
synibol  of  the  goods  is  protected  and 
made  the  only  valid  me^ns  "of  getting" 
at  them.  Compare  Insurance~Co.  'v'. 
Kigor,  103  r.  S.  352,  26  L.  ed.  433; 
Mortimore  r,  Kagsdale,  C2  Miss.  86; 
Shilling  V.  Bollman,  6  Mo.  App.  76; 
affd.,  73  Mo.  665,  30  Am,  Eep.  537; 
commented  on  in  Midland  Bank  !'. 
Missouri  Pac.  Ry.  Co.,  132  Mo.  492, 
507,  33  S.  W.  521,  53  Am.  St.  Rep. 
505. 
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goods  is  the  consignee  of  a  negotiable  bill  of  lading,  a  creditor 
of  the  buyer  cannot  successfully  attach  the  goods  if  the  bill  of 
lading  has  not  been  delivered  to  the  buyer  but  has  been  retained 
as  security  by  the  shipper.  jSI^or  can  the  creditor  attach,  though 
the  shipment  was  straight,  if  it  was  agreed  between  the  parties  that 
title  should  not  pass  to  the  consignee.''^ 

§  iJrO.  Nature  of  the  right  of  indorsee  for  security. —  One  to 
whom  a  negotiable  document  of  title  is  indorsed  as  security  for 
an  advance  is  ordinarily  called  a  pledgee,  the  situation  being 
regarded  as  analogous  to  the  delivery  of  the  goods  themselves; 
but  the  transaction  seems  in  its  essence  a  mortgage  in  which  the 
mortgagee  gets  the  legal  title  rather  than  a  pledge.  The  law 
should  reconcile  the  acts  of  the  parties  and  their  manifest  inten- 
tion so  far  as  may  be.  To  call  the  transaction  a  pledge  is  to  dis- 
regard the  mercantile  meaning  of  indorsement,  though  the  main 
intent  to  give  security  is  effectuated.  Both  the  normal  meaning 
of  indorsement  and  the  intent  to  give  security  are,  however,  given 
full  force  if  the  transaction  is  regarded  as  a  mortgage.  The  ques- 
tion was  elaborately  considered  in  the  House  of  Lords,  and  the 
court  reached  the  conclusion  that  an  indorsee  for  security  was  not 
one  to  whom  the  property  in  the  goods  passed  within  the  meaning 
of  the  English  Bills  of  Lading  Act.^^  But  the  Supreme  Court  of 
the  United  States  and  other  American  courts  seem  to  have  more 
justly  determined  the  exact  nature  of  sueh  a  transaction ;  holding, 
as  they  do,  that  the  assignment  of  the  bill  of  lading  not  only  trans- 
fers the  possession  but  also  the  title.''^      For  most  purposes  it  is 

"  ^lerchants'  Exchange  Bank  v.  Mc-  did  not  have  in  mind.     It  might  well 

Graw,    59    Fed.    Eep.    972,    15   U.    S.  have   heen   held,    as   Lord   Blackhurn 

App.     332,     8     C.     C.     A.     420,     76  suggested,     that     even     though     the 

Fed.  Eep.  930,  48  U.  S.  App.  55,  22  transaction   was   a   mortgage   "the" 

C.    C.   A.   622;   Meldrum  v.   Snow,   9  property  did  not  pass  in  the  sense  in 

Pick.  441    20  Am.  Dec.  489.  which  the  statute  intended;   that  is, 

"  Sewell  r.  Burdick,  10  A.  C.  74.  a  bare  legal  title,  sucj  as  a  mort- 
The  court  was  probably  influenced  in  gagee  holds  for  security,  was  not  what 
its  decision  by  the  fact  that  had  the  was  meant.  Brett,  M.  E.,  and  Bag- 
transaction  been  held  a  mortgage  gallay,  L.  J.,  in  the  court  below  held 
they  would  have  felt  obliged  to  hold  that  the  transaction  was  a  mortgage, 
the  security  holder  personally  liable  "Gibson  v.  Stevens,  8  How.  384, 
for  freight  —  a  very  harsh  result,  12  L.  edi  1123;  Casey  r.  Cavaroc, 
and  due  to  a  construction  of  the  96  U.  S.  467,  24  L.  ed.  779.  Mr. 
statute  which   the   framers   probably  Justice    Bradley    in    the    latter    case 
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of  course  entirely  immaterial  whether  the  transaction  be  called 
a  pledge  or  a  mortgage,  and  the  use  of  the  word  "  pledgee  "  to 
designate  the  security  holder,  though  it  does  not  seem  strictly  ac- 
curate, is  so  generally  used  that  it  would  probably  be  hard  to 
change  the  usage.  ^* 

§  441.  Documents  of  title  in  sets. —  It  has,  for  centuries,  been 
the  custom  to  draw  foreign  bills  of  lading  in  sets  usually  £f_thre^*- 


said;  "The  difference  ordinarily 
recognized  between  a  mortgage  and  a 
pledge  is  that  title  is  transferred  by 
the  former  and  possession  by  the 
latter.  Indeed,  possession  may  be 
considered  as  of  the  very  essence  of 
a  pledge ;  and,  if  possession  be  once 
given  up,  the  pledge,  as  such,  is 
extinguished.  The  possession  need 
not  be  actual;  it  may  be  construc- 
tive —  as  where  the  key  of  a  ware- 
house containing  tlie  goods  pledged  is 
delivered,  or  a,  bill  of  lading  is  as- 
signed. In  such  case  the  act  done 
will  be  considered  as  a  token,  stand- 
ing for  actual  delivery  of  the  goods. 
It  puts  the  property  under  the  power 
and  control  of  the  creditor.  In  some 
cases  such  constructive  delivery  can- 
not be  effected  without  doing  what 
amounts  to  a  transfer  of  the  prop- 
erty also.  The  assignment  of  a  bill 
of  lading  is  of  that  kind.  Such  an 
assignment  is  necessary,  where  a 
pledge  is  proposed,  in  order  to  give 
the  constructive  possession  required 
to  constitute  a  pledge;  and  yet  it 
formally  transfers  the  title  also.  In 
such  a  case  there  is  a  union  of  two 
distinct  forms  of  security  ■ —  that  of 
a  mortgage  and  that  of  a  pledge; 
mortgage  by  virtue  of  the  title,  and 
pledge  by  virtue  of  the  possession." 
In  Farmers'  &  Mechanics  Bank  v. 
Logan7  74  N.  Y.  568,  the  courTiaidf 
^The  Bill'"oT"la(Iing  confers  upon  the 
person  in  whose  favor  it  is  issued  or 
to  whom  it  is  transferred  the  title 
to  the  goods;   and  this   although  the 


transaction  is  not  intended  to  give 
the  permanent  ownership,  but  to 
furnish  security  for  advances  of 
money  or  discount  of  commercial 
paper  upon  the  faith  of  it."  These 
extracts  and  others  to  the  same 
effect  were  quoted  with  approval  in 
Xeill  V.  Rogers  Bros.  Produce  Co., 
41  W.  Va.  37,  23  S.  E.  702.  See 
also  Tishomingo  Sav.  Inst.  -v.  John- 
son, Xesbitt  &  Co.,  146  Ala.  691,  40 
So.  503;  First  Xat.  Bank  v.  "Walsh, 
131  111.  App.  508;  Willard  Mfg.  Co. 
V.  Tierney,  133  N.  C.  630,  45  S.  E. 
1026;  Seward  v.  Miller,  106  Va.  309, 
55  S.  E.  681.  Compare,  however,  the 
language  quoted  from  The  Carlos  F. 
Roses,  177  V.  S.  655,  665,  20  S.  Ct. 
803,  43  L.  ed.  929,  supra,  §  410,  note. 
For  a  decision  distinguishing  a  bank 
holding  for  collection  a  draft  secured 
by  bill  of  lading,  from  a  purchaser 
of  such  a  draft,  see  Cotton  MilU  v. 
Weil,  129  N.  C.  452,  40   S.  E.  218. 

"First  Xat.  Bank  i'.  Crocker,  111 
Mass.  163.  "Whether  it  (the  trans- 
fer) should  be  regarded  as  a  sale, 
a  pledge,  or  a  mortgage,  there  was  a 
sufficient  delivery  to  give  to  the  plain- 
tiffs a  special  property  which  they 
could  enforce  in  suit  against  any 
wrongdoer."  Quoted  with  approval 
in  First  Bank  v.  Mt.  Pleasant  Milling 
Co.,  103  Iowa,  518,  524,  72  N.  W. 
689.  See  also  extract  from  National 
Newark  Banking  Co.  v.  T>.,  L.  &  W. 
R.  R.  Co.,  70  N.  J.  L.  774,  58  Atl. 
311,  66  L.  R.  A.  595,  103  Am.  St. 
Rep.   825,  quoted  supra,  §   404,  note. 
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but  occasionally  of  a  greater  number  of  parts.'^"  Tbe  custom  is  not 
confined  to  England  or  the  United  States,  but  extends  over  the 
commercial  world.  The  origin  of  the  practice  may  have  been  due 
to  the  numerous  mischances  to  which  documents  sent  from  a  dis- 
tance were  subject,  as  well  as  to  provide  each  of  the  several  persons 
interested  with  authoritative  copies.  Whatever  the  object  there 
seems  to-day  no  reason  why  a  single  original  document  with^^. 
many  copies  as  are  desiredwouMnot  serve  every  purpose.    Accord- 


ingly  it  IS  not  the  custom  of  railroads^  or  of  most  coasting  lines  m 
this  country,  to~issue  bills  in  sets^  The  custom  is  a  dangerous  one 
because  each  part  is  an  original,  aTi([ J£Tir[nrsgrriPTit  for  value  of  the 
second  or  third  part  jirevails  o^^r  a  later  indorsement  of  the  first 
part."'^  Even  though  the  later  indorsee  obtains  possession  of  the 
goods  the  prior  indorseeTs  eiititled""to  cTaini  them.'^  The  rule  of 
the  civil  law  is  the  same.'^*  The  analogy  of  this  doctrine  to  that 
prevailing  in  regards  to  bills  of  exchange  issued  in  sets  is  obvious.^* 
The  mischief  of  the  practice  of  issiiing  docum.ents  in  sets  is  plain. 
ITo  one  who  buys  one  part  can  have  any  security  that  he  is  the  first 
indorse/  He  must  rely  solely  on  the  word  of  the  man  he  is  deal- 
ing with,  not  on  the  document.  And  if  it  be  urged  that  he  may 
protect  himself  by  refusing  to  buy  or  take  the  document  unless 
he  gets  all  the  parts,  it  is  to  be  said  that  even  if  this  course  were 
always  open  it  would  simply  amount  to  a  suggestion  that  business 
should  be  tied  up  where  documents  had  been  issued  in  sets ;  for 
frequently  one  or  more  parts  are  retained  by  the  consignor ;  a 
result  that  in  itself  would  indicate  that  the  practice  is  unfortu- 
nate. Moreover  the  risk  of  mischance  to  one  document,  which  is 
given  as  a  reason  for  use  of  sets,  is  increased  thereby  instead  of 

"On   the   Continent   of  Europe    as  strument  Law,  §§310-315.   If  several 

many    as    six    parts    are    frequently  parts  of  a  bill  of  exchange  issued  in 

used;   and  some  of  the  codes  require  sets    are    indorsed    to    different    per- 

that  not  less  than  four  shall  be  is-  sons,  the  first  Indorsee  gets  title  to 

sued.  all  the  parts,  but  later  indorsees  of 

"  Caldwell    v.    Ball,    1    T.    R.   205 ;  other  parts  can  sue  their  immediate 

Barber  v.  Meyerstein,  L.  E.  4  H.  L.  indorsers.     Acceptance  must  be  writ- 

317.  ten    on   one    side    only,    and   the    ac- 

"  Barber    v.    Meyerstein,    L.    R.    4  ceptor,  when  he   pays,  must  get  the 

H.    L.    317.  part   upon    which   his    acceptance    is 

"5    Lyon    Caen    et   Eenaud,   Droit  written,  delivered  up;  subject  to  this 

Comm.   {2ded.),  §  727  lis.  rule,    however,    if    any    part    is    dis- 

™  Bills    of    Exchange    Act,    §     71;  charged  by  payment,  or  otherwise,  the 

Crawford,   Annotated   Negotiable   In-  whole  bill  is  discharged. 
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diminislied  if  each  part  of  the  set  is  essential  to  any  dealing. 
A'evertheless  it  is  now  ihe  custom  for  carefuI^bankers_to_refuae  to_ 
advance  money  on  bills  issued" in  sets  unless  all  Jlje_ parts.  aTe_ 
deposited  _as_security.  ]3ut_  it  seems  that  ajauyer  who  has  con- 
tracted to  take  goods  and  to  pay  on  receiving  bills  of  ladingjs  not 
entitled  to  demand  all  the  parts.  He  must  pay  the  price  when 
a  duly  indorsed  bill  of  lading  is  tendered  to  him,  although  the  bill 
was  drawn  in  a  set  and  all  the  parts  were  not  tendered  or  ac- 
counted for.^"  Though  domestic  carriers  do  not  issue  bills  of 
lading  in_sets,  it  is  not  uncommon  for  duplicates  to  be  issued. 
The  use_of  bills  of  lading  in  sets  in  foreign  commerce  has  led  to 
some  confusion  as  to  the  effect  of  the" JuiJicate  bill  in  domestic 
commerce.  The  second  and  third  parts  of  a  bill  in  a  set  are  in  no 
sense  duplicates.  In  legal  contemplation  there  is  but  one  bill 
which  is  in  parts,  and  each  part  is  as  much  an  original  as  any 
other.  A  duplicate  should,  it  seems,  unless  the  contrary  is  stated 
on  the  document,  be  regarded  as  rather  in  the  nature  of  a  copy.*"^ 
Til  some  eases,  however,  a  different  and  incorrect  practice  has  been 
followed,  which  to  some  extent  has  received  the  sanction  of 
courts.^^      ISTo  doubt  it  is  possible  for  a  bill  of  lading,   though 

«°  Sanders   r.   JIcLean,   11   Q.    B.  D.  492,   33   S.   W.   521,   53   Am.   St.  Eep. 

"27.     The  law  in  regard  to  tliig  mat-  505,  the  court  held  the  carrier  liable 

tcr  i^  otherTviae  provided  in  the  Ger-  to     an     indorsee     for    value    of    the 

jnnn     Commercial     Code,    which     pro-  original    bill    when    the    goods    were 

vides  that  if  a  shipper  does  not  re-  delivered  to  the  holder  of  the  dupli- 

tain  possession  of  the  full  -et  he  has  cate,  since  the  original  did  not  state 

no    ]iower    to    dispose    of    the    goods  that    it    was    to    be    void    on    such 

"while  in  transit.     Tlie  utility  of  issn-  delivery. 

ing   bills    in   sets   becomes    question-  '"  In     First     Nat.     Bank     v.     Ege, 

able  under  this  rule,  for  parts  of  the  109  N.  Y.  120,  10  N.  E.  317,  4  Am. 

set   must  Ije  kept  together   in   order  St.   Eep.    431,   it   appeared   that   the 

to   cnn=:titute    an    effective    document.  shipper  was  accustomed  to  send  origi- 

When  the  goods  reach  their  destina-  nal    bills    directly    to    the    consignee, 

tion,  however,  under  the  German  law,  duplicates     were     retained     and     at- 

the  carrier  is  bound  to  deliver  to  the  tached  to    drafts.     As   the   suit  was 

holder    of    a    single    part.      Haadels-  against  the  consignee  who  had  knowl- 

gesetzhuch,  §§   045,  G.=iO.  edge  of  the  shipper's  practice  of  aend- 

"  Such  seems  to  have  been  the  way  ing   drafts   through    a   bank    against 

in  which  the  duplicate  was  regarded  the  goods,  the  decision  of  the  court 

by  the  court  and  parties  in  Shaw  v.  protecting  the  bank  is  sound;  but  it 

Railroad    Co.,     101     U.     S.    557,     25  seems  obvious  that  the  bank  had  no 

L.   ed.    892.      And   in  Midland   Bank  real   security;   for  the   consignee,   hv 

V.   Missouri    Pac.    Ry.    Co.,    132   Mo.  virtue  of  the  original  bills  of  lading, 
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marked  "  duplicate  "  or  "  triplicate,"  to  be  a  part  of  a  set  and, 
therefore,  an  original.  If  each  document  states,  in  effect^  that  it 
is  a  part  of  a  set  and  that  each  part  will  be  void  when  another_ 
part  has  beeii  accomplished,  each  document  would  be  an  original,^* 
DuT the  nTereantile .custom  permitting  each  part  to  be  an  original 
should  be  strictly  construed,  and  unless  documents  are^  clearly 
brought  within  the  ciistom,  only  one  orig:inal  should  be  recognized, 
and  any  other  documents  of  like  tenor  should  be  regarded  as  copies. 
The  negotiation  of  a  copy  of  even  a  negotiable  document  of  title 
would  not  amoimt  to  a  delivery  of  the  goods.._ 

§442.  Substitution  of  other  goods  for  those  bailed. —  It  seems- 
to  have  become  the  practice  in  some  cities,  in  regard  to  certain, 
staple  commodities,  for  warehousemen  to  allow  the  removal  of 
goods  for  which  negotiable  receipts  are  outstanding  on  receiving 
in  substitution  a  like  amount  of  similar  goods.  A  merchant  -Mxo 
warehouses  his  goods  and  obtains  a  negotiable  receipt  for  them 
may  thus  raise  money  on  a  receipt  at  the  bank  and  continue  to 
make  sales  of  the  goods  warehoused,  substituting  an  equal  amount 
of  new  goods  which  he  is  continiTally  receiving.  The  legal  effect 
of  such  a  transaction  deserves  attention.  It  may  be  supposed  that 
this  substitution  is  made  with  the  consent  of  the  holder  of  the 
receipt,  or  it  may  be  supposed  that  it  is  made  without  such  con- 
sent. Again,  it  may  be  supposed  the  goods  in  question  are  fun- 
gible, or  it  may  be  supposed  that  they  are  not..  If  the  holder  of 
the  receipt  consents  to  the  substitution,  it  is  obvious  that  however 
different  the  goods  substituted  may  be  from  the  old,  he  has  no 
cause  to  complain.      Such  consent  m.ay  be  implied  not  only  from 

could    obtain    the    goods    and    if    lie  jecting    the    carrier    to    the    hazard 

sold  them  to   a   lona  fide  purchaser  of   making  incorrect   delivery  of    the 

for  value   without  notice,   the  latter  property.''      In  Missouri   Pacific   Ry. 

■would    clearly    be    entitled    to    hold  Co.  v.  Heidenheimer,  S2  Tex.  195,  17 

the  goods.    The  court,  however,  seems  S.  W.  608,  27  Am.  St.  Rep.  801,  the 

to  regard  the  original  and  duplicate  court  also  said  that  a  duplicate  bill 

as  parts  of  a  set,  saying:     "The  prac-  of  lading  was  of  equal  efficacy  with 

tiee   of  carriers   in  issuing  duplicate  the    original.      See    also    Skilling    r. 

bills  of  lading  to  consignors  of  prop-  Bollman,  6  "STo.  App.  76,  73  Mo.  665, 

erty  shipped  for  sale  has  been  much  39  Am.  Rep.  537. 
disapproved    by   the    courts,    for   the  *'This    was    the    test    applied    in 

reason   that   it   affords   a    convenient  Midland  Nat.  Bank  v.  Missouri  Pac. 

opportunity    for    the    commission    of  Ry.  Co.,  132  Mo.  492,  33  S.  W.  521,. 

fraTids  by  consignors,  as  well  as  sub-  53  Am.  St.  Rep.  505. 
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express  words,  but  also  from  the  form  of  the  document,  or  perhaps 
from  a  general  custom  of  trade.  In  considering  the  form  of  the 
document  it  is  important  to  bear  in  mind  that  a  warehouse  receipt 
is  not  merely  a  promissory  note  of  the  warehouseman  by  which 
the  latter  engages  to  deliver, a  certain  amount  of  goods  of  a  speci- 
fied kind  when  demanded  by  a  holder  of  the  receipt.  Documents 
having  this  effect  are  indeed  possible  and  under  the  statutes  of  a 
few  States  may  be  made  negotiable  like  bills  of  exchange.**  Such 
documents  are  in  common  use  in  Scotland  in  the  iron  trade,  and 
are  known  as  iron  warrants.  x\n  ordinary  warehouse  receipt  is, 
however,  primarily  an  acknowledgment  that  certain  specific  goods 
have  already  been  received,  and  in  the  absence  of  clear  proof  of 
consent  to  substitution,  it  is  these  goods  which  the  warehouseman 
engages  to  return.  Even  though  the  receipt  contains  no  marks 
distmguishing  the  goods  in  question  from  other  goods  of  the  same 
kind,  the  ordinary  construction  of  the  document,  unless  aided  by 
evidence  showing  a  different  understanding,  is  that  the  warehouse- 
man has  received  specific  goods  of  a  certain  kind,  and  will  rede- 
liver those  goods   and  no   others.**      If  the  goods   are  fungible, 

"Illinois;      Iowa,      Code      (1897),  U.  S.  bonded,  .on  Storage  for  account 

§    3045;    Missouri,    Rev.    St.     (1899),  of    Lipman    &,    Co.      Marks:    various 

§   894.     See  Spears   !-.  Bond,   79  Mo.  (100).     Contents  unknown.     Said  to 

407.  contain    100    bales   burlaps.      Negoti- 

"  Thus  in  Harris  v.  Bradley,  2  Dill.  able.  Deliverable  only  upon  return 
284,  II  receipt  for  "  3,000  sacks  of  of  this  receipt  and  the  payment  of 
corn "  when  delivered  was  held  to  charges  accrued  thereon."  It  was 
transfer  title  to  the  3,000  sacks,  in  signed  by  an  officer  and  the  manager 
fact,  stored.  So  in  Puckett  r.  Reed,  of  the  company.  On  the  back  was 
31  Ark.  131,  a  receipt  for  "seventeen  printed:  "The  property  mentioned 
hundred  and  forty-two  (1,742)  pounds  below  is  hereby  released  from  this 
seed  cotton."  See  also  Gibson  v.  receipt  for  delivery  from  warehouse. 
Stevens,  8  How.  384,  12  L.  ed.  1123;  Date.  Quantity.  Merchandise.  Sig- 
Bank  of  Newport  v.  Hirach,  59  Ark.  nature,"  The  court  said :  "  The 
22.5,  235,  27  S.  W.  74;  Hoffman  V.  agreement  expressed  in  this  docu- 
Schoyer,  143  111.  598,  28  N.  E.  823.  ment  is  plain.  The  warehouse  com- 
It  must  be  admitted  that  the  Ian-  pany  undertook  to  deliver  100  bales 
guage  of  the  court  in  Blydenstein  v.  of  the  burlaps  stored  wjth  it  by  Lip- 
New  York  Security  &  Trust  Co.,  67  man  &  Co.,  either  to  Lipman  &  Co. 
Fed.  Rep.  469,  35  U.  S.  App.  175,  or  to  their  assignee,  but  only  upon 
15  C.  C.  A.  14,  seems  opposed  to  the  the  return  of  the  receipt.  It  under- 
text.  In  that  case  the  warehouse  took  to  so  manage  its  warehousing 
receipt  was  in  the  following  form:  that  it  should  always,  while  the 
"Received  in  Rossiter  Stores,  No,  4  receipt     was     outstanding     and     the 
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especially  if  law  or  custom  authorize  the  mingling  of  various  lots 
of  goods  by  the  warehouseman,  it  is  easy  to  infer  that  the  meaning 
of  the  warehouseman  in  issuing  the  receipt  was  to  enter  into  an 
agreement  to  hold  the  deposited  goods  in  the  way  authorized  by 
law  or  custom,  for  instance,  mingled  with  other  goods;  and  to 
redeliver  not  those  specific  goods  but  goods  of  equal  amount  and 
similar  quality.  This  is  the  regular  practice  in  grain  elevators. 
Even  though  the  goods  are  not  strictly  fungible,  the  document  may 
bear  a  meaning  similar  to  that  of  a  grain  receipt  if  the  parties 
so  intend ;  or  a  general  custom  may  bind  them  to  the  same  effect 
as  if  they  had  assented,  but  clear  evidence  of  such  intent  or  cus- 
tom should  be  reqiiired.  It  presumably  is  not  true  that  one  bale 
of  cotton  or  one  bale  of  burlap  is  the  equivalent  of  any  other  bale 
of  cotton  or  of  burlap.  It  is  not  natural  to  suppose,  therefore, 
that  a  purchaser  of  a  warehouse  receipt  for  100  bales  of 
cotton  or  100  bales  of  burlap  has  agreed  to  buy  any  hun- 
dred bales  of  cotton  or  any  hundred  bales  of  burlap  which  the 
depositor  may  thereafter  choose  to  substitute  for  those  in  storage 
originally,  and  at  the  time  the  receipt  was  purchased.**'  Where 
substitution  takes  place  and  neither  the  form  of  the  receipt  nor  the 

amount     called     for     by     such     re-  receipt  aid  the  construction  the  court 

ceipt    was    not    reduced    in    quantity  gives    the    document.      hSuch    printed 

by    a,    properly   executed    release    in-  matter  is  common  on  all  receipts  to 

dorsed    thereon,    have    on    hand   and  enable  the  whole  or  part  of  the  goods 

ready    for    delivery    the    quantity    of  to  be  released  by  indorsement  on  the 

such  bales  called  for  by  the  receipt,  receipt   which   then   will    carry   with 

but   it   did   not   undertake   so  to   de-  it   notice   that   it  is   no   longer   good 

liver     bales      with      any     particular  for  its  face.     So  far  as  -any  inference 

marks.''      It   is    submitted   that   this  is  to  be  drawn  from  the  memorandum 

construction   is  not  the  natural  con-  on  the  back,  it  is   rather  that  none 

struction     of     the     document.       The  of    the    property    designated    on    the 

natural  construction  is  rather  that  a  face  of  the  receipt  was  to  be  released 

hundred  bales  of  burlap  have  been  re-  unless   so   noted  on  the  back  of  the 

oeived    and    the    warehouseman    has  document.     See  also  New  York  Secu- 

agreed     to     redeliver     those     specific  rity  &  Trust  Co.   v.  Lipman,   157  N. 

bales.      When    a    warehouseman    re-  Y.  55],  52  N.  E.  595. 
ceives   a   bureau    and  receipts   for   it  "A  criticism  of  so-called  open  re- 

simply  as  one  bureau,  it  surely  is  not  ceipts  is  made  in  the  case  of  State 

the  natural  construction  of  the  con-  Xat.    Bank    v.    Bryant,   49   La.   Ann. 

tract  that  he  promises  to  deliver  on  467,   472-475,    22    So.    89.      See    also 

demand   any   bureau.      Nor   does   the  Hoffman  v.  Schoyer,  143  111.  598,  28 

printed   matter    on   the   back   of   the  N.  E.  823. 
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express  or  implied  assent  of  the  parties  warranted  it,  these  conse- 
quences seem  to  follow.  The  warehouseman  who  allows  the  sub- 
stitution is  guilty  of  a  misdelivery  and  conversion  in  surrendering 
goods  to  the  depositor  if  the  receipt  has  already  been  negotiated."^^ 
If  the  receipt  has  not  been  negotiated  at  the  time  of  the  substitu- 
tion and  is  negotiated  afterward,  the  purchaser  has  no  cause  of 
complaint  if  the  substituted  goods  are  within  the  description  on 
the  receipt.  For  the  agreement  to  substitute  between  the  ware- 
houseman and  the  depositor  (then  being  the  owner  of  the  goods 
and  the  receipt)  is  in  effect  an  agreement  that  the  receipt  shall 
represent  the  substituted  goods,  and  the  form  of  the  receipt  is 
such  as  to  permit  this.  If  the  substituted  goods  are  not  within 
the  terms  of  the  receipt,  even  though  the  negotiation  is  subsequent 
to  the  substitution,  the  warehouseman  should  be  liable  by  estoppel 
for  failure  to  deliver  goods  corresponding  to  the  terms  of  his 
receipt.®^  "Wherevtr  the  substitution  is  tortious  for  the  warehouse- 
man it  is  also  tortious  for  the  depositor.  Further,  if  the  substitution 
was  imauthorized  and  took  place  after  negotiation  of  the  receipt 
to  a  holder  for  value,  the  latter  must  remain  owner  of  the  original 
goods  covered  by  the  receipt,  and  it  would  seem  may  demand  them 
even  from  a  purchaser  for  A'alue.  If,  however,  the  holder  of  the  re- 
ceipt foregoes  any  claim  he  may  have  to  the  original  goods  and  h 
satisfied  to-  accept  the  substituted  goods,  he  may  do  so.  His  subse- 
quent assent  to  the  substitution  is  a  ratification  of  an  unauthorized 
act  and  takes  the  place  of  original  authority.^* 

§443.  Forged  and  altered  documents. —  It  is  obvious  that  a 
forged  dociTmeut  cannot  transfer  title  to  goods,  for  such  a  docu- 
ment represents  no  goods ;  nor  can  it  impose  any  liability  upon 
the  bailee  who  aiijiareutly  issued  it.^"  Closely  analogous  to  forged 
documents  are  altered  dociTments.     It  is  as  evident  as  in  the  case 

"The    case   is   similar   in    principle  143    111.    598,    28    N.    E.    823;     State 

to    other    eases    of   misdelivery.      See  Nat.    Bank   v.    Bryant,    40    La.    Ann. 

supra.  §  424.  467,   22    So.    89;    New   York   Security 

"  See  .inprn.  S  424.  &  Trust  Co.  r.  Lipman,  1.57  N.  Y.  5.51, 

"  See  Blydenstein  i .  New  Y'ork  Se-  52    N.    E.    ,^95.       See    also    Bank    of 

purity  &  Trust  Co..  67  Fed.  Eep.  469,  Newport   r.   Hirsch,    59   Ark.    225,    27 

35  IT.  S.  App.  175,   15  C.   C.  A.   14;  S.  W.  74. 

TTnion  Trust  Co.  r.  Trumbnll,  137  111.  "See   JNIcNear    r.    Bourn,    122    Cat. 

146,  27  N.  E.  24;  Hoffman  r.  Schoyer,  621,  55  Pac.  596. 
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of  forged  documents  that  an  altered  document  cannot  bind  any- 
one by  its  terms  except  the  person  maliing  the  alteration,  and 
persons  who,  by  reason  of  estoppel,  or  of  apparent  authority  to 
make  the  alteration,  are  precluded  from  denying  its  validiti-.^^ 
By  the  rule  of  common  law  in  regard  to  alteration  of  a  mercantile 
contract,  the  contract  becomes  absolutely  void.^^  Under  this  rule 
the  bailee  would  be  excused  from  contractual  liability  upon  the 
document.  The  bills  of  lading  in  common  use  in  this  country, 
however,  contain  an  express  provision  that  '"  any  alteration,  addi- 
tion, or  erasure  *  *  *  shall  be  void."  The  purpose  of  this 
clause  seems  to  be  to  make  the  alteration  void  and  leave  the 
instrument  effectual  in  its  original   form;   as   most  of  the  con- 


"  In  Union  Credit  Bank  v.  Mersey 
Docks  &  Harbour  Board,  [1899]  2 
Q.  B.  205,  1  delivery  order  was  left 
blank  as  to  the  number  of  parcels  to 
be  delivered  in  this  form.  The  order 
was  intrusted  to  a,  third  person  who 
was  authorized  to  fill  it  up  by  in- 
serting a  specified  number  of  parcels. 
This  authority  was  fraudulently  ex- 
ceeded by  the  insertion  of  a  greater 
number  of  parcels.  It  was  held  that 
the  warehouseman  was  not  liable  to 
the  principal  for  delivering  the 
greater  niimber.  Compare  this  case 
with  Lehman  v.  Central  R.  R.  & 
Banking  Co.,  12  Fed.  Rep.  595,  in 
which  it  was  held  that  the  fact  that 
the  shipper  was  allowed  to  fill  out 
a  bill  of  lading  and  leave  a  blaink 
which  afforded  opportunity  for  in- 
creasing the  number  of  bales  shipped 
would  not  render  the  carrier  liable 
for  loss  occasioned  by  the  raising  of 
tlie  bill.  In  Merchants'  Banlc  v. 
Baltimore,  etc.,  Steamboat  Co.,  102 
Md.  573,  63  Atl.  108,  it  was  held 
that  a  carrier  was  not  liable  to  a 
purchaser  of  a  spent  bill  who  was 
deceived  into  making  the  purchase  by 
a  change  in  the  date  of  the  docu- 
ment so  that  it  appeared  to  have 
been  recently  issued.  Comparison 
with  similar  cases  in  the  law  of  bills 


of  exchange  and  promissory  notes  is 
naturally  suggested.  There  is  prob- 
ably less  reason  for  charging  a  bailee 
liecause  of  spaces  carelessly  left  al- 
lowing insertions  and  additions,  than 
for  charging  the  drawer  of  a  bill  of 
exchange  or  maker  of  a  promissory 
note  under  similar  circumstances. 
Bills  of  exchange  and  promissory 
notes  are  habitually  carefully  execu- 
ted, and  there  is  no  injustice  in 
holding  an  individual  to  the  standard 
of  care  customary  in  such  transac- 
tions, but  the  standard  of  care  in 
regard  to  warehouse  receipts,  and 
especially  in  regard  to  bills  of  lading 
is  much  lower,  and  it  is  sometimes 
said,  necessarily  so,  because  of  the 
haste  with  which  such  documents 
must  often  be  prepared  and  the 
ignorance  of  many  of  those  who  pre- 
pare them.  In  the  form  of  order 
bill  of  lading  recommended  in  1908 
by  the  Interstate  Commerce  Com- 
mission, the  words  "  order  of  "  must 
be  printed  on  the  bill  before  the 
consignee's  name.  This  prevents  the 
fraudulent  addition  in  writing  of  the 
words  "  or  order "  after  the  con- 
signee's name  in  a  straight  bill  from 
being  deceptive. 

"  See    Wald's    Pollock,     Contracts 
(3d  ed.),  p.  845  et  seq. 
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tractual  provisions  in  a  bill  of  lading  are  for  the  benefit  of  the 
carrier,  the  reason  for  doing  this  is  obvious.  The  provision  has 
been  held  by  the  Maryland  Court  of  Appeals"^  not  to  apply  to 
fraudulent  alterations,  but  this  construction  does  not  commend 
itself.  Whatever  the  effect  of  alteration  upon  the  contract,  it  can 
have  no  effect  on  the  title  to  the  goods.***  Even  a  depositor  who 
had  fraudulently  altered  a  document  would  still  have  the  rights  of 
ownership  and  could  transfer  them. 

§  444.  Time  during  which  documents  of  title  are  valid.- —  Bills 
of  exchange  and  promissory  notes  must  be  payable  at  a  time 
certain,  or  one  which  may  be  made  certain,  as  by  demand  or 
presentment.  After  the  time  of  maturity  the  instrument  loses 
certain  characteristics  of  negotiability.  It  has  often  been  sug- 
gested that  the  same  principle  be  applied  to  documents  of  title, 
but  the  diiRculties  of  such  application  seem  insuperable.  There 
is  no  definite  time  within  which  goods  shipped  should  arrive  at 
their  destination  or  within  which  goods  stored  should  be  redeliv- 
ered. It  cannot  be  laid  down,  therefore,  as  a  matter  of  law,  that 
a  bill  of  lading  or  warehouse  receipt  ceases  to  be  a  symbol  of  title 
because  of  mere  lapse  of  time  or  carries  upon  its  face,  because  of 
its  date,  constructive  notice  to  a  purchaser  that  it  has  ceased  to 
be  valid.  Under  particular  circumstances,  however,  and  in  con- 
nection with  other  facts,  the  date  of  a  document  of  title  may  be 
important  as  putting  a  purchaser  upon  inquiry  or  'giving  him 
ground  for  suspicion.*' 

"  Merctianta'    Bank    r.    Baltimore,  man  to  the  depositor  at  the  expira- 

etc,  Steamboat  Co.,  102  Md.  573,  581,  tion  of  the  year.     It  was   held  that 

63  Atl.   108.  the    plaintiff   was    charged   with    con- 

'*  See     Wald's     Pollock,     Contracts  structive    notice   of   the    statute   and 

(3d  ed.),  p.  845.  should    have    kno^yn   that   the    ware- 

'^  Thus     in     Van     Sehoonhoven     v.  houseman  could  not  be  in  possession 

Curley,    86    N.    Y.    187,    a    Kentucky  of     the     whiskey;      accordingly,     the 

warehouse   receipt  for   whiskey   in   a  warehouseman    was    not    liable.      In 

bonded  warehouse  was  bought  by.  the  Eatzer  r.  Burlington,  etc.,  R.  Co.,  64 

plaintiff  after  the  lapse  of  more  than  ]\Tinn.    245,    R6    N.    W.    988,    58    Am. 

a  year  from  its  issue.    By  the  United  St.    Rep.    530,   the    court   laid   stress 

States   statute   whiskey  must  be   re-  on  the  fact  that  a  pledgee  of  a  bill 

moved    from    bond   within   one    year,  of  lading  had  acquired  his  right  be- 

and  the  whiskey  in  question  had,  in  fore   the    goods    could    possibly   have 

fact,  been  shipped  by  the  warehouse-  reached  their  destination. 
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PERFORMANCE  OF  THE  CONTRACT. 


CHAPTER  XIII. 

CONTRACTITAL   OBLIGATION   OF   THE   PaETIES. 

Section  445.  Nature  of  contracts  to  sell  and  sales. 

446.  Obligation  of  delivery  and  acceptance  —  Provisions  of  the  Sales 

Act. 

447.  Delivery  and  payment  are  concurrent  conditions  under  the  Sales 

Act. 

448.  Delivery  and  payment  concurrent  conditions  at  the  common  law. 

449.  Place,  time,  and  maimer  of  delivery  —  Provisions  of  the  Sales  Act. 

450.  Place  of  delivery. 

451.  Time  of  delivery  where  no  time  fixed. 

452.  Construction  of  agreements  as  to  time  of  performance. 

453.  Time  of  the  essence  of  the  contract. 

454.  Delivery  of  goods  in  possession  of  a  third  person. 

455.  Hour  of  delivery. 

456.  The  seller  must  put  the  goods  in  deliverable  condition. 

457.  Notice. 

458.  Effect  of  delivering  wrong  quantity  —  Provisions  of  the  Sales  Act. 

459.  Obligation  in  regard  to  quantity  —  General  considerations. 

460.  Delivery  of  too  small  a  quantity. 

461.  Delivery  of  too  large  a  quantity. 

462.  Delivery  of  goods  mixed  with  others. 

463.  The  preceding  rules  may  be  controlled  by  usage  or  agreement. 

464.  Construction  of  agreement  in  regard  to  quantity. 

465.  Instalment  contracts  —  Provisions  of  the  Sales  Act. 

466.  Divisible  contracts  —  Meaning  of  the  term. 

467.  Divisible  contracts  —  Conditions  implied. 

468.  Delivery  to  a  carrier  as   fulfilment  of  the  seller's  obligation  to 

deliver  —  Provisions  of  the  Sales  Act. 

469.  When  the  seller's  obligation  to  deliver  is  fulfilled  by  delivery  to 

a  carrier. 

470.  Buyer's  right  of  inspection  —  Provisions  of  the  Sales  Act. 

471.  Nature  and  effect  of  buyer's  right  of  inspection. 

472.  Eight    of    inspection    as    a    condition    precedent    to    transfer    of 

property. 

473.  Eight  of  inspection  as  a  condition  precedent  to  paying  the  price, 

after  the  property  has  passed. 
[763] 
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Section  474.  Right  of  inspection  as  a  condition  subsequent. 
475.  Testing. 
47G.  Time  allowed  for  inspection. 

477.  Expense  of  examination  and  testing. 

478.  Carriers  must  allow  inspection. 

479.  Circumstances  showing  inspection  was  not  to  be  permitted  before 

payment. 

480.  Place  of  inspection. 

481.  Manifestation  of  acceptance  —  Provisions  of  the  Sales  Act. 

482.  ileaning  of  acceptance. 

483.  How  acceptance  is  indicated. 

484.  Acceptance  does  not  bar  action  for  damages  —  Provisions  of  the 

Sales  Act. 

485.  Acceptance  of  goods  does  not  indicate  release  of  liability  for  de- 

fective performance. 

486.  The  seller  may  sue  for  defective  quantity. 

487.  The  seller  may  sue  for  delay  in  performance. 

488.  Right  of  the  seller  to  sue  for  defective  quality. 

489.  In  some  States  acceptance  of  title  waives  right  of  damages  for  in- 

ferior quality. 

490.  Damages  recoverable  by  the  buyer. 

491.  E.xpress  provisions  of  the  contract. 

492.  Rescission  of  acceptance. 

493.  Acceptance  of  part  of  the  goods. 

494.  Rule  of  civil  law. 

495.  \\'aiver  of  defect  in  tender  by  making  wrong  objection. 

496.  Buyer  need  not  return  goods  —  Provisions  of  Sales  Act. 

497.  The  buyer  need  not  return  goods  at  common  law. 

498.  Resale   of   goods  by  the   buyer. 

499.  Damages  for  failure  to  accept  delivery  —  Provisions  of  the  Salea 

Act. 

500.  Distinction  between  a  partial  and  a  total  breach  of  contract. 

§  445.  Nature  of  contracts  to  sell  and  sales. — A  contract  to  buy 
and  sell  when  wholly  executory  is  obviously  a  bilateral  contract, 
the  iDrimary  promise  on  the  part  of  the  seller  being  to  transfer 
title  to  the  goods  and  that  of  the  buyer  to  pay  for  them.  These 
primai-y  obligations  are  not,  however,  the  only  ones  imposed  bv 
law  upon  the  parties.  The  seller  must  deliver  the  goods;  under 
certain  circumstances  ho  must  permit  examination  of  them. 
The  buyer  must  accept  delivery  and  make  such  examination  as  he 
wishes  and  the  law  allows  him.  The  time  and  place  for  the  per- 
formance of  these  obligations  may  be  fixed  by  the  contract  exprp.-<ly 
or  impliedly.  A  contract  to  sell  is  generally  said  to  be  no  Ii.nger 
executory  when  the  property  in  the  goods  has  passed  to  the  buyer; 
and  such  a  transaction  is  called  a  sale,  as  distinguished  from  a 
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contract  to  sell,  in  the  Sales  Act.  Even  a  sale,  however,  may  still 
be  a  partly  bilateral  contract;  that  is,  a  contract  in  which  some 
unperformed  promise  exists  ou  each  side  though  there  has 
been  some  performance  on  one  side  as  part  of  the  considera- 
tion. For  though  the  property  in.  the  goods  has  passed,  the 
seller  may  still  be  subject  to  the  subsidiary  obligations  to  afford 
opportunity  for  inspection  and  to  deliver  the  goods,  and  the 
promises  of  the  buyer  may  still  be  unperformed.  In  other  cases, 
when  a  sale  has  taken  place,  the  only  obligation  remaining  out- 
standing may  be  the  purely  unilateral  obligation  of  the  buyer  to 
pay  for  the  goods.  This  will  be  true  when  the  seller  has  not  only 
transferred  the  property  in  the  goods  to  the  buyer  but  has  also 
delivered  them,  and  the  buyer  has  accepted  them.  In  still  other 
cases  of  sale  no  contract  whatever  may  be  outstanding,  both  seller 
and  buyer  having  fully  performed  their  respective  obligations. 
For  many  purposes  the  vital  classification  is  between  sales  and 
agreements  to  sell;  that  is,  between  cases  where  the  property  in 
the  goods  has  passed  and  cases  where  it  has  not  passed.  But  for 
purposes  of  the  present  chapter,  attention  should  rather  be  directed 
to  the  question  whether  obligations  on  the  part  of  the  buyer  and 
the  seller  still  exist.  For  the  questions  now  to  be  considered  relate 
to  the  obligations  implied  from  the  nature  of  a  sale  and  to  the 
conditions  implied  by  law  in  such  obligations.  These  questions 
are  not  peculiar  to  the  law  of  sales ;  they  are  rather  particular  ajD- 
plications  of  the  general  law  of  contracts  in  the  law  of  sales. 
Like  other  contractual  obligations,  sales  and  contracts  to  sell 
may  be  formed  by  agents,  and  whether  an  agent  in  a  particular 
case  is  authorized  to  enter  into  the  obligation  on  behalf  of  his 
principal,  which  he  purports  to  make,  is  a  question  of  the  law 
(jf  agency,  and  the  solution  of  it  depends  upon  the  facts  of  each 
i;ase.  The  power  of  agents  to  transfer  title  to  goods  in  violation 
of  the  actual  authority  given  them  has  been  previously  considered.^ 
One  question  of  the  agent's  power  to  bind  his  principal  by  special 
agreement  arises  so  frequently  in  the  law  of  sales  that  it  demands 
notice,  namely,  the  power  of  an  agent  authorized  to  sell  to  bind 
his  principal  by  warranty  of  the  goods.     It  need  hardly  be  said 

^  Supra,  §§  313-323.    As  to  the  au-       randum  under  the  Statute  of  Frauds, 
thority  of  an  agent  to  sign  a  memo-      see  svpra,  §  114. 
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that  if  the  agent  is  expressly  authorized  to  give  a  warranty  he 
may  do  so  effectually,  but  frequently  warranties  are  made  by 
agents  who  have  simply  been  authorized  to  sell.  Two  somewhat 
different  questions  are  not  always  sufficiently  differentiated  in 
the  decisions  and  discussions  of  the  matter.  (1)  Does  authority 
to  sell  imply  in  fact  authority  to  warrant  under  the  well-knowni 
doctrine  that  authority  to  do  a  specific  act  includes  authority  to  do- 
everything  reasonably  necessary  for  performance  of  the  act,  so  that 
the  agent  may  be  said  to  have  actual  authority?  (2)  Does  au- 
thority to  sell  justify  those  dealing  with  the  agent  in  assuming 
that  he  has  authority  to  warrant,  so  that  on  the  doctrine  of  ap- 
parent authority  he  will  bind  his  principal  by  so  doing,  even- 
though  he  has  been  expressly  forbidden  to  give  a  warranty  ?■ 
Both  these  questions  seem  essentially  questions  of  fact,  but  they 
have  in  many  cases  been  dealt  with  as  questions  of  law.  It  was 
laid  down  in  two  early  English  cases^  that  authority  to  sell  a 
horse  implied  authority  to  warrant  him.  This  doctrine  though- 
based  on  the  assertion  "  it  is  now  most  usual  in  the  sale  of  horses 
to  require  a  warranty,"  ^  and  though  confined  by  a  later  decision* 
to  cases  where  the  agent  represented  a  dealer  in  horses,  and  not 
a  private  person,  as  thus  limited,  is  still  the  law  of  England.* 
As  to  goods  other  than  horses,  it  is  probable  that  the  decision 
would  turn  upon  whether  it  was  usual  to  give  a  warranty  in  the 
market  in  question  for  goods  of  the  sort  which  were  sold.^  The 
early  English  cases  have  led  to  a  number  of  American  decisions 
which  state  as  a  matter  of  law  as  to  various  kinds  of  goods 
that  authority  to  sell  includes  authority  to  warrant.^     Such  a  rule 

^  Helyear    v.    Hawke,    5    Esp.    72 ;  ground  that  such  a  person  Avas  con- 
Alexander   r.   Gibson,  2   Campb.   555.  stantly  buying   and  selling  horses. 
See  also  Fenn   v.   Harrison,  3   T.   R.  'Dingle   v.  Hare,   7   C.  B.    (X.   S.) 
757.  145.      The   principal  was   held  boun({ 

'  Alexander    v.    Gibson,    2    Campb.  by  a  warranty  given  by  his  agent  in 

555.  selling    guano   that    it    contained    30 

'Brady  v.  Todd,   9  C.  B.    (N.   S.)  per    cent,    of    phosphate.      I'he    jury 

592.  had  found  that  such  warranties  were- 

"Brooks  V.  Hassall,  49  L.  T.  569;  usual. 

Howard   v.    Sheward,   L.    R.   2   C.   P.  'Alexander    v.    Gibson,    2    Campb. 

148;   Baldry  v.  Bates,   52  L.  T.   620.  555;  Dingle  v.  Hare,  7   C.  B.   (N.  S  ) 

In  the  case  last  cited  the  rule  as  to  145;    Schuchardt    v.    Allen,    1    \^alL 

dealers    in    horses    was    applied    to  359,   369,   17    L.  ed.   642;    Skinner   i\ 

one  who  kept  a  riding  school  on  the  Gunn,  9  Port.  305;  Bradford  i:  Busd, 
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of  law,  however,  is  hard  to  support,  and  the  better  view  is  that 
^evidence  is  necessary  either  of  actual  authority  or  that  the  prac- 
tice of  giving  a  warranty  in  a  sale  of  the  sort  in  question  was  so 
usual  that  a  reasonable  man  would  have  understood  that  the 
power  was  granted.*^  Many  of  the  decisions  which  hold  that 
the  agency  to  sell  implies  authority  to  warrant  contain  in  qualifi- 
cation "  unless  the  agent  was  expressly  instructed  to  the  contrary." 
But  other  decisions  have  held  that  even  though  the  agent  is  posi- 
tively forbidden  to  warrant,  he  may  bind  his  principal  by  so 
doing  if  the  purchaser  is  ignorant  of  the  limitation  of  his  au- 
thority.® Even  if  it  is  granted  that  the  agent's  warranty  does 
not  bind  his  principal,  the  latter  may  ratify  his  agent's  acts. 
And  it  seems  that  it  amounts  to  such  ratification  if  the  principal 
accepts  the  benefits  of  the  bargain  knowing  that  the  agent  has 
given  a  warranty.  And  though  the  principal  was  ignorant  at 
the  time  when  he  received  payment  of  the  price,  the  subsequent 
retention  of  the  benefits  of  the  bargain  would  indicate  a  ratifi- 
cation of  the  means  by  which  the  benefits  were  obtained.  For  the 
buyer  has  been  induced  to  enter  into  the  bargain  by  means  of  a 
warranty,  and  if  the  warranty  was  unauthorized  and  the  principal 
refuses  to  ratify  it,   the  buyer  though  not  entitled   to  sue  the 

10  Ala.  386:  Cocke  v.  Campbell,  13  Bryant  v.  Moore,  26  Me.  84,  45  Am. 
Ala.  286 ;  Woodford  I'.  MeClenahan,  9  Deo,  96;  Upton  i.  Suffolk  County 
111.  85;  McCormick  Harvesting  Mach.  Mills,  11  Cush.  586,  59  Am.  Dec.  163; 
Co.  V.  Snell,  23  III.  App.  79;  Murray  Cooley  v.  Perrine,  41  N.  J.  L.  322,  32 
IV  Brooks,  41  Iowa,  45;  First  Nat.  Am.  Rep.  210:  Decker  v.  Fredericks, 
Bank  v.  Robinson,  105  Iowa,  463,  75  47  ISf.  J.  L.  469,  1  Atl.  470;  Smith  v. 
N.  W.  334;  Randall  v.  Kehlor,  60  Me.  Tracy,  36  N.  Y.  79;  Wait  v.  Borne, 
37,  II  Am.  Rep.  169;  J.  I.  Case  123  X.  Y.  .592,  25  X.  E.  1053;  Bier- 
Threshing  Mach.  Co.  V.  McKinnon,  man  v.  City  Mills  Co.,  151  N.  Y.  482, 
82  Minn.  75.  84  N.  W.  646;  Palmer  488,  45  N.  E.  856,  37  L.  R.  A.  799, 
V.  Hatch,  46  Mo.  585;  Hayner  v.  56  Am.  St.  Rep.  636;  Reese  r.  Bates, 
Churchill,  29  Mo.  App.  676;  Samuel  94  Va.  321,  26  S.  E.  865;  Larson  v. 
V.  Bartee,  53  Mo.  App.  587;  Tice  v.  Aultman  &  Taylor  Co.,  86  Wis.  281, 
Gallup,  2  Hun,  446;  Alpha  Mills  v.  56  N.  W.  915,  39  Am.  St.  Rep.  893; 
Watertown  Engine  Co.,  116  N.  C.  Wanpaca  Elec.  Co.  r.  ]\Iilwaukee  Elec. 
797,  21  S.  E.  917;  Dayton  v.  Hoog-  Co.,  112  Wis.  469,  88  N.  W.  308. 
lund,  39  Ohio  St.  671;  Ezell  v.  Frank-  "Howard  v.  Sheward,  L.  R.  2  C.  P. 
lin,  2  Sneed,  236 ;  Deming  f.  Chase,  I4S ;  J.  I.  Case  Threshing  Mach.  Co. 
48  Vt.  382;  Boothby  v.  Scales,  27  v.  McKinnon,  82  Minn.  75,  84  N.  W. 
Wis.  626.  646;  Hayner  v.  Churchill,  29  Mo. 
'Herring  r.  Skaggs,  62  Ala.  180,  34  App.  676;  Ezell  r.  Franklin,  2  Sneed, 
Am.    Rep.    4;    s.    c,    73    Ala.    446;  236;  Boothby  r.  Scales,  27  Wis.  626. 
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principal  for  damages  for  breach  of  the  warranty  should  be  al- 
lowed to  rescind  the  transaction.  It  is  one  of  the  requisites  of 
rtscission,  however,  that  the  party  claiming  it  should  put  the 
other  party  in  statu  quo  and  unless  he  can  do  so  the  principal 
should  be  allowed  to  keep  the  price  which  he  has  received.'"'  If 
the  price  has  not  been  paid  and  the  seller  seeks  to  recover  it 
after  knowledge  of  the  warranty,  it  has  been  held  a  ratification.-'-' 
Certainly  if  the  buyer  refused  to  rescind  the  transaction  when  it 
was  possible  to  restore  the  original  status,  it  would  be  a  ratifica- 
tion, but  this  qualification  seems  necessary. 

§  446.  Obligation  of  delivery  and  acceptance  —  Provisions  of  the 
Sales  Act. — 

Sec.  41.  SELLER  MUST  DELIVER  AND  BUYER 
ACCEPT  GOODS.—  It  is  the  duty  of  the  seller  to  deliver  the 
goods,  and  of  the  buyer  to  accept  and  pay  for  them,  in  accordance 
with  the  terms  of  the  contract  to  sell  or  sale.^- 

§  447.  Delivery  and  payment  are  concurrent  conditions  under 
the  Sales  Act. — 


"  Cooley  V.  Perrine,  41  N,  J.  L.  322, 
32  A-m.  Eep.  210.  In  this  case  the 
horse  had  died  while  in  the  possession 
of  the  biiyer,  and  it  -was  held  that  the 
price  could  not  thereafter  be  recov- 
ered. 

"Phillips  &  Euttorff  Miff.  Co.  v. 
Wild,  144  Ala.  54.5,  39  So.  359.  The 
court  said:  "We  hold  that  while  it 
is  true  that,  when  the  vendee  is  the 
actor  in  a,  suit  against  the  vendor 
on  a  warranty  given  by  an  agent  of 
the  vendor  in  the  sale  of  chattels,  it 
devolves  upon  the  plaintiff  to  show 
that  the  agent  had  authority  to  make 
the  warranty  either  by  direct  proof, 
nr  by  proof  of  a  general  custom  to 
that  effect.  Herring  r.  Scaggs,  62 
Ala.  180,  34  .\m.  Eep.  4;  s.  c,  73 
Ala.  44fi.  Yet,  where  the  agent,  in 
selling  cliattels  for  the  vendor,  makes 
representations,  agreements,  or  guar- 
anties, as  a  part  of  the  -contract  of 
sale,    and    suit    is    brought    by    the 


vendor  against  the  vendee,  he  is 
bound  by  the  agreement  of  the  agent. 
He  cannot  ratify  the  contract  of  sale 
in  part  and  repudiate  it  in  part.  It 
is  his  duty  to  ascertain,  and  not  the 
duty  of  the  purchaser  to  inform  him, 
what  representations  have  been  made 
by  the  agent.  Williamson  i.  Tyson, 
105  Ala.  (144,  65-3,  17  So.  336;  At- 
wood  ('.  Wright.  29  Ala.  346,  351, 
3.i2:  Elwell  r.  Chamberlin,  31  X.  Y. 
611,  (519,  620;  Rogers  r.  Empkie  Co., 
24  Neb.  653,  39  X.  W.  844;  Busch  v. 
Wilcox,  S2  ]\Iich.  336,  47  N.  W.  328, 
21  Am.  St.  Rep.  563;  Haskell  r.  Star- 
bird,  152  Mass.  117,  25  N.  E.  14,  23 
Am.  St.  Rep.  809." 

"  This  section  is  ident:ical  with  sec- 
tion 27  of  the  English  Sale  of  Coods 
Act  with  the  single  substitution  of 
"  contract  to  sell  or  sale "  for  the 
words  "  contract  of  sale  '  in  the  Eng- 
lish act. 
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Sec.  42.  DELIVERY  AND  PAYMENT  ARE  CON- 
CURRENT CONDITIONS,— Unless  otherwise  agreed^,  deUv= 
ery  of  the  goods  and  payment  of  the  price  are  Goncurrent  condi- 
tions, that  is  to  say,  the  seller  must  be  ready  and  willing  to  gfive 
possession  of  the  goods  to  the  buyer  in  exchange  for  the  price  and 
the  buyer  must  be  rea(^  andi  willing  to  pay  the  price  in  exchange 
ior  possession  of  the  goods.^^ 

This  and  the  preceding  sectioji  of  the  Sales  Act  express  rules 
of  the  common  law  aaid  their  effect  will  appear  in  the  following 
discussion. 

§  4-li8.  Delivery  and,  payment  concurrent  conditions  at  the  com- 
mon law.  —Under  the  heading  of  "  Cask  Sales  "  "  it  has  already 
been  shown  that  by  the  early  law  of  England  transfer  of  the  prop- 
«rty  in  the  goods  and  payment  of  the  price  were  presumably  con- 
current; and  the  more  modern  view  has  been  advocated  thait  the 
implied  condition  relates  rather  to  delivery  than  to  ownership. 
In  eases  where  the  property  does  not  pass  until  delivery,  the  con- 
dition in  regard  ta  delivery  will,  in  effect,  be  also  a  condition  in 
regard  to  the-  property  but  where  all  the  terms  of  the  bargain 
-are  agreed  upon,,  the  property  presximiably  passes  at  once,  irre- 
spective of  delivery  or  payment.-'^  And  in  such  cases  and  others 
where,  by  the  proper  construction  of  the  bargain,  the  property 
passes  before  delivery  the  mutual  dependency  is  merely  between 
delivery  and  payment.  As  parties  to  a  bargain  may  make  any 
terms  they  will,  it  is  obvious  that  the  implied  dependency  be- 
tween the  obligation  to  deliver  and  the  obligation  to  pay  may 
be  negatived  by  agreement.  A  term  of  credit  necessarily  indi- 
cates a.  negative  intention ;  but  unless  such  an  intention  appears, 
the  general  rule  must  be  applied.  Therefore,  not  only  does  the 
mutual  dtependency  exist  in  cases  where  no  time  is  fixed  by  the 
contract  for  the  performance  of  either  party/®  but  also  where  the 
-time  for  the  performance  of  one  party  is  fixed,  but  no  provision 

"This     section    is     identical    with  Lehman  r.  Warren,  53  Ala.  535,  540; 

section    28    of    the    English    Sale    of  Merrill  Furniture  Co.  i:  Kill,  87  Me. 

Goods  Act.  17,  32,  32  Atl.  712.;  Haskina  v.  War- 

"  See  supra,  §.§  341,  342.  ren,    115    Mass.    514,    533.     See   also 

•■^See  supra,  §  264.  supra,  §.342,  and  infra,  §'  575. 

"  Bloxam,  v.  Sanders,  4  B.  &  C.  941 ; 

49  [769] 
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is  made  as  to  the  time  for  the  counter  performance."     The  pro- 
visions of  the  contract  may,  however,  be  such  that  in  the  nature 
of  the  cases  it  is  impossible  to  perform  as  the  contract  requires, 
and  also  perform  concurrently.     In  such  a  case  the  implication 
of  dependency  must  yield  to  the  evident  intent  of  the  parties. 
Where  the  conditions  are  concurrent  it  necessarily  follows  that 
neither  party  can  maintain  an  action  against  the  other  for  breach 
of    the    latter's    obligation,    without    first    making    an    offer    of 
performance    himself.     It    has    been    said    that    readiness    and 
willingness  on  the  part  of  the  plaintifJ  is  sufficient,  or  that  even 
this  is  not  part  of  the  plaintiff's  case.-'*     But  it  is  evident  not 
only  that  the  plaintiff  must  be  ready  and  willing,  but  also  that 
readiness  and  willingness,  unless  manifested  by  some  notice  to  the 
defendant,    are   insufficient.     For   if  neither  buyer  or   seller  ap- 
proached the  other,  but  each  stayed  at  home  ready  and  willing 
to  perform,  the  rule  suggested  would  give  each  party  a  right  of 
action ;  whereas  neither  party  would  have  a  right  of  action  with- 
out putting  the  other  in  default.     It  may  be  suggested  that  readi- 
ness  and  willingness   implies  notice  thereof  to  the   other  party, 
but  the  words  themselves  do  not  naturally  imply  notice;   and  in 
some  cases  the  words  are  used  where  notice  is  unnecessary.    Where 
by  the  terms   of  the   contract  the   defendant   has  not  performed 
some  condition  precedent,  it  is  enough  for  the  plaintiff  to  allege 
that  he  was  ready  and  willing;  he  need  do  nothing  actively  until 

"Morton    r.    Lamb,    7    T.    R.    125;  ness  and  willingness  to  perform   his 

Withers  v.  Reynolds,  2  B.  &  Ad.  882;  part  of  the   contract  will  be   proved 

Parker    v.    Rawlings,    4    Bing.    280 ;  by  showing  that  lie  called  on  tlie  de- 

Brennan  i\  Ford,  46  Cal.  7.  Ifi;  Skill-  fendant     to     accomplish       his     part/ 

man     Hardware     Co.     t .     Davis,     .53  Notes   to   Cutler   r.   Powell,  2   Smitli 

N.  J.  L.  144,  20  Atl.  1080;  Dunham  Lead.    Cas.    (9th   ed.),   p.    18;     (11th 

r.    Pettee,    8    N.    Y,    508;    Ziehen    v.  ed.),  p.  15.     Conversely,  in  an  action 

Smith,  148  N.  Y.  558.  42  N.  E.  10.S«;  for  nonacceptance,  the  seller  need  not 

Catlin  V.  Jones,  48  Or.   IfiS.  85  Pac.  prove  any  tender  of   delivery.     It  is 

515,  Or.        ,  97  Pac.  546.  enough   to   show   that   he   was   ready 

"  Chalmers,  Sale  of  Goods  Act  (5th  and  willing  to  deliver.  Jackson  v. 
ed.),  p.  66:  "In  an  action  for  non-  Allaway.  [1844]  6  :\I.  &  Ci.  942; 
delivery,  it  seems  the  buyer  need  not  Baker  c.  Firmingcr,  ,'1859]  28  L.  J. 
give  evidence  that  he  was  ready  and  Ex.  l.SO.'  "  The  decisions  cited  by 
willing  to  pay,  till  the  seller  shows  Judge  Chalmers  do  not  warrant  the 
he  was  ready  to  deliver.  Wilks  r.  conclusion  that  readiness  and  willing- 
Atkinson,  [1815]  1  Marsh.  412.  ness  without  demand  upon  or  notice 
'  I*e  averment  of  the  plaintiff's  readi-  to  the  other  party  is  sufficient. 
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tlie  defendant  has  performed  the  prior  obligation.  But  where  the 
conditions  are  strictly  concurrent,  the  defendant  is  under  no 
liability  until  the  plaintiff  has  put  him  in  default,  by  himself 
offering  to  perform.  The  evidence  by  which  this  offer  can  be 
shown  is  another  matter.  A  request  or  a  notice  may  be  sufficient 
indication  to  the  defendant  that  the  plaintiff  not  only  wishes  the 
defendant  to  perform,  but  is  himself  ready  to  perform.  Certainly 
a  formal  tender  either  of  goods  or  money  is  not  necessary,  but 
in  the  absence  of  any  legal  excuse,  some  notification  that  in 
effect  amounts  to  an  offer  to  perform,  coupled  with  an  immediate 
ability  to  perform,  seems  requisite,  both  on  principle  and  author- 
ity, in  order  to  give  the  plaintiff  a  right  of  action.-'® 

§  449.  Place,  time,  and  manner  of  delivery  —  Provisions  of  the 
Sales  Act. — 

Sec.  43.  PLACE,  TIME,  AND  MANNER  OF  DE- 
LIVERY.—  (1.)  Whether  it  is  for  the  buyer  to  take  possession 
of  the  goods  or  for  the  seller  to  send  them  to  the  buyer,  is  a  question 
depending  in  each  case  on  the  contract,  express  or  implied,  between 
the  parties.  Apart  from  any  such  contract,  express  or  implied,  or 
usage  of  trade  to  the  contrary,  the  place  of  delivery  is  the  seller's 
place  of  business,  if  he  have  one,  and  if  not,  his  residence;  but  in 
case  of  a  contract  to  sell  or  a  sale  of  specific  goods,  which  to  the 
knowledge  of  the  parties  when  the  contract  or  the  sale  was  made 
were  in  some  other  place,  then  that  place  is  the  place  of  delivery. 

(2.)  Where  by  a  contract  to  sell  or  a  sale  the  seller  is  bound  to 
send  the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed, 
the  seller  is  bound  to  send  them  within  a  reasonable  time. 

(3.)  Where  the  goods  at  the  time  of  sale  are  in  the  possession 
of  a  third  person,  the  seller  has  not  fulfilled  his  obligation  to  deliver 
to  the  buyer  unless  and  until  such  ,third  person  acknowledges  to  the 
buyer  that  he  holds  the  goods  on  the  buyer's  behalf;  but  as  against 
all  others  than  the  seller  the  buyer  shall  be  regarded  as  having 
received  delivery  from  the  time  when  such  third  person  first  has 
notice  of  the  sale.  Nothing  in  this  section,  however,  shall  affect  the 
operation  of  the  issue  or  tr-ansfep  of  any  document  of  title  to  goods. 

"Wilks     V.     Atkinson,     1     Marsh.  M.  &  W.  431;  Atkinson  v.  Smith,  14 

412;  Levy  v.  Herbert,  7  Taunt.  314;  M.  &  W.  695;  Boyd  v.  Lett,  1  C.  B. 

Pickfortl    V.    Grand    Junction   Ry.,    8  222 ;  Catlin  v.  Jones,  Or.         ,  97 

M.  &  W.  372;   Granger  v.  Dacre,  12  Pac.  546. 
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(4.)  Deimand  or  tender  of  delivery  may  be  treated  as  ineffectual 
unless  made  at  a  reasonable  hour.  Wliat  is  a  reasonable  hour  is  a 
questiooi  of  fact. 

(5.)  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to 
putting  the  goods  into  a  deliverable  state  must  be  borne  by  the 
seller.^" 

§  4.50.  Place  of  delivery. —  It  is,  of  course,  open  to  the  parties 
to  make  such  agreement  as  they  may  choose  as  to  the  place  of 
delivery,  and  if  they  make  no  express  agreement,  usage  or  cir- 
cumstances may  take  the  place  of  express  language.""^  The  rules 
of  the  Sales  Act  and  the  rules  of  the  common  law  on  which  they 
are  based  are  merely  conclusions  of  fact,  conforming,  as  is  sup- 
posed, to  the  presumable  intention  of  the  parties.  It  is  of  ad- 
vantage, in  order  that  the  obligations  of  the  parties  may  be  clearly 
defined,  for  the  law  to  establish  rules  of  presumption  here  as  it 
does  in  regard  to  the  time  of  transfer  of  the  property,  and  other 
matters.  It  seems  reasonable  to  assume  that  the  buyer  intends 
to  take  the  goods  from  the  seller's  shop  or  residence  rathe-  than 
that  the  seller  was  expected  to  deliver  them  at  the  buyer's.  This, 
therefore,  is  the  presumption  the  law  makes  in  the  absence  of  any 
facts  showing  a  contrary  intention. ^^  But  if  the  goods  are  known 
to  be  at  some  place  other  than  in  the  seller's  place  of  business  or 
residence,  it  is  rather  to  be  inferred  that  the  buyer  is  to  take 
them  from  their  present  situation  than  that  the  seller  is  to  de- 
liver them  at  the  buyer's  place  of  business  or  residence,  or  is  to 

"  Tliia   section  is  in   most  respects  Bush,  87 ;   Bliss  Co.  v.  United  States 

identical  with  section  29  of  the  Eng-  Gaslight  Co.,  149  N.  Y.  300,  4.3  N.  i'. 

liah  Sale  of  Goods  Act.    For  the  words  859  ;    Halvordson   v.   Grossman, 

"  contract   for   the    sale "    and   "  con-  N.    Y.    ^Misc.    Eep.          ,    107    N".    Y, 

tract  of  sale "  have  been  substituted  Riippl.    627.      This    is    the    rule    laid 

the  words  "  contract  to  sell  or  sale,''  down  by  Pothier,  Contrat  de  Vente, 

and    one    or    two    slight    and   unim-  No.   52    (see  also  French  Civil  Code, 

portant  changes  of  phraseology  have  Art.  1609),  as  the  general  rule  in  re- 

heen   made.      The   latter   half   of  the  gard   to  delivery.     The  English   Sale 

first  sentence   of  subsection    (3)    has  of  Goods  Act,  followed  by  the  Sales 

been  added.  Act,  in  making  the  place  of  business 

=•  Hatch  p.  Oil  Co,,  100  U.  S.  124,  or  residence  of  the  seller  the  place  of 

25  L.   ed.   554 ;   Van  Valkenburgh  v.  '  delively  unless  the  goods  are  known 

Gregc;.  45  Xeb.,  r.54,   63   N.   W.   949;  to  be  elsewhere,  agrees  with  the  rule 

Field  r.  Ruiik,  22  N.  J.  L.  525 ;  Bron-  of    the    German    Commercial     Code, 

son  r.  Gleason,  7  Barb.   (N.  Y.)   472.  §  342. 

"  Sousely     v.     Burns'     Adinr.,     10 


COWTEACTUAL    OBLIGATION    OF    THE    PaeTIES.  11o 

remove  tliem  to  his  own  place  of  business  ot  residence  in  order 
that  the  buyer  may  remove  them  from  there. ^'^  It  is  evident 
that  the  rule  as  to  place  of  delivery  in  some  measure  affects  the 
obligation  of  the  buyer  and  seller  to  make  offer  of  performance  in 
order  to  put  one  another  in  default.  If  it  is  the  duty  in  a  par- 
ticular case  for  the  buyer  to  come  to  the  seller's  place  of  business 
or  residence  in  order  to  take  delivery,  the  seller  is  under  no  duty 
to  go  forward;  he  may  wait  until  the  buyer  comes  to  receive  the 
goods.  In  such  case  the  seller's  only  duty  is  to  be  ready  and 
willing  to  perform,  until  the  buyer  has  performed  his  preliminary 
obligation  of  coming  to  the  proper  placc.^*  Thereafter  the  right 
of  the  seller  to  payment  would  be  concurrently  conditional  upon 
the  performance  of  his  obligation  to  deliver.  The  buyer,  on  the 
other  hand,  cannot  obtain  a  right  of  action  against  the  seller 
without  making  a  demand  for  the  goods  at  the  proper  place 
accompanied  with  an  offer  (though  not  necessarily  a  tender)  of 
the  price,  unless  the  sale  was  on  credit.  If  the  place  for  the  de- 
livery of  the  goods  was  fixed  by  the  contract  as  the  buyer's  resi- 
dence, a  converse  situation  is  presented.  The  buyer  may  wait 
for  the  arrival  of  the  goods,  and  if  they  do  not  come  the  seller 
is  liable.  A  mere  allegation  on  the  part  of  the  buyer  that  he 
was  ready  and  willing  to  receive  them  at  the  agreed  place  but 
that  the  seller  failed  to  bring  them  would  be  a  sufficient  state- 
ment of  a  cause  of  action.  Again,  it  may  be  supposed  that  de- 
livery was  to  be  made  at  a  place  which  is  the  place  of  business  er 
residence  neither  of  the  seller  or  the  buyer.  Here  the  conditions 
seem  directly  concurrent.  Either  party  in  order  to  maintain 
an  action  must  have  been  ready  at  the  place  to  perform  his  legal 
duty,  and  if  the  other  party  was  present  also,  must  have  offered 

"Hatch  V.  Oil  Co.,  100  U.  S.  124,  5    Cow.    516;    Eice    r.    Churdull,    2 

25  L.  ed.  554;   Ragland  v.  Wood,  71  Denio,  143;  Gray  i\  Walton,  107  X.  Y. 

Ala.   145.  46  Am.  Eep.  305;   Phoenix  254,     14    N.    E.    191;    Hamilton    v. 

Lock  Works  v.  Capelle  Hardware  Co.,  Calhoun,     2     Watts,     139 ;     Perlman 

9   floust.  232,  32  Atl.  79 ;   Wilmouth  r.  Sartorius,  162  Pa.  St.  '32G,  29  Atl. 

V.     Patton,     2     Bibb,     280;     Sousely  852,  42  Am.  St.  Rep.  834.     See  also 

V.  Burns'  Admr.,  10  Bush,  87 ;  Smith  Movie,  Sale  in  the  Civil  Xaw,  100. 

?'.  Gillett,  50  111.  290;  Middlesex  Co.  "Hannuio  v.  Goldner,  11  M.  &  W. 

V.   Osgood,   4    Gray,    447;    Janney    v.  849;  Bell  v.  Hatfield,  121  Ky.  560,  89 

Sleepel-,  30  Minn.  473,  16  N.  W.  365;  S.  W.  544,  2  L.  R.  A.    (^N.  S.)   529; 

Dakota   Stock   Co.    r.   Price,   22   Neb.  Catlin  v.  Jones,         Or.         ,  97  Pac. 

96,  34  N.  W.  97 ;  Lobdell  v.  Hopkins,  546. 
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to  perform.^'  A  special  case  may  arise  where  the  goods  are  so 
bulky,  or  of  such  a  nature  that  delivery  must  be  made  in  a  place 
especially  adapted  for  the  piurpose.  Here  it  has  been  held  in 
Maine  that  the  buyer  is  entitled  to  name  a  suitable  place,  and  the 
seller  should  request  that  this  be  done.  If  the  buyer  fails  to 
comply  with  the  request,  the  seller  may  then  appoint  the  place.^** 
§  451.  Time  of  delivery  where  no  time  fixed. —  The  rule  laid 
down  by  the  English  Sale  of  Goods  Act  and  copied  in  the  Sales 
Act  that  delivery  must  be  made  in  a  reasonable  time,  if  no  time 
is  fixed  by  the  contract,  is  so  clear  that  perhaps  it  hardly  needed 
statement. ^^  The  obligation  of  the  seller  to  deliver  in  a  reason- 
able time  is,  in  the  nature  of  the  case,  somewhat  indefinite ;  and 
it  would  always  be  well  for  the  buyer  to  give  notice  to  the  seller 
when,  in  the  opinion  of  the  buyer,  a  reasonable  time  has  elapsed, 


"In  Catlin  r.  Jones,  48  Or.  158, 
85  Pae.  515,  the  contract  for  the 
sale  of  hops  required  them  to  be  de- 
livered on  a,  certain  day  at  a  certain 
place.  It  was  held  that  the  mere 
transportation  of  the  hops  to  that 
place  was  not  a  sufficient  perform- 
ance by  the  seller  without  the 
presence  of  the  seller  or  his  agent 
to  make  delivery  and  receive  the  pur- 
chase price.  In  the  same  case  on 
appeal  from  a  second  trial  (97  Pac. 
546 ) ,  it  was  held,  that  since  in  the 
case  at  bar  no  money  would  have 
been  required  until  the  goods  were 
inspected  and  weighed  and  the  value 
ascertained,  the  plaintiff  was  en- 
titled to  recover  although  he  did  not 
have  immediate  means  of  payment, 
if  he  was  so  situated  that  he  could 
have  procured  the  price  in  time  to 
make  seasonable  payment,  had  the 
seller  been  present  and  able  to  de- 
liver the  goods. 

"  In  Lincoln  v.  Gallagher,  79  Me. 
189,  the  court  said:  "It  was  said 
in  Howard  v.  Miner,  20  Me.  325,  330, 
that  on  a,  contract  for  the  delivery 
of    specific    articles    which    are    pon- 


derous or  cumbrous,  when  it  is  not 
designated  in  the  contract,  and  there 
is  nothing  in  the  condition  and  situ- 
ation of  the  parties  to  determine 
the  place  of  delivery,  it  is  the  privi- 
lege of  the  creditor  to  name  a 
reasonable  and  suitable  one ;  that  the 
debtor  should  request  the  creditor  to 
select  the  place,  and  if  the  creditor 
fails  to  do  so,  the  debtor  may  ap- 
point the  place.  In  the  case  at  bar 
a  vessel  was  purchased  on  the 
eastern  coast  somewhere,  to  be  de- 
livered to  the  buyer  'in  Portland. 
Had  the  defendant  provided  a  suit- 
able place  at  some  dock  or  wharf, 
which  could  have  been  reached  by  the 
use  of  reasonable  exertion,  the  de- 
livery should  have  been  made  there. 
The  purchaser,  after  notice,  failing  to 
provide  a  place,  we  think  the  seller 
would  be  justified  in  tendering  a  de- 
livery at  safe  anchorage  in  the  har- 
bor. He  should  not  be  required  to 
go  to  special  expenses  to  himself  to 
obtain  a  place  at  the  wharf  or  upon 
the  shore." 

"  Kidder  v.  Flanders,  73  N.  H.  345, 
61   Atl.  675. 
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or  is  about  to  elapse,  and  demand  prompt  performance.^*  Where 
the  goods  are  at  the  time  of  the  bargain  in  a  deliverable  state  and 
capable  of  immediate  delivery,  the  natural  supposition  is  that 
immediate  delivery  is  intended.  In  such  a  case  a  reasonable 
time  for  delivery  would  be  a  very  short  time.^^  Where  the  buyer 
is,  by  the  terms  of  the  contract,  under  a  duty  to  take  possession 
of  the  goods  virhere  they  are,  he  also  must  perform  his  duty  within 
a  reasonable  time.^"  What  is  a  reasonable  time  is  properly  a 
question  of  fact.  This  is  expressly  so  provided  in  the  English 
Sale  of  Goods  Act.^^  The  section  covering  the  point  was  omitted 
in  the  American  act,^^  but  apart  from  statute  it  states  the  correct 
rule;^^  though  if  the  facts  are  undisputed  and  especially  if  only 
one  inference  can  properly  be  drawn  from  them,  the  court  may 
decide  the  question.^* 


"In  Jones  v.  Gibbons,  8  Ex.  920, 
it  appeared  that  a,  seller  contracted 
to  deliver  goods  as  required.  It  was 
held  that  the  seller  in  order  to  re- 
scind such  a  contract  must  give  the 
buyer  notice  or  make  inquiry  of  the 
buyer  whether  the  buyer  intended 
to  take  the  goods. 

""Ellis  V.  Thompson,  3  M.  &  W. 
445;  American  Extract  Co.  v.  Ryan, 
104  Ala.  267,  15  So.  807;  Stange  v. 
Wilson,  17  Mich.  342;  Bolton  v.  Rid- 
dle, 35  Mich.  13;  Pope  v.  Terre 
Haute  Car  &  Mfg.  Co.,  107  N.  Y.  61, 
13  N.  E.  592;  Dennis  v.  Stoughton, 
55  Vt.  371;  Boyd  v.  Gunnison,  14 
W.  Va.  1 ;  Greenbrier  Lumber  Co.  v. 
Ward,  36  W.  Va.  573,  15  S.  E.  89. 

«•  Blydenburgh  v.  Welsh,  Bald.  331, 
3  Fed.  Cas.  771;  Bolton  v.  Riddle, 
35  Mich.  13;  Mowry  v.  Kirk,  19 
Ohio  St.  375;  Simmons  v.  Green,  35 
Ohio  St.  104;  Zuck  v.  McClure,  98 
Pa.  St.  541;  Cameron  v.  Wells,  30 
Vt.   633. 

"Section  56. 

"  See,  however,  §   19,  rule  3(2)  (6). 

"Ellis  V.  Thompson,  3  M.  &  W. 
445;  American  Extract  Co.  v.  Ryan, 
104  Ala.  267,  15  So.  807;   Walden  v. 


Murdock,  23  Cal.  540,  83  Am.  Dec. 
135;  Dubois  v.  Spinks,  114  Cal.  289, 
46  Pac.  95;  Woods  v.  Miller,  55 
Iowa,  168,  7  N.  W.  484,  39  Am.  Rep. 
170;  Hill  V.  Hobart,  16  Me.  164; 
Derosia  v.  Winona,  etc.,  R.  Co.,  18 
Minn.  133;  Pinney  v.  Railroad  Co., 
19  Minn.  251;  New  Jersey  Furniture 
Co.  v..  Board  of  Education,  58  N.  J.  L. 
346,  35  Atl.  397;  Farr  v.  Swigart, 
13  Utah,  150,  44  Pac.  311;  Everett 
V.  Taylor,  14  Utah,  242,  47  Pac.  75; 
White  V.  Pease,  15  Utah,  170,  49 
Pac.  416. 

"Averill  v.  Hedge,   12   Conn.  424 
Howe    V.    Huntington,    15    Me.    350 
Greene     v.     Dingley,     24     Me.     131 
Wheeler  v.  Harrison,  94  Md.  147,  50 
Atl.  523 ;  Gilmore  v.  Wilbur,  12  Pick. 
120,  22  Am.  Deo.  410 ;  Echols  v.  Rail- 
road   Co.,    52    Miss.    610;    Morse    r. 
Bellows,   7   N.  H.   549,   28   Am.   Dec. 
372;  Aymar  v.  Beers,  7  Cow.  705,  17 
Am.    Dec.    538;     Hedges    !>.    Hudson 
Riv.   R.   Co.,   49   N.   Y.  223;    Colt  v. 
Owens,    90    N.    Y.    368;     Wright    i>. 
Bank   of  Metropolis,    110  N.   Y.   237, 
18  N.  E.  79,  1  h.  R.  A.  289,  6  Am. 
St.  Rep.  356. 
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§  452.  Construction  of  agreements  as  to  time  of  performance.— 

Frequ-ently  the  parties  by  tbeir  agreement  specify  a  time  when  the 
contract  is  to  be  performed  upon  one  or  both  aides.  The  terms  of 
the  agreement  as  to  time  may  be  exact  or  may  be  somewhat  in- 
definite. If  the  terms  are  inexact  the  court  must  give  them  suck 
construction  as  is  reasonable  under  the  particular  circumstances. 
This  will  often  involve  a  question  of  fact,  and  then  the  question 
should  be  left  to  the  jury.  A  common  mode  of  defining  time  of 
performance  is  by  the  use  of  such  words  as  "  immediately," 
"  as  soon  as  possible,''  "  at  once,"  "  forthwith,"  "  directly," 
"promptly,"  "  all  convenient  speed."  Xone  of  these  terms  have 
a  meaning  that  can  be  reduced  to  hours  or  days,  and  in  different 
cases  they  may  mean  different  things,  but  they  indicate  at  what 
time  perfomrance  is  expected  with  somewhat  greater  exactness 
than  if  no  time  were  fixed.^®    The  time  may  be  fixed  more  exactly 


'■  "  Immediately."  Woods  v.  Mil- 
ler, 55  Iowa,  1U8,  7  N.  W.  484,  39 
Am.  Rep.  170  (eight  days  too  late)  ; 
Rhoades  i\  Cotton,  90  Me.  453,  38 
Atl.  3fi7  (seventeen  days  too  late)  ; 
Rommel  l\  Wingate.  103  Mass.  327 
( nine  days  too  late ) .  See  al-so  Mc- 
Cormick  Co.  v.  Brower,  88  Iowa,  607, 
55  N.  W.  537;  Neldon  v.  Smith,  36 
N.  J.  L.  148.  In  the  case  last  cited 
it  was  held  that  the  word  "  im- 
mediartie "  might  be  'explained  by 
custom  as  meaning  even  so  late  a 
time  as  the  next  month.  The  word 
is  construed  in  cases  other  than  in 
the  law  of  sales,  in  Pybus  r.  Mit- 
ford,  2  Lev.  75,  77 ;  Thompson  v. 
Gibson,  8  M.  &  W.  281;  Hoggins  v. 
Gordon,  3  Q.  B.  466;  Alexiadi  V. 
Robinson,  2  F.  &  F.  679;  Webster  r. 
Appleton,  62  L.  T.  (N.  S.)  704;  Reg. 
r.  Berkshire  Justices,  4  Q.  B.  D.  469. 
"As  soon  as  possible."  Acwood  v. 
Emery,  1  C.  B.  (N.  S.)  110  (the 
construction  was  given  that  as  soon 
as  possible  meant  as  soon  as  was 
possible  to  the  seller,  considering  his 
particular  situation.  It  seems  this 
construction  might  be  a  true  one  in 


some  cases  and  not  in  others)  ;  Hy- 
draailic  Engineering  Co.  r.  McHaffie, 
4  Q.  B;  D.  670;  Egan  r.  Barclay 
Fibre  Co.,  61  Fed.  Rep.  527;  Tufts 
V.  McClure,  40  Iowa,  317;  Childs  v. 
Omaha  Paraphernalia  House, 
Neb.  ,  114  N.  W.  941.  "At  onoe." 
Fisher  v.  Boynton,  S7  Me.  395,  32 
Atl.  995;  Lewis  V.  Hojer,  16  N.  Y. 
Suppl.  534  (sooner  than  a  reasonable 
time)  ;  Victor  Safe  Co.  v.  O'Xeil,  4ft 
Wash.  L76,  93  Pac.  214.  See  aUo 
Reg.  r.  Rogers.  3  Q.  B.  D.  33. 
"Forthwith."  Roberts  r.  Brett,  11 
H.  L.  C.  337  (not  immediately, 
but  within  a  reasonable  time)  ; 
Burgess  v.  Boeitefeur,  7  M.  &  G. 
481,  494  (with  all  possible  celerity)  ; 
Kenney  r.  HutchinsoUj  6  M.  & 
M.  134  (as  soon  as  reasonably  pas- 
sible). See  also  Hyde  r.  Watts,  12 
M.  &  W.  254 ;  Boyes  i .  Eluck,  13  C.  B. 
652;  Hudson  v.  Hill,  43  L.  J.  C.  P. 
273;  Furber  f.  Cobb,  18  Q.  B.  D. 
494;  Staunton  v.  Wood,  16  Q.  B.  638 
(goods  to  be  delivered  "  forthwitli," 
price  to  be  paid  within  "  fourteen 
days  "  —  forthwith  held  to  mean  lesa 
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by  specifying  a  number  of  days,  weeks,  or  months  witbin  wbicb 
performance  must  take  place ;  or  by  fixing  a  date.  Sometimes  the 
contr.act  will  provide  tkat  performance  is  to  take  place  "  .about "  a 
certaioa  time.  Tbis  word  also  must  be  oonstroed  witb  reference  to 
tke  particular  circumstances  of  tbe  case.^"  Tbe  words  "  not  later 
tban,"  "  on  or  before,"  or  "  before "  a  specified  date  are  sus- 
ceptible, on  tbe  other  hand,  of  perfectly  exact  definition  unless 
qualified.*^  The  case  is  not  so  clear  where  performance  is  to  be 
within  a  named  period,  ot  between  two  specified  days,  or  until  a 
sipecified  day.  The  diffieulty  with  these  words  is  to  decide  whether 
the  first  or  last  day  of  the  period,  or  both,  are  to  be  included.^® 


than  fourteen  days)  ;  Anderson  v. 
Goff,  72  Cal.  65,  13  Pao.  73,  i  Am. 
St.  Eep.  ,34  (as  soon  as  reasonably 
possible) .  "  Directly."  Duncan  v. 
To-pham,  8  C.  B.  225  (sooner  than 
a  reasonable  time,  but  not  "  in- 
stanter  " ) .  "  Promptly.''  Soper  v. 
Creighton,  93  Me.  ,564,  45  Atl.  840, 
74  Am.  St.  Rep.  375  (shipment 
ordered  by  the  seller  from  a  distant 
place  inivolving  transit  of  a  month, 
not  compliance  with  order  for 
"  prompt  shipment  ")  ;  Tobias  v.  Liss- 
berger,  105  N.  Y.  404,  12  N.  E.  13, 
59  Aim.  Eep.  509  (means  immedi- 
ately, or  at  once).  See  also  Elliott 
V.  Lord,  48  L.  T.  (JST.  S.)  542.  "All 
convenient  speed."  GUI  v.  Browne, 
53  Fed.  Rep.  394,  3  U.  S.  App.  333, 
3  C.  C.  A.  573. 

^'  See  Smiley  v.  Barker,  83  Fed. 
Eep.  684,  55  U.  S.  A.pp.  125,  28 
C.  C.  A.  9;  Campbell  Printing  Press 
Co.  V.  Marsh,  20  Colo.  22,  36  Pae. 
799. 

"In  lie  Lookie,  86  L.  T.  (N.  S.) 
388,  the  words  "  not  later  than  June 
30th "  were  held  qualified  by  the 
words  "  due  allowance  being  made  for 
delays  "  for  jiamed  reasons ;  "  or  for 
circumstances  beyond  the  builders' 
control."  As  to  "on  or  before,"  see 
Harmon  v.  Owden,  1  Ld.  Raym.  620 
Wattnough  v.  Holgate,  3  I^ev.  293 
Hawley   v.    Simpson,    Cro.    Eliz.    14 


Forest    Oak    SS.    Co.    v.    Richard,    5 
Comm.  Cas.  105. 

«"  Until"  or  "till"  is  generally 
held  to  include  the  day  named,  but 
this  construction  is  admitted  to  de- 
pend upon  the  circumstances  of  the 
ease.  Anonymous,  3  Leon.  211; 
Wicker  r.  Norris  Cas.  temp.  Hard. 
109  (FoL);  Dakins  v.  Wagner,  3 
Dowl.  53S;  Isaacs  v.  Royal  Ins.  Co., 
L.  E.  5  Ex.  296.  See  also  Conway  v. 
Smith  Co.,  6  Wyo.  327,  44  Pac.  940. 
And  sometimes  the  last  day  has 
been  held  to  be  excluded,  which 
seems  the  more  natural  meaning. 
Nichols  V.  Ramsel,  2  Mod.  280; 
Rogers  v.  Davis,  8  Ir.  L.  R.  399; 
Kendall  v.  Kingsley,  120  JIass. 
94;  People  v.  Walker,  17  N.  Y.  502. 
"  Unto  "  or  from  a  "  time  or  place  " 
it  is  said,  generally,  but  not  neces- 
sarily exclude-s  the  time  or  place. 
Halsey's  Case,  Latch.  183 ;  Rex  v. 
Gamlingay,  3  T.  E.  513;  Rex  v. 
Itnight,  7  B.  &  C.  413.  In  Newby  v. 
Eogers,  40  Ind.  9,  "  from  the  15th 
to  the  28th "  was  held  to  exclude 
both  days,  but  in  Conawingo  Co. 
V.  Cunningham,  75  Pa.  St.  138,  the 
contract  performable  "  at  any  time 
from  this  date  to  Dec.  31st "  was 
held  to  be  satisfied  by  the  perform- 
ance on  the  latter  date.  "  Between  " 
two  specified  days  excludes  both 
days.     Agnew  v.  Fowler,   1   Ir.  C.  L. 
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Generally  where  a  number  of  days  are  given  for  performance,  the 
first  day  is  excluded  from  the  count,^"  but  the  day  on  which  the  act 
is  done  is  included.*"  This  rule  would,  however,  yield  to  circum- 
stances if  they  showed  a  different  intention.*^  Where  a  number  of 
days  is  specified,  Sundays  and  holidays  are  included  in  the  count  f^ 
but  if  the  final  day  falls  on  a  Sunday  or  a  holiday,  the  obligation  is 
satisfied  by  performance  on  the  following  day.*^  The  rule  as  to 
negotiable  paper,  that  if  the  third  day  of  grace  falls  on  Sunday 
or  a  legal  holiday  presentment  must  be  made  on  the  preceding 
day,  is  exceptional  and  is  due  to  the  fact  that  these  days  are, 
as  the  name  implies,  an  additional  allowance  by  the  way  of  favor, 
and  not  to  be  extended;**  but  if  paper  is  payable  without  grace, 
it  is  not  due  until  the  following  day,  when  by  its  terms  the  day 
of  maturity  would  fall  on  a  Sunday  or  holiday.*^  Month  means 
calendar  month  as  distinguished  from  lunar  month.*®    Some  ques- 


Rep.  462;  Cook  v.  Gray,  6  Ind.  335; 
Atkins  V.  Boylston  Ins.  Co.,  5  Met. 
439,  39  Am.  Dec.  692.  So  "between 
two  places "  excludes  both.  Reg.  v. 
Fisher,  8  C.  &  P.  612.  "  By  8  Feb- 
ruary "  fixed  as  the  time  on  which 
an  option  given  on  February  7th  was 
to  terminate  was  held  to  include  the 
later  day.  Blalock  r.  Clark,  133 
N.  C.  306,  45  S.  B.  642. 

"•Sheets  V.  Selden,  2  Wall.  177, 
189,  17  L.  ed.  822;  Vogel  v.  State, 
107  Ind.  374,  8  N.  B.  164;  Farwell 
V.  Rogers,  4  Cush.  460;  Seekonk  v. 
Rehoboth,  8  Cush.  371;  Bemis  v. 
Leonard,  118  Mass.  502,  19  Am.  Rep. 
470;  Clark  v.  Lancy,  178  Mass.  460, 
59  N.  E.  1034;  Shelton  v.  Gillett,  79 
Mich.   173,  44  N.  W.  428. 

"  Pease  v.  Norton,  6  Greenl.  229. 
And  see  1  Daniel,  Negotiable  Instru- 
ments, §  426. 

'  Lester  v.  Garland,  15  Ves.  248. 
Referring  to  this  case,  Bayley,  J., 
said,  in  Hardy  v.  Ryle,  9  B.  &  C.  603, 
608:  "All  the  authorities  on  the 
subject  are  reviewed  by  Sir  W. 
Grant,  who  takes  this  distinction: 
That  where  the  act  done  from  which 


the  computation  is  made  is  one  to 
which  the  party  against  whom  the 
time  runs  is  privy,  the  day  of  the 
act  done  may  reasonably  be  in- 
cluded; but  where  it  is  one  to  which 
he  is  a  stranger,  it  ought  to  be  ex- 
clvided." 

"Brown  v.  Johnson,  10  M.  k  W. 
331;  Disney  v.  Furness,  79  Fed.  Rep. 
810;  Salter  r.  Burt,  20  Wend.  205, 
32  Am.  Dec.  530. 

"Stebbins  v.  Leowolf,  3  Cush.  137; 
Salter  r.  Burt,  20  Wend.  205,  32  Am. 
Dec.  530. 

"  See  1  Daniel,  Negotiable  Instru- 
ments,  §   627. 

*°  I  Daniel,  Negotiable  Instruments, 
§    627. 

"  This  doubtless  conforms  to  the 
intention  of  the  parties  and  might 
not  need  statement  were  it  not  that 
early  cases  state  a  contrary  rule. 
Lacon  v.  Hooper,  6  T.  R.  224.  They 
would  not  now,  however,  be  followed. 
The  English  Sale  of  Goods  Act  pro- 
vides, §  10(2),  that  "  month  means 
prima  facie  calendar  month."  This 
provision  was  not  preserved  in  the 
American   statute,   but    doubtless  ex- 
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tion  has  arisen  in  regard  to  the  meaning  of  a  condition  requiring 
shipment  in  a  certain  month.  An  English  case  decided  that  such  a 
stipulation  is  an  ambiguous  requirement  and  may  mean  either  that 
shipment  must  be  completed  within  the  month  named  or  that 
the  shipment  must  be  begun  and  ended  within  the  month.*^  A 
later  decision  of  the  House  of  Lords,  however,  seems  to  overthrow 
the  authority  of  the  earlier  decision  and  to  hold  that  shipment 
•during  a  specified  month  means,  in  the  absence  of  special  custom, 
as  matter  of  law  that  the  entire  loading  must  be  begun  and  ended 
during  the  month.*^  The  condition  governing  the  time  of  the 
seller's  performance  may  be  based  on  the  time  of  the  vessel's  clear- 
ance.    Identical  principles   are  applicable.*® 

§  453.  Time  of  the  essence  of  the  contract. —  It  is  not  a  neces- 
sary consequence  logically  of  the  seller's  failure  to  deliver  the 
goods  at  the  time  when  he  was  bound  to  deliver  them  that  the 
huyer  is  freed  from  all  obligation  to  take  them.  The  failure  of 
the  seller  to  perform  his  duty  necessarily  gives  the  buyer  a  right 
■of  action,  but  whether  such  failure  operates  as  a  condition  ex- 
cusing the  buyer  from  the  performance  of  his  obligation  is  another 
matter.  So,  ■conversely,  if  the  buyer  fails  to  pay  the  price  on 
time,  the  question  whether  his  delay  excuses  the  seller  altogether 
is  distinct  from  the  question  whether  a  right  of  action  arises  in 
favor  of  the  injnred  seller.  The  general  rule  of  contracts  is  that 
a  party  is  not  excused  by  the  other  party's  breach  of  contract  unless 
the  breach  was  material  or  essential ;  and  in  equity  stipulations  as 
to  time  in  contracts  for  the  sale  of  land  are  not  regarded  as  essen- 

presses  the  law.     See  Webb  v.  Fair-  though  the  loading  was  begun  in  the 

maner,   3   M.   &   W.   473;    Bruner   v.  middle  of  May. 

Moore,    [1904]    1   Ch.  305;    Churchill  "Bowes  i\  Shand,  2  A.  C.  455. 

V.    Merchants'   Bank,    19   Pick.    532;  « Thalmann   v.    Texas    Star    Mills, 

Leffingwell   v.    White,    1    Johns.    Caa.  82  L.  T.   833.     In  this  case  the  con- 

■99,     1     Am.     Dee.     97.     See     also     1  tract       contained       the       stipulation 

Daniel,        Negotiable        Instruments,  "  clearance  not  later  than  May  31st." 

^  g24.  It  was   held  that  the  condition   was 

"Alexander  v.  Vanderzee,  L.  R.  7  satisfied   by   the   granting   of    a   cer- 

C    P.    530.     The   meaning  to   be   at-  tifieate  of  clearance  before  that  date 

tached  to  the  words  was  left  to  the  though  the  cargo  was  not  completely 

jury,    who   found  that    the    cargo   in  loaded     until      June     2d.      Compare 

question  in  the  case  was  within  the  Kidston  v.  Monceau  Iron  Works.  Co., 

desigaation    of    June    shipment,     al-  18  Times  L.  R.  320. 
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tial.     E-ut  it  has  been  said  that  "  to  apply  the  equitable  rule  to 
mercantile  contracts  -would   be  dangerous   and  unreasonable," 
and  it  is  well  settled  that  as  a  general  raile  in  sucb  contracts  time 
is  of  the  essence. ^^ 

§  454.  DeliTrery  of  goods  in  possession  of  a  third  person. —  Tbe 
question  of  what  constitutes  delivery  has  been  somewhat  confused 
by  failing  to  distinguish  between  different  kinds  of  cases  where 
delivery  is  important.  Cases  under  the  Statute  of  Frauds  ordi- 
narily involve  the  meaning  of  the  words  "  acceptance  and  actual 
receipt."  It  is  quite  possible  that  the  requirement  imposed  by 
these  words  is  more  stringent  than  that  required  to  satisfy  other 
rules  of  law  relating  to  delivery.  Cases  under  the  Statute  of 
Frauds,  therefore,  while  they  may  furnish  an  analogy  elsewhere, 
should  not  be  regarded  as  conclusive.  It  is  also  important  to  ob- 
serve a  distinction  between  the  delivery  which  will  satisfy  the 
seller's  duty  to  the  buyer  and  the  delivery  which  is  necessary  to 
protect  the  buyer  against  third  persons.  Since  the  seller  must,  in 
the  absence  of  agreement  to  the  contrary,  put  the  buyer  in  posses- 
sion of  the  goods,  he  can  hardly  be  discharged  from  that  obligation 
where  the  goods  are  in  the  possession  of  a  third  person  by  simply 
telling  the  buyer  that  they  are  there,  or  by  notifying  the  bailee 
to  deliver  to  the  buyer.  The  bailee  must  assent  to  the  request.''^ 
It  is  not  enough  to  discharge  the  seller  that  the  bailee  has  become 
by  operation  of  law  the  agent  for  the  buyer.  The  buyer  is  enti- 
tled to  have  an  agent  who  acknowledges  his  agency.  Where,  how- 
ever, the  question  is  whether  there  has  been  sufficient  delivery  to 
protect  a  buyer's  rights  against  a  seizure  by  the  seller's  creditors, 
or  against  subsequent  purchasers,  the  result  is  otherwise.  Unless 
the  bailee  is  notified  of  the  buyer's  rights  it  is  clear  that  there 
has  been  no  sufficient  delivery, ^^  if  by  the  local  law  delivery  is 

"  Cotton,  L.  J.,  in  Renter  v.  Bala,,  a   delivery   order   to  the  buyer.     See 

4   C.  P.  D.   239,  249.  also  Barney   v.  Brown,  2  Yt.   374,   19 

"The    cases     are    collected    supra.  Am.  Dec.  720 ;  Spaul  ding  ■«.  Austin,  2 

§   189.  Vt.  555. 

"=  Buddie  !■.  Green,  27  L.  J.  Ex.  33;  •»  Hallgarten  r.  Oldham,  135  ]\Iass. 

Edwards    r.    Meadows,     71     Ala.    42.  1,  46  Am.  Rep.  433;  Buhl  Iron  Works 

This  was  an  action  hy  tlie  seller  for  v.    Teuton,    67    Mich.    623,    629,    35 

the   price,   and   he  was   held  not  en-  N.  W.  804. 
titled  to  recover  after  merely  giving 
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requisite  against  third  persons.'"'  But  when  the  bailee  has  notice, 
whether  he  assents  to  the  transfer  or  not,  he  is  by  operation  of 
law  bailee  for  the  buyer.  He  cannot  thereafter  disregard  the 
buyer's  rights.  A  delivery  to  the  original  bailor  would  thereafter 
be  a  tort.^^  The  bailee  may  indeed  refuse  to  continue  to  hold  for 
the  buyer,  but  only  by  surrendering  the  goods  to  Mm.  Accord- 
ingly, the  Sales  Act  provides,  what  was  aside  from  statute  the 
law,  that  mere  notice  to  the  bailee  protects  the  buyer.^^  It  is 
sometimes  said  that  the  bailee  may  agree  in  advauce  that  he  will 
hold  the  goods  for  the  buyer;,  and  doubtless;  such  an  agreement 
may  be  made  by  the  buyer  with  the  bailee  before  the  transfer  of 
the  property  by  the  seller  to  the  buyer;  but  no  agreement  by  the 
bailee  with  the  seller  that  the  bailee  will  hold  for  the  buyer  can 
give  the  buyer  himself  a  direct  contract  relation  with  the  bailee 
under  the  rules  of  the  common  law,^^  and,  therefore,  cannot  satisfy 
the  seller's  obligation  to  the  buyer  unless  the  buyer  assents. ^^  So 
far  as  creditors  or  subsequent  purchasers  are  concerned,  however, 
if  the  seller  informed  the  bailee  that  a  sale  to  a  specific  buyer 
was  about  to  be  made,  and  the  sale  thereafter  was  made,  it  seems 
that  such  notice  to  the  bailee  would  be  as  operative  as  if  given 
by  the  purchaser  himself.  As  has  been  seen,  uotificatiou  by  the 
purchaser  to  the  bailee  is  enough,  since  ou  receiving  notice  the 
bailee  must  hold  for  the  buyer.  Where  the  notice  is  given  by  the 
seller  either  before  or  after  the  sale,  the  same  consequences  should 
follow.  But  the  mere  fact  that  the  bailee  loiows  that  a  sale  to 
some  unspecified  person  was  likely  to  be  made,,  or  might  be  made, 
and  the  assent  of  the  bailee  to  any  sale  that  the  bailor  might 
choose  to  make,  might  well  be  held  insuiBcient 

"As   to   this    see    §§    25,    26,    and  proposition   that  the   bailee   may  at- 

supra,  %   352  et  seq.  torn   in   advance,   but  the   ease    does 

"'  See  supra,  f  421.  not    necessarily    involve    this    point. 

"  Hodges-    t.    Hurd,    47    HI.    3S3 ;  The   decision   might   well   have   been 

Carter  v.  Wrllardi,  19  Pick.  1 ;  Demp-  reached   on  the   ground   on  which   it 

sey  V.  Gardner,  127  Mass.  381,  34  Am.  was  put  by  Erskine,  J.,  that  the  seller 

Rep.  389 ;  Buhl  Iron  Works  v.  Teuton,  "  only   agreed  tn   give  the   purchaser 

67   Jlich.    623,    631,    35   N".   W.    804;  the  full  legal  authority  to  remove  the 

Freiberg-  v.  Steenbock,  54  Minn.  509,  hay,  and  that  he  has  done."     In  so 

56  N.  W.  175.  far  as  the  ease  goes  beyond  this-,  the 

"See  supra,  %  426'.  criticism  in  Benjamin,  Sale  (SthEng. 

""The  case  of  Salter  v.  Woollam^,  2  ed.),  p.  692;  seems  sound. 
M.  &  G.   650,  is  often  cited  for  the 
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§  455.  Hour  of  delivery. —  The  rules  stated  by  the  Sales  Act^ 
that  the  hour  must  be  reasonable,  and  that  what  is  reasonable  is  a 
question  of  fact,  are  clearly  sound  and  might  not  need  statement,, 
were  it  not  that  in  the  early  cases  on  obligations  technical  rules, 
in  regard  to  midnight  and  sunset  had  been  stated.  These  rules 
were  summed  up  by  Baron  Parke. ^^  It  is  probably  better,  how- 
ever, at  least  so  far  as  the  law  of  sales  is  concerned,  to  avoid  any 
attempt  to  reduce  to  a  rule  of  law  what  is  a  reasonable  hour.  The 
question  should  be  treated  as  one  of  fact,^°  and  the  nature  of  the 
business  and  the  customs  of  the  place  will  be  of  great  importance 
in  deciding  the  question  correctly.^-" 


"  Startup  V.  Maedonald,  0  M.  &  G. 
593 :  "A  party  who  is  by  contract 
to  pay  money,  or  to  do  another  thing 
transitory,  i.  e.  —  anywhere  —  on  a 
certain  day,  or  on  one  of  several 
days,  has  the  whole  of  that  day,  or  of 
all  of  the  days,  respectively,  for  per- 
formance. He  must  find  tlie  other  at 
his  peril  (Kidwelly  v.  Brand,  [1551] 
Plowden,  71),  and  within  the  time 
limited,  if  the  other  be  within  the 
four  seas  (Shep.  Touch.  136),  and 
must  do  all  that,  without  the  con- 
currence of  the  other,  he  can  do,  and 
at  a  convenient  time,  having  regard 
to  the  nature  of  the  act,  before  mid- 
night. 'Therefore,  if  he  is  to  pay  a 
sum  of  money,  he  must  tender  it  a 
sufficient  time  before  midnight  for  the 
party  to  whom  the  tender  is  made  to 
receive  and  count;  ru-  if  he  is  to  de- 
liver goods,  he  must  tender  them  so 
as  to  allow  sufficient  time  for  exam- 
ination and  receipt.  *  *  *  But  where 
the  thing  to  be  done  is  to  be  per- 
formed at  a  crrtain  plncr  on  or  before 
a  certain  day  to  another  party  to  a 
contract,  there  the  tender  must  be  to 
the  other  party  at  that  place:'  and  as 
the  attendance  of  that  party  at  that 
place  is  necessary  to  complete  the  act, 
the  law  fixes  a  particular  part  of  the 
day  for  his  presence,  and  '  it  is 
enough  if  he  be  at  the  place  at  such 


a.  convenient  time  hefore  sunset  on 
the  last  day  as  that  the  act  may  be 
completed  by  daylight.'  But  this  be- 
ing a  rule  made  only  for  the  con- 
venience of  both  parties,  '  if  it  happen 
that  both  parties  meet  at  the  place 
at  anj'  other  time  of  the  last  day.  or 
upon  any  other  day  within  the  time 
limited,  and  a  tender  is  made,  the 
tender  is  good.'  See  7  Bac.  Abr.  529 ; 
'Tender,'  D.;  Co.  Lit.  202a,  211;  5 
Co.  Rep.  114;   Cro.  Eliz.   14." 

"» See   supra,    §   451. 

"In  Berry  r.  Xall,  54  Ala.  446,  a. 
contract  to  buy  cotton  was  in  suit. 
A  demand  by  the  buyer  on  the  last 
flay  within  the  period  in  which  de- 
mand could  be  made,  one-half  an  hour 
after  sunset,  was  held  sufficient  if 
enough  time  before  midnight  remained 
for  tlie  cotton  to  be  delivered  without 
danger  of  loss.  It  may  be  doubted  if 
this  case  would  be  followed  if  the 
seller  were  a  city  merchant  with 
regular  business  hours.  In  Croninger 
r.  Crocker,  62  N.  Y.  151,  a  tender  of 
Avool  at  ten  o'clock  in  the  evening  of 
the  last  day  for  performance  was  held 
insufficient  in  view  of  the  fact  that 
the  wool  was  stored  in  a  warehouse 
to  which  the  owner  refused  admission 
at  that  hour  because  of  condition  in 
his  insurance  contracts.  In  Catlin  r. 
Jones,  48  Or.  158,  85  Pac.  515,  a  con- 
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§  456.  The  seller  must  put  the  goods  in  deliverable  condition.— 
The  provision  of  the  Sales  Act"^  throwing  upon  the  seller  the 
expense  of  putting  the  goods  in  a  deliverable  state  is  copied  from 
the  English  Sale  of  Goods  Act,*^^  which  in  turn  seems  to  have 
taken  it  from  the  French  Civil  Code.^  The  provision  is  declar- 
atory of  the  law  and  seems  to  be  a  necessary  consequence  of  the 
duty  of  the  seller  to  deliver  the  goods  bargained  for. 

§  457.  Notice. —  In  order  for  either  buyer  or  seller  to  put  the 
other  party  in  default,  it  is  often  necessary  that  notice  of 
some  fact  be  given.  This  necessity  is  sometimes  due  to  an  ex- 
press condition  in  the  contract.'*'^  In  other  cases  the  condition 
though  not  expressed  in  words  is  necessarily  involved  in  the 
agreement.  What  may  be  called  a  condition  implied  in  fact  in 
such  a  case  qualifies  the'  promise.  Accordingly  if  the  seller  agrees 
to  deliver  on  the  buyer's  ship  when  it  is  ready  to  receive  the  goods, 
notice  to  the  seller  that  the  ship  is  ready  to  receive  them  is 
a  condition  precedent  to  the  seller's  obligation.®®  So  in  cases 
where  the  seller  has  by  the  terms  of  the  contract  an  option  as  to 
time  or  place  of  performance  by  the  seller,  it  is  a  condition 
qualifying  the  seller's  obligation  that  the  buyer  shall  have  given 
notice  of  his  choice.®^     Conversely  if  the  buyer  is  to  take  goods 

tract  for  the  sale  of  hops  required  de-  the  sellers  agreed  to  deliver  potatoes 
livery  to  be  made  on  a  certain  day.  on  board  cars  to  be  furnished  by  the 
It  was  held  incumbent  upon  the  seller  buyer  "  on  or  before  "  a  certain  date, 
to  make   delivery  at  such  a  time  of  It  was  held  that  the  sellers  were  en- 
day  that  the  purchaser  might  have  an  titled  to   such   notice   of  the   arrival 
opportunity   to   inspect  the  hops   by  of  the  cars  as  would  enable  them  with 
daylight.  reasonable  diligence  to  load  the  pota- 
"^  Section  43  (5).  toes,    and    not   having   received   such 
"  Section  29.  notice  were  freed  from  their  obliga- 
"Art.  1608.     See  also  Story,  Sale,  tion  to  deliver  any  potatoes. 
§  297(a).  "Dingley  v.  Oler,  117  U.  S.  490,  6 
'"'Henkle  17.  Smith,  21  111.  238;  Em-  S.    Ct.    850,    29    L.    ed.    984;    Colvin 
pire  State  Phosphate  Co.  f.  Heller,  61  v.    Weedman,    50   111.    311;    Posey   v. 
Fed.  Eep.  280.  Scales,  55  Ind.  282;  Bell  v.  Hatfield, 
^  Armitage  v.  Insole,  14  Q.  B.  728,  121  Ky.  560,  89  S.  W.  544,  2  L.  R.  A. 
cited   and   followed   in   Davis   v.    Co-  (N.   S.)    529;   Harrow  Spring  Co.   v. 
lumbia   Coal   Mining   Co.,    170  Mass.  Whipple   Harrow   Co.,   90  Mich.    147, 
391,  49  N.  E.  629;  Hughes  v.  Knott,  51    N.    W.    107;    Hunter   v.    Wetsell, 
138  N.  C.  105,  50  S.  E.  586.     See  also  84  N.  Y.  549,  38  Am.  Rep.  544;  Lock- 
Sutherland     V.    Allhusen,     14    L.    T.  hart  v.  Bonsall,  77  Pa.  St.  53;  Hock- 
666;     Stanton    v.    Austin,    L.    R.    7  ing  v.  Hamilton,  158  Pa.  St.  107,  27 
C.    P.    651;    Dwight    v.    Eckert,    117  Atl.   836.      See   also   Lincoln   v.   Gal- 
Pa.  St.  490,  12  Atl.  32.     In  Pinkham  lagher,    79    Me.    189,    stated    supra, 
V.  Haynes,  103  Me.  112,  68  Atl.  642.  §  450. 
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when  tlie  seller  has  manufactured  them  or  made  them  ready  for 
delivery,  the  buyer's  obligation  to  take  the  goods  is  qualified  by 
the  condition  that  notice  of  the  completion  of  the  goods  be  gi\'en.''* 
The  general  requirement  to  which  allusion  has  already  been  made"''' 
that,  where  delivery  and  acceptance  are  concurrent  conditions,  it 
is  essential  that  either  party  in  order  to  obtain  a  right  of  action 
against  the  other  shall  make  demand  and  accompany  his  demand 
with  an  offei:  to  perform  (or,  what  amounts  to  the  same  thing, 
give  notice  of  his  readiness  and  willingness  to  proceed  with  the 
performance  of  the  contract),  is  an  illustration  of  the  same  prin- 
ciple. For  since  neither  party  is  bound  to  perform  before  the 
other,  in  the  nature  of  the  case  notice  by  one  party  to  th.e  other 
of  his  readiness  to  perform  is  essential.  And  in  any  case  where 
the  obligation  to  perform  by  either  jjarty  depends  upon  some  op- 
tion to  be  exercised  by  the  other,  notice  must  be  given  of  the  ex- 
ercise of  the  option.™  In  such  cases  as  these,  the  knowledge 
which  is  requisite  for  the  performance  of  the  contract  cam  come 
only  from  the  other  party.  In  other  cases  the  promise  of  buyer 
or  seller  may  be  conditional  upon  the  happening  of  an  event, 
which  cannot  readily  be  ascertained  by  the  promisor,  and  which 
is  within  the  Imowledge  of  the  promisee.  Here  too,  although,  the 
fact  of  which  notice  must  be  given  does  not  rest  solely  in  the 
knowledge  or  upon  the  will  of  the  promisee,  he  must  give  notice.''-^ 
Such  a  condition  is  rather  imposed  by  laAv  for  the  ends  of  jus- 
tice than  agreed  upon  by  the  parties.  The  rule  has  thus  beeu 
stated :  "  Where  a  party  stipulates  to  do  a  certain  thing  in  a 
certain  specific  e^'ent  which  may  become  known  to  him,  or  with 
which  he  can  make  himself  acquainted,  he  is  not  entitled  to  any 
notice,  unless  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing 
which  lies  within  the  peculiar  knowledge  of  the  opposite  party, 
Then  notice  ought  to  be  given  him."  '"     Generally  where  the  buyer 

"^  Bliss    V.    United    States    Gaslight  notice  of  the  breach  of  such  stipula- 

(_'o.,   149   N.   Y.    300,   43   N'.   E.   859;  tions.     Beckett  v.   aridley,   67   Minn. 

CullMm  r.  Wagstaff,  48  Pa.  St.  300.  37,  69  N.  W.  622. 

°°  See  SMpra,  §§.  447,  448.  "  Tliis    principle    was   early   recog- 

™  Thus  where  a  horse  was  sold  with  ndzed  in  cases  on  bonds  :■  Cole's  Case, 

a  warramty  and  an  agreement  on  the  Cro.  Eliz.  97 ;  TTaverleigh  v.  Leighton, 

]i!irt  of  the  vendor  to  replace  him  or  Jenk.    Cent,    31]  ;    Gable    r.    Moss,    1 

to  return  the  notes  given  him  if  tlie  Bulstr.    44;    Holmes    v.    Twist,    Hob. 

stipulation  of  the  warranty  was  not  51 ;  Henning's  Caise,  Cro.  Jac.  432, 

fulfilled,    the    seller    is    entitled     to  '-Abinger,  C.  B,,  in  Vyse  v.  Wak^^ 
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or  seller  is  entitled  to  notice  before  performing,  the  notice  ia 
not  simply  a  condition  qualifying  his  obligation  bnt  it;  is  also 
a  legal  dnty  of  the  other  paa-ty  to  give  suck  notice  within  a.  reas- 
onable time.  Aceordingiy  if  the  notice  is  not  given,  not  simply  is 
the  paa-ty  who  should  receive  it  excused  from  performing  but  he 
has  a  right  of  action  against  the  party  who  should  have  grven  it.^^ 
§  458.  Effect  of  delivering  wrong  quantity  —  Provisions  of  the 
Sales.  Act. — 

See.  44.  DELIVERY    OF    -WRONG    QUANTITY.— 

(1.)  Wh'ere  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
less  than  he-  contra'cted  to  sell,  the  buyer  may  reject  them,  but  if  the 
buyer  accepts  or  retains  the  goods  so  delivered,  knowing*  that  the 
seller  is  not  going  to  perform  the  contract  in  full,  he  must  pay  for 
them  at  the  contract  rate.  If,  however,  the  buyer  has;  used  or  dis- 
posed of  the  goods  delivered  before  he  knows  that  the  seller  is  not 
going  to  perform  his  conitract  in  full,  the  buyer  sbaU  not  be  liable 
for  more  than  the  fair  value  to  him  of  the  goods  so  received. 

(2.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the  goods 
included  in  the  contract  and  reject  the  rest,  or  he  may  reject  the 


field,  6  Til.  &  ^Y.  442.  Thus  in  Hen- 
ning's  Case,  Cro.  Jac.  432,  the 
seller  sold  barley  to  be  paid  for  at 
as  much'  as  he'  could'  sell  to  any 
other  man.  It  was  held  that  he  could 
not  sue  the  buyer  for  the  price  with- 
out giving  notice  of  what  he  had  sold 
to  others.  The  common  rule  that  a. 
lessor  undei?  obligation  to  repair  is 
entitled  to  notice  of  lack,  of  repair  un- 
less he  has  a  right  to  enter  and  view 
the  premises  rests  on  the  same  prin- 
ciple. Mabin  r.  Watkinson,  L.  R.  6 
Ex.  25.;  London,  etc.,  Ry.  Co.  v. 
Flower,  1  C.  P.  D.  77;  Manchester 
Warehouse  Co.  v.  Csnr,  5  C.  P.  D. 
507 ;  N"atlonal  Tar  Co.  v.  Maiden  Gas- 
light Co.,  189  Mass.  234;  Thomas  r. 
Kingsland,  12.  Ualy,  315;  Sinton  t'. 
Butler,  40  Ohio  St.  158.  And  see  fur- 
ther on  the  genpral  principle,  Phoenix 

50 


Ins.  Co.  V.  Doster,  106  U.  S.  30,  27 
L.  ed.  65;  Spooner  v.  Baxter,  16  Pick, 
409;  McLean  v.  Republic  Fire  Ins. 
Co.,  3  Lans.  421 ;  Genesee  College  v; 
Dodge,  26  N.  Y.  213. 

"  Kingman  r.  Hanna  Wagon  Co., 
176  111.  545,  52  X.  E.  328.  The  selle» 
agreed  to  sell  a  large  numiber  of 
wagons-  to  be  delivered  monthly  "'  as 
ordered "  by  the  buyer.  The  failure 
by  the  buyer  to  order  the  number 
specified  in  the  contract  was'  held  to 
give  the  seller  a  right  of  action  with- 
out the  necessity  of  making  tender. 
So  in  Weill  v.  American  Metal  Co., 
182  111.  128,  54  N'.  E.  1050,  when 
goods  were  to  be'  shipped:  as-  directed 
by  the  buyer,  and  the  seller  sent  for 
directions,  the  failure,  of  the,  buyer  to 
send  such  directions  was  held.  a.breaoh, 
of  contract. 
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whole.  If  the  huyer  accepts  the  whole  of  the  goods  so  delivered 
he  must  pay  for  them  at  the  contract  rate. 

(3.)  Where  the  seller  delivers  to  the  buyer  the  goods  he  con- 
tracted to  sell  mixed  with  goods  of  a  different  description  not  in- 
cluded in  the  contract,  the  buyer  may  accept  the  goods  which  are 
in  accordance  with  the  contract  and  reject  the  rest,  or  he  may  reject 
the  whole. 

(4.)  The  provisions  of  this  section  are  subject  to  any  usage  ot 
trade,  special  agreement,  or  course  of  dealing  between  the  parties. 

This  section  is  borrowed  from  section  30  of  the  English  statute 
with  some  changes,^*  the  reason  for  which  will  appear  in  the 
foUoA^'ing  discussion. 

§  459.  Obligation  in  regard  to  quantity — General  consider- 
ations.— A  difference  in  quantity  from  that  ordered  or  contracted 
for  by  the  buyer  may  become  important  in  several  ways,  which 
it  is  desirable  to  distinguish.  In  the  first  place  the  buyer  may 
have  ordered  a  specified  quantity  of  goods.  Such  an  order  is,  in 
legal  effect,  an  offer;  and  shipment  of  a  different  quantity  cannot 
be  an  acceptance  of  that  offer,  for  the  rule  in  regard  to  the  for- 
mation of  contracts  not  only  of  sale,  but  of  all  kinds,  is  that  the 
terms  of  an  offer  must  be  strictly  complied  Avith  in  order  to 
form  a  contract. ^^  Secondly,  defects  in  quantity  may  be  import- 
ant in  considering  the  seller's  liability  imder  a  contract  by  which 
the  seller  has  agreed  to  deliver  a  specified  quantity.  It  is  this 
case  that  is  primarily  considered  in  section  44  of  the  Sales  Act. 
Any  decision,  however,  to  the  effect  that  delivery  of  the  wrong 
quantit}'  does  not  satisfy  the  seller's  obligation  under  a  contract 
a  fortiori  shows  that  such  defective  performance  woiild  not 
amount  to  an  acceptance  of  an  offer.  It  is  a  third  and  an  entirely 
different  questidn,  however,  whether  defective  performance  of  his 
contract  by  the  seller  justifies  the  buyer  in  terminating  it  alto- 
gether. It  might  be  urged  as  to  this  question  that  if  the 
defect  was  slight  in  comparison  with  the  amount  involved  in  the 
contract,  the  buyer  should  be  compelled  to  accept  the  defective 

"In   subsection    (1),  the  last   sen-  not  going  to  perform  the  contract  in 

tence  is  not  contained  in  the  English  fnll." 

act,   nor   are   the  words   in  the   first  "^  See    Wald's    Pollock,     Contracts 

sentence  "knowing  that  the  seller  is  (3d  Am.  ed.),  p.  43. 
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performance  and  rely  upon  his  claim  for  damages,  under  the  rule 
of  contracts  that  where  a  breach  does  not  go  to  the  essence,  the 
injured  party  cannot  refuse  to  go  on  with  the  contract  but  must 
seek  redress  in  damages.  The  cases  about  to  be  cited,  the  au- 
thority of  which  was  accepted  in  the  provisions  of  the  Sales 
Act,  show,  however,  that  a  defect  in  quantity  is  a  breach  going 
to  the  essence,  and  that  the  buyer,  except  under  special  circum- 
stances of  custom  or  contract,  cannot  be  compelled  to  accept  a 
quantity  different  from  that  for  which  he  bargained.  This  is 
not  saying,  however,  that  a  tender  of  a  defective  quantity  in 
every  ease  justifies  the  buyer  in-  immediately  renouncing  all  ob- 
ligation under  the  contract;  on  the  contrary,  though  the  buyer 
may  refuse  the  defective  tender,  it  seems  that  if  a  proper  tender 
is  thereafter  made  within  such  limit  of  time  as  satisfies  the  terms 
of  the  contract,  the  buyer  is  hound  to  accept.'®  One  qualification 
should,  however,  be  observed;  the  original  defective  tender  may 
be  made  under  such  circumstances  as  to  warrant  the  buyer  in 
believing  that  the  tender  thus  made  is  the  only  one  that  will  be 
made.     Under  such  circumstances  the  buyer  would  be  justified 

'°  In  Borrowmnn  r.  Free,  4  Q.  B.  D.  necessarily  follows  that  this  rule  must 
500,  the  contract  called  for  a  cargo  of  a^pply  ft'  tenders  defective  because  of 
maize,  the  bill  of  lading  to  be  dated  the     improper     quantity     of     goods, 
between  the  15th  of  May  and  the  30th  This  was  so  held  in  Whitla  v.  iloore, 
of  June.     The  cargo  of  one  vessel  was  164  Pa.  St.  451,  30  Atl.  257.     A  con- 
offered,    but,   because   shipping   docu-  tract  had  been  made  to  sell  $10,000 
menta  did  not  arrive,  arbitrators  held  worth  of  the  seller's  stock  of  goods, 
the  buyer   not  bound  to   accept  per-  The  seller  had  a  larger  stock,  and  it 
formance.     Thereafter  the  sellers  ten-  was  a  part  of  tlie  agreement  that  the 
dered  a  bill  of  lading  dated  the  24th  stock  should  be  reduced  to  an  amount 
of   June,   and   it  was   held   that  this  of  that  value  by  the  day  fixed  for  the 
tender  satisfied  the  seller's  obligation.  completion  of  the  bargain.     This  had 
So  in  Tetley  i .  Shand,  20  Wkly.  Rep.  not  been  done  and  the  buyer  refused 
206,  there  was  a  contract  to  sell  cot-  to  take  the  goods.     The  seller  there- 
ton  of  June  shipment.    Cotton  of  May  upon  offered  to  remove  the  excess,  or 
shipment   was   tendered    first,   but   it  to  sell  it  on   credit.     The   defendant 
was  held  the  seller  might  still  within  was  held  liable  for  refusing  to  go  on 
a    reasonable   time    tender    cotton   of  with   the  bargain.     The  original   de- 
June  shipment.     See  also  Ashmore  v.  fective  tender  was  cured  by  the  offer 
Cox,  [1899]   1  Q.  B.  436,  440.    These  promptly    to     make    a    proper    one. 
cases  do  not  relate  to  defects  in  quan-  Compare  Jefferson  v.  Querner,  30'  L.  T. 
tity,    but    if    a    tender    defective    in  (N.    S.)     867;    Bell   v.    Hoffman,    92 
any   essential    respect   may   be   cured  N.  C.  273. 
by    a    subsequent    eorrect    tender,    it 
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in  securing  the  goods  he  needed  elsewhere,  or  in  otherwise  chang- 
ing his  position.  Should  he  do  this  a  subsequent  correct  tender 
by  the  seller,  even  though  within  a  time  in  itself  proper,  need 
not  be  accepted."  The  particular  cases  that  arise  under  the  pro- 
vision of  section  44  of  the  Sales  Act  may  now  be  considered  in 
detail. 

§  400.  Delivery  of  too  small  a  quantity. — Where  the  seller  is 
under  a  contract  to  deliver  a  specific  quantity  of  goods  and  tenders 
a  smaller  quantity,  the  buyer  may  reject  the  tender."'^  The  buyer 
may,  however,  accept  the  offer  though  defective.'^^  In  so  doing  he 
enters  into  a  new  contract.  The  offer  of  a  quantity  not  contracted 
for  is  a  manifestation  of  the  seller's  willingness  to  sell  that  quan- 
tity. The  terms  of  this  new  contract,  if  nothing  is  said,  are 
identical  with  the  terms  of  the  original  bargain,  except  as  to 
quantity.  If,  therefore,  the  original  bargain  provided  for  a  lump 
price,  it  woidd  seem  that  the  buyer,  if  he  accepted  the  goods, 
would  become  liable  for  that  price.  If,  however,  the  original 
contract  provided  for  payment  by  number,  weight,  or  measure, 
the  buyer  would  become  liable  to  pay  at  this  rate  for  the  quantity 
of  goods  actually  received.®"  But  in  case  the  seller's  obligation 
is  either  by  its  terms  or  by  the  buyer's  permission  performable 
in  instalments  it  may  happen  that  the  buyer,  not  supposing  the 
seller  is  going  to  be  guilty  of  a  breach  of  contract,  accepts  one  or 
mure  instalments,  assuming  that  the  rest  are  to  follow.  If  the 
buyer  was  to  pay  a  lump  price  after  all  the  instalments  had  been 
delivered,  it  is  obvious  that  the  acceptance  of  the  early  instalments 
could  not  bind  the  buyer  to  pay  the  agreed  price ;  delivery  of  the 
later  instalments  would  be  a  condition  precedent  to  the  buyer's 
obligation. ^^  Even  if  the  price  of  each  instalment  was  payable 
separately,  the  buyer  should  have  relief.  It  is  true  that  his  ac- 
ceptance of  a  part  indicates  an  assent  to  take  title  to  the  goods 

"Hallwood    Cash    Register    Co.    v  "  Norrington  v.  Wright,   115  U.   S. 

LufkiTi,  179  Mass.  143,  60  X.  E.  473.  188,  205,  6  S.  Ct.  12,  29  L.  ed.  366. 

"Norrington  r.  Wright,   115  U.  S.  '"Morgan  v.  Gath,  3  H.  &  C.  748; 

188,  6  S.  Ce.  12,  29  L.  ed.  366;  Clev&-  Avery   r.  Willson,   81   N.   Y.   341,   37 

land  Rolling  ilill  r.  Rhodes,  121  U.  S.  Am.  Rep.  .503. 

25o,  30  L.  ed.  920;  Churchill  i;.  Hoi-  "  Oxendale  v.  Wetherell,  9  B.  &  C. 

ton,   38   Minn.    519,    38    N.    W.    611;  386,    387;    Waddington    r.    Oliver,    2 

Hill  r.  Heller,  27  Hun,  416;  Inman  v.  B.  &  P.   (N.  S.)   61;  Colonial  Ins.  Co. 

Elk   Cotton  Mills,  116  Tenn.  141,  92  v.   Adelaide   Ins.   Co.,    12  A    C     128 

S.  W.  760.  138,  140. 
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offered,  and  to  pay  for  them  at  the  contract  rate,  but  this  assent 
was  given  in  the  justifiable  expectation  of  receiving  an  additional 
quantity  of  goods.  The  buyer  may,  therefore,  on  finding  out 
that  the  contract  is  not  going  to  be  fully  performed  by  the  seller, 
return  the  goods  in  his  possession  and  refuse  to  pay  the  price,  if 
not  already  paid,  and,  if  already  paid,  recover  it  back.^^  If,  how- 
ever, the  buyer  when  he  accepts  the  partial  delivery  is  aware  that 
the  seller  proposes  to  make  no  other  delivery,  it  is  clear  that  the 
buyer  should  pay  for  the  goods ;  and,  similarly,  if  he  retains  them 
after  he  knows  that  no  future  delivery  is  to  be  made,  even  though 
at  the  time  the  partial  delivery  was  accepted  the  buyer  had  no 
reason  to  suppose  the  contract  was  not  to  be  performed.  If  the 
contract  is  divisible  and  a  price  is,  therefore,  due  according  to  the 
terms  of  the  contract  for  what  has  been  delivered  and  accepted, 
there  can  be  no  doubt  of  the  seller's  right  to  recover  the  price 
fixed  by  the  contract.^  It  may,  however,  be  supposed  that  the 
contract  was  entire  and  that  no  part  of  the  price  was  due  until 
full  performance  by  the  seller.  Even  in  such  a  case,  if  the  buyer 
accepted  a  portion  of  the  goods  knowing  that  no  more  were  to  be 
delivered,  there  is  no  difficulty  in  finding  a  real  contract  to  pay 
for  them,  as  distinguished  from  a  gwasi-contractual  obligation, 
since  the  partial  delivery  was  in  effect  a  new  offer.  But  if  the 
deficient  quantity  of  the  goods  were  delivered  under  such  cir- 
cumstances that  the  buyer  was  not  aware  that  full  delivery  would 
not  be  made,  no  new  contract  can  be  said  to  have  been  agreed  to 
by  the  buyer.  Here  accordingly,  if  the  seller  recovers  payment 
for  what  he  has  furnished,  it  must  be  on  principles  of  quasi-con- 
tract. It  is  true  that  it  has  often  been  laid  down  that  a  contract 
will  not  be  implied  by  the  law  in  favor  of  one  who  is  in  default 
under  an  express  contract,  but  the  injustice  of  allowing  the  seller 
to  retain  the  benefit  of  goods  without  paying  for  them  is  so  clear 
that  e^^en  in  England,  where  gwasi-contractual  rights  are  generally 

"=  Benjamin,    Sale    (5th   Eng.    ed.),  buyer,  it  was  said,  might  recoup  the 

697 ;    PoJhemus    v.    Heimau,   45    Cal.  damages   that   he   suffered   from   the 

573.  seller's  failure  to  completely  fulfil  his 

"  Bowker    t'.    Hoyt,    18    Pick.    555.  contract.     As  to  the  question  of  the 

The  court  held  in  this  case  that  re-  seller's  liability  where  incomplete  per- 

tention  of  the  goods  after  knowledge  formance  has  been  accepted,  see  infra, 

of  the  seller's  default  made  the  buyer  §  485  et  seq. 
liable  for  the  contract  price;  but  the 
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most  strictly  limited,  recovery  has  been  allowed,**  and  the  weight 
of  authority  in  this  country  strongly  supports  this  view;^'  but  in 
jSTew  York  hy  a  long  series  of  decisions  the  seller  is  denied  relief.*' 
The  isew  York  view  has  been  accepted  in  a  few  other  States.*' 
The  measure  of  damages  in  such  an  action  is  not  necessarily  the 
contract  price  even  if  the  contract  fixes  a  price  by  number,  weight, 
or  measure.  If  the  buyer  retained  the  goods,  having  it  in  his 
power  to  redeliver  them  after  he  knew  that  the  seller  was  going 
to  make  default  in  delivering  the  whole  amount,  it  seems  just 
that  the  buyer  should  pay  the  contract  price.  This  result  seems 
supported  by  the  decisions  which  hold  the  buyer  liaible  under 
such  circumstances.  It  is  commonly  said  that  the  retention  op- 
erates as  a  severance  of  the  contract.**  The  buyer,  however,  may 
in  good  faith  have  dealt  with  the  goods  in  such  a  way  as  to  make 
it  impossible  for  him  to  return  them,  and  yet  the  value  of  the 
portion  received  may  not  be  so  large  a  proportion  of  the  total 
price  as  the  goods  are  of  the  total  amount  of  goods  which  should 
have  been  delivered.  As  the  buyer's  obligation  is  imposed  by  law, 
the  extent  of  it  should  be  restricted  to  the  benefit  which  the  de- 
fendant has  received.  The  seller,  being  a  wrongdoer  in  failing 
to  deliver  the  whole  amount,  can  certainly  claim  no  more  than 

"  Oxendale  r.  Wetherell,  9  B.  4;  C.  "  Champlin  r.  Rowley,  13  Wend. 
386.  In  this  case  the  plaintiff  de-  258,  18  Wend.  187 ;  Mead  r.  Degolyer, 
livered  130  bushels  of  wheat  and  16  Wend.  632;  Balcer  r.  Higgins,  21 
though  he  was  bound  to  deliver  250  n.  Y.  397 ;  Catlin  v.  Tobias,  26  N.  Y. 
bushels  and  failed  to  deliver  the  resi-  217,  84  Am.  Dee.  183;  Kein  v.  Tup- 
due,  the  court  held  that  after  the  ^^^  go  N.  Y.  550;  Nightingale  v. 
expiration  of  the  time  within  which  j^;^^^^^^    jgl    X.    Y.    288,   2-1   N.   E. 

delivery  should  by  the  contract  have         ,-      t/:  j.,  ^     ^     .      ,• 

,,,,,,  470.     If  there  are  any  facts  tendina; 

been  made,  recovery  could  be  had  for  ,       .  .  , .         ,   ,  ,, 

,,       ,„„,,,      ^     ,         T  . ,  to  show  waiver  or  prevention  of  full 

the    130    bushels.      Parke,    J.,    said:  ,  ,,,/„, 

,,-.,,,,  i  .      1  i,,  i    ,  performance,  the  ^<^w  York  court  is 

If  the  buyer   retained  the  part  de-  .  ,     , 

livered  after  the  seller  had  failed  in  '^'"'^  ^^  ^^"^  ^P""^  *^«^«  ^^'^^^  "^  * 
performing  his  contract,  the  latter  ground  of  liability.  Avery  v.  Will- 
may  recover  the  value  of  the  goods  ^°^'  ^^  ^-  ^-  ^^l'  ^7  Am.  Rep.  503; 
which  he  so  delivered."  Brady  v.  Cassidy,  145  N.  Y.   171,  39 

"Richards    v.   Shaw,    67    111.    222;  N.  E.  814. 
Holden    Mill    v.    Westervclt,    67    Me.  "  Haslack   r.   Mayers,   2fi   N.   J.   L. 

446;   Rodman  v.  Guilford,   112  Mass.  284;   Witherow  r.  Witherow,  16  Ohio 

405;    Hedden   r.    Roberts,    134    Mass.  St.  238. 

38,  4.T  Am.  Rep.  276;  Clark  r.  Moore,  •»  See  cases  cited  in  note  85,  supra. 

3   Mich.   55;    Shaw  v.  Badger,   12   S. 
k  R.  275. 
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this;  and  so  it  is  provided  in  the  section  of  the  Sales  Act  under 
•consideration.  Though  it  has  been  seen  the  buyer  may  accept 
the  smaller  quantity  offered  him,  he  has,  it  seems,  no  right  to 
accept  a  portion  only  of  this  amount.  If  he  does  so,  his  action 
amounts  to  a  new  offer  to  the  seller  to  purchase  the  partial 
quantity. 

§  461.  Delivery  of  too  large  a  quantity. — Where  the  seller  de- 
livers or  offers  to  deliver  a  quantity  larger  than  that  ordered  or 
contracted  for,  it  may  conceivably  be  supposed  that  the  seller  is 
making  his  offer  merely  in  lieu  of  the  smaller  quantity,  and  to 
make  sure  of  the  suificiency  of  the  offer,  but  not  expecting  to 
be  paid  for  more  than  the  order  or  contract  required.  In  such 
a  case  the  buyer  would  ordinarily  have  no  just  ground  of  ob- 
jection.*® This  supposition  is  much  more  natui'al  where  the  order 
or  contract  fixes  a  lump  price  than  where  the  price  is  to  be  deter- 
mined by  the  number,  weight,  or  measure  of  the  goods.  In  a  case 
of  the  latter  sort,  at  least  if  more  than  a  slight  difference  exists, 
the  buyer  would  not  be  justified  in  assuming  that  the  seller  was 
offering  him  all  the  goods  for  the  price  of  the  quantity  ordered 
or  contracted  for.  Accordingly,  the  offer  of  the  larger  quantity 
must  be  regarded  as  a  new  offer  by  the  seller.  The  buyer  may 
accept  this  offer  and  by  so  doing  make  himself  liable  for  the 
price  of  all  the  goods.  He  may,  however,  decline  to  do  this. 
Usually  an  offer  can  be  accepted  only  in  one  way,  but  in  this 
•case  it  seems  reasonable  to  suppose  that  the  seller  is  willing  to 
have  the  buyer  separate  from  the  goods  sent  such  a  quantity  as 
was  ordered  or  contracted  for,  and  reject  the  rest.  Accordingly, 
the  buyer  may  do  this.®"  The  buyer  may,  however,  reject  the 
offer  altogether.  It  may  seem  that  this  rule  is  harsh;  for  since 
the  buyer  is  justified  in  regarding  the  seller's  offer  as  not  merely 
an  offer  of  the  whole  or  none,  but  also  as  an  offer  of  the  portion 
ordered  or  contracted  for,  the  rest  being  rejected,  the  only  burden 
thrown  upon  the  buyer,  if  the  offer  were  regarded  as  a  legal  tender 
of  performance  by  the  seller,  would  be  the  trouble  of  separating 

™Shrimpton  v.  Warmack,  72  Misa.  103    Mass.    327;    Iron    Cliffs    Co.    v. 

■208,   16   So.   494;   Downer  v.  Thomp-  Buhl,    42    Mich.    86,    3    N.    W.    269; 

son,  6  Hill,  208.  Downer  v.   Thompson,  2  Hill,   137,  6 

"■Martz  V.   Putnam,    117   Ind.   392,  Hill,   208. 
20  N.   E.   270;    Rommel  v.   Wingate, 
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the  correct  quantity  from  the  remainder.  A  special  reason  may 
perhaps  exist  for  the  rule  allowing  the  seller  to  reject,  namely, 
that  the  chance  of  dispute  with  the  seller  in  regard  to  the  quantity 
or  the  correctness  of  the  buyer's  separation  is  such  that  the  buyer 
ought  not  to  be  compelled  to  assume  the  chance  against  his  will. 
Whatever  the  reason  for  the  rule,  the  provision  of  the  Sales  Act 
allowing  the  buyer  to  reject  the  offer  expresses  the  well-estab- 
lished law.®^  Kor  is  the  buyer  obliged  to  accept  as  a  satisfaction 
of  what  is  due  him  a  tenancy  of  a  larger  mass  in  common  with 
others. ^^  The  right  of  the  buyer  to  refuse  to  assume  the  burden 
of  severance  or  to  be  a  tenant  in  common  with  others  may  readily 
yield  to  evidence  of  a  course  of  dealing  between  the  parties,  or  of  a 
general  custom  of  trade.  It  is  in  regard  to  cases  of  this  sort  that 
provision  of  the  Sales  Act^^  making  provisions  of  the  section  sub- 
ject to  usage,  special  agreement,  or  course  of  dealing  is  particu* 
larly  important.®*  Unless  the  seller's  offer  can  be  construed  as  an 
offer  of  the  larger  quantity  of  goods  for  the  price  agreed  upon  for 
the  smaller  quantity,  the  buyer,  if  he  accepts  the  offer  of  all  the 
goods,  must  pay  for  them  all.  Taking  the  goods  when  he  knew, 
or  ought  to  have  known,  that  they  exceeded  in  amount  what  vrere 
ordered  or  contracted  for,  is  sutBcient  evidence  of  assent.  The 
obligation  is,  therefore,  contractual,  not  gwasi-contractual.  If,  by 
the  terms  of  the  original  contract  or  order,  the  price  of  the  goods 
was  based  on  their  numlier,  weight,  or  measure,  the  same  rate 
must  be  paid  for  the  larger  quantity.®^  If,  however,  a  lump  price 
was  fixed  for  the  smaller  quantity,  the  terms  of  the  agreement  in 
regard  to  the  larger' quantity  must  be  that  the  fair  value  shall  be 
paid.«^ 

§   4(;2.  Delivery  of  g'oods  mixed  with  others. —  Closelv  analogous 
to  the  question  discussed  in  the  preceding  section  is  that  which. 

"Cunliffe  r.  Harrison,  6   Ex.   903;  "Section  44  (4). 

Eeuter  v.  Sala,  4  C.  P.  D.  239;   Not-  "See  infra,   §   156. 

rington   v.    Wright,    115    TJ.    S.    188,  "Bedell  r.  Kowalaky,  99  Cal.  236, 

205,    6    S.    Ct.    12,    29    L.    ed.    '366;  .33  Pac.   904. 

Pommel   r.  Wingate,   103  Mass.  327;  "  Shipton  r.  Casson,  5  B.  &  C.  378, 

Perry  r.  Mt.  Hope  Iron  Co.,  16  R.  I.  383.     T'he    court   was    speaking   of    a, 

318,  15  All.  87  :   Barton  r.  Kane,  17  case  of  delivery   defective   in  respect 

\\is.  37,  84  Am.  Dec.  728.  to  the  quality  of  the  goods,  but  the 

"'  Bostock    V.    Jardine,   3   H.    &    C.  principle    seems    the    same,    whether 

'00.  the  defect  is  in  quantity  or  quality. 
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arises  -when  the  buyer's  offer  is  of  goods  which  the  contract  or 
order  called  for  mingled  with  other  goods  of  a  different  kind. 
What  has  been  said  in  the  previous  section  is  applicable  here 
too.  The  circumstances  of  the  offer  might  show  that  the  seller 
was  offering  all  the  goods  for  the  price  specified  in  the  contract 
or  order  for  part- of  them.  The  only  ground  for  rejection  of  such 
an  offer  by  the  buyer  is  that  the  difficulty  of  'Separation  exceeded 
the  ralue  of  the  added  goods.^^  If  the  seller's  offer  cannot,  as  it 
usually  cannot,  be  interpreted  as  an  offer  of  the  whole  for  the 
price  of  the  proper  goods,  the  buyer  cannot  be  required  to  separate 
"the  two  kinds  of  goods.**  Instead  of  -rejecting  the  offer  altogether 
the  buyer  may,  if  he  wishes,  assume  the  burden  of  separation,  if 
the  terms  of  the  contract  or  the  circumstances  of  the  case  do  not 
show  -unwillingness  of  the  seller  to  permit  a  severanee.^^  But 
even  though  a  separate  price  be  fixed  for  each  article,  the  buyer 
is  not  bound  thus  to  take  a  portion  only  of  the  .goods  which  he 
ordered.-' 

§  463.  The  preceding  rules  may  be  controlled  by  usage  or  agree- 
ment.—  Under  modern  methods  of  doing  business,  especially  in 
regard  to  such  fungible  goods  as  grain  and  oil,  and  other  com- 
modities which  are  dealt  with  in  the  same  way,  it  is  very  common 
to  mingle  goods  of  different  o-vmers  and  to  substitute  a  tenancy 
in  common  in  a  mass  for  ownership  of  the  whole  of  a  specified 
quantity.^  "Where  such  methods  of  business  prevail,  it  would  be  a 
natural  consequence  that  a  tender  of  a  right  in  a  mass  would  be  a 
good  delivery.  In  grain  markets,  for  instance,  the  tender  of  a 
warehouse  receipt  for  a  certain  number  of  bushels  would  undoubt- 
edly be  a  good  tender  by  one  bound  to  deliver  so  many  bushels  of 
wheat,  though  the  grain  \vas  mingled  in  an  elevator  with  grain  of 

"'Thus  a  contract  for   100  bushels  1  E.  &  E.  969;  Rylands  v.  Kreitman, 

of  -wheat  -would  not  be  satisfied  by  a  19   C.  B.    (N".  S.)    S51;   Kicholson  v. 

larger  quantity  of  -wheat  mixed  -with  Bradfield  Union,  L.  R.   1   Q.  B.   620; 

other  substances;   but  a  contract  for  Clark  D.  Baker,  11  Jletc.  (Mass.)   186, 

a,   dozen  Ijooks   of   a   particular   kind  4-5  Am.  Dec.   199;   Hoffman  v.  King, 

-svould,   it  seems,  be   satisfied  by  the  'SS  Wis.  314,  17  N.  W.  136. 

delivery   of    the   required   books   -with  "■  See  infra,  §   493. 

another     one     of     a     different     sort  '  Sun   Publishing  Co.   v.  Minnesota 

thrown   in.  Foundry   Co.,   22   Or.   49,  29   Pac.  6. 

■*  Dixon   V.    Fletcher,    3   M.    &;    W.  'See  supra,  §  154. 
146;    Le-vy  v.  Green,  8  E.  &  B.  675, 
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other  owners.     Other  cases  not  so  obvious  as  this,  but  depending 
upon  the  same  principle,  are  collected  in  the  note.'' 

§  464.  Construction  of  agreement  in  regard  to  quantity. — A  con- 
tract to  sell  or  sale  of  goods  may  exactly  define  the  quantity  to  be 
sold,  or  the  terms  used  may  be  somewhat  indefinite.  Even  though 
the  goods  to  be  sold  are  specific,  the  contract  or  sale  may  be  accom- 
panied by  either  an  estimate  or  a  warranty  that  the  goods  are  of 


'  In  Johnson  v.  Kershaw,  L.  R.  2 
Ex.  82,  the  defendant  at  Liverpool 
had  ordered  of  the  plaintiff  at  Per- 
nambuco  100  bales  of  cotton  of  speci- 
fied quality.  Acting  on  this  order  the 
plaintiil  bought  and  paid  for  ninety- 
four  bales  of  the  specified  cotton.  It 
was  a  reasonable  inference  that  he 
had  accomplished  all  that  was  prac- 
ticable. The  defendant  refused  to 
pay,  but  was  held  liable  on  the 
ground  that  the  order  must  be  con- 
strued with  reference  to  the  state  of 
the  market.  In  Ireland  v.  Living- 
ston, L.  R.  2  Q.  B.  tl!),  the  facts  were 
very  similar.  The  purchase  of  500 
tons  of  sugar  had  been  ordered  at 
Mauritius.  So  large  a  quantity 
could  not  be  produced  at  oiue,  and 
the  seller  was  purchasing,  from  time 
to  time,  as  it  was  possible,  and  had 
obtained  400  tons  when  prices  rose 
and  tlic  defendant  countermanded  it. 
It  was  held  tliat  the  order  must  have 
been  given  with  reference  to  the 
Mauritius  market,  and  the  defendant 
was  liable  for  each  lot  of  sugar  as 
it  was  bought.  In  Brownfield  v. 
Johnston,  128  Pa.  St.  25-t,  18  Atl. 
543,  6  L.  R.  A.  48,  the  defendants 
had  ordered  400  hectoliters  of  Brazil 
nuts  to  be  shipped  by  the  plaintiffs 
from  Brazil.  The  plaintiffs,  on  re- 
ceiving the  order,  bought  two  lots 
of  Brazil  nuts  at  different  pTices 
and  amounting  in  all  to  582  hecto- 
liters. The  nuts  were  mingled  and 
shipped  to  Now  York.  The  defend- 
ants, on  finding  the  quantity  on 
board,    refused    to   accept    any.     The 


plaintiffs  made  several  offers  to  the 
defendants,  either  all  the  nuts  or 
400  hectoliters  at  the  invoice  price, 
or  at  the  average  cost  of  tlie  two 
lots  which  the  plaintiffs  had  bought. 
Finally  the  plaintiffs  separated  400 
hectoliters  and  offered  them.  All 
these  oll'ors  wore  refused;  but  the 
court  held  the  defendant  liable.  The 
court  said:  "That  in  view  of  the 
methods  of  business  and  tliat  the 
nuts  were  all  of  the  same  sort,  and 
that  the  separation  of  400  hecto- 
liters was  not  burdensome  or  ex- 
pensive, that  when  the  nuts  were  de- 
livered on  board  the  Portuense  at 
Para,  the  title  to  400-4S2  of  the 
bulk  belonged  to  the  defendants,  and 
that  upon  the  arrival  of  the  vessel  at 
New  York  the  tender  of  the  582  hec- 
toliters from  which  the  defendants 
were  invited  to  take  their  share  was 
a  good  delivery."  In  McHenry  r. 
Bulifant,  207  Pa.  St.  ir.,  thirteen 
cars  of  fruit  were  shipped  from  Cali- 
fornia to  Philadelphia  in  arenrdance 
with  a  contract.  By  the  terms  of 
the  contract  it  was  not  only  the  duty 
of  the  seller  to  ship  the  goods  from 
California  in  good  and  merchantable 
condition,  but  also  to  deliver  them 
in  such  condition.  The  crates  in  one 
of  the  cars  were  changed  in  transit 
so  that  a  small  portion  of  the  fruit 
was  not  in  good  condition  on  its 
arrival.  It  was  held  tliat  this  was 
not  such  a  noncompliance  with  the 
contract  as  to  justify  a  refusal  on 
the  part  of  the  purchasers  to  receive 
the   fruit. 
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a  certain  number,  weight,  or  measure.  Such  an  estimate  or  war- 
ranty may  he  exactly  defined  or  may  be  qualified  by  such  words  as 
■"  about,"  "  more  or  less,"  or  "  nearly."  The  considerations  ap- 
plicable to  the  use  of  such  qualifying  words  have  been  summed 
up  in  a  passage  often  quoted  from  an  opinion  of  Bradley,  J., 
of  the  Supreme  Court  of  the  United  States.*  "  Where  a  contract 
is  made  to  sell  or  furnish  certain  goods  identified  by  reference  to 
independent  circumstances,  such  as  an  entire  lot  deposited  in  a 
certain  warehouse,  or  all  that  may  be  manufactured  by  the  vendor 
in  a  certain  establishment,  or  that  may  be  shipped  by  his  agent  or 
correspondent  in  certain  vessels,  and  the  quantity  is  named  with 
the  qualifications  of  '  about '  or  '  more  or  less,'  or  words  of  like 
import,  the  contract  applies  to  the  specific  lot ;  and  the  naming  of 
the  quantity  is  not  regarded  as  in  the  nature  of  a  warranty,  but 
only  as  an  estimate  of  the  probable  amount,  in  reference  to  which 
good  faith  is  all  that  is  required  of  the  party  making  it.  In  such 
cases,  the  governing  rule  is  somewhat  analogous  to  that  which  is 
applied  in  the  description  of  lands,  where  natural  boundaries  and 
monuments  control  courses  and  distances  and  estimates  of  quan- 
tity."   But  when  no  such  independent  circumstances  are  referred 

*Brawley     v.     United     States,     9G  ging  Co.  v.  United  States,  186  U.  S. 

U.  S.  168,  171,  24  L..  ed.  622.  279,    288,   22    S.    Ct.    920,   46    L.    ed. 

'This  was  approved  in  Steel  Co.  1164;  Navassa  Co.  v.  Commercial 
•u.  Tancred,  26  Sc.  L.  Eep.  305.  Co.,  93  Ga.  92,  18  S.  E.  1000;  Morris 
See  also  Tancred  v.  Steel  Co.  of  r.  Wibaux,  47  111.  App.  630;  Day  v. 
Scotland,  15  A.  C.  125.  And  the  Cross,  59  Tex.  595;  Rib  River  Lum- 
principle  is  illustrated  in  McLay  v.  ber  Co.  v.  Ogilvie,  113  Wis.  482,  89 
Perry,  44  L.  T.  (N.  S.)  152  (where  N.  W.  483.  It  is  submitted,  how- 
the  contract  was  for  "  all  iron  con-  ever,  that  the  statement  quoted  In 
tained  in  the  seller's  yard,  about  the  text  is  somewhat  too  broad  and 
150  tons."  The  last  three  words  can  at  most  be  regarded  only  as  a 
were  held  words  of  estimate  only  rule  of  presumption.  If  a  seller  of 
and  a  delivery  of  forty-four  tons  only,  specific  goods  positively  states,  as  an 
being  all  the  iron  in  the  yard,  waa  inducement  to  a  buyer  to  purchase 
•not  a  breach  of  contract)  ;  Robinson  them,  that  the  lot  contains  a  certain 
V.  Noble,  8  Pet.  181,  8  L.  ed.  910  amount,  and  relying  upon  this  state- 
(where  the  contract  was  to  transport  ment  the  buyer  makes  the  purchases, 
certain  stores  supposed  to  amount  to  it  seems  clear  that  the  statement 
about  3,700  barrels.  Tliis  was  held  amounts  to  a  warranty;  and  though 
not  to  amount  to  a  warranty  and  the  the  statement  is  qualified  by  the 
delivery  of  3,105  barrels  being  all  words  "  abo-it "  or  ''more  or  less," 
the  stores  was  a.  fulfilment  of  the  the  statement  ishould  still  be  re- 
contract).     See  also  Pine  River  Log-  garded  as   a  warranty,  the  only  dif- 
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to,  and  the  engagement  is  to  furnish  goods  of  a  certain  quality  or 
character  to  a  certain  amount,  the  quantity  specified  is  material,, 
and  governs  the  contract.  The  addition  of  the  qualifying  words, 
'  about,'  '  more  or  less,'  and  the  like,  in  such  cas*  s,  is  only  for 
the  purpose  of  providing  against  accidental  variations  arising 
from  slight  and  unimportant  excesses  or  deficiencies  in  number, 
measure,  or  weight.'^     If,  however,  the  qualifying  words  arr  sup- 


ference  being  that  tlie  amount  war- 
ranted would  be  subject  to  moderate 
variation  from  the  amount  stated. 
In  Tilden  v.  Rosenthal,  41  111.  385, 
!S0  Am.  Dec.  388,  the  seller  in  per- 
formance of  a  contract  expressed  to 
be  for  the  sale  of  "  202  head,  more 
or  less  "  of  cattle,  being  "  the  McCoy 
and  Bishop  lot,"  offered  178  head. 
This  was  held  not  a  performance  of 
the  contract.  The  case  is  cited  with 
approval  in  Bloomingdale  r.  Hewitt, 
40  N.  Y.  App.  Div.  208,  58  N.  Y. 
SuppI,  9. 

"  This  was  quoted  with  approval 
and  followed  in  Norrington  c. 
Wright,  115  U.  S.  188,  204,  6  S.  Ct. 
12,  29  L.  ed.  3H0.  So  in  Moore  v. 
United  States  190  U.  S.  157,  2,j  S. 
Ct.  202,  49  L.  cil.  428  (no  exact 
statement  of  the  amount  of  variation 
permitted  can  be  made.  The  nature 
of  the  contract,  custom  of  trade,  and 
other  circumstances  must  all  be  con- 
sidered. "About "  gives  a  margin 
for  a  moderate  excess  or  dimunition 
of  the  quantity  named)  ;  Salmon  v. 
Boyldn,  CO  Md.  541,  7  Atl.  701 
("about  so  much,''  while  not  exactly 
desipnating  the  amount,  indicates  an 
approximation  in  quantity)  ;  Sample 
r.  Pickard,  74  JJich.  410;  s.  c,  sub 
n-om..  Sample  v.  Upton.  42  X.  W.  54 
( the  effect  of  the  words  "  more  or 
less  "  or  "  about  "  is  only  to  permit 
the  vendor  to  fulfil  his  contract  by 
delivering  so  much  as  may  reason- 
ably and  fairly  be  held  to  be  a  com- 
pliance with  the  contract,  after  mak- 
ing due   allowance  for  the  excess   or 


short  delivery  arising  from  the  usual 
and  ordinary  causes  which  prevent 
an  accurate  estimate  of  the  weight 
or  number  of  the  articles  sold)  ; 
Cabot  r.  Winsor,  1  Allen,  540.  In 
Cro-s  V.  Eglin,  2  B,  &  Ad,  106,  a 
contract  for  t'.ie  sale  of  "  about  300 
quarters,  more  or  less,''  of  rye,  did 
not  authorize  the  seller  to  deliver  or 
bind  the  buyer  to  receive  350 
quarters.  In  Cabot  r.  Winsor,  1 
Allen,  546,  a  shortage  of  5  per  cent. 
in  a  contract  for  the  sale  of  ''  500 
bundles  of  f.ainny  bags,  more  or  less.'* 
was  held  within  a  reasonable  limit. 
In  Jloore  I'.  United  States,  190  U.  S. 
157,  25  S.  Ct.  2,  49  L.  ed.  42S,  4.(134 
tons  was  held  not  to  be  about  5,000. 
In  Holland  l\  Ilea,  48  Mich.  218,  12 
y.  W.  1117,  an  agreement  to  sell 
500,000  feet  of  lumber,  "  more  or 
less,"  is  complied  with  by  delivering 
473,000  feet.  In  Creighton  r.  Com- 
stock,  27  Ohio  St.  548,  the  words 
"  more  or  less  "  were  held  not  to 
justify  a  variation  of  7,000  feet  in  a 
contract  for  the  sale  of  23,000  feet. 
In  Patterson  v.  Judd,  27  JIo.  563, 
the  seller  agreed  to  sell  "  two  rafts 
of  logs  containing  from  350,000  to 
400,000  feet  each,  more  or  less," 
One  raft  brouglit  down  by  the  seller 
contained  41  ",000  feet  and  the  seller 
refused  to  deliver  all  of  the  lumber. 
It  was  held  that  the  delivery  of  any 
amount  between  350,000  and  400, OOi^ 
feet  would  be  a  compliance  with  the 
contract  and  that  the  words  "  more 
or  less "  did  not  cover  so  great  an 
excess     as    upward    of     19,000     feet. 
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plemented  by  other  stipulations  or  conditions  wkicli  give  them  a 
broader  scope  or  a  more  extensive  significancy,  then  the  contract 
is  to  be  governed  by  such  added  stipulations  or  conditions.  As, 
if  it  be  agreed  to  furnish  so  many  bushels  of  vs^heat,  more  or  less, 
according  to  what  the  party  receiving  it  shall  require  for  the  use 
of  his  mill,  then  the  contract  is  not  governed  by  the  quantity 
lamed,  nor  by  that  quantity  with  slight  and  unimportant  varia- 
tions, but  by  what  the  receiving  party  shall  require  for  the  use 
of  his  mill ;  and  the  variation  from  the  quality  named  will  depend 
upon  his  discretion  and  requirements,  so  long  as  he  acts  in  good 
faith.  So  where  a  manufacturer  contracts  to  deliver  at  a  certain 
price  all  the  articles  he  shall  make  in  his  factory  for  the  space  of 
two  years,  '  say  a  thousand  to  twelve  hundred  gallons  of  naphtha 
per  month,'  the  designation  of  quantity  is  qualified  not  only  by 
the  intermediate  word  '  say,'  but  by  the  fair  discretion  or  ability 
of  the  manufacturer,   always  provided  he  acts  in  good  faith."  '' 


tiee  also  Morris  v.  Levison,  1  C.  P.  D. 
155;  Pine  River  Logging  Co.  r. 
United  States,  186  U.  S.  279,  289, 
22  S.  Ct.  920,  46  L.  ed.  1164;  Hardy 
V.  United  States,  9  Ct.  CI.  244;  Pol- 
hemiis  I!.  Heiman,  45  Cal.  573 ; 
Hackett  v.  State,  103  Cal.  144,  37 
Pac.  156;  Chicago  v.  Galpin,  183  111. 
399,  55  N.  E.  731;  New  England 
Wool  Co.  r.  Standard  Worsted  Co., 
165  Mass.  328,  43  N.  E.  112,  52  Am. 
St.  Rep.  576;  Gleckler  v.  Slavens,  5 
S.  Dak.  364,  381,  50  N.  W.  323. 

'Gwillim  V.  Daniell,  2  C.  M.  &  R. 
61.  In  Tancred  v.  Steel  Co.  of 
Scotland,  15  A.  0.  125,  the  contract 
was  for  "  the  whole  steel  required 
for  a  particular  bridge.''  The  "  esti- 
mated quantity  "  "  we  understand  to 
he  30.000  tons,  more  or  less."  The 
seller  was  held  entitled  to  furnish 
all  the  steel  in  fact  required  though 
the  amount  was  greater  than  that 
stated.  Conversely,  in  Berk  v.  In- 
ternational Explosives  Co.,  7  Com. 
Cas.  20,  where  a  contract  was  for 
•'  all  requirements  during  twelve 
months,    estimated    at    500    and    750 


tons,''  for  two  classes  of  goods,  it 
was  held  tliat  tlie  seller  liad  no 
right  to  require  the  buyer  to  take 
more  than  his  requirements,  even 
though  a  discontinuance  of  business 
in  good  faith  had  caused  his  require- 
ments to  cease.  In  Brawley  ) . 
t'nited  States,  96  U.  S.  168,  24  L.  ed. 
622,  a  contractor  undertook  to  de- 
liver 880  cords  of  wood,  "  more  or 
less,  as  shall  be  de1;ermined  to  be 
necessary  by  the  post  commander  for 
the  regular  supply  *  *  *  of  the 
troops  and  employees  of  the  garrison 
of  said  post."  The  post  commander, 
as  soon  as  the  contract  came  to  hia 
knowledge,  within  four  days  aftei 
it  was  signed,  notified  tha  contrac- 
tor that  but  forty  cords  would  be 
required.  It  was  held  the  govern- 
ment was  not  liable.  The  specified 
amount  named  in  a  contract  is  some- 
times controlled  by  the  further  state- 
ment that  the  goods  shall  constitute 
a  cargo  of  a  vessel.  In  Pembroke 
Iron  Co.  V.  Parsons,  5  Gray,  589,  an 
agreement  to  sell  a  cargo  of  iron  to 
be    delivered    by    a    specified    ship  — 
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The  quantity  of  goods  is  sometimes  fixed  in  the  contract  wholly 
without  reference  to  a  numerical  standard.  The  buyer  may  agree 
to  take  all  the  seller  manufactures,  or,  more  commonly,  the  seller 
may  agree  to  sell  such  quantity  as  the  buyer  requires.  It  has 
sometimes  been  urged  that  a  bilateral  agreement  in  which  there 
's  a  bargain  to  buy  and  sell  all  that  one  of  the  parties  manufac- 
tures or  requires  is  lacking  in  consideration  because  it  is  wholly 
optional  with  one  party  whether  any  goods  shall  be  manufactured 
or  required.  It  is  true,  as  a  general  rule,  that  if  it  is  wholly 
optional  with  one  party  to  a  bilateral  agreement  whether  he  shall 
perform  or  not,  there  is  no  legal  contract.*  The  promise  of  that 
party  in  such  a  bargain  is  illusory;  that  is,  though  in  form  a 
promise,  it  is  so  qualified  that  the  promisor  really  engages  him- 
self for  nothing.  Therefore,  a  promise  to  buy  such  quantity  of 
goods  as  the  buyer  may  thereafter  order,®  or  to  take  goods  ''  in 
such  quantities  as  may  be  desired,"  ^^  is  not  sufiicient  considera- 
tion to  support  a  counter-promise. '!■'  Clearly,  also,  an  agreement 
on  the  part  of  the  seller  to  sell  even  a  definite  quantity  of  goods, 
or  a  quantity  that  may  be  made  definite,  lacks  consideration  and, 
therefore,  is  not  binding  if  there  is  no  agreement  on  the  part  of 

"about  300  or  350  tons" — is  satis-  Co.,  114  Fed.  Rep.  77    (C.  C.  A.).  57 

tied  by  the   delivery  of  a  full  cargo  L.  R.  A.  696. 

of   the   ship,   though   only   227    tons.  "American  Cotton  Oil  Co.  v.  Kirk, 

See  also  Kreuger   v.  Blanck,  L.  E.  5  08  Fed.  Rep.  791,  34  U.   S.  App.  60, 

Ex.  179;  Ireland  v.  Livingston,  L.  R.  1.5  C.  C.  A.  540;  Columbia  Wire  Co. 

2    Q.    B.    99;    Lobenstein    v.    United  !,   Freeman   Wire   Co.,    71    Fed.   Rep. 

States,  91   U.   S.  324,  23  L.  ed.  410.  302;   Rafolovitz  r.  American  Tobacco 

"Great      Northern      Ry.      Co.      v.  Co.,  29  Abb.  N.  C.  406;    HofTman  i. 

Witham,  L.  R.  9  C.  P.  16;  Wagner  r.  Maffioli,    104    Wis.    630,    80    N.    W. 

Jleakin,   92    Fed.  Rep.    76,   63   U.    S.  1032,  47  L.  R.  A.  427. 

App.  477,  33  C.  C.  A.  577;  Harvester  "Other   illustrations   of  this   prin- 

King  Co.  V.  Mitchell,  etc.,  Co.,  89  Fed.  ciple  may  be  found  in  Harvester  King 

Rep.   173;    Morrow   r.    Southern   Ex-  Co.  v.  Mitchell,  etc.,  Co.,  89  Fed.  Rep. 

press  Co.,  101  Ga.  810,  28  S.  E.  998;  173;  Wagner  v.  Meakin,  92  Fed.  Rep. 

McCaw  Mfg.   Co.    r.   Felder,   115   Ga.  76,  63   U.   S.  App.  477,   33   C.   C.   A. 

408,    41    S.    E.    604;    Missouri,    etc.,  577 ;  Morrow  r.  Southern  Express  Co., 

Ry.  V.  Bagley,  60  Kans.  424,  56  Pao.  101   Ga.  810,  28  S.  E.  998;   Chicago, 

759.  etc.,   Ry.   Co.    v.    .Jones,   53   III.    App. 

"Great  Western  Ry.  Co.  v.  Witham,  431 ;  Missouri,  etc.,  Ry.  v.  Bagley,  60 

L.  R.  9  C.  P.   16;  Cold  Blast  Trans-  Kans.  424,  56  Pac.  759. 
portation    Co.    v.    Kansas    City    Bolt 
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the  buyer  to  buy  the  gC'Ods.-'^  It  was  held  in  an  early  Minnesota 
case  that  an  agreement  to  sell  all  that  the  buyer  might  require 
or  "want  in  his  business  was  open  to  the  same  objection,  though 
the  buyer  promised  to  buy  all  he  should  require  ;^^  but  the  weight 
of  authority  is  clearly  otherwise,'*  and  rightly.  Though  it  may 
be  true  that  a  seller  by  ceasing  to  manufacture  may  relieve  him- 
self from  liability  on  a  promise  to  sell  all  the  goods  he  manufac- 
tures, and  similarly  a  buyer  by  going  out  of  business  may  be 
under  no  obligation  to  purchase  under  an  agreement  to  buy  all 
that  he  requires,  these  releases  from  liability  can  only  be  ob- 
tained by  doing  comething  which  is  in  itself  a  legal  detriment, 
namely,  the  cessation  of  business.  To  put  the  matter  in  another 
way  —  the  promise  of  a  seller  not  to  manufacture  except  for  the 


"  American  Refrigerator  Co.  v. 
Chilton,  94  111.  App.  6;  Allen  B. 
Wrisley  Co.  r.  JIathieson  Alkali 
Works,  107  111.  App.  379;  Benjamin 
V.  Bruce,  87  Md.  240,  39  Atl.  810; 
Michigan  Bolt  Works  ;:.  Steel,  111 
Mich.  153,  69  N".  W.  241;  Tarbox  v. 
Gotzian,  20  Minn,  139;  Beyeratedt  v. 
Winona  Jlill  Co.,  49  Minn.  1,  51 
N.  W.  619;  Teipel  v.  Meyer,  106  Wis. 
41,  81  N.  W.  982. 

"  Bailey  f.  Austrian,  19  Minn.  535. 
See  also  Cool  v.  Cunningham,  25  S.  C. 
136. 

"Church  V.  Proctor,  66  Fed.  Eep. 
240,  33  U.  S.  App.  1,  13  G.  C.  A. 
426  (contiact  to  buy  what  buyer  re- 
quired in  his  business)  ;  Ludenback 
Fertilizer  Co.  v.  Tennessee  Phosphate 
Co.,  121  Fed.  Rep.  298,  58  C.  C.  A. 
220,  61  L.  R.  A.  402  (contract  to 
buy  buyer's  "  entire  consumption  "  of 
phosphate  rock)  ;  Klipstein  v.  Allen, 
123  Fed.  Eep.  992  (contract  to  buy 
all  quebracho  needed  for  buyer's  fac- 
tory) ;  National  Furnace  Co.  v.  Key- 
stone Mfg.  Co.,  110  111.  427  (contract 
to  buy  all  iron  buyer  should  use, 
need,  or  consume  in  his  business)  ; 
Minnesota  Lumber  Co.  v.  Whitebreast 
Coal  Co.,  160  111.  85,  43  N.  E.  774,  31 
L.  R.  A.  529  (contract  to  buy  buyer's 


"requirements"  of  coal);  Warden 
Coal  Washing  Co.  i\  Jleyer,  98  111. 
App.  640  (contract  to  give  buyer's 
"trade");  Smith  f.  Morse,  20  La. 
Ann.  220  (contract  to  buy  all  ice 
buyer  required  for  his  hotels)  ;  Bur- 
gess Fibre  Co.  v.  Broomfield,  180 
Mass.  283,  62  N.  E.  367  (contract  to 
buy  all  iron  which  seller  might  de- 
sire to  sell)  ;  Cooper  v.  Lansing 
Wheel  Co.,  94  Mich.  272,  54  X.  W. 
39,  34  Am.  St.  Rep.  341  (contract  to 
buy  all  wheels  buyer  might  "  want " 
during  ensuing  season)  ;  Hickey  v. 
O'Brien,  123  Mich.  611,  82  X.  W.  241, 
49  L.  R.  A.  594,  81  Am.  St.  Rep.  227 
(contract  to  buy  all  ice  necessary  to 
carry  on  buyer's  business)  ;  Dailey 
Co.  V.  Clark  Can  Co.,  128  Mich.  591, 
87  N.  W.  761  (contract  to  buy  all  the 
cans  buyer  should  use  in  its  factory)  ; 
East  V.  Cayuga  Lake  Ice  Line,  21 
N.  Y.  Suppl.  887  (contract  for  all  ice 
buyer  might  require  in  his  business)  ; 
Ames-Brooks  Co.  r.  .-Etna  Ins.  Co.,  83 
Minn.  346,  86  N  W.  344  (contract 
for  a  shipper's  "  insurance  business  " 
for  a  season)  ;  Miller  v.  Leo,  35  X,  Y. 
App.  Div.  589;  affd.,  without  opinion, 
165  N.  Y.  619,  59  X.  E.  1126  ("neces- 
sary brick,  lime,  and  cement  which 
I  may  require  at  my  two  jobs"). 


SOO  Peefoemance  of  Conteact. 

buyer,  or  the  promise  of  a  buyer  not  to  buy  except  from  a.  particu- 
lar seller,  is  clearly  a  promise  to  do  something  detrimental.  A 
few  cases"  seem  to  admit  that  a  contract  to  buy  and  sell  the  re- 
quirements or  output  of  a  particular  factory  is  a  valid  contract, 
but  to  hold  that  an  agreement  which  gives  the  buyer  an  option 
to  take  no  goods  is  invalid  because  it  lacks  mutuality,  although 
the  buyer  agreed  that  if  he  should  buy  any  goods  of  the  kind  in 
question  from  any  one  he  would  buy  them  from  the  seller.  These 
decisions  cannot  be  supported.  There  is  no  requirement  of  mutual- 
ity in  an  action  at  law  other  than  the  rule  of  consideration  that  the 
promisee  must  incur  or  promise  something  which  is  or  may  be 
detrimental.  The  promise  to  buy  from  no  one  else  than  the  seller 
sutEciently  fulfills  this  requirement  of  consideration.-"'  The  dis- 
tinctions that  have  just  been  taken  are  enough  to  show  that  in 
dealing  with  a  bargain  of  this  sort,  the  first  thing  necessary  is  to 
construe  the  agreement  and  find  the  actual  meaning  of  the  parties. 
In  a  loosely-expressed  agreement  the  distinction  between  a  promise 
to  buy  all  the  buyer  shall  choose  to  order,  on  the  one  hand,  and,  on 
the  other  hand,  a  promise  to  buy  all  that  he  shall  need  in  his 
business  or  all  that  he  shall  buy  of  any  one,  is  frequently  not 
clearly  brought  out.  Where  an  agreement  is  open  to  possible 
interpretation,  either  as  meaning  all  the  buyer  shall  choose  to  take 
or  all  that  he  shall  need  or  buy  of  any  one,  the  latter  interpreta- 
tion will  be  given  by  the  court,  since  it  is  to  be  supposed,  if  pos- 
sible, that  the  parties  made  a  valid  contract."  Still  another 
construction  is  possible,  namely,  that  the  agreement  of  the  buyer 

"'Crane  r.  Crane,  lO.i  Fed.  Eep.  "  See  cases  cited  in  note  14.  supro, 
869,  45  C.  C.  A.  96'  (an  agreement  to  especially  Burgess  Fibre  Co.  y.  Broom- 
buy  and  sell  what  the  buyer,  a  retail  field,  180  ilass.  283,  62  N.  E.  367. 
merchant,  "  should  require  for  his  In  this  case  the  amount  sold  was  by 
trade,''  A^as  held  bad  because  the  re-  the  terms  of  the  contract  fixed  by  no 
tail  merchant  could  increase  or  di-  outside  standard  but  simply  by  the 
minish  his  orders  as  fluctuations  in  "  desire "  of  the  seller.  Nevertheless 
the  price  at  which  he  could  sell  the  bargain  was  rightly  held  legally 
made  desirable)  ;  Huggins  i;.  South-  binding,  since  whatever  the  seller  de- 
eastern  Lime  Co.,  121  Ga.  311,  4S  sired  to  sell,  he  must  sell,  according 
P.  E.  933  (an  agreement  that  certain  to  the  terms  of  the  agreement,  to  this 
cement    should    be     sold    exclusively  particular  buyer. 

through  the  buyer's  agency  waS' held  "INTinnesota  Lumber  Co.  r.  White- 
invalid  since'  the  buyer  need  take  breast  Coal  Co.,  160  HI.  85,  4'3  N,  E. 
none).  774.  31  L.  R.  A.  529. 
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is  to  take  all  the  goods  that  his  business,  if  maintained  under  sub- 
stantially the  same  conditions  as  exist  at  the  time  of  the  bargain, 
would  require/"  This  construction,  however,  does  not  seem  the 
proper  one  in  ordinary  cases  where  the  buyer  agrees  to  take  what 
he  "  requires,"  "  needs,"  or  "  wants."  ^^  So  far  as  the  validiiy 
of  the  consideration  for  the  contract  is  concerned,  it  is  immaterial 
whether  the  construction  put  upon  it  is  the  actual  requirements 
or  the  ordinary  requirements  if  present  conditions  continue.  A 
question  of  construction  also  arises  where  an  offer  does  not  ex- 
actly define  the  quantity  of  the  goods.  It  may  sometimes  be  the 
true  construction  of  such  an  offer  that  the  offeror  contemplates  a 
reply  specifying  the  amount  of  goods  which  shall  be  covered  by 
the  contract,  thereby  forming  an  immediate  bilateral  contract  in 
regard  to  them.^°  Sometimes,  however,  the  true  construction 
seems  to  be  that  the  offer  is  an  open  one  to  be  accepted,  from 
time  to  time,  by  the  order  of  small  quantities.     A  series  of  con- 


'^  This  wag  the  construction  given 
the  agreement  in  Wella  v.  Alexandre, 
130  N.  Y.  642,  29  N.  E.  142,  15 
L.  R.  A.  218.  The  buyer  in  that  case 
accepted  an  offer  to  furnish  three 
special  steamers  with  coail  for  the 
year  1888.  The  buyer  subsequently 
sold  the  steamers  to  another  com- 
pany. It  was  nevertheless  held  liable 
for  failure  to  purchase  coal.  The 
court  said :  "  The  fact  that  the  de- 
fendant deemed  it  best  to  sell  the 
steamers  cannot  be  permitted  to 
operate  to  relieve  them  from  the  obli- 
gation to  take  the  coal  which  the 
ordinary  and  accustomed  use  of  the 
steamers  require."  In  Hiekey  v. 
O'Brien,  123  Mich.  Gil,  615,  82  N.  W. 
241,  49  L.  R.  A.  594,  81  Am.  St. 
Rep.  227,  the  buyer  agreed  to  buy, 
and  the  seller  to  sell,  all  the  ice  the 
buyer  needed  for  five  j'ears.  It  was 
iutimated  that  the  buyer  must  con- 
tinue his  business  during  that  period. 

"Berk  v.  International  Explosives 
Co.,  7  Comm.  Cas.  20.  In  this  case 
the  seller  was  held  to  have  no  legal 
ground     of     complaint    because     the 

51 


buyer  went  out  of  business.  So  in 
Drake  v.  Vorse,  52  Iowa,  417,  3 
N.  W.  465.  In  most  of  the  cases 
cited  in  note  14,  sufra,  this  question 
was  involved. 

=»  Keller  v.  Ybarru,  3  Cal.  147  {an 
offer  to  sell  as  many  of  the  defend- 
ant's crop  of  grapes  at  ten  cents  a 
pound  as  the  plaintiff  wanted  was 
held  to  ripen  into  a  contract  for  1,900 
pounds,  when  the  plaintiff  notified 
the  defendant  that  he  would  take  that 
quantity)  ;  College  Mill  Co.  V.  Fidler 
(Tenn.),  58  S.  W.  382  (an  offer  was 
made  to  sell  bran  for  $7  a.  ton,  no 
amount  being  specified.  An  imme- 
diate order  was  telegraphed,  "  Ship 
fifty  tons  as  per  your  letter."  This 
was  held  a  binding  contract) .  See  also 
Seymour  ii.  Armstrong,  62  Kans.  720, 
04  Pac.  612;  Harty  v.  Gooderham, 
31  U.  C.  Q.  B.  18.  In  Chicago  & 
Great  Eafstern  Ry.  Co.  v.  Dane,  43 
N.  Y.  320,  an  offer  was  made  to 
transport  "  not  exceeding  6j000  tons 
gross  during  certain  speerfied 
months."  The  person  addressed  re- 
plied, assenting  in  terms  to  the  pro- 
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tracts  are  thus  formed  as  separate  orders  are  given.^^  Frequer-tly, 
however,  when  parties  are  discussing  the  formation  of  a  contract, 
a  price  is  stated  by  the  buyer  in  a  general  way,  not  as  an  offer  to 
the  buyer  of  any  quantity  he  may  wish  to  order  at  that  price, 
but  with  a  view  of  inducing  the  buyer  to  make  an  oifer  to  buy  a 
specified  quantity.^^ 


posal.  This  was  held  to  create  no 
contract,  nor  was  a  contract  subse- 
quently formed  by  a  tender  of  goods 
for  transportation.  The  offer  con- 
templated a  prompt  reply  on  receipt 
of  the  letter  specifying  the  quantity 
of  goods  which  would  be  offered  for 
transportation.  In  Minneapolis,  etc., 
Ry.  Co.  r.  Columbus  Rolling  Mill, 
119  U.  S.  149,  7  S.  Ct.  168,  30  L. 
ed.  376,  the  seller  offered  2,000  to 
5,000  tons  of  iron  rails  on  certain 
terms.  The  court  assumed  that  this 
offer  might  be  accepted  and  turned 
into  a  binding  contract  by  an  ac- 
ceptance by  the  buyer  of  any  quantity 
within  the  specified  limits,  but  an 
answer  ordering  1,200  was  held  to 
give  rise  to  no  contract. 

"  Great  Northern  Ry.  Co.  v. 
Witham,  L.  R.  9  C.  P.  16.  Here  the 
defendant  agreed  to  sell  the  plaintiff 
"  such  quantities  of  specified  article, 
as  the  company's  storekeeper  may 
order,  from  time  to  time."  It  was 
held  that  a  general  acceptance  of  this 
offer  did  not  give  rise  to  a  contract, 
but  as  orders  were  given,  from  time 
to  time,  separate  contracts  arose. 
It  would  seem  that  the  offer  in  such 
a  case  might  be  revoked  at  any  time 
so  that  no  future  orders  could  impose 
an  obligation  on  the  offeror  to  de- 
liver. See  .also  Queen  i .  Demers, 
[1900]  A.  C.  103;  Ford  r.  Newth, 
[1901]  1  K.  B.  633. 

"  In  Johnston  v.  Rogers,  30  Ont. 
150,  the  defendants  wrote  a  letter  in 
regard  to  flour,  containing  these 
words :  "  We  quote  you  *  ♦  *  Hun- 
garian $5.40,  and  strong  Bakers  $5, 


car  lots  only."  An  immediate  tele- 
graphic reply  was  made :  "  We  will 
take  two  ears  Hungarian  at  your 
offer  of  yesterday."  It  was  held  that 
no  contract  was  created  —  the  first 
letter  not  being  an  offer.  In  Moulton 
V.  Kershaw,  59  Wis.  316,  48  Am.  Rep. 
516,  the  defendants,  salt  dealers, 
wrote  to  the  plaintiff,  a  dealer  in 
salt,  accustomed  to  buy  salt  in  large 
quantities  as  the  defendants  knew,  as 
follows :  "  Dear  Sir. —  In  conse- 
quence of  a  rupture  in  the  salt  trade 
we  are  authorized  to  offer  Jlichigan 
fine  salt,  in  full  carload  lots  of  80  to 
95  barrels,  delivered  at  your  city  at 
85  cts.  per  barrel  to  be  shipped  per 
C.  &  N.  W.  R.  R.  Co.  only.  At  this 
price  it  is  a  bargain,  as  the  price  in 
general  remains  unchanged.  Shall  be 
pleased  to  receive  your  order."  The 
plaintiff  on  tlie  day  this  letter 
reached  him  telegraphed:  "Your  let- 
ter of  j'esterday  received  and  noted. 
You  may  ship  me  two  thousand 
(2,000)  barrels  Michigan  fine  salt  as 
offered  in  your  letter.  Answer."  The 
defendant  replied  on  the  following 
day,  refusing  to  fill  the  order.  The 
court  held  that  no  contract  had  been 
created,  chiefly  because  the  defend- 
ants' letter  did  not  specify  any  limit 
of  quantity.  In  Beaupre  r.  Pacific  & 
Atlantic  Telegraph  Co.,  21  Minn.  155, 
the  plaintiffs  wrote:  "Have  you  any 
more  northwestern  mess  port?  also- 
extra  mess?  Telegraph  price  on  re- 
ceipt of  this."  The  reply  was  tele- 
graphed: "  Letter  received.  Xn  light 
mess  here.  Extra  mess  $28.75."  The 
plaintiffs      replied      by      telegraph: 
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§  465.  Instalment  contracts  —  Provisions  of  the  Sales  Act. — 

Sec.  45.  DELIVERY  IN  INSTALMENTS).— (1.)  Un- 
less otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept 
delivery  thereof  by  instalments. 

(2.)  Where  there  is  a  contract  to  sell  goods  to  be  delivered  by 
stated  instalments,  which  are  to  be  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in  respect  of  one  or  more  instal- 
ments, or  the  buyer  neglects  or  refuses  to  take  delivery  of  or  pay 
for  one  or  more  instalments,  it  depends  in  each  case  on  the  terms 
of  the  contract  and  the  circumstances  of  the  case,  whether  the 
breach  of  contract  is  so  material  as  to  justify  the  injured  party  in 
refusing  to  proceed  further  and  suing  for  damages  for  breach  of  the 
entire  contract,  or  whether  the  breach  is  severable,  giving  rise  to  a 
claim  for  compensation,  but  not  to  a  right  to  treat  the  whole  contract 
as  broke  n.^^ 

§  466.  Divisible  contracts — Meaning  of  the  term. —  Some  con- 
fusion has  arisen  from  the  inexact  use  of  the  terms  "  divisible  con- 
tract "  and  "  severable  contract  "  on  the  one  hand,  and  "  entire 
contract  "  on  the  other.  In  an  ordinary  contract  for  the  purchase 
and  sale  of  goods,  the  buyer  is  not  bound  to  receive  delivery  of  the 
goods  in  instalments.  He  is  entitled  to  delivery  of  all  the  goods 
at  the  same  time,  and,  it  may  be  added,  is  bound  to  receive  de- 
livery of  all  at  the  same  time.^*    And,  similarly,  the  buyer  has  no 

"  Despatch  received.     Will  take   two       the  words  in  the  American  act,  "  It 


hundred  extra  mess,  price  named.- 
The  court  held  that  there  was  no  con 
tract.      See     also   Harvey     v.    Facey, 


depends,"  etc.,  the  English  act  reads, 
"  It  is  a  question  in  each  case  de- 
pending on  the  terms  of  the  contract 


[1893]    A.    C.   5.52;    Schon-Klingstein       and   the    circumstances    of    the    case, 

Co.   !-.   Snow,  Colo.         ,  96  Pac, 

182;  Talbot  v.  Pettigrew,  3  Dak.  141 

13  N.  W.  576;  Knight  v.  Cooley,  34 

Iowa,  218;  Smith  v.  Gowdj',  8  Allen 

,566;    Schenectady   Stove   Co.   v.   Hoi 

brook,  101  N.  Y.'45,  4  N.  E.  4;  King 

home    V.    Montreal    Tel.    Co.,    U.    C 

18  Q.  B.  60. 

"^  This    section    is    based    on    sec 


whether  the  breach  of  contract  is  a 
repudiation  of  the  whole  contract, 
or  whether  it  is  a  severable  breach 
giving  rise  to  a  claim  for  compensa- 
tion, but  not  to  a  right. to  treat  the 
whole  contract  as  repudiated."  The . 
reasons  for  changing  the  English 
provision  will  appear  in  the  criti- 
cisms  hereafter   made,   infra,    §   467, 


tion  31  of  the  English  Sale  of  Goods       of  the  English  law. 

Act,   but  in  subsection    (2)    a  slight  "  Keuter  v.   Sala,  4  C.  P.  D.   239. 

change    has    been   made.     Instead    of      This  rule  Is  a,  necessary  consequence 
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right  to  pay  the  price  in  instalments.  By  agreement,  however, 
either  the  goods  may  be  deliverable  in  instalments  or  the  price 
payable  in  instalments,  and  this  agreement  need  not  be  in  express 
words.^^  But  this  does  not  create  a  divisible  or  severable  contract. 
The  essential  feature  of  such  a  contract  is  that  a  portion  of  the 
price  is  by  the  terms  of  the  agreement  set  off  against  a  portion  of 
the  goods  and  made  payable  for  that  portion  so  that  when  part  of 
the  goods  have  been  delivered  a  debt  for  that  part  immediately 
arises.^^  Where  by  the  terms  of  a  contract  the  goods  are  to  be 
paid  for  at  a  certain  rate  so  that  the  price  for  a  portion  of  them 
can  readily  be  calculated,  though  the  contract  becomes  divisible 
if  a.  portion  of  the  goods  are  delivered,  and  a  debt  arises  for  them, 
yet  vpithout  special  agreement  it  is  not  payable  until  all  the  goods 
have  been  received."'  It  is  essential  to  recovery  not  only  that 
the  price  for  a  part  can  be  calculated,  but  that  expressly  or  im- 
pliedly there  is  a  promise  to  pay  for  a  part.  If  the  contract  is 
divisible  it  must  not  he  supposed  for  that  reason  that  there  is 
more  than  one  contract.  "  Provisions  as  to  shipping  in  diiferent 
months  and  as  to  paying  for  each  shipment  i^pon  its  delivery  do 
not  split  up  the  contract  into  as  many  contracts  as  there  shall  be 

of  the  fact  that  the  huyer  cannot  be  first  shipment  was  seasonable,  but 
compelled  to  accept  a  smaller  quan-  tJie  subsequent  one  too  late.  The 
tity  than  the  contract  specifies,  for  court  held  the  defendant  liable,  not 
a  buyer  who  accepts  an  instalment  only  for  his  failure  to  accept  the 
can  never  have  any  certainty  that  4,511  quarters  in  satisfaction  of  the 
he  will  get  the  remainder  of  the  first  contract,  but  also  for  his  refusal 
gpods.  of  the  1,139  quarters  in  part  satis- 
"  Brandt  !'.  Lawrence,  1  Q.  B.  D.  faction  of  the  second  contract.  Al- 
344.  Tlie  plaintiff  had  agreed  to  sell  though  the  seller  afterward  had 
the  defendant  9,000  quarters  of  oats  made  default  upon  the  second  con- 
by  two  contracts  each  for  4,500  tract,  at  the  time  when  the  1,139 
quarters.  The  contracts  contained  quarters  were  tendered,  there  was  no 
the  words  "shipment  by  steamer,  or  evidence  that  the  buyer  would  not 
steamers,  during  February."  The  completely  perform  the  contract,  and 
plaintifl"  shipped  4..511  quarters  to  the  terms  of  the  contract  were  such 
answer  his  first  contract  and  also  that  the  buyer  was  bound  to  accept 
1,139  quarters  on  the  same  steamer  performance  in  instalments, 
to  answer  in  part  his  second  con-  '« See  McGrath  r.  Cannon,  55  Minn, 
tract,  and  subsequently  shipped  457,  57  N.  W.  150. 
enough  oats  to  fulfill  his  obligations.  ''  Waddington  v.  Oliver,  2  B.  &  P. 
The  defendant  refused  to  accept  any  N.  R.  61;  Baker  v.  Higgins,  21  N.  Y. 
of  the  oats  on  account  of  delay  in  397.  See  definition  of  "Divisible". 
shipment.     The  jury  found  that  the  in  section  76,  infra,  §  619. 
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shipments  or  deliveries  of  so  many  distinct  quantities."^®  The 
use  of  the  word  "  entire  "  has  led  to  confusion  here,  for  sometimes 
the  word  is  used  as  meaning  one  contract  as  distinguished  from 
several  contracts,  and  at  other  times  it  is  used  as  meaning  a  con- 
tract that  is  not  divisible.  A  divisible  contract,  using  that  term 
properly,  is  "  one  and  entire  in  its  origin,"  but,  looking  to  a 
series  of  performances  on  one  side  and  equivalent  counter-per- 
formances on  the  other,  is  "  divisible  in  its  operation."  ^^  It 
is  not  always  an  easy  question  to  determine  whether  a  bargain 
constitutes  a  simple  divisible  contract  or  whether  there  are  sev- 
eral separate  contracts.  As  has  been  seen^°  in  cases  involving 
the  Statute  of  Frauds,  courts  have  gone  to  a  considerable  length 
in  holding  bargains  for  different  articles  a  single  sale.  The  ques- 
tion essentially  is  one  of  fact :  Did  the  parties  give  a  single  as- 
sent to  the  whole  transaction  or  did  they  assent  separately  to 
several  things?  It  is  sometimes  suggested,"^  that  the  test  is 
whether  the  nature  of  the  subject-matter  of  the  several  things 
to  be  performed  is  such  that  part  performance  will  be  of  dimin- 
ished value  unless  the  rest  of  the  performance  is  furnished.  An 
inquiry  of  this  sort  is  an  aid  in  a  doubtful  case  in  determining 
whether  several  things  were  contracted  for  in  one  bargain,  or 
whether  several  bargains  were  made,  but  no  more  than  this  can 
be  said.  It  is  certainly  possible  for  parties  to  malie  a  single  con- 
tract for  several  things  which  have  no  relation  to  each  other,  ajnd 
the  value  of  which  is  not  increased  by  being  associated  together  or 
diminished  by  separation.  It  is  equally  possible  to  make  several 
contracts  for  goods  which  have  little  use  unless  associated 
together.^^ 

§  467.  Divisible     contracts — Conditions     invplied. —  If     it     be 
granted  that  upon  a  true  construction  a  contract  is  divisible,  the 

'^  Mersey    Steel    Co.    v.    Naylor,    9  different    articles    made    independent 

A.  0.  434,  439 ;  Norrington  v.  Wright,  bargains  as  to  each  is  unsound. 

115  U.  S.   188,  203,  6  S.  Ot.  12,  129  =»  Barrie   v.   Earle,    143  Mass.   1,   8 

h.    ed.    366;     Fullam    v.    Wright    &  N.  E.  639,  58  Am.  Eep.  126. 

Colton      Co.,      196     Mass.     474,     82  "Supra,  §  70. 

N.   E.    711;    Providence   Coal    Co.    r.  "See     for     instance,     Wootcn     v. 

Coxe,  19  R.  I.  380,  35  Atl.  210.     The  Walters,  110  N.  C.  251,  256,  14  S.  E. 

contrary  view  expressed  in  Herzog  v.  734,  736. 

Purdy,  119  Cal.  99,  51  Pac.  27,  hold-  "See  further,  infra,  §  493. 
ing  that  fixing  a  separate  price  for 
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obligations  of  the  buyer  and  seller  in  regard  to  any  one  instal- 
ment are  for  the  most  part  to  be  determined  as  if  that  instalment 
constituted  the  whole  contract.  Thus,  if  no  time  is  fixed  showing 
an  intention  inconsistent  with  concurrent  performance,  the  seller 
will  not  be  bound  to  deliver  the  instalment  until  the  buyer  pays 
the  price,  and,  conversely,  the  buyer  will  not  be  bound  to  pay  the 
price  unless  the  seller  delivers  the  goods.  If  by  the  terms  of  the 
contract,  delivery  of  an  instalment  is  to  precede  payment  for  it, 
or  if,  as  will  more  rarely  happen,  payment  for  an  instalment  is 
to  precede  delivery,  the  performance  of  the  prior  act  is  a  condi- 
tion precedent  to  any  obligation  to  perform  the  subsequent  act. 
Furthermore,  the  same  conditions  as  to  quantity  and  quality  ex- 
ist as  are  applicable  in  contracts  and  sales  generally.  Accordingly 
the  buyer  need  not  receive  a  smaller  or  a  larger  instalment  than 
he  bargained  for ;  nor  need  he  receive  goods  of  a  different  kind, 
or  of  defective  quality.  If  a  tender  defective  in  quality  or  quan- 
tity is  made,  the  right  to  correct  the  defect  and  substitute  a  proper 
tender  depends  on  principles  already  stated.^  These  principles 
though  not  all  of  them  undisputed,  have  not  chiefly  engaged  at- 
tention. The  question  that  has  been  extensively  litigated  is,  how 
far  does  a  defective  performance  of  one  or  more  instalment  justify 
the  injured  party  in  refusing  to  continue  the  contract  as  to  fur- 
ther instalments.  If  the  separate  instalments  of  the  contract  were 
properly  to  be  considered  as  so  many  separate  contracts,  the 
answer  would  be  clear ;  for  a  breach  of  one  contract  does  not  per- 
mit the  party  aggrieved  to  refuse  to  perform  another.^*     But  as 

"See  supra,  §  459.  the   last  order   sent,  a   letter  saying: 

"*  Arbuthnot      v.      Streckeisen,      35  "  We  are  in  receipt  of  the  following 

L.  J.  C.  P.    (N.  S.)   305;   Stephenson  contracts,"  describing  the  several  con- 

V.   Cady,    117   Mass.   6;,Hutchens   v.  tracts.      This   letter   was   held   to  be 

Sutherland,  22  Xt>v.  363,  40  Pae.  409;  an  acceptance  of  all  the  orders  cre- 

Bowers  Granite  Co.  !'.  Farrell,  66  Vt.  ating    a    single    contract.       Compare 

314,  29  Atl.  491.     It  is  often  a  diffi-  Peoria    Mfg.    Co.    i-.    Bain   Mfg.    Co., 

cult   question     of   fact   to    determine  76  ilo.  App.  76.     Here  an  order  was 

whether  one  contract  or  several  has  given  for  twine,  and  on  the  same  day 

been  made.     Thus  in  Jordan  r.  Pat-  another   order   for   rope.     Acceptance 

terson,    67    Conn.    473,    35    Atl.    521,  of  both  orders  was  made  in  one  letter, 

the  plaintiiT  sent  defendant  fourteen  This  was  held  not  to  create  such  a 

separate  orders  for  goods,  each  speci-  connection    between    the    two  ers 

tying  fully  the  amount  and  kind  of  that  a  countermand  of  the  order  for 

goods  ordered  and  the  terms  of  pay-  the    twine    released    the    seller    from 

ment.     The   defendant   on   receipt   of  liability  to  furnish  rope. 
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tas  already  been  seen,  there  is  but  one  contract  in  the  case  under 
consideration.  Accordingly  the  general  rule  governing  bilateral 
contracts  must  be  applied.  If  either  buyer  or  seller,  therefore, 
has  committed  a  material  breach  of  contract,  or  has  by  repudia- 
tion manifested  an  intention  to  commit  such  a  breach,  the  other 
party  should  be  excused  from  the  obligation  to  perform  further.^' 
If,  however,  the  injured  party  knowingly  accepts  defective  per- 
formance of  the  contract,  or  accepts  further  performance  after  he 
is  aware  that  a  breach  of  contract  has  been  committed,  such  con- 
duct will  operate  as  a  waiver  of  his  right  to  refuse  to  go  on  with 
the  contract,  though  not  necessarily  of  his  right  to  recover  dam- 
ages for  the  breach -committed  by  the  other  party. ^®  These  prin- 
ciples are  reasonably  well  settled  in  regard  to  contracts  generally, 
and  should  furnish  a  sufficient  guide  in  regard  to  instalment  con- 
tracts ;  but,  unfortunately  the  English  courts,  though  at  first  seem- 
ing to  accept  these  views,^^  in  later  decisions  seem  to  deny  the 
injured  party  the  right  to  refuse  to  continue  performance  irre- 
spective of  the  materiality  of  the  breach,  unless  the  breach  or 
some  acts  or  conduct  of  the  wrong-doer  "  amount  to  an  intimation 
of  an  intention  to  abandon  and  altogether  to  refuse  performance 
of  the  contract."  ^^    This  seems  to  have  been  adopted  by  the  most 

°^  See  Wald's  Pollock,  Contracts  (3d  twenty-one  tons  and  about   167  tons 

ed.),  pp.  333,  339,  347.  to  which  the  buyer  was  entitled  as  a 

"  As    to    waiver    of    the    right    to  June    shipment    was    material    even 

damages,  see  infra,  §§  484-494.  though  it  be  assumed  that  the  seller 

"  Hoare  v.  Rennie,  5   H.  &  N.   19.  would  within  the   four  months  have 

The  contract  here  was  to  sell  about  delivered    the    correct    total    number 

667    tons   of    iron   to   be    shipped   in  of  tons:   and  if  it  be  supposed  that 

June,   July,   August,   and   September,  the    seller  would   only   have   shipped 

in  about  equal  portions.     Twenty-one  about    1G7   tons   during  each   of   the 

tons  only  were  shipped  in  June,  but  remaining     three     months    the     ma- 

when   tendered  were   refused  because  teriality  of  the  breach  is  still  more 

June  had  then  elapsed  and  no  further  apparent. 

shipments  had  been  made  during  the  =•  Freeth   v.   Burr,    L.    R.   9    C.    P. 

month.      The    sellers    brought    action  208.     In   Simpson  v.   Crippin,   L.   R. 

but  the   defendants'   plea   setting  up  8  Q.  B.  14,  the  buyer  had  contracted 

that  the  plaintiffs  were  never  willing  to  take   from  six  to  eight  thousand 

or  ready  to  deliver  a  June  shipment  tons  of  coal  in  his  wagons  from  the 

according      to      the      contract      was  seller's     colliery    in    equal    monthly 

sustained.     As  time  is  of  the  essence  quantities  for  twelve  months.     Ihir- 

of   mercantile   contracts   the   decision  ing   the   first  month   the  buyer   sent 

seems  sound.     The  difference  between  wagons  for  only  150  tons.    This  was 
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recent  English  decisions  as  a  genexal  rule  in  bilateral  contracts.'' 
But  it  is  unsound  both  in  theory  and  on  the  authority  of  modern 


held  not  to  entitle  the  seller  to  re- 
fuse to  deliver  any  more  coal.  The 
court  discredited  Hoare  v.  Rennie,  5 
H.  &  N.  19,  and  Blackburn,  J.,  who 
delivered  the  longest  opinion,  said: 
"  I  prefer  to  follow  Pordage  v.  Cole  " 
[1  Wms.  Saund.  319  (l)].  In  view 
of  the  fact  that  Pordage  v.  Cole  is 
regarded  as  the  leading  authority  for 
the  medieval  doctrine  that  the  prom- 
ises in  bilateral  contracts  are  inde- 
pendent unles?  the  parties  have  ex- 
pressly stated  a  condition  (a  doctrine 
which  was  overthrown  by  Lord  Mans- 
field, of  which  Lord  Kenyon  said  in 
Goodisson  v.  Xunn,  4  T.  R.  7G1,  that 
it  outraged  common  sense,  and  which 
is  now  generally  regarded  as  wholly 
indefensible),  this  statement  seems 
extraordinary.  In  Freeth  v.  Burr, 
L.  R.  9  C.  P.  203,  there  was  a  con- 
tract- to  deliver  250  tons  of  iron,  half 
to  be  delivered  in  two  months,  the 
remainder  in  four  months.  Payment 
was  to  be  made  fourteen  days  after 
delivery  of  each  lot.  The  buyer  under 
a  mistaken  claim  of  a  right  to  set 
off  loss  for  delay  in  deliveiy  of  the 
first  instalment  refused  to  pay  for 
it  as  agreed,  and  was  sued  for  the 
price  and  only  then  paid  it.  The 
seller  because  of  the  buyer's  delay 
in  paying  for  the  first  instalment  re- 
fused to  deliver  the  second,  but  was 
held  liable  for  this  failure  to  deliver 
because  the  nonpayment  by  the  buyer 
did  not  "  evince  an  intention  no 
longer  to  be  bound  by  the  contract." 
In  Honck  r.  Muller,  7  Q.  B.  D.  92, 
the  contract  was  for  2,000  tons  of 
iron  to  be  delivered  in  November  or 
equally  over  November,  December,  and 
January.  The  buyer  failed  to  take 
any  iron  in  November  but  requested 
delivery  of  all  in  December  and 
January.       December    1st    the    seller 


refused  to  perform  and  in  this  action 
the  Court  of  Appeals  upheld  his  re- 
firsal.  Hoare  !'.  Rennie  was  approved 
and  other  cases  distinguished  on  the 
ground  that  in  Hoare  v.  Rennie  and 
in  the  case  at  bar  no  performance 
at  all  had  taken  place.  In  Mersey 
Steel  Co.  V.  Xaylor,  9  A.  C.  434,  the 
contract  was  for  the  delivery  of  5,000 
tons  of  steel  in  monthly  instalments 
of  1,000  tons  each,  commencing  in 
January,  payment  to  be  within  three 
days  after  receipt  of  shipping  docu- 
ments. The  seller  delivered  a  part 
of  the  steel  about  the  first  of  the 
month  of  January  and  early  in 
February  made  a  further  delivery, 
but  before  payment  became  due  a 
petition  was  presented  to  wind  up  the 
company.  Under  erroneous  legal  ad- 
vice the  buyer  refused  to  pay  the 
instalments  unless  the  sanction  of  the 
court  was  first  obtained.  The  bvTyer 
was  informed  that  such  refusal  ^vould 
be  considered  a  breach  of  contract 
releasing  the  seller  from  further 
obligation;  and  though  further  cor- 
respondence took  place,  neither  party 
receded  from  his  position.  An  action 
was  brouglit  for  the  price  of  the 
ste«l  delivered  and  the  buyer  counter- 
claimed  for  damages  sustained  by 
the  seller's  refusal  to  deliver  the  re- 
mainder of  the  steel.  The  House  of 
Lords  held  the  seller  not  justified  in 
its  refusal — Lords  Selborne  and  Bram- 
well  on  the  principle  stated  in  Freeth 
r.  Burr,  that  there  was  no  renunci- 
ation or  absolute  refusal  by  the  buyer 
to  perform  the  contract;  Lord  Black- 
burn, because  the  breach  did  not  ap- 
pear to  him  to  go  to  the  root  of  the 
contract. 

""  See  in  addition  to  the  cases  cited 
in  the  previous  note,  Cornwall  v. 
Henson,    [1900]    L.    R.    2    Ch.    298; 
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but  earlier  English  decisions  and  the  great  preponderance  of 
American  decisions.  As  a  matter  of  theory  the  excuse  of  an  in- 
nocent pronaisor  iii  a  contract  should  depend  on  whether  he  will 
receive,  if  he  goes  on  with  the  contract,  substantially  what  he 
bargained  for.  If  he  will  not  receive  substantially  what 
he  bargained  for,  he  ought  not  to  be  required  to  perform  even 
though  the  wrongdoer  has  no  intention  of  abandoning  the 
contract  or  failing  to  perform  the  remainder.*''  If  a  party 
to  an  instalment  contract  fails  in  an  important  particular 
to    keep    his    promise    as    to    oae    instalment,    what    does    it 


Eliymney  Ey.  Co.  f.  Brecon,  etc.,  Ey. 
Co.,  8.3  L.  T.  111.  In.  Re  Phoenix  Bes- 
semer Steel  Co.,  4  Ch.  D.  108; 
Bloomer  v.  Bernstein,  L.  R.  9  C.  P. 
588,  there  are  strong  expressions  to 
the  same  effect  in  Colonial  decisions. 
In  Bradley  v.  Bertoumieux,  17  Vict. 
L.  R.  144,  147,  it  is  said :  "  A  con- 
tract broken  is  not  a  contract  re- 
scinded, and  unless  one  of  the  parties 
to  the  contract  clearly  intimates  his 
intention  not  to  perform  his  contract, 
or  his  inability  to  perform  it,  the 
other  party  is  not  at  liberty  to  re- 
scind the  contract."  So  in  Oaten  v. 
Stanley,  19  Vict.  L.  R.  553,  555, 
"  The  point  is  whether  the  person 
^Yho  committed  tlie  breach  meant  to 
abandon  the  contract."  And  see  to 
similar  effect,  Prendergast  v.  Lee,  6 
Viet.  L.  R.  (Law)  411;  Hacker  v. 
Australian,  etc.,  Co.,  17  Vict.  L.  R. 
376;  Moroney  v.  Roughan,  29  Y\H. 
L.  R.  541;  Midland  Ry.  Co.  v.  On- 
tario Rolling  Mills,  10  Ont.  App.  677. 
See,  however,  Miiston  v.  Blake,  11 
S.  C.  New  South  Wales,  92. 

*"  The  general  principle  is  stated  in 
numerous  oases.  Tlius  in  National 
Surety  Co.  v.  Long,  125  Fed.  Rep. 
887  (C.  C.  A.),  Sanborn,  J.,  said 
( p.  892 )  :  "He  who  commits  the 
first  substantial  breach  of  a  contract 
cannot  maintain  an  action  against 
the  other  contracting  party  for  a 
subsequent    failure    on    his    part    to 


perform,"  citing:  Guarantee  Co.  v. 
Mechanics',  etc.,  Co.,  183  U.  S.  402, 
421,  22  S.  Ct.  124,  49  L.  ed.  253; 
Imperial  Fire  Ins.  Co.  r.  Coos 
County,  151  U.  S.  452,  4R3,  467,  14 
S.  Ct.  379,  38  L.  ed.  231 ;  Hubbard  i'. 
Mutual  Reserve  Fund  Assn.,  100 
Fed.  Rep.  719,  40  .C.  C.  A.  665; 
Seal  V.  Insurance  Co.,  59  Neb.  253, 
80  N.  W.  807;  Brady  v.  United  Life 
Assn.,  60  Fed.  Rep.  727,  9  C.  C.  A. 
252;  Rice  v.  Fidelity  &  Deposit 
Co.,  103  Fed.  Rep.  427,  433,  43  C. 
C.  A.  270,  276;  Cresswell  Cattle  Co. 
V.  Martindale,  63  Fed.  Rep.  84,  89, 
11  C.  C.  A.  33,  38;  Norrington  p. 
Wright,  115  U.  S.  188,  204,  205,  6 
S.  Ct.  12,  29  L.  ed.  366;  Filley  v. 
Pope,  115  U.  S.  213,  6  S,  Ct.  19,  29 
L.  ed.  372;  Cleveland  RoUing  Mill  r. 
Rhodes,  121  U.  S.  255,  261,  264,  7 
S.  Ct.  882,  30  L.  ed.  920;  Beck  & 
Pauli  Lith.  Co.  v.  Colorado  Milling 
Co.,  52  Fed.  Rep.  700,  3  C.  C.  A. 
248;  King  Philip  Mills  v.  Slater,  12 
R.  I.  82,  34  Am.  Rep.  603;  Smith 
V.  Lewis,  40  Ind.  98;  Hoare  v.  Ren- 
nie,  5  H.  &  N.  19;  Pope  v.  Porter, 
102  N.  y.  366,  371,  7  N.  E.  304; 
Dwinel  v.  Howard,  30  Me.  258;  Rob- 
son  i\  Bohn,  27  Minn.  333,  344,  7 
N.  W.  357;  Reybold  v.  Voorhees,  30 
Pa.  St.  116.  121;  Stephenson  v. 
Cady,  117  Mass.  6,  9;  Branch  v. 
Palmer,  65  Ga.  210;  Fletcher  v.  Cole, 
23  Vt.   114,   119. 
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matter  whether  he  plans  to  fulfill  the  remaining  instalments  op 
not  ?  He  has  already  committed  a  material  breach.  Why  should 
the  innocent  party  be  compelled  to  go  on  with  the  bargain  merely 
because  the  performance  is  divided  into  instalments  when  he 
could  not  be  compelled  to  put  up  with  deficient  performance  if 
the  contract  had  been  performable  at  one  time  ':  Accordingly 
the  correct  rule  upon  principle  is  that  stated  in  the  Sales  Act. 
This  rule  makes  the  obligation  of  the  innocent  party  depend  upon 
the  materiality  of  the  breach  committed  by  the  wrongdoer. 
Whether  a  given  breach  is  material  or  essential,  or  not,  is  a 
question  of  fact;  but  the  question  in  a  particular  case  maj'  be  so 
clear  that  a  decision  can  properly  be  given  only  one  way,  and  in 
such  a  case  the  court  may  properly  decide  the  matter  as  if  it  were 
a  question  of  law.  The  view  here  expressed  is  in  general  that  of 
the  American  oases.  These  may  be  classified  according  to  the 
nature  of  the  breach  committed.  A  breach  of  one  instalment  of 
an  instalment  contract  which  causes  a  refusal  to  go  on  with 
subsequent  instalments  may  be  of  several  sorts:  (1)  The  seller 
may  have  failed  to  deliver  the  quantity  of  goods  he  was  bound  to 
deliver  as  an  instalment.  (2)  The  buyer  may  have  refused  to 
take  or  accept  delivery  of  the  quantity  of  goods  he  was  bound  to 
take  as  an  instalment.  (3)  The  buyer  may  have  failed  to  pay 
an  instalment  of  the  price.  (4)  Part  or  all  of  the  goods  de- 
livered by  the  seller  may  have  been  defective  in  quality.  These 
breaches  may  have  happened  in  regard  to  one  instalment  or  in 
regard  to  more  than  one.  Under  any  of  these  circumstances  the 
innocent  party  should  be  allowed  to  refuse  further  performance 
if  the  breach  is  material.  The  American  cases  clearly  support 
this  doctrine  at  least  as  to  the  fi.rst  three  of  the  classes  of  cases 
just  referred  to.  Failure  to  deliver  one  instalment  is  generally 
held  to  excuse  the  buyer  from  taking  the  rest.*-*    A  few  cases  in- 

"Norrington  v.  Wright,  115  XJ.  S.  tation    of    the    bills.      The    plaintiff 

18S,  6   S.   Ct.   12,  29  L.   ed.  366    (in  shipped    400    tons    the    last    part    of 

this  case  the  plaintiff  agreed  to  sell  February.   885   tons    in   March.   1,571 

and  the  defendants  to  buy  5,000  tons  tons  in  April,  850  tons  in  May.  1,000 

of  rails,  shipment  to  be  at  the  rate  tons  in  June,   and  .300  tons   in  July, 

of   about   1,000  tons   per   month,   be-  The  defendants  received  and  paid  for 

ginning    February,    1880,    the    whole  the   February  shipment,  but  on  May 

contract  to  be  shipped  before  August  14th,  about  tha  time  of  the  arrival  of 

1,  1880.     Price  to  be  paid  on  presen-  the    March    shipment,     having    then 
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flueneed  by  the  English  decisions  hold  the  contrary  in  the  absence 
of  an  intention  on  the  part  of  the  seller  to  repudiate  or  abandon 


learned  for  the  first  time  the  amounts 
shipped  in  February,  March,  and 
April,  notified  the  plaintiff  that  they 
should  decline  to  accept  the  ship- 
ments in  March  and  April.  The 
trial  court  instructed  the  jury  that 
on  these  facts  the  defendants  had  a 
right  to  rescind  the  contract.  This 
instruction  was  sustained)  ;  Cleveland 
Rolling  Mill  v.  Rhodes,  121  U.  S. 
255,  7  S.  Ct.  882,  30  L.  ed.  920  (the 
contract  involved  in  this  case  was 
for  all  the  pig  iron  made  from  1,400 
tons  of  ore,  to  be  shipped  in  instal- 
ments. About  seven-eighths  was  sea- 
sonably shipped,  the  remaining  one- 
■eighth  was  delayed  two  months.  The 
buyer  was  held  justified  in  refusing 
to  take  any  iron  after  it  appeared 
that  the  seller  could  not  deliver  all 
of  it  in  substantially  the  time  agreed 
upon)  ;  Bollman  v.  Burt,  61  Md.  415 
( the  contract  involved  was  to  buy  and 
sell  200  tons  of  iron  to  be  delivered 
in  monthly  instalments  of  eighteen 
tons.  No  delivery  was  made  for  the 
first  four  months.  As  to  three 
months'  delay  the  default  was  held 
to  be  waived  by  the  buyer's  conduct, 
which  indicated  he  still  regarded  the 
contract  as  subsisting,  but  the  de- 
fault during  the  fourth  month  was 
not  waived,  and  it  was  held  to  justify 
a  notice  by  the  buyer  that  he  wovild 
not  go  on  with  the  contract)  ;  Pope 
V.  Porter,  102  IST.  Y.  366,  7  N.  E.  304 
(contract  for  500  tons  of  Caultness 
iron  due  in  April  next,  and  500  tons 
of  Caulder's  iron  due  in  March.  The 
seller  made  default  as  to  the  first  in- 
stalment but  offered  to  perform  the 
second,  which  the  defendants  refused 
to  accept.  The  sellers  were  held  not 
entitled  to  recover  damages.  The 
buyers  were  not  compelled  to  accept 
part   performance   or   to    accept   the 


Caulder's  iron  first,  and  as  the  plain- 
tiffs had  made  default  at  the  outset 
the  defendant  had  a  right  to  rescind 
the  whole  contract)  ;  King  Phillip 
Mills  V.  Slater,  12  R.  I.  82,  34  Am. 
Rep.  603  (the  plaintiff  agreed  to 
sell  the  defendant  the  production  of 
400  looms  till  July  1st,  to  be  de- 
livered in  lots  of  a  thousand  pieces, 
payment  thirty  days  after  delivery 
of  each  lot.  The  mill  was  expected 
to  be  in  operation  by  April  1st,  but 
deliveries  were  to  be  made  earlier 
if  possible,  and  the  maximum  produc- 
tion was  to  be  reached  as  soon  as 
■  practicable,  and  maintained.  About 
April  17th,  two  lots  of  a  thousand 
pieces  were  delivered  but  were  de- 
ficient in  width  and  weight,  and  it 
appeared  that  the  plaintiff  to  fulfill 
the  contract  must  procure  new  ma- 
chinery; thereupon  the  defendant 
rescinded  the  contract.  In  assumpsit 
for  goods  subsequently  manufactured, 
tendered,  and  refused  before  July  1st, 
it  was  held  that  the  defendant  was 
justified.  The  court  disapproves  of 
Simpson  v.  Crippen,  L.  R.  8  Q.  B. 
14,  and  [at  page  86],  sharply  criti- 
cizes Pordage  v.  Cole,  1  Wms.  Saund. 
319  [I] ) .  See  also  Hamilton  r.  Thrall, 
7  Neb.  210.  The  defendant  agreed 
to  rent  to  the  plaintiff,  hotel  furni- 
ture for  a  year  for  $6,000  in  twelve 
month  payments.  By  the  same  con- 
tract it  was  agreed  that  certain 
perishable  furnishings  were  to  be 
bought  outright,  the  buyer  to  pay  for 
them  on  a  fixed  day.  Rent  was  paid 
for  eleven  months  and  then  the 
tenant  refused  to  pay  for  the 
twelfth  month,  and  brought  action 
on  the  ground  that  the  furniture 
had  not  cost  as  much  as  it  was 
agreed  that  it  should.  The  court  held 
that   the    covenant   to   purchase    the 
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the  contract  altogether.*^  In  accordance  with  the  prevailing 
American  view,  also,  default  in  accepting  one  instalment  is  held 
to  excuse  the  seller  from  delivering  the  remainder.*^     So  failure 


p€risbable  goods  by  the  defendant 
would  not  be  enforced  mtliout  the 
lease  of  the  furniture  and;  vice 
versa,  the  enforcement  of  one  stipu- 
lation depending  on  a  compliance 
with  the   other. 

"Norris  r.  Harris,  15  Cal.  226 
(a  contract  made  at  the  same  time 
for  different  articles  at  different 
prices  held  not  an  entire  contract 
unless  the  taking  of  the  whole  is  es- 
sential from  the  character  of  the 
propert}',  or  is  made  so  by  the  agree- 
ment of  the  parties,  and  a  failure 
to  obtain  part  of  the  articles,  un- 
less such  failure  would  materially 
effect  the  object  of  the  contract  and 
thus  influence  the  sale,  had  such  a 
failure  been  anticipated,  will  not 
justify  a  refusal  to  take  the  rest)  ; 
Herzog  r.  Purdy,  119  Cal,  99,  51  Pac. 
27  (the  contract  was  for  the  sale  of 
certain  salt  hides,  skins,  pelts,  and 
tallow  of  animals  previously  slaugh- 
tered and  thereafter  during  the  cur- 
rent month  to  be  slaughtered;  to  be 
delivered  on  or  about  the  1st  of  the 
following  month.  It  was  held  that 
a  refusal  to  take  the  salt  hides  did 
not  justify  a,  refusal  to  deliver  the 
other  articles,  as  a  separate  price  was 
fixed  by  the  contract  for  each ) . 

^=  CreFswell  Co.  v.  Marlindale,  63 
Fed.  Rep..  84,  11  C.  C.  A.  33  (the 
contract  was  for  the  sale  of  about 
5,000  steers,  each  to  weigh  over  900 
pounds,  to  bo  delivered  in  instalments. 
After  nearly  half  the  cattle  had  been 
delivered,  the  seller  offered  an  in- 
stalment of  980  steers.  These  the 
buyers  refused  to  accept  or  pay  for 
282  on  the  ground  that  they  did  not 
weigh  900  pounds.  Before  the  time 
for  another  delivery  arrived,  the 
seller  notified  the  buyers  that   since 


they  had  violated  the  contract  by  re- 
jecting the   282   head,   that   no   more 
cattle  would  be  delivered.    The  buyers 
sued  for   damages   for  the  failure  of 
the   seller   to   deliver    the   remainder. 
The   trial   court   instructed   the   jury 
that  the  mere  fact  that  the  plaintiff 
refused    to     accept    282     head,    even 
though  of  the  proper  weight,  did  not 
relii've    the    seller    of    its    obligation 
to  deliver  the   remainder.     The  jury 
found    that    the    rejected    cattle    ful- 
filled   the    requirements    of    the    con- 
tract,  but   the   buyer   had   judgment. 
This    judgment    was    reversed,    how- 
ever, and  the  court  said :   "  Our  con- 
clusion is  that  the  right  of  a  party  to 
a.    continuing    contract    to    refuse    to 
make   subsequent  performance  on   his 
part,     after     the     other     contracting 
party   had   refused,   upon   full   notice 
and  demand,  to  perform  a  substantial 
part  of  the  contract  on  his  part,  is 
not   dependent   on   the   good   faith   of 
the   latter,  nor  on  his   belief  that  he 
is    not    violating    the    contract,    but 
rests  solely  upon  the  fact  whether  or 
not  he  has  violated  or  failed  to  per- 
form  a  substantial   part  of  the  con- 
tract   that    the    agreement    required 
him  to  perform  ") ;   Loudenbaek  Fer- 
tilizer   Co.     r.    Tennessee    Phosphate 
Co.,    121    Fed.   Rep.   298,   58   C.   C.   A. 
220,    01   L.   R.   A.    402    (the   plaintiif 
agreed    to    buy    from    the    defendant 
the   plaintiff's   consumption   of   phos- 
phate rock  for  five  years,  and  the  de- 
fendant   agreed    to     sell     the     same. 
After   about   seven   months'   perform- 
ance the  buyer  for  nearly  a  year  and 
a  half  wrongfully  failed  to  order  anv 
phosphate   rook.     Upon   receiving   an 
order   after   that   time  the  seller   re- 
fused  to   fill   it   or   deliver   any   more 
rock.     It  was  held  that  the  seller  was 
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to  pay  for  one  instalment  by  the  buyer  excuses  the  seller  from 
delivering  the  rest/*    A  few  decisions,  however,  here  also  adopt 


not  liable  for  its  refusal.  The  court 
said  [p.  344] ;  "  Tlie  contract  was  not 
a  number  of  single  contracts  of  sale 
apd  delivery  of  definite  quantities  as 
ordered,  from  time  to  time,  and  the 
breach  went  to  the  whole  considera- 
tion") ;  Smith  v.  Keith  Coal  Co.,  36 
JIo.  App.  567  (contract  for  the  sale 
of  120  tons  of  hay  to  be  delivered 
before  May  1st;  fifty- two  tons  were 
delivered  and  the  defendant  then  re- 
jected several  loads  of  merchantable 
hay;  whereupon  the  seller  refused  to 
haul  any  more.  After  the  rejection 
of  the  hay  the  defendant  requested  a 
fulfillment  of  the  contract.  The  court 
held  that  on  notice  of  the  rejection  of 
merchantable  hay  the  seller  was 
justified  in  refusing  further  to  per- 
form the  contract  and  disapproved 
the  case  of  Simpson  v.  Crippen,  L.  R. 
8  Q.  B.  14.  The  seller  was,  therefore, 
allowed  to  recover  damages  for  the 
hay  delivered  on  the  theory  of  a 
wrongful  termination  of  the  contract 
by  the  buyer ) .  Providence  Coal  Co. 
V.  Coxe,  19  R.  I.  380,  35  Atl.  210  (a 
contract  to  sell  10,000  tons  of  coal, 
"  cash  thirty  days."  "  Barge  loaded 
immediately,  balance  in  equal 
monthly  proportions  before  Febru- 
ary 1,  1893."  The  buyer  failed  to 
take  shipment  for  July  and  four  fol- 
lowing months.  This  was  held  to 
warrant  the  seller  in  rescinding  the 
contract).  See  also  Alpena  Cement 
Co.  V.  Backus,  156  Fed.  Rep.  944,  84 
C.  C.  A.  444.  But  see  Worthington 
V.  Gwin,  119  Ala.  44,  24  So.  379,  43 
L.  R.  A.  382.  The  plaintiff  in  this 
case  agreed  to  mine  all  the  ore  within 
a  given  territory,  the  defendant  pay- 
ing monthly  a  specified  sum  for  each 
ton  delivered.  The  plaintiff  mined 
several  thousand  tons  and  a  small 
part  of  this  was  mined  and  delivered 


in  a  way  not  authorized  by  the  con- 
tract. This  was  held  not  to  give  the 
defendant  a  right  to  forbid  the  plain- 
tiff to  continue  mining.  The  court 
cites  with  approval  the  doctrine  of 
the  English  and  New  Jersey  cases. 
"Stokes  V.  Baars,  18  Fla.  656 
(the  seller  contracted  to  deliver  2,500 
to  3,000  pieces  of  timber  to  be  in- 
spected and  delivered  as  fast  as  water 
would  permit,  and  to  be  completed 
not  later  than  June  15,  1880;  pay- 
ment cash,  on  handling  specifications. 
The  buyer  failed  to  pay  for  part  of 
the  timber  though  payment  was  de- 
manded. This  was  held  to  amount 
to  a  positive  repudiation  and  aban- 
donment of  the  contract,  and  to  jus- 
tify a  refusal  on  the  part  of  the  seller 
to  make  further  delivery)  ;  Branch 
V.  Palmer,  65  Ga.  210  (the  defendant 
contracted  to  sell  600  bales  of  cotton 
of  three  lots,  and  the  plaintiff  to  buy 
them.  The  defendant  shipped  the 
first  lot  and  drew  on  the  plaintiffs 
for  the  price  with  the  bill  of  lading 
attached.  The  draft  was  dishonored 
and  the  defendant  thereupon  refused 
to  deliver  the  lot  for  which  the  draft 
was  drawn,  or  any  of  the  remaining 
lots.  The  trial  court  charged  the 
jury  that  the  buyer's  failure  to  pay 
the  draft  absolved  the  defendant  from 
his  obligatiun  to  forward  the  re- 
mainder. This  charge  was  sustained 
by  the  upper  court)  ;  iSavannah  Ice 
Co.  V.  American  Refrigerator  Co., 
110  Ga.  142,  35  S.  E.  280  (the  plain- 
tiff agreed  to  sell  all  the  ice  the  de- 
fendant required  for  a  period  of  a 
year..  The  defendant  agreed  to  buy 
the  same  at  $5  a  ton,  payable 
monthly.  Part  of  the  ice  was  de- 
livered and  paid  for.  One  bill  for 
certain  quantities  of  ice  furnished 
May    1st   and  3d  was  presented  but 
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not  paid  until  July  9tli.  July  IGtli 
another  order  for  ice  was  given  but 
the  defendant  refused  to  fill  it.  The 
trial  court  charged  that  the  time  of 
payment  was  not  an  essential  matter, 
not  having  been  expressly  made  so 
by  the  terms  of  the  contract.  The 
court  upheld  an  exception,  holding 
the  stipulation  mailing  all  bills  pay- 
able monthly  was  "  that  credit  should 
be  extended  only  as  to  such  quantities 
of  ice  as  it  might  require  in  a  given 
month  during  that  period,  prompt 
settlement  for  which  should  be  made 
at  the  end  of  the  month  as  a  condi- 
tion precedent  to  the  extension  of 
further  credit");  Bradley  r.  King, 
44  111.  339  (the  plaintiff  contracted 
to  buy  and  the  defendant  to  sell  a 
million  feet  of  lumber  to  be  delivered 
by  September  1st  following,  part  of 
the  price  being  paid  when  the  con- 
tract was  signed  and  part  was  to  be 
on  the  15th  of  the  three  following 
months-  and  the  remainder  as  fast 
as  the  lumber  was  received.  By  the 
1st  of  September  there  had  been  de- 
livered about  218,000  feet;  in  the 
next  four  weeks  nearly  600,000  fi-et 
more  were  delivered.  The  buyer 
brought  action  for  the  seller's  failure 
to  deliver  the  lumber  as  required  by 
the  contract.  The  defendant  set  up 
that  the  plaintiffs  refused  to  make 
^)ayment  for  the  last  cargo  received, 
amounting  to  about  175,000  feet. 
The  court  upheld  this  defense,  saying 
that  the  payment  for  the  lumber  at 
the  time  of  its  receipt  was  a  condition 
precedent  to  the  right  to  demand 
more.  The  court  intimated  that  a 
valid  replication  might  be  made  to 
this  plea  to  the  effect  that  the  buyer 
Was  entitled  to  damages  for  non- 
delivery of  the  balance  more  than 
equal  to  the  amount  of  the  price  due 
for  the  cargo  in  question,  but  in  the 
absence  of  such  a  replication  held  the 
plea  good)  ;  Hess  c.  Dawson,  149  I!l. 
138,    36    N".    E.    557     (the    plaintiff 


agreed  to  furnish  the  defendant, 
monthly,  such  castings  as  he  might 
order,  and  tlie  defendant  agreed  to  pay 
for  the  castings  delivered  each  month 
by  the  20th  of  tlie  following  month. 
Castings  to  the  value  of  $1,634 
were  ordered  by  the  defendant  and 
delivered,  but  not  paid  for.  The  de- 
fendant set  up  as  a  defense  to  an. 
action  for  this  amount  the  failure  of 
the  plaintiffs  to  make  and  deliver 
castings  as  they  agreed,  and  claimed 
a  right  to  recoup  tha  damage.  The 
court  held  the  defense  inadmissible, 
since  the  defendant  did  not  offer  to 
prove  that  it  was  not  in  default  in 
making  payments  at  the  time  of  the 
plaintiff's  failure  to  perform)  ;  Curtis 
r.  Gibney,  59  Md.  131  (there  was  in 
this  case  a  sale  of  10,000  bushels  of 
barley  to  be  shipped,  from  time  to 
time,  drafts  for  the  price  to  be  made 
at  five  days.  It  was  held  that  on 
account  of  the  failure  on  the  part  of 
the  buyer  to  accept  and  pay  such 
drafts,  the  seller  was  under  no  obliga- 
tion to  make  further  shipments)  j 
McGrath  r.  Gerner,  77  Md.  331,  26 
Atl.  502,  39  Am.  St.  Rep.  415  (the 
plaintiff  agreed  to  buy  of  the  defend- 
ant all  the  oyster  shells  made  by  him 
for  the  ensuing  season,  and  to  pay 
on  the  first  day  of  each  week  for  the 
shells  delivered  the  previous  week. 
After  the  delivery  of  about  75,000 
bushels  of  shells,  about  the  middle 
of  the  season  the  defendant  notified 
the  plaintiff  that  the  contract  was 
at  an  end  on  account  of  failure  on 
tlie  part  of  the  plaintiff  to  make 
weekly  payments.  Repeated  request 
had  been  made  for  prompt  payment, 
and  finally,  the  plaintiff  being  two 
weeks  in  default,  the  defendant  sold 
his  oyster  shells  to  some  one  else. 
The  defendant  was  held  justified  in 
so  doing)  ;  Baltimore  r.  Schaub,  06 
Md.  534,  54  Atl.  108  (the  plaintiff 
contracted  to  sell  the  city  of  Balti- 
more coal  for  the  school  board,  pay- 
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ment  to  be  made  once  a,  month,  the 
price  to  be  based  on  an  analysis  of 
the  coal.  Coal  delivered  in  July  was 
not  paid  for  in  August  because  the 
city  chemist  had  made  no  analysis, 
and  the  city  chemist  informed  the 
plaintiffs  that  he  could  not  make  the 
kind  of  analysis  required  by  the 
school  board  until  the  end  of  the  year. 
The  coal  delivered  in  August  was  not 
paid  for  prior  to  September  3d,  and 
on  that  day  the  plaintiffs  notified 
the  defendant  that  they  rescinded  the 
contract.  On  September  6th,  the  city 
chemist  furnished  them  an  analysis. 
The  plaintiffs  sued  to  recover  for  the 
coal  delivered,  and  the  defendant 
claimed  to  recoup  damages  for  the 
plaintiffs'  failure  to  fulfill  the  con- 
tract. The  court  held  the  recoup- 
ment could  not  be  allowed)  ;  Eastern 
Forge  Co.  v.  Corbin,  182  Mass.  590, 
66  N.  E.  419  ahe  defendant  agreed 
to  sell  to  the  plaintiff  all  its  pro- 
duction of  s1;eel  scrap  for  one  year 
from  March  1st.  "  Payment  to  be 
made  between  the  20th  and  25th  of 
the  month  following  that  in  which 
shipment  has  been  made."  The  de- 
fendant made  four  shipments  in 
March,  three  in  April,  five  in  May, 
and  one  on  June  5th.  No  part  of 
the  price  had  been  paid  when  on 
June  21st  the  defendant  wrote  can- 
celing the  contract.  Tlie  next  day 
the  plaintiff  sent  a  check  for  the 
March  and  April  shipments  and 
promised  to  pay  for  the  May  ship- 
ment by  July  1st,  and  requested 
further  deliveries.  The  defendant  de- 
clined to  reconsider  its  determination. 
The  plaintiff  sued  for  damages,  but 
the  trial  judge  found  for  the  defend- 
ant, and  was  held  warranted  in  so 
doing.  The  court  laid  stress  on  the 
fact  that  there  had  been  no  perform- 
ance by  the  plaintiff  at  the  time  of 
the  cancellation  and  said  that  "  under 
these  circumstances,  the  seller  might 
reasonably  conclude  that  this  failure 


to  pay  was  chronic  and  would  con- 
tinue to  be  so");  Robson  v.  Bohn, 
27  Minn.  333,  7  X.  W.  357  (contract 
for  the  sale  of  425,000  feet  of  lumber 
to  be  delivered  at  the  rate  of  20,000 
feet  a,  week  until  the  whole  should 
be  delivered;  payment  of  $3,000  by 
note  on  the  execution  of  the  contract 
and  $2,000  on  the  1st  of  August, 
and  the  remainder  when  the  whole 
should  be  delivered.  Held  that  the 
obligation  to  deliver  after  August 
1st  was  dependent  on  the  promise  to 
pay  $2,000  and  if  the  seller  delivered 
at  the  agreed  rate  until  that  day, 
and  the  buyer  without  excuse  re- 
fused to  pay  $2,000,  the  former  might 
treat  the  contract  as  abandoned  and 
recover  the  value  of  the  lumber  de- 
livered. Held  further  that  if  on 
August  1st,  the  seller  had  delivered 
at  the  correct  rate  the  kinds  and 
quality  required  by  the  contract,  it 
was  no  excuse  for  refusing  to  pay 
the  $2,000  that  the  buyer  had  also 
delivered  some  lumber  not  of  the 
quality  required  by  the  contract  and 
which  had  been  rejected)  ;  Palmer  v. 
Breen,  34  Minn.  39,  24  N.  W.  332 
(the  defendants  contracted  to  sell  and 
the  plaintiffs  to  buy  5,280  feet  of 
granite  curbing,  "payments  to  be  made 
monthly  or  as  often  as  estimates 
are  made  for  all  curb  delivered,  and 
final  payment  to  be  made  in  thirty 
days  after  the  last  of  said  curb  is 
delivered."  Tlie  trial  court  in- 
structed the  jury  —  "  Taking  the  in- 
tention of  the  parties,  my  construc- 
tion is  that  these  defendants  had  a 
right  to  refuse  to  continue  furnish- 
ing curbing  if  payment  was  refused 
according  to  the  terms  of  the  con- 
tract, and  to  entitle  them  to  that 
right  there  must  be  a  demand  of  pay- 
ment. It  is  not  sufficient  to  merely 
ask  for  money,  from  time  to  time. 
There  must  be  a  specific  demand  upon 
the  other  party  of  payment,  and 
some  indication  of  a   purpose  to  in- 
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sist  upon  the  payment  as  a  condition 
of  a  further  delivery."  This  instruc- 
tion was  sustained)  ;  Berthold  v.  St. 
Louis  Construction  Co.,  165  Mo.  280, 
65  S.  W.  784  (the  plaintiffs  con- 
tracted to  sell  and  the  defendant  to 
buy  5,000  telegraph  poles.  Payment 
for  each  month's  delivery  was  to  be 
made  on  the  10th  of  the  following 
month.  One  thousand  five  hundred 
and  seventeen  poles  were  ordered  and 
delivered  when  the  defendant  wrote 
the  plaintiff  that  in  view  of  the  plain- 
tiff's violation  of  the  terms  of  the 
contract  it  annulled  the  same,  adding 
that  the  defendant  would  obtain  the 
remaining  poles  called  for  by  the 
contract  and  settle  with  the  plaintiff 
after  deducting  damage  for  the  plain- 
tiff's breach  of  contract.  The  plain- 
tiff refused  to  accept  this  annulment 
and  brought  action  for  the  price. 
It  was  held  that  the  plaintiff 
was  entitled  to  recover  without 
full  performance  tecause  the  defend- 
ant's failure  to  pay  justified  the 
plaintiff  in  ceasing  work  and  suing 
for  what  he  had  done)  ;  Gardner  r. 
Clark,  21  X.  Y.  399  (this  was  an 
action  upon  a  contract  by  which  the 
defendant  agreed  to  sell  1,000  bushels 
of  barley  at  forty -four  cents  a  bushel. 
A  portion  of  the  barley  was  delivered 
when  the  defendant  refused  to  deliver 
more  because  of  failure  to  pay  on 
delivery  for  what  had  been  delivered. 
The  court  said:  '"An  exception  was 
t.Tken  to  that  part  of  the  charge  to 
the  jury  in  which  the  latter  was 
told  that,  assuming  that  the  defend- 
ant was  entitled  to  demand  payment 
for  each  load  of  barley  upon  its  de- 
livery, yet  if  he  delivered  several 
loads  without  further  payment,  '  it 
was.  in  law,  a  waiver  of  the  condition 
of  the  payment  for  each  load  as  de- 
livered, and  credit  was  thereby  given 
to  Gardner  for  the  barley  so  deliv- 
ered.' This  portion  of  the  charge  is 
somewhat  equivocal,  and  its  accuracy 


depends  upon  the  interpretation 
which  is  given  to  it.  If  it  meant 
that  the  defendant  could  no  longer 
insist  upon  the  condition  in  respect 
to  the  barley  which  had  been  deliv- 
ered, it  is  simply  a,  self-evident  prop- 
osition. If,  on  the  other  hand,  it 
means  that,  by  delivering  several 
loads  without  insisting  upon  pay- 
ment, the  defendant  had  waived  the 
condition  as  to  the  barley  still  to 
be  delivered,  so  that  upon  the  de- 
livery of  a  subsequent  load  he  could 
no  longer  insist  upon  payment  for 
such  load,  it  was,  I  think,  clearly 
erroneous.  T  am  inclined,  however, 
to  think  that  neither  of  these  is  the 
true  interpretation;  but  that  what 
the  judge  intended  to  say,  and  what 
the  jury  must  have  understood  him 
to  say,  was  that  the  defendant  could 
not  insist  upon  payment  for  the 
barl-ey  which  had  been  delivered  as 
a  condition  precedent  to  the  delivery 
of  tlie  residue.  If  thi^  is  the  true 
meaning,  of  the  language  used  in  this 
portion  of  the  charge,  it  was,  in 
my  judgment,  obviously  right  But 
the  judge  carried  his  views  as  to  the 
efl'ect  of  the  defendant's  act  in  waiv- 
ing the  condition  as  to  several  of 
the  loads  to  still  greater  and,  as  I 
think,  erroneous  lengths,  in  the  sub- 
sequent parts  of  his  charge.  He 
was  requested  by  the  counsel  to 
charge,  that,  '  although  the  defendant 
had  not  required  payment  for  each 
load  so  delivered,  so  fai-  as  the  same 
had  been  delivered,  yet  the  defendant 
had  a  riglit  at  any  time,  upon  beiog 
ready  to  deliver  a  load  and  offering 
so  to  do,  to  demand  payment  for 
such  load,  and  that,  upon  noncompli- 
ance by  the  plaintiff,  the  contract 
was  broken  on  his  part.'  This  re- 
quest was  refused  by  the  judge,  and 
the  ground  of  this  refusal  is  shown 
by  his  proceeding  to  charge  that,  '  if 
the  said  defendant  intended  to  re- 
quire payment  for  each   load  as  de- 
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livered,  for  the  barley  thereafter  to 
be  delivered,  and  thus  change  the 
practice  which  he  had  begun  with, 
he  sliould  have  given  Gardner  reaso  li- 
able notice  that  he  iutend-ed  to  make 
such  cliange,  and  should  make  de- 
mand of  payment  in  siich  manner 
that  it  eould  have  reasonably  been 
complied  with  on  the  part  of  Gard- 
ner.' It  is  impossible,  I  think,  to 
sustain  the  position  here  taken  by 
the  judge")  ;  Kokomo  Co.  r.  Inman, 
134  N.  Y.  9-2,  31  N.  E.  248  (the 
contract  was  to  furnish  the  defend- 
ant 1,200  tons  of  strawboard  during 
the  year  1888  on  "  90  days'  accept- 
ance from  date  of  invoice."  A  con- 
siderable portion  of  the  strawboard 
was  delivered  and  the  defendants' 
notes  payable  in  ninety  days  were 
taken  instead  of  acceptances.  A  note 
maturing  July  5tli  for  $1,054  was 
not  paid,  and  a  note  due  July  20th 
for  $658  was  also  unpaid.  Another 
of  these  notes  was  paid  subsequently. 
Eighty-seven  tons  of  strawboard  were 
delivered  in  June,  for  which  the  de- 
fendants promised  to  give  their  notes, 
as  they  had  for  other  shipments,  but 
they  failed  to  do  so.  It  was  held 
the  plaintiff  might  treat  the  con- 
tract as  rescinded  and  recover  the 
value  of  the  strawboard  furnished)  ; 
American  Broom  Co.  v.  Addickes,  10 
N.  Y.  Misc.  Eep.  36,  42  N.  Y.  Suppl. 
871  (failure  to  comply  with  a  term 
of  an  instalment  contract  providing 
for  cash  on  delivery  was  held  to 
justify  the  seller  in  refusing  to  de- 
liver the  balance  and  in  bringing  an 
action  for  the  price  of  the  goods  al- 
ready delivered)  ;  Reybold  v.  Voor- 
hees,  30  Pa.  St.  116  (the  plaintiff 
agreed  to  buy  all  the  peaches  grow- 
ing on  the  defendant's  farms  to  be 
delivered  in  instalments  and  paid  for 
at  the  end  of  each  week.  Five  hun- 
dred dollars  was  paid  down  as  secu- 
rity for  the  faithful  performance  of 
the  agreement   at   the  time  the  con- 
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tract  was  executed.  Peaches  were 
delivered  for  a  week  but  no  payment 
was  made  at  the  end  of  the  week. 
On  Monday  of  the  following  week 
peaches  were  delivered.  Those  deliv- 
ered at  this  time  amounted  in  value 
to  $539.  Thereupon,  on  Tuesday,  the 
defendant  stopped  sending  peaches  to 
the  plaintiff  and  sold  elsewhere.  On 
the  afternoon  of  the  same  day,  the 
plaintiffs  having  learned  this  called 
upon  the  defendant  and  tried  to  in- 
duce him  to  continue  sending  his 
peaches  to  them,  which  he  refused  to 
do.  Tlie  plaintiffs,  however,  did  not 
offer  to  pay  for  the  peaches  already 
deKvered  but  permitted  the  original 
security  to  remain  in  the  defendant's 
hands,  and  subsequently  paid  the 
balance  of  $39.  On  instructions  given 
by  the  trial  court,  the  plaintiffs  re- 
covered damages  for  the  failure  of 
the  defendant  to  deliver  the  rest  of 
the  peaches,  but  tlie  judgment  was 
reversed  and  a  new  trial  awarded. 
The  court  said :  "  The  plaintiffs 
broke  their  contract  by  not  paying 
up  on  Saturday  and  the  defendant 
had  a  right  then  to  rescind  it  and 
seek  another  market  He  continued 
another  day  to  execute  it  on  his  side 
and  again  plaintiffs  failed;  then  he 
rescinded  and  a  day  or  two  afterward 
the  plaintiffs  came  and  were  willing 
to  pay,  but  they  were  too  late " )  ; 
Eugg  V.  Moore,  110  Pa.  St.  236,  1  Atl. 
320  (the  defendants  agreed  to  sell 
to  the  plaintiff  six  carloads  of  corn 
at  a,  price  per  bushel.  On  August 
16th,  the  first  car  arrived  and  two 
drafts.  The  plaintiff  paid  the  first 
draft,  and  on  August  21st,  a.  second 
car  arrived.  About  the  same  time  a 
letter  from  the  defendants  was  re- 
ceived stating  that  all  the  grain  was 
shipped  and  calling  for  payment. 
The  plaintiff  got  the  corn  from  the 
second  car  from  the  station  agent 
without  presenting  the  bill  of  lading, 
and  refused  to   pay   the   draft   until 
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the  Englisli  test,    whether   there   was    an  intent   to   repudiate.*''^ 
Where  the  seller  sends  one  or  more  instalments  of  goods  inferior 


the  four  remaining  oars  should  be 
heard  from.  Wlien  the  defendants 
heard  of  this  refusal  to  pay,  they 
at  once  notified  the  plaintiflF  that 
they  rescinded  the  contract.  Tlie 
plaintiff  finally  paid  the  draft  for 
the  second  car  and  sued  for  the  fail- 
ure to  deliver  the  four  carloads. 
Verdict  and  judgment  were  for  the 
plaintiff  in  the  court  below,  but  the 
judgment  was  reversed.  The  court 
said  [p.  242] :  "  If  this  contract  re- 
quired payments  of  deliveries  and 
the  plaintiff  willfully  refused  payment 
according  to  the  contract,  he  thereby 
authorized  the  defendants  to  rescind 
at  their  option");  Easton  r.  Jones, 
193  Pa.  St,  147,  44  Atl.  204  (the 
plaintiff  agreed  to  sell  the  defendant 
800,000  feet  of  lumber,  the  defendant 
agreeing  to  pay  $7.25  a  thousand 
when  loaded  on  the  cars.  The  plain- 
tiff delivered  284,000  feet  on  the  cars 
and  brought  tliis  action  to  recover 
the  price.  It  was  held  the  failure 
of  the  defendant  to  make  payments 
when  agreed  would  justify  the  plain- 
tiff in  re.'?cinding  tlie  contract  whether 
tlie  agreed  payments  were  to  be  re- 
garded as  severable  payments  for 
what  had  been  delivered  or  partial 
payments  in  advance  of  a  total  price) . 
"  Jlonarch  Cycle  Co.  v.  Royer 
^Yheel  Co.,  105  Fed.  Rep.  324,  44  C. 
C.  A.  523  (the  plaintiff  agreed  to  sell 
and  the  defendant  to  buy  2,000  bi- 
cycles at  specified  prices,  monthly 
shipments  to  be  made  and  payments 
net  sixty  days  subject  to  agreed  dis- 
count for  cash  in  ten  days.  Two 
hundred  and  nineteen  bicycles  were 
delivered  when  the  plaintiff  sued  for 
the  price.  The  defendant  set  up 
a  counterclaim  a  claim  for  damages 
for  failure  to  deliver  the  remainder. 
The  court  held  the  contract  an  entire 


contract,  not  a  number  of  separate 
contracts,  and  from  this  drew  the  con- 
clusion "  that  the  mere  failure  to  pay 
for  a  number  of  bicycles  specified  to 
be  delivered  under  the  contract  would 
not  necessarily  be  a  renunciation  of 
the  agreement  which  would  author- 
ize the  plaintiff  to  treat  the  same 
as  abandoned  by  defendant,  and, 
therefore,  absolve  it  from  the  obliga- 
tions of  the  contract.  The  "vendor  is 
still  bound  by  the  terms  of  its  agree- 
ment. It  has  agreed  to  furnish 
2,000  bicycles.  It  is  bound  to  ful- 
fill the  contract,  in  the  absemcc  of 
such  emphatic  refusal  to  carry  out 
the  terms  thereof  as  would  amount 
to  a  renunciation  of  it");  West  r. 
Bechtel,  125  Mich.  144,  84  N.  W.  69, 
51  L.  R.  A.  791  (the  plaintiff  agreed 
to  buy  and  the  defendant  to  sell 
400  cords  of  wood,  the  plaintiff 
promising  to  pay  as  fast  as  the  wood 
should  "  come  in " ;  three  cars  Avere 
shipped  and  two  were  paid  for.  On 
February  7th  the  plaintiffs  wrote 
asking  that  the  wood  be  shipped 
faster;  the  defendant  meantime  had 
begun  negotiations  with  another 
buyer  and  on  February  28th  wrote 
saying  that  the  plaintiff  had  agreed 
to  pay  for  wood  as  fast  as  it  came  in, 
that  a  car  had  been  shipped  February 
4th  and  was  received  within  three 
or  four  days,  but  had  not  been  paid 
for.  The  trial  judge  instructed  the 
jury  that  the  evidence  was  not  suf- 
ficient to  warrant  a  finding  that  there 
was  such  a,  breach  of  contract  on  the 
part  of  the  plaintiff  as  would  justify 
the  defendant  in  refusing  further 
performance,  and  accordingly  left 
only  the  question  of  damages  to  the 
jury.  After  an  elaborate  considera- 
tion of  the  English  authorities  the 
court    sustained     this     instruction)  j 
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in  quality  to  what  the  contract  calls  for,  there  seems  no  reason 
to   distinguish  the   case   from  the  kinds   of  breach  of  contract 


Blackburn  v.  Reilly,  47  N.  J.  L.  290, 
1  Atl.  27,  54  Am.  Rep.  159  (stated  in 
note  i6,  infra)  ;  Otis  v.  Adams,  SB  N. 
J.  L.  38,  27  Atl.  1092  {the  defendant 
agreed  to  sell  and  the  assignors  of  the 
plaintiff  to  buy,  in  lots,  fish  scrap  at 
prices  fixed  by  the  agreement.  One 
hundred  and  five  tons  were  delivered, 
but  so  far  as  the  pleading  showed 
had  not  been  paid  for.  On.  demurrer 
this  was  held  no  objection,  the 
court  saying  that  in  continuing  con- 
tracts of  sale,  "  default  by  one  party 
will  not  release  the  other  from  his 
continued  obligation  unless  the  con- 
duet  of  the  defending  party  evinces 
an  intention  on  his  part  to  abandon 
the  contract  and  no  longer  be  bound 
thereby."  It  is  to  be  observed  that 
New  Jersey  has  now  passed  the  Sales 
Act  and  that  the  test  laid  down  in 
the  act  differs  from  that  adopted  in 
this  and  previous  New  Jersey  deci- 
sions). See  also  Johnson  Forge  Co. 
r.  Leonard,  3  Pennew.  342,  51  Atl. 
305,  94  Am.  St.  Rep.  86,  57  L.  R. 
A.  225  (the  plaintiff  agreed  to 
buy  and  the  defendant  to  sell  300 
tons  of  iron,  cash  payable  on  re- 
ceipt of  each  100  tons.  Four  ears 
of  iron  aggregating  100  tons  orinore 
were  shipped.  To  a  demand  for  pay- 
ment the  sellers  wrote  the  buyer 
saying  that  they  would  not  remit 
until  they  got  enough  of  the  balance 
of  the  contract  in  hand  to  be  assured 
that  the  whole  amount  purchased 
would  be  received.  The  sellers  re- 
fused to  make  further  delivery  and 
brought  this  action  for  the  value  of 
the  iron  delivered.  The  trial  court 
held  as  matter  of  law  that  the  plain- 
tiflf  was  entitled  to  recover.  This  was 
affirmed  by  the  court  above.  But  the 
court  said  that  nonpayment  or  non- 
delivery will  not  of  itself  ordinarily 


be  sufficient  to  warrant  a  rescission; 
but  where,  as  here,  the  buyer  insisted 
upon  new  terms  different  from  the 
original  agreement,  the  contract 
might  be  treated  as  at  an  end.  The 
comment  may  be  made  upon  this, 
that  wherever  the  contract  is  broken 
the  terms  as  originally  agreed  upon 
are  not  carried  out,  and  it  can  be 
matter  of  very  little  importance  to 
the  injured  party  whether  the  terms 
are  not  carried  out  because  the  wrong- 
doer insisted  that  he  had  a  right  to 
do  as  he  did)  ;  Winchester  v.  Newton, 
2  Allen,  492  (the  defendant  agreed 
to  sell  all  the  oak  timber  on  two 
wood  lots  at  $6  a  cord;  payment  six 
months  after  delivery;  deliveries  to 
be  completed  before  a  fixed  date. 
Some  timber  was  delivered  but  pay- 
ment was  refused  on  the  ground  that 
the  contract  meant  payment  mx 
months  after  delivery  of  all  the  tim- 
ber. The  defendant  then  delivered 
no  more  timber,  and  this  action  was 
brought  for  damages.  The  court  held 
this  construction  erroneous  but  held 
the  refusal  to  pay  did  not  operate  to 
discharge  the  defendant  from  his 
promise.  Compare  Eastern  Forge  Co. 
V.  Corbin,  182  Mass.  590,  6&  N.  E. 
419)  ;  Beatty  v.  Howe  Lumber  Co., 
77  Minn.  272,  79  N.  W.  1013  (the 
plaintiff  agreed  to  deliver  logs  and 
the  defendant  to  pay  for  them  in  in- 
stalments on  the  25th  day  of  each 
month  for  all  logs  delivered  the  pre- 
ceding month.  After  delivery  had 
been  made  of  some  logs,  the  defend- 
ant failed  to  pay  the  first  instalment 
due  on  February  25th,  and  the 
plaintiffs  abandoned  the  contract  on 
the  same  day  that  the  defendant  made 
default.  The  court  held  the  plain- 
tiffs could  not  recover  damages  for 
breach    of    contract.      The    plaintiffs 
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already  considered.  Even  if  the  seller  does  not  manifest  an  in- 
tent to  persist  in  sending  inferior  goods,  if  he  has  already  sent 
a  great  quantity  of  inferior  goods,  the  inevitable  consequence  is 
that  he  will  not  substantially  perform  the  contract  even  thoug'h 
all  the  remaining  instalments  are  what  the  contract  calls  for. 
The  buyer  should,  therefore,  be  allowed  to  refuse  to  go  on  with 
the  contract  unless  he  has  waived  his  right  by  knomngly  and 


had  an  immediate  remedy  on  failure 
to  pay  the  instalments  to  recover  the 
stipulated  amount,  but  could  not  re- 
cover as  damages  anticipated  profit 
on  the  contract,  since  immediate  ces- 
sation of  work  was  not  justified  by 
default  in  payment  for  a  single 
<J'ay,  nor  did  it  make  any  dif- 
ference tliat  the  plaintiffs  were 
without  means  to  continue  logging  in 
the  ab-:ence  of  prompt  payment  of 
the  instalments)  ;  Trotter  r.  Heck- 
.seher,  40  N.  J.  Eq.  612,  4  Atl.  83  (the 
plaintiff  agreed  to  deliver  1,000  tons 
-of  ore  a  month  for  a  year;  the  de- 
fendant to  pay  for  each  month's  de- 
livery on  the  15th  day  of  the  suc- 
ceeding month.  The  price  was  to 
-vary  according  to  the  quality  of  the 
■ore,  and  the  plaintiff  demanded  pay- 
ment for  all  ore  accepted  at  the  rates 
fixed  for  ore  above  a  certain  standard. 
Hie  defendant  refused  to  pay  on  this 
iasis  and,  because  of  nonpaj'ment  the 
plaintiff  discontinued  delivery.  The 
court  found  that,  though  the  plain- 
tiff's contention  was  unfounded, 
Tierertheless  part  of  the  ore  was 
richer  than  the  defendant's  analysis 
-(■howed,  and,  conaequently,  that  when 
the  plaintiff  stopped  delivery,  the 
defendants  were  in  arrears.  The 
plaintiff  was,  nevertheless,  held  not 
justified  in  his  action  since  the  de- 
fendant'si  conduct  did  not  evince  an 
intention  to  abandon  the  contract  or 
.1  design  not  to  be  bound  by  its 
term.3)  ;  Tucker  v.  Billings,  3  Utah, 
S2,  8  Pac.  554  (the  plaintiff  entered 
into  a  contract  to  supply  the  defend- 


ant with  lumber,  payment  to  be  made 
foT  20,000  feet  as  often  as  25,000  feet 
was  delivered,  the  balance  to  be  paid 
at  the  end  of  the  year.  A  consider- 
able quantity  of  lumber  was  de- 
livered. Part  was  paid  for,  but  the 
defendant  failed  to  pay  four-fifths 
of  the  price  of  an  instalment  of  lum- 
ber and  subsequently  the  plaintiff 
refused  to  deliver  any  more.  Tlie 
plaintiff  sued  for  the  price  of  what 
had  been  delivered  and  the  defendant 
set  up  as  a  counterclaim  damages 
for  the-  refusal  of  the  plaintiff  to 
ma;ke  further  delivery.  The  trial 
court  refused  to  sustain  the  counter- 
claim, but  this  was  held  error,  the 
upper  court  holding  that  the  refusal 
to  pay  any  instalment  was  no  legal 
justification  for  the  retusal  to  supply 
more).  See  also  Jlyer  v.  Wlieeler, 
05  Iowa,  390,  21  N.  W.  092  (there 
was  here  u,  sale  of  ten  carloads  of 
barley,  like  sample,  to  be  delivered, 
from  time  to  time,  and  paid  for  as 
delivered.  Upon  receipt  of  the  first 
carload  the  defendants  refused  to  pay 
for  it  because  it  was  not  equal  to 
sample,  but  informed  the  sellers  that 
credit  had  been  given  for  sixty-five 
cent.s  a  bushel,  ihe  cents  less  than 
the  contract  price,  and  that  they 
would  withhold  payment  until  the  ten 
carloads  had  been  delivered.  The 
seller  thereupon  refused  to  ship  any 
more  and  brought  action  to  recover 
the  price  of  the  carload  delivered.  A 
counterclaim  for  failure  to  deliver 
the  remaining  carloads  was  made  by 
the   defendants.     The  court  held  the 
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voluntarily  accepting  inferior  goods.  The  decisions  perhaps  show 
less  readiness  to  allow  a  refusal  to  go  on  with  the  contract  on 
account  of  a  defect  in  quality  than  because  of  the  othcT  breaches 
of  contract  referred  to  above.  Many  cases  certainly  seem  to 
regard  it  as  no  defense  to  the  buyer  that  a  considerable  quantity 
of  inferior  goods  have  been  furnished.*'*  But  the  view  here  advo- 
cated is  supported  by  recent  decisions  of  courts  of  the  highest 
standing.*^  So  far  as  concerns  the  right  to  refuse  performance  of 
later  instalments  because  the  contract  has  been  essentially  broken' 
in  regard  to  the  earlier  instalments,  the  results  reached  by  the- 
majority  of  the  American  decisions,  it  is  submitted,  are  sound. 
In  the  discussion  of  the  principles  involved  there  is  one  miatter, 
however,  that  is  perhaps  insufficiently  brought  out.  When  one 
paity  to  an  instalment  contract  violates  in  any  respect  his  obliga- 
tions, it  is  conceivable  that  the  injured  party  may  take  one -of 
two  positions.     He  may  assert  that  he  will  perform  no  further 


contract  severable,  but  the  refusal 
to  pay  for  the  first  carload  did  not 
enable  the  plaintiffa  to  rescind  and 
refuse  to  deliver  the  rest.  Beck,  J. 
dissented) . 

■"  Jonassohn  v.  Young,  4  B.  &  S. 
296;  Wayne's  Coal  Co.  v.  Morewood, 
46  L.  J.  Q.  B.  (N.  S.)  740;  Guernsey 
V.  West  Coast  Lumber  Co.,  87  Cal. 
249,  25  Pac.  414;  Vallens  v.  Tillman, 
103  Cal.  187,  37  Pac.  213;  Blackburn 
V.  Eeilly,  47  N.  J.  L.  290,  1  Atl.  27, 
54  Am.  Eep.  159;  Cahen  v.  Piatt, 
69  >. .  y.  348,  25  Am..  Eep.  203 ;  Scott 
V.  Xittanning  Coal  Co.,  89  Pa.  St. 
231,  33  Am.  Rep.  753.  In  Blackburn 
V.  Keilly,  47  N.  J.  L.  290,  1  Atl.  27, 
54  Am.  Rep.  159,  the  plaintiff  agreed 
to  sell  fifty-two  carloads  of  bark  to 
be  delivered  one  carload  a,  week  until 
the  whole  should  have  been  delivered. 
Five  carloads  were  delivered  and  paid 
for.  It  was  not  used  for  some  time 
after  delivery  and  the  buyer  then 
claiming  it  was  unfit  for  the  purpose 
for  -which  it  had  been  bought  notified 
the  seller  not  to  send  any  more.  The 
seller  brought  action,  but  the  parties 
settled  their  differences  by  a  further 


agreement  for  the  delivery  of  the  re- 
mainder of  the  bark  weekly,  ship- 
ments to  begin  on  April  1st  or  within 
ten  inys.  No  bark  was  delivered 
Avithin  the  time  stipulated,  and  on 
April  21&t  the  buyer  gave  notice  that 
he  would  not  receive  amy  bark  under 
the  contract.  On  an  action  by  the 
seller  for  damages  the  court  held  that 
the  plaintiff  could  -not  recover  be- 
cause the  circumstances  were  not 
such  as  to  warrant  an  inference  that 
the  plaintiff  purposed  to  a/bamdon  the 
contract.  Cahen  v.  Piatt,  09  X.  Y. 
348,  25  Am.  Rep.  203,  and  Scott  v. 
Kittanning  Coal  Co.,  89  Pa.  St.  231, 
33  Am.  Rap.  753,  were  approved  and 
followed. 

"  McDonald  v.  Kansas  City  Bolt 
Co.,  149  Fed.  Rep.  360,  79  C.  C.  A. 
298,  8  L.  R.  A.  (N.  S.)  1110. 
The  delivery  of  defective  instal- 
ments was  held  to  justify  the  buyer 
in  refusing  to  go  on  -with  the  con- 
tract if  prompt  notice  of  his  election 
was  given  to  the  seller.  But  in  regard 
to  this  the  court  said:  "The  chief 
failure  of  the  plaintiff  was  in  the 
character   of  the   pipe  bands   in   the 


822 


Peeformance  of  Conteact. 


until  the  wrongdoer  has  made  good  his  omission;  or  conceivably 
he  may  maie  a  more  vigorous  assertion  of  right  by  refusing  to 
go  on  with  the  contract  in  the  future,  irrespective  of  repara- 
tion for  the  injury.  The  distinction  is  between  saying,  "  I  will 
not  further  perform  until  you  do  "  and,  "  I  will  never  perform 
further  because  you  have  not  performed  on  time  what  you  agreed 
to  do."  It  is  submitted  that  situations  often  occur  where  the 
injured  party  is  justified  in  taking  the  former  stand  when  he 
might  not  be  justified  in  taking  the  latter.  Thus  if  the  seller 
fails  to  deliver  goods  on  time,  the  buyer  may  say,  "  I  will  not  pay 
imtil  you  deliver "  and,  he  may  say  also,  "  I  will  not  take  the 
second  instalment  until  you  have  delivered  the  first,  for,  by  the 
terms  of  the  contract,  that  was  to  precede  the  other."  *^  The 
mere  fact  that  bv  the  terms  of  the  contract  one  performance  is 


first  two  carloads  of  materiala,  which 
were  delivered  about  the  last  of  July, 
1903.  McDonald  discovered  this  de- 
fault in  August  of  that  year,  and 
immediately  complained  of  it.  The 
plaintiff  thereupon  furnished  three 
more  carloads  of  better  bands,  which 
it  bent  at  the  factory,  and  promised 
to  replace  all  that  had  been  broken 
free  of  charge.  McDonald  received, 
used,  and  paid  for  the  three  latter 
carloads.  The  plaintiff  was  a  manu- 
facturer. It  was  making  and  ship- 
ping these  bands  for  the  specific  pur- 
pose of  binding  the  wooden  pipe  that 
was  to  be  used  to  conduct  water  to 
the  city  of  Golden.  The  pipe  bands 
were  not  worth  their  contract  price 
in  the  open  market  for  any  other 
purpose.  ilcDonald  gave  the  manu- 
facturer no  notice  that  he  would  not 
accept  and  pay  for  the  remaining 
four  carloads  which  the  vendor  was 
required  to  make  and  deliver,  and 
the  plaintiff  manufactured  and 
shipped  them  in  the  belief  that  he 
would  do  so.  It  was  not  until  after 
these  four  carloads  had  arrived  at 
Golden,  and  not  until  December,  1903, 
that  he  first  gave  notice  to  the  plain- 
tiff that   he  would  not  accept   them 


because  the  bands  previously  shipped 
had  been  defective.  The  notice  came 
too  late.  The  vendee  was  estopped 
by  his  receipt  of  the  three  carloads 
after  his  knowledge  of  the  vendor's 
default,  by  his  failure  to  notify  it  of 
his  intention  not  to  receive  the  re- 
mainder of  the  contracted  articles, 
and  by  the  fact  that  the  plaintiff  had 
made  and  shipped  them  in  reliance 
upon  the  contract  which  required  it 
to  do  so,  and  upon  the  vendee's  acts 
and  silence,  in  the  full  belief  that  he 
would  accept  and  pay  for  them,  from 
relieving  himself  from  liability  for 
them  on  account  of  any  previous  de- 
fault of  the  vendor."  So  in  Fullam 
V.  Wright  &  Colton  Co.,  196  Mass. 
474,  82  N.  E.  711,  where  the  contract 
was  for  900  cords  of  wood  "  largely 
chestnut,"  to  be  shipped  and  paid  for 
in  instalments,  the  shipment  of  five 
cars  of  wood  which  was  largely  soft 
wood  was  held  to  justify  a  refusal 
to  go  on  with  the  contract  altogether, 
though  the  seller  intended  to  make 
up  the  proper  proportion  of  chestnut 
and  hard  wood  in  later  shipments. 
'"  See  Pope  v.  Porter,  102  N.  Y.  366, 
7  N.  E.  304,  stated  in  note  42,  supra. 
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to  precede  the  other  makes  the  later  obligation  conditional  on 
the  performance  of  the  earlier  obligation.     It  is  quite  another 
proposition,   however,  to   assert  that   because  the  earlier  obliga- 
tion was  not  performed  on  time,  the  later  obligation  is  excused 
altogether.     This  is  to  assert  that  not  simply  performance  but 
the  exact  time  of  performance  of  the  earlier  obligation  is  a  con- 
dition  precedent.      Whether   time   in   a    given   case    is   so   vital 
that  a  breach  of  the  contract  in  point  of  time  is  a  substantial 
or   material   default   going  to  the   essence  of  the  contract   is   a 
question  of  fact.     As  has  been  seen,*'*  time  is  generally  of  the 
essence  in  mercantile  contracts.     This  does  not,  however,  mean 
that  the  slightest  default  in  time  is  fatal,  but  any  considerable 
dtlay  in  delivering  or  accepting  goods  generally  would  be.     It  is 
in  the  case  where  the  first  breach  consists  of  a  failure  to  pay 
for  one  instalment  at  the  time  agreed  that  the  distinction  here 
•suggested  finds  its  most  frequent  application.     Where  the  con- 
tract provides  that  one  instalment  shall  be  paid  for  before  the 
next  instalment  of  goods  is  delivered,  it  is  a  most  unjust  decision 
if  the  seller  is  required  to  deliver  more  goods  until  he  has  been 
paid  for  what  he  has  already  delivered.^"    It  by  no  means  follows, 
however,  that  as  soon  as  default  is  made  in  payment  for  an  in- 
stalment of  goods  the  seller  is  entitled  to  rescind  the  contract 
or  totally  refuse  further  performance,  even  though  the  default  in 
payment  continues  until  the  time  for  the  next  delivery  of  goods  is 
due.     It  might  well  be  that  the  seller,  though  entitled  to  delay  fur- 
ther delivery  until  paid  for  wliat  he  had  already  delivered,  would 
not  be  entitled  to  continue  to  refuse  to  deliver  after  payment  was 
made.     The  seller's  right  to  take  the  latter  course  must  depend  upon 
the  materiality  of  the  breach.     It  is  probable  that  time  in  regard 

"  See  supra,  §  189..  month  as  a,  condition  precedent  to  the 
■"  Thus  in  Savannah  lee  Co.  v.  extension  of  further  credit."  So  in 
American  Refrigerator  Co.,  110  Ga.  Raabe  v.  iSquier,  .148  N.  Y.  81,  42 
142,  35  S.  E.  280,  the  court  rightly  N.  E.  516,  it  was  held  that  the  seller 
held  that  a  stipulation  making  all  of  goods  under  an  instalment  con- 
hills  payable  monthly  meant  "  that  tract  may  refuse  to  deliver  the  third 
credit  should  be  extended  only  as  to  instalment  until  the  first  and  second 
such  quantities  of  ice  as  it  might  instalments  have  been  paid  for,  the 
require  in  a  given  month  during  that  contract  providing  for  payment  of  the 
period,  prompt  settlement  for  which  price  of  each  instalment  on  delivery, 
should   be   made    at    the    end   of   the 
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to  the  payment  of  money  on  the  day  when  it  has  been  promised 
is  not  so  vital  as  a  failure  to  accept  or  deliver  goods  on  the  day 
promised."  It  is  obvious,  however,  that  this  is  merely  a  question 
of  degree ;  delay  in  the  performance  of  any  contractixal  obliga- 
tion sooner  or  later  must  become  so  material  as  to  justify  a  refusal 
ever  to  continue  performance.''"  A  question  that  has  been  some- 
what discussed  is  whether  it  makes  a  difference  if  the  breach 
of  contract  occurs  in  the  first  instalment.  Such  was  the  nature 
of  the  breach  in  one  of  the  earliest  English  cases, ''^  and  the  later 
English  cases  have  been  disposed  to  distinguish  the  earlier  de- 
cision on  this  ground.^  The  American  cases^^  have  not 
generally  been  disposed  to  lay  much  stress  upon  such 
a  distinction  and  it  seems  rightly.  Though  it  is  generally 
true  that  a  breach  at  the  outset  of  a  contract  need  not 
be  so  material  as  a  breach  after  part  performance  in  order  to 
justify  rescission  or  refusal  to  continvie  performance  by  the  in- 
jured party,  the  reason  upon  which  this  general  rule  is  based 
has  little  application  to  the  class  of  cases  here  under  consideration. 
The  reason  for  the  rule  is  this  —  that  after  a  contract  has  been 
partly  perfoTmed  it  is  unjust  to  make  even  a  wrongdoer  lose  the 
benefit  of  the  performance  already  rendered  by  not  allowing  him 
to  become  entitled  to  receive  the  counter-performance.^''  In  a 
divisible  contract,  however,  such  performance  as  has  been  ren- 
dered must  ordinarily  be  paid  for  at  the  contract  price,  irrespect- 
ive of  whether  the  rest  of  the  contract  is  jDerformed  or  not.  There 
is,  therefore,  not  the  same  equitable  reason  for  allowing  a  wrong- 
doer to  continue.  A  question  of  construction  which  sometimes 
arises  where  there  has  been  a  smaller  amount  of  goods  delivered 
or  accepted  in  one  or  more  instalments  than  the  contract  calls 
for  also  deserves  attention.      If  an  offer   of  further  instalments 

"  See  Beatty  v.  Howe  Lumber  Co.,  Jfacliine  &  Tool  Co.  r.  Standard  Shoe 

77  Minn.  272,  79  N.  W.  1013,  stated  Machinery    Co.,    181    Mass.    275,    63 

fstipra,    note    45.      In    this    case    the  K.  E.  900,  ajid  the  cases  cited  in  note 

ph\intiff  asserted  the  right  totally  to  44,  supra. 

rescind  the  contract  that  very  day  on  ■"  Hoare  r.  Rennie,  5  H.  &  N.  19. 

which  the   defendant  made   a  breach  "  See  note  38,  supra. 

of     its     agreement     to     pay     for     an  "  See  notes  41,  43,  44,  supra. 

Instalment   of   logs.      It   was   rightly  ""See   Graves   i',   Legg,   9   Ex.   709; 

held  that  this  was  not  permissible.  Bettini  v.  Gye,  1  Q.  B.  D.  183. 

'-  See    the    discussion    in    National 
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aecording  to  the  contract  is  thereafter  made,  the  question  arises, 
Is  the  offer  to  be  construed  as  an  offer  to  fulfill  the  obligation  to 
deliver  the  remaining  instalments  according  to  the  original  terms 
of  the  contract,  or  is  the  construction  rather  that  the  whole 
amount  of  the  goods  are  to  he  delivered,  making  the  default  only  a 
delay  in  delivery  or  accepting  some  of  the  goods  ?  This  is  a  ques- 
tion of  fact,  and  each  case  must  be  considered  upon  its  own 
circumstances.^^ 

§  468.  Delivery  to  a  carrier  as  fulfilment  of  the  seller's  obliga- 
tion to  deliver  —  Provisions  of  the  Sales  Act. — 

See.  46.  DELIVERY  TO  A  CARRIER  ON  BEHALF 
OF  THE  BUYER.—  (1.)  Where,  in  pursuance  of  a  contract  to 
sell  or  a  sale,  the  seller  is  authorized  or  required  to  send  the  goods  to 
the  buyer,  delivery  of  the  goods  to  a  carrier,  whether  named  by  the 
buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer  is  deemed 
to  be  a  delivery  of  the  goods  to  the  buyer,  except  in  the  cases  pro- 
vided for  in  section  19,  Eule  5,  or  unless  a  contrary  intent  appears. 

(2.)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must 
make  such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may 
be  reasonable,  having  regard  to  the  nature  of  the  goods  and  the 
other  circumstances  of  the  case.     If  the  seller  omit  so  to  do,  and 

"  In  Hull  Coal  Co.  v.  Empire  Coal  deliveries    were    auapended.      It    was 

Co.,  113  Fed.  Ecp.  256,  51  C.   C.  A.  held    that    the    purchaser    could    not 

213,  the  seller  agreed  to  sell  the  pro-  demand  delivery  of  coke  sufficient  to 

duction    of    its    coke    ovens    and   the  make  up  a  total  of  20,000  after  the 

buyer  to  take  his  production  of  not  expiration    of    the    period    originally 

less  than  20,000  tons  during  the  year  fixed  in  the   contract.     In  Honck    v. 

that  the  contract  was  to  run.    Orders  Muller,    7    Q.    B.    D.    92,    the    court 

and    deliveries    of    coke    were    to    be  seemed   to    regard    a,   failure    of    the 

made  in  as  nearly  as  possible  equal  buyer   to   take    delivery   of   the   first 

weekly   instalments,  the   price   to   be  instalments   of   a   contract  extending 

paid    on   the     20th    of   each    month,  over   three  months   as  amounting  to 

"  the     visual     strike,     accident,     and  a  refusal  to  take  the  total  amount  of 

transportation    clauses    to    mutually  iron   for  which   the    contract   called, 

govern."     The   usual   clause   referred  The   materiality   of  the   breach   may 

to  provided  that  in  case  of  contracts  well  depend  upon  which  construction 

deliveries  might  be  suspended,  or,  at  is    proper.      Ordinarily   a   failure   to 

the   option   of   the   party  not   in   de-  deliver  or  take  the  amount  called  for 

fault,  might  be  immediately  canceled  by  the  contract  will  be  a  more  ma- 

during    the    continuance    of    the    in-  terial   breach   than    a   delay   in    per- 

terruption.      A    strike    occurred    and  formance    as   to   some   instalments. 
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the  goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may 
decline  to  treat  the  delivery  to  the  carrier  as  a  delivery  to  himself, 
or  may  hold  the  seller  responsible  in  damages. 

(3.)  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller 
to  the  buyer  under  circumstances  in  which  the  seller  knows  or  ought 
to  know  that  it  is  usual  to  insure,  the  seller  must  give  such  notice 
to  the  buyer  as  may  enable  him  to  insure  them  during  their  transit, 
and,  if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be  at 
his  risk  during  such  transit. 

This  section  follows,  with  slight  changes,  section  32  of  the  Eng- 
lish Sale  of  Goods  Act.^^ 

§  469.  When  the  seller's  obligation  to  deliver  is  fulilled  by  de- 
livery to  a  carrier. —  "Where  the  seller  is  under  a  contract  to  sell 
goods  to  the  buyer  and  ships  them  to  him,  the  question  whether 
the  seller  has  thereby  fulfilled  all  his  obligations  under  the  con- 
tract may  be  considered  under  two  aspects :  First,  In  relation  to 
the  transfer  of  the  property  in  the  goods ;  second,  in  reference  to 
the  liability  of  the  seller  upon  the  promises  or  obligations  in  his 
contract.  The  question  more  commonly  arises  under  the  first 
aspect,  and  has  previously  been  fully  considered.^®  The  author- 
ities there  referred  to  also  support  the  provisions  of  section  46  of 
the  Sales  Act  in  regard  to  the  fulfillment  of  the  seller's  obligation 
to  deliver  the  goods.  For  the  validity  of  the  seller's  appropria- 
tion of  the  goods  to  the  buyer  is  made  to  depend  on  the  seller's 
fulfillment  of  the  requirements  of  the  buyer's  order  or  contract. 
Where  bills  of  lading  are  issued  by  the  carrier,  the  question  is 
necessarily  affected  by  the  rules  governing  such  documents.  If 
the  bill  of  lading  is  a  straight  or  non-negotiable  bill  it  is,  under 

•"  In    subsection     ( 1 )     the    English  not   occur    in   the    English    act ;    the 

act  has  the  words  "  prima  facie "  im-  corresponding     words     in     that     act 

mediately  before  the  word  "  deemed.''  being:      "By   a   route   involving   sea 

the  words  "  prima  facie  "  are  dropped  transit,      under      circumstances      in 

in  the  American  statute,  and  instead  which."    It  is  said  in  Benjamin,  Sale 

of  them  the  last  line  and  a  half  be-  (5th  Eng.  ed.),   739,  of  this  portion 

ginning  with  the  word  "  except "  has  of   the    English    section   that   "  it   is 

been  added.     In  subsection    (3),  the  borrowed   from   the    Scotch   law   and 

words   in   the   American   act   "  under  possibly  has   been   extended." 

circumstances    in    which    the     seller  '°  See  supra.  §§  278,279. 
knows,   or  ought  to   know   that "   do 
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the  Sales  Act  and  by  American  business  usage,  merely  evidence 
of  the  carrier's  contract.  In  such  a  case,  therefore,  the  bill  of 
lading  is  simply  evidence  of  whether  the  delivery  to  the  carrier 
was  a  delivery  to  it  as  bailee  for  the  buyer  or  for  the  seller.  If, 
however,  the  bill  of  lading  is  an  "order"  bill,  or  by  the  statute 
made  negotiable,  the  possession  of  the  bill  of  lading  is  in  effect 
possession  of  the  goods,  and  though  the  title  may  pass  to  the  goods 
on  their  delivery  to  the  carrier,  the  goods  cannot  properly  be  re- 
garded as  delivered  to  the  buyer  until  the  bill  of  lading  is  trans- 
ferred to  him.'"' 

§  470.  Buyer's  right  of  inspection  —  Provisions  of  the  Sales 
Act.— 

Sec.  47.  RIGHT  TO  EXAMINE  THE  GOODS.—  (1.) 
Where  goods  are  delivered  to  the  buyer,  which  he  has  not  previously 
examined,  he  is  not  deemed  to  have  accepted  them  unless  and  until 
he  has  had  a  reasonable  opportunity  of  examining  them  for  the 
purpose  of  ascertaining  whether  they  are  in  conformity  with  the 
contract. 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery 
•of  goods  to  the  buyer,  he  is  bound,  on  request,  to  aiford  the  buyer 
a  reasonable  opportunity  of  examining  the  goods  for  the  purpose 
of  ascertaining  whether  they  are  in  conformity  with  the  contract. 

(3.)  Where  goods  are  delivered  to  a  carrier  by  the  seller,  in 
accordance  with  an  order  from  or  agreement  with  the  buyer,  upon 
the  terms  that  the  goods  shall  not  be  delivered  by  the  carrier  to  the 
buyer  until  he  has  paid  the  price,  whether  such  terms  are  indicated 
by  marking  the  goods  with  the  words  "  collect  on  delivery,"  or 
otherwise,  the  buyer  is  not  entitled  to  examine  the  goods  before 
payment  of  the  price  in  the  absence  of  agreement  permitting  such 
examination. 

The  first  two  paragraphs  of  this  section  are  taken  verbatim 
from  section  34  of  the  English  Sale  of  Goods  Act.  Subsection  (3) 
is  new,  and  the  effect  of  it,  and  the  reason  for  it,  will  appear  in 
the  subsequent  discussion. 

°°  See  the  discussion  of  documents      United  States  v.  Andrews,  207  V.  S. 
of  title,  supra,  §§  405-444;  and  also       229. 
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§  471.  Nature  and  effect  of  buyer's  right  of  inspectioa. —  It  is 

custom arilj'  said  in  cases  and  books  on  the  law  of  sales  that  the 
biiver  has  a  right  to  examine  or  inspect  the  goods  unless  it  is 
otherwise  agreed.  But  consideration  is  not  often  given  to  the 
exact  nature  of  this  right,  nor  how  it  harmonizes  with  other  rules 
of  the  law  of  sales,  especially  with  the  presumption  considered 
in  a  previous  part  of  this  work^-'^  that  the  property  passes  as  soon 
as  the  parties  are  agreed  upon  specific  goods  and  on  the  terms  of 
the  bargain,  and  with  the  doctrine  of  appropriation  by  the  seller, 
in  conformity  with  authority  given  by  the  buyer.  If  the  buyer's 
right  of  inspection  were  simply  that  of  a  promis<'e  of  an  independ- 
ent promise  in  a  contract,  the  right  would  be  of  little  sendee  to 
him,  for  the  damages  recoverable  on  account  of  the  seller's  failure 
to  allow  inspection  as  distinguished  from  his  failure  to  furnish 
the  goods  called  for  by  the  contract  could  be  little  more  than 
nominal.  To  be  useful  the  right  of  inspection  must  be  not  simply 
an  obligation  of  the  seller  but  a  condition  precedent  qualifying 
the  buyer's  obligation  either  to  take  title  or  to  pay  the  price,  or 
a  condition  subsequent  authorizing  the  return  of  the  goods  and 
the  recovery  of  the  price  if  title  to  the  goods  has  passed,  or  the 
price  has  been  paid.  In  the  imle  of  presumption  that  the  property 
passes  at  once,  if  the  goods  are  specified  and  the  terms  of  the. 
bargain  agreed  upon,  no  qualification  is  made  to  the  eifect  that 
the  presumption  is  not  applicable  unless  the  goods  have  been 
inspected;  and  no  such  qualification  is  made  in  the  rule  that  the 
property  passes  when  the  seller  appropriates  goods  to  the  buyer 
in  accordance  with  authority  previously  given  by  the  buyer.  In 
such  cases,  therefore,  the  inspection  of  the  buyer  cannot  be  a 
condition  precedent  to  the  transfer  of  the  property  in  the  goods. 
Where,  however,  by  the  terms  of  the  bargain  the  property  is  not 
to  pass  until  delivery  to  the  buyer,  the  situation  is  different.  A 
clear  conception  of  the  meaning  and  effect  of  the  buyer's  right  of 
inspection  requires  separate  consideration  of  the  cases  where  the 
right  is  a  condition  precedent  to  the  transfer  of  the  property  and 
of  other  cases. 

§  473.  Eight  of  inspection  as  a  condition  precedent  to  transfer 
of  the  property.— Where  by  the  terms  of  the  contract  the  property 
""  See  supra,  §  264. 
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is  not  to  pass  until  the  goods  are  delivered  to  the  buyer,  the  word 
"  delivered  "  used  in  regard  to  the  action  of  the  seller  connotes 
an  assent  to  take  on  the  part  of  the  buyer,  in  other  words, 
delivery  when  made  directly  from  one  partx,.t£-tkS'.J^'t}]^'  I'^a^i^^s^— 
assent  to  take  as  well  as  assent  to  give.  A pmrd in p;1  y— ibe-lTn^r, 
by  refusing  to  take  the  goods,  can  always  prevent  delivery  and 
thereby,  where  the  property  is  not  to  pass"~imtii  delivery,  prevenT" 
it  from  pagsrng.__^'or  this  purpose  it  is  quite  immaterial  why 
the  buyer  refuses  to  take  the  goods,  or  whether  his  reason  is  a 
just  one."''  The  situation  must  be  distinguished  from  cases  where 
tfiMtmyer  has  given  authority  to  the  seller  to  appropriate  goods 
for  him  or  deliver  them  to  a  third  person  for  him.  In  such  cases 
the  previous  assent  of  the  buyer  to  this  mode  of  dealing  with  the 
goods  eifects  a  transfer  of  the  property  when  the  seller  carries 
out  the  authority  given  him.  It  might  be  urged  that  where  the 
contract  provides  for  the  direct  delivery  of  the  goods  to  the  buyer, 
there  also  the  seller  is  given  an  authority,  and  the  mere  unloading 
them  at  the  buyer's  place  of  business  would  operate  as  a  transfer 
of  the  property.  But  presumably  because  of  the  ease  of  getting 
the  immediate  assent  or  dissent  of  the  buyer  in  such  a  case,  the 
law  implies  no  authority  on  the  part  of  the  seller  to  transfer  the 
property  by  the  mere  surrender  of  the  goods  at  a  place  where 
they  will  be  in  the  buyer's  control.  JSTor  does  the  mere  assent 
of  the  buyer  to  take  the  goods  into  his  physical  control  operate 
as  a  transfer  of  the  property.  He  is  entitled  to  examine  the 
goods  in  order  to  decide  whether  he  will  become  owner,  and  until 
the  examination  is  completed  or  waived,  the  property  will  not 
■pass.'^     The  length  of  time  which  the  buyer  is  entitled  to  retain 

"^  In   many   jurisdictions,    however,  it   be    laid  alongside   his   wharf    for 

the    seller   may   virtually   force   title  unloading.     This   was   done   and   the 

-upon    the    buyer    where    the    buyer's  barge  made  fast  to  the  wharf.     Tlie 

refusal  is  wrongful  by  suing  for  the  buyer's  servants  then  prepared  to  un- 

price  of  the  goods.     See  infra,  §  562  load    the    coal.      Preparations    were 

et  seq.  made  and   a  small   quantity   of  coal 

"'  ilcXeal    V.    Braun,    53    N.   J.    L.  was  actually  unloaded.    Tlie  workmen 

617,   23~Att;    UiJY,   gfr  Am-.    St.    Rep.  then  quit  work  for  the  day  and  during 

441.     A  barge  load  of  coal  had  been  the  night  the  barge  sank.     The  court 

ordered,   to  be  delivered  at  Burling-  held  that  the  loss  fell  upon  the  seller 

ton,  the  buyer's  residence.    The  barge  because  the  buyer  "  was  entitled  to  a 

arrived  and  the  buyer   directed  that  reasonable  opportunity  to  unload  the 
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the  goods  in  his  possession  without  acceptance  will  be  considered 
presently.'^  Since  the  buyer  is  entitled  to  inspect  the  goods 
before  determining  whether  he  will  take  them,  a  refusal  on  the 
part  of  the  seller  to  allow  opportunity  for  inspection  justifies  the 
buyer  in  refusing  to  fulfill  the  contract."^  If  the  property  in 
the  goods  has  not  passed  prior  to  inspection,  it  follows  that  after 
inspection  the  buyer  may  refuse  to  take  title.''® 

§  4T3.  Right  of  inspection  as  a  condition  precedent  to  paying 
the  price  after  the  property  has  passed. —  Where  by  the  terms  of 
the  bargain  the  property  wns  to  pass  before  delivery  to  the  buyer, 
"  the  buyer  has  a  reasonable  time  after  the  delivery  in  which 
to  examine  the  goods,  and,  if  they  are  not  of  a  kind  and  quality 
ordered,  he  may  then  refuse  to  accept  them,  and  thereby  rescind 
the  contract ;  but  this  right  does  not  prevent  the  title  from  passing 
nor  a  recovery  by  the  seller  in  an  action  for  goods  sold  and  deliv- 
ered, if  in  fact  they  do  conform  to  the  terms  of  the  contract."'  ^' 
The  common  illustration   of  this   principle  is   where   goods    are 


entire  cargo  for  examination  to  as- 
certain -whether  the  coal  corresponded 
with  his  order  and  had  arrived  in 
good  condition."  So  in  Holmes  v. 
Gregg,  66  N.  H.  621,  28  Atl.  17, 
the  buyer  was  held  entitled  to  un- 
load for  inspection  lumber  from  box 
oars  in  which  it  had  been  shipped 
without  being  chargeable  as  having 
accepted  the  lumber.  See  also  Allyn 
r.  Burns,  .37  Ind.  App.  223,  70  X.  E. 
636;  Dunham  v.  H.  D.  Williams 
Cooperage  Co.,  83  Ark.  395,  103  S.  W. 
386. 

"  See  infra,  §  476.. 

"Lorymer  v.  Smith,  1  B.  &  C.  1 ; 
Demens  v.  Le  Jloyne,  26  Fla.  32.3, 
8  So.  442;  Knoblauch  v.  Kronsch- 
nabel,  18  Minn.  300;  Charles  v. 
Carter,  96  Tenn.  607,  36  S.  W.  396. 
Compare  Hudson  v.  Germain  Fruit 
Co.,  95  Ala.  621,  10  So.  920.  In  this 
case  a,  contract  for  the  sale  of  fruit 
to  be  shipped  from  a  distance  to  the 
buyer  had  been  made,  but  the  buyer's 
obligation  to  take  the  goods  was 
made    expressly    conditional    on    in- 


spection. The  goods  were  shipped 
under  a  bill  of  lading  making  the 
goods  deliverable  to  the  consignor's 
order.  This  bill  of  lading  was  sent 
forward  with  a  draft  for  the  price  to 
the  buyer's  residence.  \Yhen  the 
goods  arrived  the  railroad  refused  to 
allow  the  buyer  to  inspect  them  be- 
cause the  buyer  was  not  named  in 
the  bill  of  lading,  nor  was  any  per- 
mission for  him  to  inspect  written 
upon  the  bill.  The  buyer  complained 
to  the  shipper's  agent  wlio  said  that 
he  would  obtain  authority  from  tlie 
seller.  He  did  so  in  two  days,  but 
the  buyer  refused  to  take  the  fruit. 
His  refusal  was  held  wrongful,  the 
court  saying  the  decision  would  have 
been  otherwise  had  his  right  of  in- 
spection been  absolutely  refused. 
Compare  also  Floyd  v.  Arky,  89  Miss. 
162,  42  So.  569. 

°°  Rheinstrom  l'.  Steiner,  69  Ohio 
St.  452,  69  N.  E.  745,  100  Am.  St. 
Rep.  699. 

"Brigham  v.  Hibbard,  28  Or.  386, 
388,   43  Pac.  383. 
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shipped  by  a  carrier  in  accordance  with  an  order  or  contract.  As 
has  been  seen,  the  property  passes  in  such  a  case  to  the  buyer 
on  shipment,  if  the  authority  given  by  the  order  or  contract  is 
observed.''^  It  is  often  said  in  such  cases  that  delivery  to  the 
carrier  is  a  delivery  to  the  buyer,  and  it  may  be  urged  that  the 
buyer  should  exercise  his  right  of  inspection  before  such  delivery 
to  him,  and  that  if  he  fails  to  do  so,  he  waives  his  right;  but 
whether  or  not  the  buyer  is  entitled  to  inspect  the  goods  at  the 
point  of  shipment,  it  is  clear  that  the  delivery  to  the  carrier  and 
the  transfer  of  the  property  thereby  to  the  buyer  do  not  preclude 
a  right  of  examination  when  the  goods  reach  their  destination,®* 
although  it  is  equally  dear  that  the  risk  of  loss  and  other  inci- 
dents of  ownership  fall  upon  the  buyer.™     The  principle  appli- 


°»  See  supra,  §  278. 
,  ^Fope  V.  Allis,  115  U.  S.  363,  6 
S.  Ct.  69,  29  L.  ed.  393  (in  this 
case  the  court  said :  "  The  authori- 
ties cited  sustain  this  proposition, 
that  when  a  vendor  sells  goods 
of  a  specified  quality,  but  not  in 
existence  or  ascertained,  and  under- 
takes to  ship  them  to  a  distant  buyer 
when  made  or  ascertained,  and  de- 
livers them  to  the  carrier  for  the 
purchaser,  the  latter  is  not  bound 
to  accept  them  without  examination. 
The  mere  delivery  of  the  goods  by 
the  vendor  to  the  carrier  does  not 
necessarily  bind  the  vendee  to  accept 
them.  On  their  arrival  he  has  the 
right  to  inspect  them  to  ascertain 
whether  they  conform  to  the  contract, 
and  the  right  to  inspect  implies  tlie 
right  to  reject  them  if  they  are  not 
of  the  quality  required  by  the  con- 
tract") ;  Elliott  y.  Howison,  146  Ala. 
568,  40  So.  1018;  Weil  v.  Stone,  33 
Ind.  App.  112,  69  N.  E.  698,  104 
Am.  St.  Rep.  243;  McCarty  v. 
Gordon,  16  Kans.  35,  37;  Gill  v. 
Kaufman,  16  Kans.  571;  Lincoln  v. 
Gallagher,  79  Me.  189,  8  "Atl.  883; 
aiCTt-ll  tC-gart,  161  Mass.  576,  37  N. 
E.  742;  Boothby  v.  Plaisted,  51  N.  H. 
436,    12    Am.    Rep.    140;    Holmes    v. 


Gregg,  66  N.  H.  021,  28  Atl.  17; 
Salomon  v.  King,  63  N.  J.  L.  39,  42 
Atl.  745;  Pierson  p.  Crooks,  115 
N.  Y'.  539,  22  N.  E.  349,  12  Am. 
St.  Rep.  831;  Sun  Publishing  Go. 
v.  Minnesota  Foundry  Co.,  22  Or.  49, 
29  Pac.  0;  Wadhams  c.  Balfour,  32 
Or.  313,  328,  51  Pac.  642;  Eaton  v. 
Blackbburn,  Or.  96  Pac.  870;  Holt  v. 
Pie,   120  Pa.  St.  425,  14  Atl.  389. 

™  This  has  been  held  in  many  cases 
in  which  the  matter  is  disposed  of 
by  merely  determining  in  whom  the 
property  is  according  to  the  prin- 
ciples considered  supra,  §  300  et  seq. 
The  point  does  not  seem  to  have  been 
much  suggested  that  the  buyer's  right 
of  inspection  sliould  defer  the  trans- 
fer of  the  property  or  keep  the  risk 
with  the  seller  until  inspection  is  com- 
pleted, but  in  Murphy  v.  The  Sagola 
Lumber  Co.,  125  Wis.  363,  103  N.  W. 
1113,  the  point  was  raised.  The 
contract  was  for  the  sale  of  lumber 
f.  o.  b.  at  the  seller's  residence.  It 
was  held  that  the  buyer  must  pay 
for  the  lumber  which  was  shipped, 
irrespective  of  what  was  received. 
The  court  said  the  buyer  had  a  right 
to  inspect  the  lumber  when  it  reached 
its  destination  and  reject  it  if  it  was 
not  in  accordance  with  the  contract, 
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cable  to  the  case  of  goods-  shipped  by  a  carrier  is  also  applicable 
where,  for  any  reason,  the  property  passes  in  uninspected  goods 
before  delivery.''^ 

§  474.  Right  of  inspection  as  a  condition  subsequent.^ — The 
right  of  returning  goods  or  rejecting  goods  on  inspection  is  cus- 
tomarily regarded  as  based  on  a  condition  projedent  in  the  buyer's 
obligation,  and  no  doubt  this  mode  of  regarding  the  matter  is 
accurate  in  most  cases.  Generally  the  right  of  the  buyer  may  be 
defined  as  either  a  right  to  see  the  goods  in  order  to  determine 
whether  he  -will  become  owner,  or  a  right  to  see  them  in  order  to 
determine,  before  making  payment,  whether  he  has  already  be- 
come owner  because  cf  authority  previously  given  the  seller.  But 
in  some  cases  the  operation  of  the  right  of  inspection  seems  to  be 
that  of  a  condition  subsequent,  enabling  the  bu.yer  to  return  goods 
of  which  he  has  already  become  owner,  and  to  recover  money 
which  he  has  already  paid.  This  seems  to  be  the  law  where  the 
property  is  transferred  and  the  goods  paid  for  without  oppor- 


but  that  tliis  right  would  not  pre- 
vent the  transfer  of  title  and  of 
risk  to  the  buyer. 

"ilagee  v.  Billingsley,  3  Ala.  679, 
698.  In  this  case  the  court,  referring 
to  the  effect  of  the  right  of  inspection 
upon  the  rule  of  presumption  that 
the  property  passes  as  soon  as  the 
parties  are  agreed  upon  the  terms 
of  the  bargain,  said :  "  The  rule 
upon  this  point,  then,  which  seems 
to  U3  most  consistent  with  principle, 
and  in  harmony  with  the  general 
analogies  of  the  law,  is  to  consider 
the  purchaser  entitled  to  the  goods 
and  the  seller  entitled  to  the  money, 
from  the  time  the  bargain  is  struck, 
giving  to  the  former  the  right  to 
refuse  to  receive  them,  or  to  reject 
them,  if  upon  an  examination  made  in 
a  reasonable  time  after  the  sale,  or 
receipt,  they  shall  not  agree  with  the 
sample.  The  property  thus  passing 
to  the  buyer,  where  no  act  is  stipu- 
lated as  a  condition  precedent  to  be 
performed  by  either  party,  the  goods 
are   immediately   placed  at   his   risk, 


and  the  loss  resulting  from  their 
destruction  must  be  borne  by  him,  if 
they  were  of  the  quality  indicated  by 
the  sample.  If  they  were  not  of  that 
quality,  their  destruction  cannot  de- 
prive him  of  the  right  of  repudiating 
the  contract,  where  a  reasonable  time 
had  not  elapsed  for  examination;  nor 
can  it  re^•ive  that  right,  if  such  time 
had  passed  previous  to  their  loss." 
Another  illustration  of  a  right  of  in- 
spection which  was  not  a  condition 
of  the  transfer  of  the  property  may 
be  found  in  Isherwood  v.  \Yhitmore, 
11  JI.  &  W.  347,  where  the  court 
held  that  the  defendants  who  had 
agreed  for  a  certain  sum  of  money  to 
discharge  a  lien  on  certain  property 
were  entitled  to  inspect  the  property 
before  performing  their  agreement. 
Parke,  B.,  said:  "There  is  here  no 
question  about  the  passing  of  the 
property;  for  inasmuch  as  the  plain- 
tiiT  claims  only  a  lien  upon  the  hats, 
they  are  admitted  to  have  belonged 
to  the  defendants  from  the  begin- 
ning." 
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tunity  for  inspection,  unless  it  appears  that  the  terms  of  the 
bargain  were  that  the  buyer  should  take  the  goods  in  such  con- 
dition as  they  might  happen  to  be  in.'^  In  many  cases,  also, 
where  the- goods  are  taken  into  the  buyer's  p-osse&sion  and  retained 
for  a  considerable  time  prior  to  examination,^^  it  seems  far  more 
just  to  regard  the  condition  imposed  by  the  right  of  inspection 
as  subsequent  rather  than  as  precedent.  "Where  gox>d's  are  taken 
into  the  buyer's  possession  and  examination  is  deferred  for  his 
convenience  until  an  indefinite  time  in  the  future,  it  is  a  harsh 


'-  In  Hudson  v.  Germain  Fruit  Co., 
95  Ala.  621,  10  So.  920,  stated'  supm, 
§  472,  note  65,  the  court  said  tliat 
the  buyer  might  have-  paid  the  dra.ft 
■which  had.  been  drawn  upon  him  by 
the  seller,  and'  thereby  otained  the 
bill  of  lading-  for  the  gaods,  got  them.' 
from  the  railroad,  examined  therii, 
and  then  if  they  -were  not  -what  had 
been  contracted-  for,  returned  them 
and.  recovered  the  price  paid.  Such  a 
purchase  of  the-  bill  ot  Haddaiig  -would', 
it  seems,  have  involved  at  transfer  of 
the  property  to  the  buyer  -whatever 
the  condition,  of  the  goo^.  A  later 
rejection  of  the-  goods-  would',  theife^ 
fore,  operate  as  a  condition  subse- 
quent. In  Giflfen  «„  Selma  Fruit  Co., 
5  Cal.  App.  50^  89  Pie.  8.55,  a  draft 
sent  forward  with  a  bill  of  lading 
was  paid  before  the  arrival  of  the 
goods.  The  good»  did  not  conform 
to  sample  as  agreed  ami  the  buyer 
rejected  them.  The  court  rested  its 
decision  on  the  ground,  that  the 
buyer'si  acceptance  was  necessary  to 
ti-ansfer  the  property.  This  seems  an 
€TroF.  Surely,  if  the  goods  had!  been 
as  agreed  and  tlie'  buj'er-  bad  paid  tiie 
di-aft,  the  seller's-  creditors,  or  trus- 
tee in  baakruptey;.  could  not  have 
claimed  the  goods.  The  decision  is 
sound,  but  shooild  be  rested  on  the 
ejiSB-rcise'  of  a  cunditifflni  subsequent. 
So  in  Weil  v.  Stone,  33.  Ind.  App.  112, 
69  if.  E.  698,  104  Am.  St.  Rep.  243, 
90  per  cent..  o£  the  pnice  -was.  paid,  by 
53 


draft  before  receipt  of  the:  goods. 
Such  payment  would  be  strong  evi- 
dence of  an>  intent  to  taike  title  to  the 
specific  goods  shipped,  e.veiii  though 
not  what  the  contract  called  for.  The 
right  of  rejecting  the  goods  which  the 
court  allowed  the  buyer  would,  there- 
fore, be  a  condition  subsequent.  In 
Heilbutt  V.  Hickson,  L.  R.  7  C.  P. 
438,  456,  Brett,  J.,  said:  "Besides 
the  incidents  attaching  to-  a  contract 
of  sale-  by  samiple,  and  which  have 
been  enumerated  by  my  Lord,  I  think 
there  is  also'  the  following,  that  such 
a  contract  al'vays-  conta/ins'  an  im- 
plied term'  that  the  goods  may  under 
certain  circumstances  be-  returned; 
and  that  such  term  necessarily  con- 
tains certain  varying  or  alternative 
applications,  audi,  amongst,  others^  the 
follb-wing,  that,  if  the  time  of  inspec- 
tion,.  as  agreed  upon,  be  different 
from  the-  plaice  of  dielivery,  the  pur- 
chaser may,  upon  inspection  at  such 
time  and  place,  if  the  good^  be  not 
equal  to  sample,  return  them-  then 
mvd  there  on  the  handfe  of  the  sellter. 
Other-wise  the  right  of  inspection 
given  to  the  purchaser  would  fail  in 
its  primary  object."  These  remarrks 
seem  applicable  irrespective  of 
whether  the  price  has-  been  paid  or 
other  circumstances  indicating  a 
tra/msfer  of  title  have  taken  place. 

"  See  cases  cited  in  §  476,  note  T9. 
infrWr 
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rule  if  the  goods  are  held  to  be  still  the  property  of  the  seller  and 
at  his  risk.  It  would  be  more  just,  and  it  would  be  inconsistent 
with  no  decisions,  to  hold  that  if  the  examination  is  deferred  for 
the  buyer's  convenience  beyond  the  time  when  the  goods  are  de- 
livered and  could  be  examined,  title  passes,  subject  to  the  right 
of  the  buyer  to  throw  back  the  title  if  the  goods  are  not  what  the 
bargain  required.'* 

§  475.  Testing. —  Not  only  is  the  buyer  permitted  a  reasonable 
time  within  which  to  make  examination  of  the  goods,  but  if  neces- 
sary, in  order  to  determine  whether  they  conform  to  the  contract 
or  order,  the  buyer  may  test  the  goods  even  though  the  test  in- 
volve destruction  of  a  portion  of-  the  goods.'^  If  the  nature  of 
the  goods  "  can  be  determined  by  inspection  alone,  the  test  is  not 
necessary,  and  the  use  of  the  material,  therefore,  clearly  unjus- 
tifiable." '^     It  is  always  a  question  of  fact  whether  a  test  is 


"In  Doane  r.  Dunham,  79  111.  131, 
there  was  evidence  that  it  was  not 
the  custom  among  wholesale  dealers 
in  Chicago  to  examine  sugar  which 
they  bought  until  the  packages  were 
opened  to  sell  from  to  customers. 
The  court  held  that  if  such  was  the 
uniform  custom  understood  and  acted 
upon  by  the  trade  in  Chicago,  it  was 
a  fair  presumption  that  the  parties 
acted  upon  it  and  they  should  be 
governed  by  it.  If  during  the  period 
before  the  goods  are  sold  they  are  at 
the  seller's  ri.sk,  he  is  virtually  in- 
suring the  buyer's  stock  in  trade,  a 
result  that  the  parties  can  hardly 
have  contemplated.  The  custom 
would  be  satisfied  by  treating  the 
right  of  inspection  as  a  condition 
subsequent.  In  Doane  !'.  Dunham, 
the  buyer  ultimately  opened  the  pack- 
ages and  finding  the  sugar  defective 
notified  the  seller  to  remove  it.  The 
seller  failed  to  do  so  and  subsequently 
the  sugar  was  destroyed  by  fire.  The 
court  held  that,  under  such  circum- 
stances, the  risk  was  upon  the  sel- 
ler. There  can  be  no  doubt  of  the 
correctness  of  its  decision;   for  even 


if  the  property  had  passed  to  the 
buyer,  his  rejection  of  the  goods  and 
notice  to  the  seller  to  remove  them 
would  transfer  the  property  and  the 
risk  back  to  the  seller. 

"Lucy  V.  Mouflet,  5  H.  &  N.  229; 
Philadelphia  Whiting  Co.  v.  Detroit 
Lead  Works,  58  Mich.  29,  24  X.  W. 
S81;  Cream  City  Glass  Co.  r.  Fried- 
lander,  84  Wis.  53.  54  N.  W.  28,  36 
Am.  St.  Rep.  895;  Zipp  Mfg.  Co.  r. 
Pastorino,  120  Wis.  176,  97  N.  W. 
904.  See  also  Mulcahy  v.  Dieudonne 
(Minn.),  115  N.  W.  636. 

"Cream  City  Glass  Co.  v.  Fried- 
lander,  84  Wis.  53,  59,  54  N.  W.  28, 
36  Am.  St.  Rep.  895.  In  this  case 
the  buyer  rejected  the  goods  im- 
mediately on  arrival  and  inspection. 
After  some  correspondence  with  the 
seller  in  which,  however,  no  authority 
was  given  for  testing,  the  buyer  used 
about  1,500  pounds  of  the  material 
in  a  test.  This  constituted  about 
1%  per  cent,  of  the  whole.  The 
court  held  the  seller  had  exercised 
an  unmistakable  act  of  ownership 
inconsistent  with  the  claim  that  the 
material  had  been  rejected  and  could 
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necessary,  and  whether  a  reasonable  quantity  only  of  the  goods 
was  used  in  making  the  testJ'  If  the  buyer  goes  beyond  the 
necessities  of  the  case,  he  thereby  becomes  owner  of  the  goods 
with  all  right  of  rejection  lost.^* 

§  476.  Time  allowed  for  inspection. —  If  the  buyer  receives 
goods  into  his  possession  and  fails  to  inspect  them  within  a  rea- 
sonable time  after  he  has  had  opportunity  to  do  so,  he  thereby 
waives  the  condition,  and  is  thereafter  to  be  treated  as  having 
assented  to  take  or  keep  title  to  the  goods.  In  the  early  cases  it 
seems  to  have  been  assumed  that  the  time  to  inspect  the  goods 
was  as  soon  as  they  were  offered  to  the  buyer ;  but  it  soon  became 
apparent  that  goods  were  often  of  such  a  character  or  so  packed 
that  immediate  examination  was  impossible;  testing  or  opening 
the  packages  was  essential.     The  courts  have  allowed  the  buyer. 


not  recover  money  paid  for  the  price 
and  freight  of  the  goods. 

"Lucy  V.  Mouflet,  5  H.  &  N.  229 

(in  this  case  it  was  held  that  the  use 
of  twenty  gallons  out  of  a  hogshead 
of  cider  was  more  than  sufficient  to 
test  the  quality  of  the  cider)  ;  Phila- 
delphia Whiting  Co.  v.  Detroit  Lead 
Works,   58   Mich.   29,   24  N.  W.   881 

(in  this  case  the  subject  of  the  bar- 
gain was  300  barrels  of  whiting, 
which  was  bought  for  the  purpose  of 
making  putty.  The  buyer  used  forty- 
two  barrels  of  the  whiting  for  this 
purpose  and  sold  the  product  to  cus- 
tomers who  soon  complained.  There- 
upon the  buyer  complained  to  the 
seller  twelve  days  after  the  receipt  of 
the  whiting,  and  nine  days  after  such 
complaint  notified  the  seller  that  the 
whiting  would  be  stored  at  the  seller's 
risk.  It  was  hel  1  that  the  reasonable- 
ness of  the  buyer's  conduct  both  in 
regard  to  time  and  in  the  quantity 
of  whiting  used  was  properly  left  to 
the  jury). 

™  Lucy  V.  Mouflet,  5  H.  &  N.  229, 
232.  Bramwell,  B.,  said :  "  If  a  wine 
merchant  sends  a  customer  a  pipe  of 
wine    without    orders,    and    the    cus- 


tomer takes  out  twenty  gallons,  must 
he  not  keep  the  whole?  So,  if  the 
jury  find  that  a  person  to  whom,  in 
pursuance  of  an  order,  goods  are 
sent  consumes  more  than  is  neces- 
sary to  ascertain  if  they  accord 
with  the  sample,  must  he  not  keep 
the  whole?  Can  he  set  up  that  he 
is  a  wrongdoer  ?  "  In  Nelson  r.  Over- 
man, 19  Ky.  L.  R.  161,  38  S.  W.  882, 
the  action  was  for  the  price  of  a 
quantity  of  hemp  which  was  in  bales. 
The  buyer  opened  the  bales  and  used 
a  portion  of  each.  He  set  up  the  in- 
ferior quality  in  the  interior  of  the 
bales  as  a  defense,  but  it  was  held 
he  should  have  rejected  the  goods 
after  examining  only  so  many  of  the 
bales  as  were  sufficient  to  show 
the  inferiority.  In  Zipp  Mfg.  Co. 
V.  Pastorino,  120  Wis.  176,  97  N.  W. 
904,  the  action  was  for  the  price  of 
vanilla  sold  to  candy  manufacturers 
and  returned  as  unsatisfactory.  It 
was  apparent  that  a  satisfactory  test 
could  be  made  by  using  a  few  ounces 
and  defendant  used  four  to  six 
ounces  daily  from  four  to  six  weeks, 
and  sold  a  large  quantity  of  candy 
flavored  therewith,  though  they  found 
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under  ttese  circumstances,  a  reasonable  time  to  make  the  exam- 
ination. In  some  cases  this  has  been  carried  very  f  ar.^*  jSTo  more 
definite  rule  can  be  laid  down  than  that  such  a  time  as  is  reason- 
able, having  regard  to  all  the  circumstances  of  the  case,  is  per- 
mitted.^°  Custom  is  of  importance  in  determining  what  is  a  rea- 
sonable time.*^  AA'hcre  not  only  inspection  but  testing  is  permitted 
the  buyer  either  by  the  express  terms  of  the  contract  or  otherwise 
the  same  rule  of  reasonableness  limits  the  time  allowing  for  test- 
ing. ^^  A  failure  to  inspect  or  test  within  the  time  permitted  by 
the  contract  or  the  law  is  a  waiver  of  the  condition  qualifying  the 
buyer's  obligation  to  become  .owner  of  the  goods  or  to  pay  for 


the  vanilla  uusatiafactory  in  the 
first  test.  It  was  held  that  the 
buyers  had  gone  beyond  what  was 
reasonably  necessary  for  a  test  and 
bad  thereby  lost  all  right  of  rejec- 
tion. 

™In  Lucy  r.  Mouflet,  5  H.  &  N. 
229,  the  examination  and  rejection 
of  a  cask  of  cider,  wbicb  was  the 
subject  of  the  sale,  was  about  three 
weeks  after  the  cider  was  .sent.  This 
was  held  to  be  not  too  great  delay. 
In  Doane  r.  Dunham,  79  111.  131, 
stated  note  74,  stipro,  a  much  longer 
time  seems  to  have  been  regarded  as 
permissible. 

'"See  Elliott  v.  Howison,   140  Ala. 

568,  40  So.  1018;  Armsby  Co.  v. 
Shewmake,  113  Ga.  1086,  39  S.  E. 
473;  Henkel  v.  Welsh,  41  Mich.  664, 
3  N.  W.  171;  Day  Leather  Co.  (. 
Michigan  Leather  Co.,  141  ilich.  533, 
104  N.W.  797;  Knoblauch  i.  Kronsch- 
nabel,  18  Minn.  300;  E.  T.  Bur- 
rows Co.  !;.  Rapid  Safety  Filter  Co., 
49  N.  Y.  Misc.  Rep.  539,  97  N.  Y. 
Snppl.    1048;   Lenz  v.   Blake,   44   Or. 

569,  76  Pac.  356;  Gordon  r.  Wat- 
erou*.  36  U.  C.  Q.  B.  321.  In  Jones 
V.  Bloomgarden,  143  Mich.  326,  334, 
the  court  said :  "  The  reasonable 
time  allowed  by  the  law  for  inspec- 
tion depends  upon  the  circumstances 


of  the  case,  and  is  usually  a  question 
of  fact  for  the  jury.  2  Mechem, 
Sales,  i  1381.  The  vendee  is  re- 
quired to  act  promptly.  George  D. 
Sisson  Lumber  &  Shingle  Co.  r. 
Haak,  139  Mich.  383.  This  reason- 
able time  must  also  depend  more  or 
less  upon  the  character  of  the  goods 
shipped,  and  the  opportunity  for  in- 
spection. A  more  prompt  inspeetioD 
of  perishable  property  is  required 
than  of  nonperishable  property.  This 
is  based  upon  sound  reason,  but 
counsel  cite  no  authorities  upon  the 
subject,  and  I  ha-\e  been  unable  to 
find  any.  A  carload  of-  perishable 
fruit  or  vegetables  should  receive 
more  prompt  attention  than  a  car- 
load of  lumber."  Where  lumber  was 
shipped  in  box  cars  the  vendees  were 
held  entitled  to  take  it  to  their 
yards,  unload  and  examine  before  ac- 
cepting it.  Holmes  v.  Gregg,  66 
N.  H.  621,  28  Atl.  17. 

"Doane  v.  Dunham,  79  III.  131 
(stated  in  note  74,  supra)  ;  Sanders 
r.  Jameson,  2  C.  &  K.  557  (a  custom 
requiring  objection  to  corn  within  one 
day  after  delivery  was  upheld). 

'-  Tasker  v.  Crane  Co.,  55  Fed.  Rep. 
449  (C.  C.  A.)  ;  Gray  r.  Consolidated 
Ice  Co.,  103  Ga.  115,  29  S.  E.  604. 
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them,   or   of   a  condition   subsequent   authorizing  return  of  the 
goods.^ 

§  477.  Expense  of  examination  and  testing^. —  Since  it  is  the 
duty  of  the  seller  to  afford  opportunity  for  examination  it  would 
seem  that  the  seller  must  bear  the  expense  of  affording  such  op- 
portunity, but  the  expense  of  the  inspection  itself  is  another  mat- 
ter. The  buyer  need  not  inspect  unless  he  likes,  and  if  he  chooses 
to  do  so  he  must  bear  the  cost.**  If  on  inspection,  however,  it  ap- 
pears that  the  goods  were  not  what  the  contract  called  for,  it  would 
seem  to  be  a  proper  element  of  damage  in  an  action  against  the 
seller  for  breach  of  his  contract  that  reasonable  expense  had  been 
incurred  in  examining  the  goods  and  detecting  their  insufficiency. 
So  if  a  portion  of  the  goods  are  used  for  testing,  the  buyer  is  under 
no  liability  for  the  value  of  the  property  destroyed  if  it  fails  to 
fulfill  the  requirements  of  the  contract.  A  qualification  should 
probably  be  added  to  this  rule,  however ;  namely,  that  if  the  buyer 
derives  a  benefit  from  the  use  of  the  goods  which  form  the  sub- 
ject-matter of  the  test,  he  should  be  liable  on  principles  of  quasi- 
contract  to  the  extent  of  the  benefit  thus  received,  even  though  the 
goods  are  not  what  the  contract  required.^ 

''  See    cases   cited  in  the   notes  to  livery,  would  fall  lapon  the  buyer  and 

this  section.     See   also  section  48  of  not  upon  him.     The  seller  was  under 

the  Sales  Act,  infra,  §     .    Prevention  no    obligation   to    incur    an   unusual 

by  the  buyer  of  an  agreed  test  has  expense.    He  could  not  be  called  upon 

the    same    effect.      Smith    v.    Barber,  to   place   the  vessel    in   a   dry    dock. 

153  Ind.  322,  53  N.  E.  1014.  He   tenders    the   property    as   sound, 

"  In  T.iTiivVlTi^  i;  n^^^afr'hp.r,  7R  Me.  according  to  the  agreement  upon 
189,  8  AtTT  883,  the  subject-matter  which  he  acted.  The  buyer  must 
of  the  sale  was  a  schooner.  The  accept  or  reject  it  at  his  risk.  Ben- 
buyer,  after  the  bargain,  wished  to  jamin,  Sales,  §  695 ;  Croninger  v. 
inspect  the  vessel  and  asserted  that  Crocker,  62  N.  Y.  151.'' 
the  seller  should  go  to  the  expense  '°  In  Philadelphia  Whiting  Co.  v. 
of  placing  the  vessel  in  a,  dry  dock  Detroit  Lead  Works,  58  Mich.  20,  28 
for  examination.  The  court  said:  N.  W.  881,  the  court  said  on  this 
"  Tliere  can  be  no  doubt  that,  point:  "It  is  claimed  the  court 
in  offering  delivery,  the  seller  should  have  allowed  the  plaintiff  to 
was  under  obligation  to  afford  an  recover  for  the  value  of  the  forty- 
opportunity  to  the  purchaser  to  two  barrels  used  or  sold  by  defend- 
make  the  examination.  But  any  ex-  ant  in  testing  the  article  before  he 
penses  to  be  incurred  thereby,  beyond  found  out  its  inferiority.  Had  this 
what  would  be  necessary  in  putting  been  done,  siinple  justice  would  have 
the  vessel  in  a  proper  place  for  de-  required  the  allowance  to  the  defend- 
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§  478.  Carriers  must  allow  inspection. —  There  are  numerous 
decisions  to  the  effect  that  a  carrier  must  allow  the  owner  or  con- 
signee of  goods  a  reasonable  opportunity  to  inspect  them,  and  this 
right  of  inspection  is  a  condition  precedent  to  the  obligation  to 
pay  freight.^^  It  cannot  safely  be  assumed,  however,  that  the 
right  of  inspection  which  a  carrier  is  bound  to  permit  as  a  condi- 
tion of  requiring  payment  of  freight  and  acceptance  of  the  goods 
is  identical  with  the  right  which  the  buyer  is  allowed  as  against 
the  seller.  It  cannot  be  supposed  that  the  buyer  as  against  the 
carrier  may  take  goods  into  his  possession  and  test  them  as  he 
may  do  as  against  the  seller  if  testing  is  necessary  in  order  to 
determine  the  conformity  of  the  goods  with  the  contract.  More- 
over the  obligation  of  the  carrier  may  be,  and  usually  is,  affected 
by  express  provisions  in  the  bill  of  lading  for  the  goods.*^ 


ant  of  the  damages  it  sustained  in 
the  use  it  made  of  the  plaintiff's 
goods  in  testing  the  quality,  and 
this,  according  to  tlie  undisputed 
testimonjr,  was  at  least  $1,000,  so 
that  it  clearly  appears  the  plaintiff 
has  not  been  injured  by  the  action 
of  the  court  upon  this  point  com- 
plained of.  Certainly  the  defendant 
derived  no  benefit  from  the  amount 
used.  The  article  appears  to  have 
been,  hovrever,  one  which  must  be 
used  before  its  quality  can  be  ascer- 
tained. It  was  not  apparent  upon 
examination,  and  in  such  case  it  is 
the  right  of  the  defendant  to  make 
use  of  so  much  thereof  as,  under  all 
the  circumstances,  may  become  actu- 
ally necessary  for  that  purpose, 
without  liability  for  the  value  of  the 
same  if  it  fails  in  the  test  to  fulfill 
the   plaintiff's  contract." 

=' Great  Western  R.  Co.  v.  Crouch, 
3  H.  &  N.  183;  American  Express 
Co.  i\  Lesem,  39  111.  312;  Meyer  r. 
Lemcke,  31  Ind.  208;  Old  Colony 
R.  R.  Co.  V.  Wilder,  137  Mass.  536; 
Murray  v.  Warner,  55  N.  H.  546,  20 
Am.  Rep.  227;  McNeal  r.  Braun,  53 
N.  J.  L.  617,  23  Atl.  687;  Brand  v. 
Weir,  27   N.   Y.   Misc.   Rep.   212,   57 


N.  Y.  Suppl.  731;  Sloan  v.  Carolina, 
etc.,  R.  Co.,  126  N".  C.  487,  36  S.  E. 
21;  Union  R.  R.  Co.  v.  Riegel,  73 
Pa.  St.   72. 

"  Thus  in  the  form  of  bill  of  lad- 
ing hitherto  in  general  use  in  the 
eastern  United  States,  this  provision 
is  made :  "  Owner,  or  consignee,  shall 
pay  freight  at  the  rate  herein  stated 
and  all  other  charges  occurring  on 
said  property  before  delivery  and  ac- 
cording to  weights  as  ascertained  by 
any  carrier  herein.  If,  upon  inspec- 
tion, it  is  ascertained  that  the 
articles  shipped  are  not  those  de- 
scribed in  this  bill  of  lading,  the 
freight  charges  must  be  paid  upon 
the  articles  actually  shipped  and  at 
the  rates  and  under  the  rules  pro- 
vided for  by  published  classifica- 
tions." In  the  form  of  order  bill  of 
lading  recommended  by  the  Inter- 
state Commerce  Commission  and 
adopted  by  most  of  the  railroads  of 
the  United  States  at  the  close  of  the 
year  1908,  the  following  provision  is 
made :  "  Inspection  of  property  cov- 
ered by  this  bill  of  lading  will  not 
be  permitted  unless  provided  by  law 
or  unless  permission  is  indorsed  on 
this  original  bill  of  lading,  or  given 
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§  479.  Circumstances  showing  inspection  was  not  to  be  per- 
mitted before  payment.—  The  right  of  inspection  may,  of  course,  be 
waived  and  the  waiver  may  not  be  in  express  terms.  Any  agree- 
ment, the  performance  of  which,  according  to  its  terms  is,  or  may 
be  inconsistent  with  inspection  before  payment  of  the  price,  will 
operate  as  a  waiver  of  the  condition.  A  common  illustration  of 
such  an  agreement  is  a  contract  which  provides  for  payment  of 
the  price  on  receiving  documents  of  title.  Such  an  agreement  in- 
dicates the  expectation  of  the  parties  that  the  goods  would  be  in 
the  hands  of  a  bailee  at  the  time  the  price  became  payable.  The 
bailee  could  not  be  expected  to  allow  inspection  of  the  goods  until 
after  a  buyer  had  become  the  owner  of  the  document.^^  If  the 
goods  do  not  conform  to  the  contract  the  buyer  clearly  may 
recover  the  price  which  he  has  paid.  A  common  illustration  of  a 
bargain  inconsistent  with  examination  of  the  goods  before  pay- 
raient  is  a  contract  by  which  goods  are  to  be  sent  to  the  buyer 
C.  0.  D.  It  is  the  practice  of  the  express  companies  not  to  permit 
examination  before  payment  on  such  shipments.  The  contract 
must  be  assumed  to  have  been  made  with  this  practice  in  mind. 
Accordingly  there  is  no  right  of  inspection.^®     If,  however,  the 

in  writing  by  the  shipper."     On  the  could  not  be  maintained.     The  court 

new     form    of    straight    bill    recom-  referred  to  the   rule   of   the   express 

mended  and  put  in  effect  at  the  same  company  upon   the   point,   and   said: 

time  nothing  is  contained  in   regard  "  If  this  rule  had  been  brought  home 

to  inspection,  and  as  to  property  cov-  to    the    knowledge    of    the    shipper, 

ered  by  such  bills,  therefore,  the  rules  then   it  would  be  presumed  that   he 

of  the   common  law  govern.  shipped   pursuant   to   its    provisions, 

"  Polenghi  Bros.  v.  Dried  Milk  Co.,  and  with  the  expectation  that  it 
49  Sol.  J.  120.  See  also  Dudley  v.  Avould  be  observed.  There  is,  how- 
Chicago,  etc.,  E.  R.  Co.,  58  W.  Va.  ever,  no  proof  that  the  shipper  knew 
604,  52  S.  E.  718,  3  L.  R.  A.  (N.  S.)  of  the  existence  of  this  rule;  still, 
1135,  112  Am.  St.  Rep.  1027.  we  think  it  was   competent  for  him 

"  Wiltse  V.  Barnes,  46  Iowa,  210.  to  stipulate  as  to  the  terms  of  ship- 
In  this  case  the  plaintiff  had  sent  ment  and  the  conditions  under  which 
some  bones  to  be  made  up  into  a  delivery  should  be  made  to  the  con- 
skeleton  which,  when  completed,  was  signee.  It  does  not  appear  that  any 
to  be  returned  to  the  plaintiff  by  ex-  special  contract  was  made  at  the 
press  0.  0.  D.  This  was  done  but  time  of  shipment.  It  is,  however, 
the  plaintiff  refused  to  pay  the  shown  that  before  this  action  was 
charges  until  he  had  examined  the  commenced  the  consignor  refused  to 
work.  The  right  to  do  this  was  de-  allow  an  inspection  of  the  property 
nied  him  and  he  brought  replevin  for  to  be  made  and  directed  that  unless 
the  skeleton.     It  was  held  the  action  plaintiff  received  the  same  and  paid 
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transaction  is  an  obvious  fraud  by  "whicii  the  buyer  ias  been  de- 
cei\-ed  into  paying  liis  money,  it  is  the  duty  of  the  express 
company  to  return  the  money  to  the  buyer  if  still  in  its  iandi.^* 
And  if  the  express  company  has  reason  to  belie\'e  that,  owiug  to 
injuries  or  defects  of  which  the  buyer  does  not  bear  the  risk,  the 
goods  are  not  in  the  condition  or  of  the  quality  they  should  be, 
the  express  company  owes  a  duty  to  the  purchaser  to  disclose  its 
information  before  demanding  and  receiving  payment."-'  Though 
the  buyer  is  not  entitled  to  inspection,  if  the  -express  company 
allows  inspection  and  the  buyer  then  refuses  to  take  the  .goods 
because  of  their  defective  quality,  the  seller  (Cannot  sue  the  car- 
rier for  the  price,"^  or  for  conversion  f'^  for  the  buyer  would  have 
been  entitled  to  recover  back  the  price  if  he  had  paid  it  "without 
inspection  of  the  goods.  As  sending  goods  forward  with  a  draft 
attached  to  a  bill  of  lading  or  C.  O.  D.  involves  the  loss  of  the 
buyer's  right  of  inspection,  it  is  a  breach  of  obligation  for  the 
seller  to  send  forward  goods  in  such  a  way  where  by  the  contract 
the  buyer  is  entitled  to  inspectiou.^*    Where  the  contract  does  not 


the  amount  at  once  defendant  should 
ship  it  Tjaclv  to  consignor.  After  re- 
ceiving this  direction  the  defendant 
had  no  right  to  deliver  the  property 
in  violation  of  the  orders  of  tlie  con- 
signor, nor  had  the  consignee,  as 
against  tlie  defendant,  a  right  to  the 
possession  of  it.  The  defendant,  by 
obeying  the  orders  of  the  consignor, 
did  not  render  himself  liable  for  tbe 
value  of  the  property." 

""Herriok  c.  Gallagher,  60  Barb. 
566. 

"  Hardy  v.  American  Express  Co., 
182  Mass.  328,  65  X.  E.  375^  59 
L.  B..  A.  731.  In  this  case  books 
ordered  C.  0.  J),  from  Europe  were 
so  injured  by  water  during  trans- 
portation as  to  be  practically  vporth- 
less.  The  express  company,  knowing 
this,  nevertheless,  received  the  price 
and  returned  it  to  the  shippers.  The 
damage  was  not  discovered  by  the 
buyers  until  about  a  fortnight  after 
the  goods  ha.d  been  received,  and  the 


court  held  it  a  question  of  fact 
wliether  the  purcliaeei-  gave  notice  of 
its  claim  within  a  reasonable  time, 
and  that  if  the  jury  determined  this 
question  in  his  favor  the  plaintiff 
would  be  entitled  to  recover.  It  will 
be  noticed  that  this  decision  is  based 
on  the  Massachusetts  rule  that  goods 
sent  C.  0.  D.  are  at  the  risk  of  the 
seller  in  transit.  This  is  not  the 
rule  of  the  Sales  Act.  ,'^ee  iiifra, 
§  27n.  And  as  this  Act  is  now  in 
force  in  Massachnsetts  the  previous 
decisions  in  that  Stote  on  the  subject 
can  no  longer  'be  followed. 

'=  Lyons  r.  Ilill,  46  N.  H.  49,  88 
Am.  Dec.  189. 

■»  Dudley  v.  Chicago,  etc.,  E.  T!,. 
Co.,  58  W.  Va.  604,  52  R.  E.  718,  3 
L.  R.  A.  (N.  S.)  1135,  112  Am.  St. 
Eep.  1027. 

"•Erwin  c.  Harris,  87  Ga.  333,  13 
R.  E.  513.  The  seller  in  this  case 
was  held  under  no  obligation  to  pay 
a   draft   accompanying  an  order   bill 
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specify  whether  inspection  is  to  be  allowed  or  not,  it  seems  to  be 
a  question  'Of  fact  whether  the  biiiyer  has  agreed  that  the  goods 
may  be  shipped  in  a  way  that  will  preclude  inspection.''^  Other 
fonas  of  bargains  may  indicate  by  the  time  agreed  upon  for  pay- 
ment of  the  price  or  otherwise  that  an  inspection  of  goods  was 
not  to  be  a  condition  pneeedent  either  to  the  transfer  of  the  prop- 
erty or  to  _the  payment  of  the  price.^® 

§  480.  Place  of  inspectioni —  The  place  of  inspection  is  prima 
facie  the  place  where  the  goods  are  delivered  to  the  buyer.^'  The 
contract  may,  however,  provide  for  inspection  at  some  other  place. 


of     lading    until     inspection    of    the 
goods. 

°'  Louisville  Lithographic  Co.  v. 
Schedler,  23  Ky.  L.  Eep.  465,  63 
S.  W.  8.  In  this  case  a  lithographic 
stone  had  been  ordered  from  New 
York  by  a  Kentucky  buj'er  and  ■was 
shipped  C.  0.  D.,  but  refused  because 
examination  was  not  allowed.  The 
court  said,  at  p.  467 :  "  The  conten- 
tion of  appellee  is  that  he  was  en- 
titled to  ship  the  stone  in  question 
'  C.  0.  D.,'  and  that  it  was  the  duty 
of  appellant  to  pay  the  charges  and 
accept  the  same.  He  also  contends 
that  appellant  never  -asked  lii-m  to  be 
allowed  to  examine  the  package  «ent, 
while  appellant's  contention  is  the  re- 
verse. It  is  contended  for  appellee 
that  the  universal  custom  and  law  is 
that  the  purchaser  must  pay  for  the 
goods  on  delivery,  unless  by  agree- 
ment time  is  to  be  given.  Tliis  con- 
tention may  he  true,  but  it  does  not 
follow  that  a  party  in  New  York 
may,  when  a  party  in  Louisville  has 
purchased  a  particular  article,  send 
the  same  so  concealed  that  it  cannot 
be  examined  marked  '  C.  0.  D.,'  thus 
requiring  the  purchaser  to  pay  for  an 
aTticle  which  he  has  not  had  an  op- 
portunity to  examine  and  determine 
whether  it  is  the  article  purchased 
by  him  or  not.  Under  all  of  the 
facts  and  circumstances  proven  in 
this  case  we  do  not  think  that  appel- 


lant was  necessarily  Tjound  to  accept 
the  express  package  and  pay  for  the 
Ba^me,  and  the  question  as  to  whether 
he  should  have  done  so  or  not  should 
have  been  submitted  to  the  jury.'' 

"'  Lawder  Co.  i'.  Mackie  Grocery 
Co.,  97  Md.  1,  .54  Atl.  634.  In  tills 
case  a  seller  in  Baltimore  contracted 
to  sell  to  a  buyer  in  New  Orleans  a 
quantity  of  canned  tomatoes  "  f .  o.  b. 
Baltimore,"  "terms  cash,"  "toyer  to 
■give  -shipping  instructions  when  re- 
quested "by  the  srfler."  Tlie  buyer  re- 
fused to  pa3'  until  he  had  received  the 
good-s;  "whereupon  the  seller  refused 
to  ship.  The  buyer  sued  for  breach 
of  contract.  It  wa-s  held  he  could 
not  recover,  the  court  saying  that 
tlie  provision  as  to  ea-sh  meant  pay- 
•ment  of  cash  wlien  the  goods  were 
delivered  to  the  carrier ;  and,  f ui-- 
ther,  that  there  was  no  reason  why 
the  goods  might  not  have  been  in- 
-speeted  at  the  seller's  place  of  busi- 
ness in  Baltimore  rather  than  at  the 
destination  of  the  goods,  which  in 
the  ease  of  each  lot  was  to  be  wher- 
-ever  the  buyer  directed. 

"Perkins  v.  Bell,  [1893]  1  Q.  B. 
103;  -Peace  Hiver  Phosphate  Co.  v, 
Grafflin,  .58  Fed.  Rep.  550;  Bro-vvnlee 
r.  Bolton,  44  Mich.  218,  6  N.  "V^^ 
'657 ;  Oefalu  r.  Titzsimmons,  65  Minn. 
480,  67  N.  W,  101-8;  Pease  v.  Copp, 
■67  Barb.  132;  Holt  v.  Pie,  120  Pa.  St. 
425,  440,  14  Atl.  389. 
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and  the  nature  of  the  contract  may  he  such  that  even  in  the' 
absence  of  express  provision  the  law  v^ill  hold  some  other  place 
than  that  of  delivery  to  be  the  point  for  inspection.  The  chief 
ground  for  such  an  implication  seems  to  be  that  a  reasonable  ex- 
amination cannot  readily  be  made  at  the  place  of  delivery.  It  is 
on  this  ground  that  where  goods  are  shipped  to  the  buyer  inspec- 
tion need  not  be  made  on  delivery  to  the  carrier,  though  title 
passes  at  that  moment,  and  the  carrier  becomes  bailee  for  the 
buyer.®*  Other  cases  resting  upon  the  same  principle  may  occur.®® 
Difficult  questions  may  arise  here,  especially  where  the  contract 
requires  shipment  of  the  goods  on  the  buyer's  order.  An  im- 
portant line  of  distinction  seems  to  be  this:  If  the  goods  are  de- 
livered to  the  buyer  even  though  he  immediately  ships  them  to 
another  destination,  and  it  is  expected  that  he  shall  do  so,  the 
general  rule  that  the  place  of  delivery  is  the  place  of  inspection 
applies.®®*     On  the  other  hand,  if  the  seller  is  to  ship  the  goods, 


"See  supra,  §  473. 

'"  lu  Grimoldby  v.  Wella,  L.  R.  10 
C.  P.  391,  tares  were  sold  and  de- 
livery was  made  to  the  huyer  half 
way  between  the  houses  of  the  buyer 
and  seller.  The  buyer  on  getting  the 
tares  in  his  barn  inspected  them  and 
thereupon  rejected  them.  Brett,  J., 
said,  at  p.  396 :  "  There  is  here  a 
contract  for  the  sale  of  goods,  and  by 
agreement  they  are  to  be  delivered 
before  a  fair  opportunity  for  inspec- 
tion arises ;  for  it  cannot  properly  be 
said  that  it  would  be  reasonable  to 
hold  the  defendant  bound  to  examine 
them  when  they  were  delivered  to 
him  at  halfway  of  the  journey.  *  ♦  * 
When  there  is  a  sale  by  sample,  and 
the  time  for  inspection  is  subsequent 
to  delivery,  and  the  place  of  inspec- 
tion different  from  that  of  delivery, 
then  if  the  goods  are  found  on  such 
inspection  not  to  be  equal  to  sample, 
the  purchaser  has  a  right  to  reject 
them  then  and  there,  and  it  is  the 
duty  of  the  vendor  to  get  them  back 
thence."  So  in  Heilbutt  r.  Hickson, 
L.  R.   7   C.  P.  438,  though   the   con- 


tract expressly  provided  that  the 
shoes  which  were  the  subject-matter 
of  the  bargain  should  be  inspected 
and  the  quality  proved  before  ship- 
ment, the  seller  was  allowed  to  re- 
cover damages  for  the  existence  of 
paper  in  the  soles  of  the  shoes, 
though  a  similar  defect  existed  in  the 
sample  which  had  been  the  basis  of 
the  bargain.  The  jury  found  that 
the  defects  could  not  be  discovered  by 
any  reasonable  inspection. 

°°'' Perkins  v.  Bell,  [1893]  1  Q.  B. 
193  (in  this  case  the  plaintiiT  sold 
barley  by  sample  to  be  delivered  at 
a  railway  station  near  the  seller's 
farm.  The  seller  knew  that  the 
barley  was  bought  for  resale,  but  did 
not  know  to  whom  nor  where  the 
barley  was  to  be  sent.  The  buyer 
having  had  a  reasonable  opportunity 
of  inspecting  the  barley  at  the  rail- 
road station  shipped  it  to  a  brewing 
company  to  whom  it  had  been  resold. 
The  brewing  company  rejected  the 
barley  as  not  equal  to  the  original 
sample  which  had  been  shown  to 
them.     The   defendant  thereupon   re- 
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the  place  of  inspection  in  the  absence  of  agreement  to  the  contrary 
is  the  destination  of  the  goods,  even  though  shipping  directions 
may  be  given  to  the  seller  to  send  the  goods  to  places  other  than 
the  buyer's  residence.^  Where  specific  goods  are  sold  in  the  con- 
dition in  which  they  may  happen  to  be,  the  buyer  taking  the  risk 
of  their  quality,  there  is  obviously'  no  right  to  inspect  the  goods 
in  order  to  determine  their  quality  but  even  in  such  a  case  the 
huyer  is  entitled  to  examine  the  goods  in  order  to  determine 
whether  they  are  the  particular  goods  bargained  for,  that  is,  to 
detei-mine  their  identity  as  distinguished  from  their  quality.^ 

§  481.  Manifestation    of   acceptance  —  Provisions   of   the   Sales 
Act.— 

Sec.  48.  WHAT   CONSTITUTES   ACCEPTANCE.— 

The  buyer  is  deemed  to  have  accepted  the  goods  when  he  intimates 
to  the  seller  that  he  has  accepted  them,  or  when  the  goods  have 
been  delivered  to  him,  and  he  does  any  act  in  relation  to  them  which 
is  inconsistent  with  the  ownership  of  the  seller,  or  when,  after  the 
lapse  of  a  reasonable  time,  he  retains  the  goods  without  intimating 
to  the  seller  that  he  has  rejected  them. 

This  section  is  identical  with  section  35  of  the  English  Sale  of 
Goods  Act.  As  will  be  seen  from  the  following  sections,  it  repre- 
sents the  American  law  also.  Such  difference  of  decision  as  there 
is  in  this  country  upon  the  matter  relates  to  the  effect  of  accept- 

fused  to  pay  the  plaintiff,  who  sued  ,  they  were  intended  for  America.  The 
for  goods  sold  and  delivered.  It  was  buyer  without  inspecting  the  books 
held  that  the  property  in  the  barley  sent  them  forward  to  America  where 
had  passed  and  the  right  of  rejection  they  were  inspected  and  rejected  as 
was  gone)  ;  Brownlee  t.  Bolton,  44  not  of  the  quality  agreed  upon.  The 
Jlich.  218,  6  N.  W.  657  (this  was  a  books  were  packed  by  the  seller  for 
contract  for  posts  and  poles  to  be  transportation  for  the  voyage  to 
delivered  on  vessels  furnished  by  the  America  and  the  court  held  that 
buyer.  It  was  held  that  the  time  America  was  the  proper  place  for  in- 
fer inspection  was  when  the  timber  spection.  The  case  must  be  distin- 
was  delivered  to  the  vessels,  not  when  guished  from  the  case  of  Perkins  r, 
the  vessels  reached  their  destination ) .  Bell,  [1893]  1  Q.  B.  193,  on  the 
^  Holt  V.  Pie,  120  Pa.  St.  425,  440,  ground  that  the  packing  of  the  books 
14  Atl.  389.  The  case  of  Moiling  v.  by  the  seller  showed  an  intention  to 
Dean,  18  Times  L.  R.  217,  goes  still  postpone  inspection, 
farther.  There  books  were  sold  in  ^  Isherwood  v.  Whitmore,  11 
England,   but   the   seller   knew   that  M.  &  W.  347. 
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ance  rather  than  to  the  evidence  indicating  that  acceptance  has 
taken  place. 

§  4S2.  Meaning  of  acceptance. —  The  meaning  of  "  acceptance  " 
in  a  discussion  of  executory  contracts  is  an  assent  to  enter  into  a 
contract  according  to  the  terms  of  an  offer.  The  proper  meaning  of 
"  acceptance"  in  the  law  of  safes  is  an  assent  to  become  owner  of 
specific  goods  offered  by  the  seller.  This  meaning  has  been 
departed  from  in  England  in  cases  relating  to  the  Statute  of 
Frauds,^  but  in  the  United  States  both  under  the  Statute  of 
Frauds  and  in  the  matter  of  what  constitutes  performance  of  the 
contract,  this  is  the  prevailing  meaning.  It  is  the  meaning  of 
the  word  in  the  Sales  Act.  Acceptance  has  nothing  to  do  with 
possession  or  delivery,  for  acceptance  may  precede  delivery,*  and 
on  the  other  hand  delivery  may  take  place  without  acceptance.* 
For  the  purpose  of  satisfying  the  Statute  of  Frauds,  acceptance 
cannot  be  made  by  the  agency  of  the  seller,^  but  aside  from  the 
Statute  of  Frauds  the  buyer  may  accept  in  advance  such  goods  as 
the  seller  may  appropriate.  But  this,  because  of  the  biiyer's  right 
of  inspection,  will  not  debar  him  from  rejecting  the  goods  if  not 
in  conformity  with  the  contract  when  they  come  under  his  per- 
sonal observation  unless  he  waives  his  right.^  ]\Iueh  confusion 
has  been  caused  in  the  law  of  some  states  by  the  assumption  that 
acceptance  of  the  goods  means  not  only  an  assent  to  become  owner 
of  them,  but  also  an  agreement  that  the  goods  thus  received  ful- 
fill in  every  respect  the  legal  obligation  of  the  seller.  Xo  such 
implication,  however,  is  necessarily  contained  in  the  word 
"  acceptance." 

§  483.  How  acceptance  is  indicated. —  Where  the  parties  deal 
with  the  goods  before  them  the  assent  to  the  bargain,  of  itself, 
operates  as  an  acceptance  of  the  goods.  For  the  meaning  of  the 
transaction  necessarily  is  that  the  buyer  agrees  to  become  owner 
of  those  specific  goods.  Where  the  bargain  relates  to  specific  goods 
where  there  is  no  opportunity  of  inspection,  though  the  property 
may  pass  by  the  terms  of  the  bargain,^  the  acceptance  of  the  goods 

'  See  supra,  §  80.  '  See  supra,  §  81. 

'  See  cases  under  Statute  of  Frauds,  '  See  supra,  §  474. 

supra,  §  76.  '  lUd. 
'  See  supra,  §  74. 
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IS  subject  to  a  conditioii  subsequent  until  the  buyer  has  an 
opportunity  for  inspection,  unless  by  the  tenns  of  the  bar- 
gain he  has  waived  that  right.  Where  goods  are  sold  by 
description  the  same  is  true.  The  property  may  pass 
before  its  inspection.*  But  unless  inspection  is  waived  the 
acceptance  of  the  goods  is  subject  to  the  condition  that  they  con- 
form to  the  description.  When  the  buyer  has  had  opportunity  of 
inspection,  however,  he  may  accept  the  goods  though  not  in  con- 
formity with  the  terms  of  the  contract.  The  ways  of  manifesting 
acceptance  may  be  reduced  to  the  three  enumerated  in  the  sec- 
tion of  the  Sales  Act  under  consideration;  namely,  (1)  Intima- 
tion of  acceptance.  (2)  Exercising  acts  of  ownership.  (3)  Re- 
taining the  goods.  Under  the  first  head  will  be  included  both 
cases  where  the  buyer  receives  goods  and  expresses  his  acceptance 
of  them ;  and  also  cases  where  by  the  terms  of  the  bargain  the 
buyer  agreed  to  accept  goods,  whether  specified  at  the  time  of  the 
bargain  or  to  be  afterward  selected  by  the  seller,  without  inspec- 
tion. In  the  second  class  of  cases  it  is  impossible  to  enumerate 
all  ways  in  which  acts  of  ownership  may  be  exercised  by  the 
buyer.  The  commonest  case  is  where  he  resells  the  goods.  As 
such  action  would  be  improper  except  on  the  assumption  that  the 
buyer  had  acquired  title,  it  indicates  necessarily  an  assent  on  the 
part  of  the  buyer  to  become  the  owner  of  the  goods  in  question.-"' 
The  result  is  the  same  if  the  buyer  merely  attempts  to  resell  the 
goods. ■'^  Litewise  the  use  of  the  goods  by  the  buyer,  in  a  manner 
proper  only  on  the  assumption  that  the  buyer  is  owner. -"^    So  mak- 

'lUd.  Eep.    483,    31    U.    S.    App.    292,    13 

»"  Chapman  v.  Morton,  11  M.  &  W.  C.  C.  A.  552;   Electric  Motor  Co.  v. 

534;    Telford   v.   Albro,   60   111.  App.  Frisbie,   66    Conn.    67,    33   Atl.    604; 

359;   Wolf   V.   Dietzsch,   75  111.   205;  Diversy   v.    Kellogg,   44   111.    114,    92 

Eock  Island  Plow  Co.  v.  Meredith,  107  Am.  Dec.  154 ;  Mayers  v.  Rogers,  47 

Iowa,  498,  78  N.  W.  233;  Delamater  111.  App.  372;  Carondelet  Iron  Works 

V.  Chappell,  48  Md.  244;   Warden  v.  v.  Moore,   78   111.   65,   70;    Brown    v. 

Marshall,    99    Mass.    305;    Brown    v.  Foster,  108  N.  Y.  387,  15  N.  E.  608; 

Nelson,  66  Vt.  660,  30  Atl.  94.  Chambers    !.-.    Lancaster,    160    N.    Y. 

"  Parker   v.    Palmer,    4   B.   &   Aid.  342,  54  N.  E.  707 ;  Cream  City  Glass 

387;   Perkins  v.  Bell,   [1893]    1  Q.  B.  Co.    v.   Friedlander,    84   Wis.   53,   59, 

193.  54   N.   W.  -28,  21    L.   R.   A.   135,   36 

"Harnor  v.  Groves,  15  C.  B.  667;  Am.  St.  Rep.  895;  Kingman  v.  Wat- 

Lyon  V.  Bertram,  20  How.  149;  son,  97  Wis.  596,  612,  73  N.  W.  438. 
Dodsworth  v.   Iron  Works,   66   Fed. 
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ing  alterations  in  the  goods^^*  or  doing  any  act  proper  only  for  an 
owner.  The  third  elass  —  retention  of  goods  by  the  buyer  —  might 
perhaps  be  regarded  as  only  an  illustration  of  the  second  class, 
since  retention  of  goods  may  be  considered  an  exercise  of  do- 
minion inconsistent  with  anything  but  ownership.  As  retention 
is  merely  a  negative  indication,  however,  it  seems  better  stated 
as  a  separate  class.  There  is  no  doubt  that  such  retention  is  proof 
that  the  buyer  has  accepted  the  ownership  of  the  goods.^^  Cases, 
under  the  Statute  of  Frauds,  relating  to  acceptance  by  dealing 
with  the  goods  involve  the  same  principle. ■** 

§  484,  Acceptance  does  not  bar  action  for  damages  —  Provisions 
of  the  Sales  Act. — 

Sec.  49.  ACCEPTANCE  DOES  NOT  BAR  ACTION 
FOR  DAMAGESi. —  In  the  absence  of  express  or  implied  agree- 
ment of  the  parties,  acceptance  of  the  goods  by  the  buyer  shall  not 
discharge  the  seller  from  liability  in  damages  or  other  legal  remedy 
for  breach  of  any  promise  or  warranty  in  the  contract  to  sell  or 
the  sale.  But  if,  after  acceptance  of  the  goods,  the  buyer  fail  to 
give  notice  to  the  seller  of  the  breach  of  any  promise  or  warranty 
within  a  reasonable  time  after  the  buyer  knows,  or  ought  to  know 
of  such  breach,  the  seller  shall  not  be  liable  therefor. 

This  section  is  not  contained  in  the  English  act,  but  section  11 
(1)  (a)  of  that  act  authorizes  the  buyer  to  take  title  to  goods 
which  do  not  comply  with  the  contract  and,  thereafter,  hold  the 
seller  liable  in  damages.  The  latter  part  of  the  American  section 
imposes  a  qualification  of  the  l)Tiyer's  rights  which  is  justified  bv 

'=■  Bascom    r.    Manufacturing    Co.,  Rowley,    110    Mich.    63,    67    X.    W. 

182  Pa.  St.  427,  38  Atl.  510.  1077  ;  Schwartz  r.  Church  of  the  Holy 

"Heilbutt  V.  Hickson,  L.  R.  7  C.  P.  Cross,  60  ilinn.   183,  62  X.  W.  200: 

438,   451,   452;    Couston  v.   Chapman,  Gaflf  r.  Homeyer,  .59  Mo.  345;  Wood- 

L.  R.  2  So.  App.  250;  Foss  Brewing  ward  r.  Emmons,  61  N.  J.  L.  281.  39 

Co.   r.   Bullock,   59   Fed.   Rep.   83,   10  Atl.  703;  Mason  v.  Smith,  130  X.  Y. 

U.  S.  App.  311,  8  C.  C.  A.  14:  Tread-  474.  29  X.  E.   749;   Dailey   i.  Green, 

well  r.  Reynolds,  39  Conn.  31;  Wat-  15  Pa.  St.   118;   Indiana  Mfg.  Co.  r. 

kins    V.    Paine,    57    Ga.    50;    Ellis    v.  Hayes,    155   Pa.   St.    160,   26  Atl.   6: 

Roche,  73  111.  280 ;  Wolf  r.  Dietzsch,  McClure  v.  .Jefferson,  85  Wis.  208,  54 

75  111.  205;  Pennell  v.  ^ilcAITcrty.  84  X.  W.  777. 

III.    364;    Hobbs    v.    Whip    Co.,    158  "  See  supro,  §  77. 
Mass.   194,   33   X.   E.  495;    Foster   v. 
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business  practice  and  by  some  decisions  as  well  as  by  the  law  on 
the  Continent  of  Europe. 

§  485.  Acceptance  of  goods  does  not  indicate  release  of  liability 
for  defective  performance. —  Much  confusion  exists  in  American 
law  on  the  right  of  a  buyer  who  has  accepted  goods  thereafter  to 
sue  for  damages  because  of  their  defective  quality,  or  because  of 
other  defects  in  the  seller's  performance.  The  question  involved 
is  not  peculiar  to  the  law  of  sales.  It  arises  in  every  branch  of 
the  law  of  contracts.  The  problem  is  simply  this :  Does  one  party 
to  a  contract  who  has  a  right  to  rescind  the  contract  or  refuse  to 
go  on  with  it,  and  who,  nevertheless,  allows  the  party  in  default 
to  continue  with  the  contract  and  accepts  his  defective  perform- 
ance, thereby  manifest  an  agreement  that  the  performance  so  re- 
ceived shall  be  taken  as  full  satisfaction  of  all  obligations  ?  In 
the  law  of  contrac;ts,  other  than  contracts  to  sell  or  sales,  by  the 
clear  weight  of  authority  this  question  must  be  answered  in  the 
negative.  If  a  party  in  default  on  a  contract  is  allowed  to  con- 
tinue to  perform,  this  is  a  waiver  of  any  right  of  rescission  or 
refusal  to  go  on  with  the  contract  because  of  any  known  default 
that  has  already  taken  place,  but  the  obligation  of  the  party  in 
default  is  not  thereby  terminated,  v^^  his  liability  to  pay  dam- 
ages for  his  insufficient  performance.'^  There  is  no  reason  why 
the  rule  in  the  law  of  sales  should  be  different.  When  insuffi- 
cient performance  is  received  by  the  buyer  he  should  not  be  de- 
barred from  recovering  damages  because  of  the  insufficiency,  un- 
less he  has  agreed  to  accept  what  has  been  offered  him  as  full 
satisfaction  of  all  his  rights.  There  seems  no  ground  for  saying 
that  the  mere  fact  that  he  has  taken  the  goods  indicates  such  as- 
sent. If  ten  barrels  of  flour  are  contracted  for  and  five  are  sent, 
the  fact  that  the  buyer  takes  the  five  sent  certainly  does  not  indi- 
cate that  he  assents  to  the  performance  as  a  full  satisfaction.  It  is 
a  partial  performance  and  partial  satisfaction,  and  he  takes  it  as 
such;  nor  is  he  bound  to  assume  that  the  seller  intended  it  other- 
wise. If  all  ten  barrels  are  sent,  but  later  than  they  should 
have  been,  the  same  reasoning  is  applicable.  And  in  the  common 
case  where  the  defect  in  the  performance  is  the  inferior  quality 
of  the  flour,  it  is  also  true  that  taking  the  flour  does  not  prove 

''Page,  Contracts,  §  1509. 
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that  the  buyer  agrees  to  accept  it  as  full  satisfaction.  As  the  hy- 
pothesis is  that  the  performance  is  not  what  the  contract  requires, 
the  burden  is  upon  the  seller  to  prove  an  assent  to  receive  it  in 
satisfaction.  Taking  the'  flour  does  not  necessatrily  show  assent,  in 
fact,  to  excuse  the  seller  from  his  breach  of  contract,  and  there 
seems  no  reason  for  laying  down  as  an  absolute  rule  of  law,  which 
must  in  a  measure  be  iietitious,  that  assent  is  to  be-  conclusively 
presumed.  The  weight  of  authority  supports  the  view  here  taken 
but  less,  definitely  in  regard  to  the  last  proposition  than  the  others. 
The  authorities  may  now  he-  particularly  considered. 

§  486.  The  ^setter  may  sue-  for  defective  quantity. — As  has  al- 
ready been  seen'"  the  buyer  need  not  accept  any  performance  if 
the  goods  offered  are  too  many  or  too  few  to  satisfy  the  contract. 
Sometimes,-  however,  he  does  take  what  is  offered  to  him,  but  in 
such  a  case  it  is  safe  to  assume  that  it  would  generally  be  held  in 
the  absence  of  other  evidence  of  waiver  that  the  buyer  could 
recover  damages  for  the  failure-  to  deliver  the  quantity  which 
the  seller  had  agi'eed  to  deliver."'^^ 

§  487.  The  s^teT  may  sue  for  delay  in  performance. —  Lord 
"* Blackburn  iu  his  treatise  on  the'  Law  of  Sales^*  says:  "  The  ven- 
dee may  accept  the  goods  and  bring  his  action  for  any  damages 
he  may  have  actually  suffered  in  consequence  of  the  late  delivery. 
He  does  not  by  accepting-  the  late  delivery  waive  any  claixa  he 
may  have  for  damages  arising  from  the  delay."  This  rule  is 
acknowledged  in  most  of  the  American  decisions.''®     There  is  no 

"See  §§.  460,  461.  Am.  St.  Rep.  209.;  Poland  Paper  Co. 

"Titley    v.    Enterprise    Stone    Co.,  i\  Foote   Co.,   118   Ga.  458,  45   S.  K 

127   Til.  457,  20  N.  E.  71;  Harber  w.  374;    Hanson    v.    Kirtley;    11    Iowa, 

Moffat    Cycle    Co.,    151    111.    84,    3-7  565;   Jledart  Pulley  Co.    r.   Dubnqiie 

N.  E.  676;  Avery  v.  Willson,  81  N.  Y.  Mill   Co.,    121    Iowa,   244.   96   N.   W. 

341,    37    Am.    Rep.    503;     Kipp    v.  770;  .Johnson  r.  Xo.  Baltimore  Glass 

Meyer,  5- Hun,  111.  Co..    74    Kans.    762,    88    Pae.    52,    7 

"  (2(i  ed.),   524.     The   doctrine   of  L.    R.    A.    (N.    S.)     1114;    Bagby  i;. 

the   text   is    supported  by   the   later  Walker,   78   JId.    239,  27   AU.   1633; 

decision  of   Clydebank   Co.    r.   Yzqui-  Buick   Motor   Co.    r.    Reid  Mfg.   Co., 

erdo  y  Castaneda,   [1905]  A.  C.  6.  150    Jtich.     118,     113     N.     W.     591; 

^Phillips  &  C.  Const.   Co.   h.   Sey-  Wlialon    r.    Aldrich,    8    Minn.    346; 

movir,  91   U.   S.   046,  23   L.  ed.  341;  RedlaJids    Orange    Gro-wera'   Assn.    !'. 

.TefTrey  Mfg.    Co.    r.    Central   Coal   &  Gorman,  161  Mo.  203,  61  S.  W.  820, 

I.   Co.,   93'  Fed.  408;   Van  Winkle  v.  54  L.  R.  A.  718;   Wall   v.  St.  Joseph 

Wilkins,  81   Ga.  93,  7  S.  E.  644,  12  Storage   Co.,    112   Mo.   App.   659,   87 
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doubt,  however,  that  it  is  possible  for  the  buyer  to  accept  delayed 
performance  as  full  satisfaction  of  the  seller's  obligation,  but 
some  evidence  other  than  mere  acceptance  of  the  goods  is  neces- 
sary to  warrant  this  conclusion.""  Payment  of  the  price  in  full 
has  been  held  suiScient  evidence. ^^  So  giving  a  note  for  the  price 
after  the  delayed  receipt  of  the  goods."^  A  few  cases,  however, 
hold  that  the  acceptance  of  the  goods  involves  an  acceptance  of 
them  as  full  satisfaiCtion  of  the  contract  and  waives  any  right  to 
damages  for  the  delay.^^  In  a  few  other  decisions  the  same  rule 
is  laid  down,  but  subject  to  the  qualification  that  the  buyei''s 
acceptance  to  have  this  effect  must  be  without  making  objection 
on  the  ground  of  d6lay^^*  Acceptance  of  goods  prematurely 
offered  may  more  readily  warrant  the  conclusion  of  acceptance 
as  full  satisfaction,  since  if  the  buyer  preferred  to  have  the  goods 
strictly  at  the  time  when  performance  was  due,  he  could  probably 

secure  this  resTilt  by  :a  ref  usaltoj^eceiva.  them  ,p.arlier.^_i_^ 

§  488.  Bight  of  'the  selier  to  sue  for  defective  quality. —  In  the  "^ 
discussion  of  the  seller's  liability  for  defective  quality  of  goods 


S.  W.  574;  Beyer  v.  Henry  Euber 
Co.,  100  N.  Y.  Sujipl.  1029;  Crocker- 
Wheeler  Co.  i\  Variok  Realty  Co., 
104  N.  Y.  App.  Div.  568,  94  N.  Y. 
Suppl.  23;  Perry  Tie  Co.  v.  Reynolds, 
100  Va.  264,  40  S.  "E.  919. 

™  See  cases  cited  in  the  preeediiig 
note;  also  Ramsey  v.  Tully,  12  111. 
App.  463;  Belcher  v.  Sellards,  19 
Ky.  L.  Rep.  1571,  43  S.  W.  676; 
Merrimac  Mfg.  Co.  v.  Quintard,  107 
Mass.  127;  Industrial  Works  v. 
Mitchell,  114  Mich.  29,  72  N.  W.  25; 
Murmann  v.  Wissler,  116  Mo.  App. 
397,  92  S.  W.  355;  Rockwell  Mfg.  Co. 
V.  Cambridge  Springs  Co.,  191  Pa. 
St.  386,  43  Atl.  327;  Strain  v.  Pauley 
Mfg.  Co.,  80  Tex.  622,  16  S.  W.  625 ; 
Schweickhart  v.  Stuewe,  71  Wis.  1, 
36  N.  W.  605,  5  Am.  St.  Rep.  190. 

^'  Medart  Pulley  Co.  v.  Dubuque 
Mill  Co.,  121  Iowa,  244,  96  N.  W. 
770;  Roby  v.  Reynolds,  65  Htm,  486, 
20  N.  Y.  Suppl.  386.  But  see  contra, 
ClydelMnk  Co.  v.  Yzquierdo  y  Cas- 
taneda,    [1905]    A.    C.    6.      See    also 
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Gilmore  v.  Williams,  162  Mass.  351, 
38  N.  E.  976. 

=^Keid  V.  Field,  83  Va.  26,  1  S.  E. 
395. 

'■'  Eraser  v.  Ross,  1  Pennew. 
348,  41  Atl.  204;  Jones  •!'.  Bloom- 
garden,  143  Mich.  326,  106  N.  W. 
891;  Burrowes  Co.  v.  Rapid  Safety 
Filler  Co.,  97  N.  Y.  Suppl.  1048; 
Baker  v.  Henderson,  24  Wis.  509.  In 
Lee  V.  Bangs,  43  Minn.  23 ;  s.  u.,  sub 
nom.,  Sole  Leather  Over  Mfg.  Co.  v. 
Bangs,  44  N.  W.  671,  acceptance  of 
goods  prematurely  sent  was  said  to 
conclude  the  buyer's  rights. 

^  Baldwin  v.  Parnsworth,  10  Me. 
414;  Minneapolis  Threshing  Machine 
Co.  r.  Hutchins,  65  Minn.  89,  67 
N.  W.  807;  Book  v.  Healy,  8  Daly, 
156;  Jones  r.  Nat.  Printing  Co.,  13 
Daly,  92. 

"''  Lee  V.  Bangs,  43  Minn.  23 ;  s.  c, 
sui  nom.,  Sole  Leather  Over  Mfg.  Ca, 
V.  Bangs,  44  N.  W.  671.  See  also 
Rosenthal  v.  Rambo,  165  Ind.  584,  76 
N.  E.  404,  3  L.  R.  A.   (N.  S.)   678. 
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which  have  been  accepted  by  the  buyer,  it  must  be  borne  in  mind 
that  the  question  cannot  arise  unless  the  seller  has  broken  a 
promise.  If  the  seller's  performance  fulfills  his  obligation  in 
regard  to  the  quality  of  goods  whether  because  the  seller  made 
no  promises  in  regard  to  their  quality  or  because  such  promise  as 
he  did  make  has  been  fulfilled,  no  question  can  arise  as  to  his 
liability.  The  hypothesis  is,  therefore,  that  the  goods  which  the 
seller  tenders  in  his  performance  of  the  contract  might  have  been 
refused  by  the  buyer  on  account  of  the  seller's  failure  to  fulfill 
his  obligation.  The  obligation  of  the  seller  may  have  been  stated 
either  in  adjective  form  as  part  of  the  description  of  the  goods 
(what  has  been  called  a  condition  by  some  writers  and  judges), ^^ 
or  the  broken  promise  may  have  been  in  the  form  of  a  collateral 
warranty,  or  it  may  have  been  a  warranty  implied  by  law.  It  is 
to  be  noticed  that  all  these  possible  forms  of  obligations  are  equally 
possible  where  the  seller's  breach  of  duty  is  a  delay  in  time.  The 
obligation  to  perform  within  a  certain  time,  though  not  naturally 
stated  as  part  of  the  description  of  the  goods,  may  be  so  stated. 
It  is  more  naturally  and  commonly  stated  as  a  collateral  stipula- 
tion. If  no  provision  in  regard  to  time  is  stated  in  the  contract, 
the  obligation  to  perform  within  a  reasonable  time  will  be  im- 
plied.^^  In  the  cases  relating  to  default  in  time,  referred  to  in 
the  preceding  section,  the  results  reached  do  not  seem  to  ha^g 
been  made  to  depend  on  the  way  in  which  the  seller  bound  himself 
to  perform  within  a  certain  limit  of  time.  It  is  hard  to  see  why 
any  greater  importance  should  be  given  to  such  distinctions  where 
the  seller's  breach  of  duty  relates  to  the  defective  quality  of  the 
goods.  It  is  doubtful  if  the  intention  of  the  parties  varies  with 
the  form  in  which  the  promise  is  put,  whether  as  part  of  the 
description  of  the  goods,  or  as  a  strictly  collateral  warranty.  Xo 
doubt  it  is  possible,  however,  for  the  buyer  not  merely  to  accept 
title  to  the  goods  offered,  but  to  accept  the  transfer  of  title  as  full 
satisfaction  of  all  the  seller's  obligations  under  the  contract. 
Whether  the  buyer  thus  agrees  to  waive  deficiencies  in  perform- 
ance is  logically  and  should,  it  seems,  be  legally  a  question  of 
fact  in  each  case.     What  is  here  insisted  upon  is  that  the  mere 

"  See     criticism     on     this     nomen-  -'  See  supra,  §   104. 

clature,  supra,  §  179. 
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fact  that  title  to  the  goods  has  been  accepted  does  not,  of  itself, 
warrant  the  conclusion  that  the  buyer  has  agreed  to  surrender 
a  claim  against  the  seller  because  the  latter  failed  to  perforin  his 
promise.  The  view  here  advocated,  that  acceptance  of  title  does 
not  as  matter  of  law  indicate  a  waiver  of  claims  for  inferior 
quality  of  the  goods,  is  supported  by  a  large  number  of  decisions  in 
this  country,^*  and  is  the  unquestioned  law  of  England.^"  While 
merely  taking  title  to  the  goods  does  not  warrant  the  conclusion 
that  the  buyer  has  agreed  to  take  the  goods  in  full  satisfaction  of 
all  the  seller's  obligations,  the  retention  and  use  of  the  goods  for  a 
considerable  period  without  any  complaint  warrants  a  strong  in- 


^  English  V.  Spokane  Commission 
Co.,  48  Fed.  Rep.  196;  Hodge  v. 
Tufts,  115  Ala.  366,  22  So.  422;  Frith 
V.  Hollan,  133  Ala.  583,  32  So.  494, 
91  Am.  St.  Rep.  54;  Underwood  v. 
Wolf,  131  111.  42.i,  23  N.  B.  598,  19 
Am.  St.  Rep.  40;  Morris  v.  Wilbaux, 
159  111.  627,  43  TSf.  E.  837;  Iroquois 
Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181 
111.  582,  54  N.  E.  987  (but  see  Eureka 
Steel  Co.  r.  Morden  Frog  Works,  23 
111.  App.  591 ;  Barker  r.  TurnbuU,  51 
111.  App.  226,  229;  McLeod  v.  An- 
drews, 116  111.  App.  646,  where  the 
Illinois  Court  of  Appeals,  misinter- 
preting Titley  r.  Enterprise  Stone 
Co.,  127  III.  457,  20  X.  B.  71,  fails  to 
follow  the  doctrine  of  the  Illinois 
Supreme  Court)  ;  Hege  v.  Newson, 
96  Ind.  426,  431;  Graff  v.  Osborne, 
56  Kans.  162,  42  Pac.  704;  Payne  v. 
Lumber  Co.,  110  La.  750,  34  So.  763; 
Campion  v.  Marston,  99  Me.  410,  59 
Atl.  548;  Taylor  )■.  Cole,  111  Mass. 
363;  Gilmore  v.  Williams,  162  Mass. 
351,  38  N.  E.  976;  St.  Louis  Brew- 
ing Assn.  V.  McEnroe,  80  Mo.  App. 
429;  Edwards  v.  Noel,  88  Mo.  App. 
434;  Huber  Mfg.  Co.  v.  Hunter,  99 
Mo.  App.  46,  72  S.  W.  484;  Spiers 
V.  Halsted,  Haines  &  Co.,  74  N.  C. 
620 ;  Lewis  v.  Rountree,  78  N.  C.  323 ; 
Kester  v.  Miller,  119  N.  C.  475,  26 
S.  E.  115  (but  see  Parker  v.  Fen- 
wick,  138  M.  C.  209,  50  S.  E.  627)  ; 


Northwestern  Cordage  Co.  v.  Rice,  5 
N.  Dak.  432,  67  N.  W.  298;  Morse 
V.  Union  Stock  Yards,  21  Or.  289,  28 
Pac.  2,  14  L.  R.  A.  157;  Best  v. 
Flint,  58  Vt.  543,  56  Am.  Rep.  570; 
Tacoma  Coal  Co.  v.  Bradley,  2  Wash. 
600,  27  Pac.  454,  26  Am.  St.  Rep. 
890.  See  also  Smith  v.  Mayer,  3 
Colo.  207;  Shupe  v.  Collender,  56 
Conn.  489,  15  Atl.  405,  1  L.  R.  A. 
339;  Central  Trust  Co.  v.  Arctic  Mfg. 
Co.,  77  Md.  202,  26  Atl.  493 ;  Dayton 
V.  Hooglund,  39  Ohio  St.  671. 

"In  Benjamin,  Sale  (5th  ed.), 
1006,  it  is  said :  "  The  second  propo- 
sition that  the  buyer  may,  after  re- 
ceiving and  accepting  the  goods,  bring 
his  action  (or  set  up  his  counter- 
claim, per  Brett,  L.  J.,  in  Thomson 
r.  S.  E.  By.  Co.,  [1882]  9  Q.  B.  D. 
320,  at  330)  for  damages  in  case 
the  quality  is  inferior  to  that  war- 
ranted by  the  seller,  needs  no  au- 
thority. It  is  (so  enacted  by  the 
Code,  §  11  [1]  [a],  and  §  53  [1]), 
taken  for  granted  in  all  the  cases, 
there  being  nothing  to  create  an  ex- 
ception from  the  general  rule  that 
an  action  for  damages  lies  in  every 
case  of  a  breach  of  promise  made  by 
one  man  to  another  for  a  good  and 
valuable  consideration.  See  the  opin- 
ions of  the  judges  in  Poulton  v.  Lat- 
timore,  [1829]   9  B.  &  C.  259." 
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ference  that  the  goods  are  either  what  the  contract  called  for,  or 
that  the  buyer  is  satisfied  to  accept  them  instead  of  such  goods. 
xVccordingly  in  many  of  the  decisions  to  which  reference  has 
been  made,  stress  is  rightly  laid  on  the  importance  of  giving 
prompt  notice  of  defects.^*^  But  in  other  jurisdictions  this  seems 
less  insisted  upon/^  The  Supreme  Judicial  Court  of  Maine  has 
well  stated  the  doctrine  which  apart  from  statute  seems  sound  on 
principle.'"-  "  The  fact  of  acceptance,  however,  as  a  matter  of 
evidence,  may  have  great  weight  on  the  question  of  satisfactory 
or  sufficient  performance.  In  the  first  place,  it  raises  consider- 
able presumption  that  the  article  delivered  actually  corresponded 
with  the  agreement.  In  the  next  place,  it  is  some  evidence  of  a 
waiver  of  any  defect  of  quality,  even  if  the  article  did  not  so 
correspond  —  evidence  of  more  or  less  force  according  to  the  cir- 
cumstances of  the  case.  If  the  goods  be  accepted  without  objec- 
tion at  the  time  or  within  a  reasonable  time  afterward,  the  evi- 
dence of  waiver,  unless  explained,  might  be  considered  conclusive. 
But  if,  on  the  other  hand,  objection  is  made  at  the  time,  and  the 
vendor  notified  of  the  defects,  and  the  defects  are  material,  the 
inference  of  waiver  would  be  altogether  repelled.  But  accept- 
ance accompanied  by  silence  is  not  necessarily  a  waiver.  The 
law  permits  explanation  and  seeks  to  know  the  circumstances 
which  induced  acceptance.     It  might  be  that  the  buyer  was  not 

=°IIodge  V.  Tufts,  11.5  Ala.  366,  22  but  ordered  it  to  be  delivered  with- 

So.    422 ;    Babcock    v.    Trice,    18    111.  out    objection,    and    notwithstanding 

420,    6S    Am.    Dec.    560;     Titley    i;.  the    fact    that   it    continued   to    leak 

Enterprise    Stone    Co.,    127    111.    457,  gave  Ms  promissory  note  for  the  price 

20  N.  E.  71;  Morse  v.  Moore,  83  Me.  without  objection,  there  was  not  con- 

473.    22   Atl.    302,    13    L.   R.   A.   224;  elusive     evidence     of     waiver    of     all 

Parker   r.    Fenwick,    138    N.    C.    209,  claims  to  damages.    A  finding  of  the 

50    S.    E.    627 ;    Minnesota    Thresher  jury  for  tlie  buyer  was,  therefore,  not 

Mfg.  Co.  V.  Hanisou,  3  N.  Dak.  81,  54  set    aside.     See    also    Richardson    f. 

N.    \A'.    311;    Morse   v.    Union    Stock  Grandy,  49  Vt.  22;  Tacoma  Coal  Co. 

Yards,    21    Or.    289,    28    Pac.    2,    14  v.  Bradley,  2  Wash.  600,  27  Pac.  454, 

L.   E.  A.   157.     But  the  notice  need  26  Am.  St.  Rep.  890;  Larson  r.  Ault- 

not  point  out  the  particular  defects.  man  &  Taylor   Co.,  86   Wis.  281,  56 

Elliott  V.  Howison,   146  Ala.  568,  40  N.  W.  915,  39  Am.  St.  Rep.  893. 
So.   lOlS.  "Morse  v.  Moore,  83  -Me.  473,  481, 

"'In  Taylor  v.  Cole,  111  Mass.  363,  22  Atl.  362,  13  L.  R.  A.  224,  23  Am. 

tiie  court  held   that  though    one  for  St.  Rep.  783.     This  extract  is  quoted 

whom    a,   kettle   liad   been   made    ex-  with  approval  in  English  v.  Spo-kane 

amined   it   and  knew  that  it  leaked  Commission  Co.,  48  Fed.  Rep.  196. 
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competent  to  act  upon  his  own  judgment,  or  had  no  opportunity 
to  do  so,  or  declined  to  do  so  as  a  matter  of  expediency,  placing 
his  dependence  mainly,  as  he  has  a  right  to  do,  upon  the  war- 
ranty of  the  seller.  Upon  this  question  the  facts  are  generally 
for  the  jury  under  the  direction  of  the  court."  The  Sales  Act 
for  this  question  of  fact  substitutes  a  rule  of  law.  The  merits 
of  the  statutory  rule  are  its  certainty  and  the  limitation  of  time 
for  disputing  the  correctness  of  the  seller's  performance. 

§  489.  In  some  States  acceptance  of  title  waives  rigM  of  dam- 
ages for  inferior  quality. —  In  some  States  the  views  which  have 
been  expressed  in  the  preceding  sections  are  not  supported  by  the 
decisions.  Especially  in  New  York  has  it  been  held  that  taking 
title  to  the  goods  indicates  an  assent  to  accept  the  goods  in  full 
satisfaction  of  the  seller's  obligations  as  to  the  quality  of  the 
goods  f^  and  the  doctrine  of  the  Isew  York  courts  has  been  fol- 
lowed in  other  jurisdictions.^^     In  jurisdictions  like  jSTew  York 


^-Reed  c.  Randall,  29  N.  Y.  358, 
86  Am.  Dec.  305;  Gaylord  Mfg.  Co. 
(-.  Allen,  53  N.  Y.  515 ;  Brigg  c.  Hil- 
ton, 99  N.  Y.  517,  3  N.  E.  51,  52 
Am.  Rep.  63;  Studer  v.  Bleistein, 
115  N.  Y.  316,  22  N.  E.  243,  5  L. 
R.  A.  702;  Pierson  v.  Crooks,  115 
N.  Y.  539,  22  N.  E.  349,  12  Am.  St. 
Rep.  831;  Gtentilli  V.  Starace,  133 
^\  Y.  140,  30  N.  E.  660;  Waeber  v. 
Talbot,  167  N.  Y.  48,  60  N.  E.  288, 
82  Am.  St.  Rep.  712;  Lifsliitz  v.  Mc- 
Connell,  80  N.  Y.  App.  Div.  289; 
Staiger  r.  Soht,  191  N.  Y.  527,  84 
N.  E.  1120,  affg.  116  N.  Y.  App.  Div. 
874,  102  N.  Y.  Suppl.  342. 

"Carleton  v.  Jenks,  80  Fed.  Rep. 
937,  47  U.  S.  App.  734,  26  C.  C.  A. 
265;  Oakland  Mill  Co.  v.  Wolf  Co., 
118  Fed.  Rep.  239,  55  C.  C.  A.  93; 
Henderson  Elev.  Co.  v.  North  Georgia 
Mfg.  Co.,  126  Ga.  279,  55  S.  E.  50; 
Springer  v.  Indianapolis  Brewing  Co., 
126  Ge..  321,  55  S.  E.  53;  Miller  v. 
Moore,  83  Ga.  684,  10  S.  E.  360, 
6  L.  R.  A.  374,  20  Am.  St.  Rep. 
32,9;  Maynard  v.  Render,  95  Ga. 
662,     23     S.     E.     194;      Underwood 


V.  Caldwell,  102  Ga.  16,  29  S. 
E.  164;  Allison  v.  Vaughan,  40 
Iowa,  421;  Hirshhorn  v.  Stewart,  49 
Iowa,  418;  Mackey  r.  Swartz,  60 
Iowa,  710,  15  N.  W.  576;  Scliopp  v. 
Taft,  106  Iowa,  612,  70  X.  W.  843; 
Keniston  r.  Todd,  Iowa,         ,  117 

X.  W.  674;  Jones  v.  McEwan,  91 
Ky.  373,  16  S.  W.  81,  12  L.  R.  A. 
399;  Albin  Co.  r.  Kentucky  Table 
Co.,  23  Ky.  L.  Rep.  2261,  67  S.  W. 
13;  Talbot  Paving  Co.  v.  Gorman, 
103  Mich.  403,  61  N.  W.  655,  27 
L.  R.  A.  96;  Willicims  v.  Robb,  104 
:Mich.  242,  62  N.  W.  352;  Henderson 
Co.  II.  Stilwell,  130  Mich.  124,  80 
N.  W.  718;  Brown  v.  Harris,  139 
Jlich.  372,  102  N.  W.  960;  Buick 
Motor  Co.  V.  Reid  Mfg.  Co.,  150  Mich. 
118,  113  N.  W.  591;  Lee  v.  Bangs,  43 
Minn.  23  ;  s.  c,  siib  nom.,  Sole  Leather 
Over  3Ifg.  Co.  v.  Bangs,  44  N.  W. 
671;  Rosenfield  v.  Swenson,  45  Minn. 
190,  47  N.  W.  718;  Stilwell  Co.  v. 
Biloxi  Co.,  78  Miss.  779,  29  So.  513; 
Roman  v.  Bresler,  32  Neb.  240,  49  N. 
W.  308;  Havens  v.  Grand  Island 
Light,  etc.,  Co.,  41  Neb.  153,  59  N.  W. 


854:  Pekfoemance  of  Conteact. 

where  acceptance  of  the  goods  (barring  the  excepted  cases  here- 
after considered)  precludes  subsequent  remedy  for  inferiority, 
and  where  the  law  also  denies  the  buyer  of  goods  under  an 
executed  sale  the  right  of  rescission  for  breach  of  warranty,^'  a 
buyer  to  whom  goods  are  tendered  is  in  a  difficult  posi- 
tion. If  the  property  in  the  goods  has  already  passed  the 
buyer  will  be  committing  a  breach  of  his  obligation  if  he  fails 
to  take  the  goods  even  though  they  do  not  conform  to  the  war- 
ranty. He  must  take  the  goods  and  seek  redve-s  in  a  cross-action 
or  by  a  counterclaim,  when  sued  for  the  price.  On  the  other 
hand,  if  the  property  has  not  passed  the  buyer  must  not  take  the 
goods  if  they  do  not  conform  to  the  contract,  for  if  he  does  so  he 
will  thereby  extinguish  all  claims  on  account  of  such  inferiority. 
It  is  frequently  a  very  difficult  question  to  determine  whether  the 
property  has  passed  in  a  given  case  —  a  question  of  doubt  even 
for  lawyers  and  courts.  To  require  a  business  man  offhand  to  de- 
termine whether  a  contract  is  executory  or  whether  the  property  in 
the  goods  has  already  passed,  and  to  impose  a  severe  penalty  upon 
him  if  he  guesses  wrong,  is  certainly  an  unfortunate  state  of  the 
law,  which  should  not  be  tolerated  if,  as  in  the  matter  under  con- 
sideration it  is  not  necessary.^®  In  Xew  York  and  the 
jurisdictions  that  follow  the  ]\^ew  York  decisions  it  is  con- 
ceded that  the  rule  that  acceptance  of  the  goods  precludes 
subsequent    objection    sf'  the    quality    does    not    apply    to    all 

681;  Hazen  v.  Wilhelmie,  68  Xeb.  79,  in  that'  State   upon   the  matter.     In 

93    X.    \V.    920;    Patrick    i.    NorfoUi  Heath    Dry    Gas    Co.     ;.    Hurd,    124 

Lumber  Co.    (Xeli.),   115  X.   W.   780;  X'.  Y.  App.  Div.  68,  108  X.  Y.  Suppl. 

Brooke    v.    Laurens    Hilling    Co.,    78  410,     after     quoting     from     Reed     r. 

S.    C.    200,   58    S.   E.    806;    Paries    v.  Randall,  29  N.   Y.   358,  86  Am.  Dec. 

O'Connor,  70  Tex.  377,  390,  8  S.  W.  305,   a   passage  to  the   effect  that   a 

104;    Olson  V.   Mayer,   56   Wis.    551,  warranty,  though  express,  if  no  other 

14  N.  W.  640;   Northern  Supply  Co.  than  the  law  would  imply  in  the  ab- 

r.  Wangard,  117  Wis.  624,  94  N.  W.  sence   of   words   of   express   contract, 

785,  08  Am.  St.  Rep.  903;  Northfleld  would    not     survive     acceptance,    the 

Kat.    Bank   v.   Arndt,    132    Wis.   383,  court  said:      "  Whatever  may  be  said 

112  X.  W.  451;   12  L.  R.  A.   (N.  S.)  for    or     against     the     principle    thus 

82.     See  also   Smith  v.   New  Albany  enunciated       as       formulating       one 

Mill  Co.,  50  Ark.  31,  6  S.  W.  225.  amongst      other      somewhat      refined 

="  As  to  this,  see  infra,  §  608.  rules   governing  the    subject   of   war- 

°°The  New  York  court  itself  seems  ranties,  it  seems  to  have  been  recog- 

not    much    disposed    to    defend    the  nized    and    to    have    passed    without 

rules  which  have  become  established  criticism  m  later  cases." 
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oases;  but  the  excepted  eases  do  not  seem  to  coincide  exactly  in 
all  jurisdictions;  and  it  is  a  matter  of  extraordinary  difficulty 
to  distinguish  under  this  rule  in  what  cases  the  acceptance  is  not 
a  waiver.  The  excepted  cases  may  be  divided  into  two  classes  — 
the  exception  in  the  first  class  depending  upon  the  character  of  the 
seller's  promise  or  warranty,  and  the  exception  in  the  second  class 
depending  upon  the  difficulty  of  discovering  the  defect.  As  to  the 
first  class,  according  to  some  authorities  the  test  is  simply  between 
executory  contracts  to  sell  and  executed  sales.  If  the  original  con- 
tract is  executory,  whatever  its  form,  it  is  intimated  in  some  cases 
the  buyer  by  accepting  the  goods  loses  all  right.  Whereas  in  case 
of  an  executed  sale  a  subsequent  action  or  counterclaim  because  of 
inferiority  is  permitted.^^  Sometimes  the  rule  is  laid  down  that 
an  express  warranty  will  survive  acceptance,^^  or  in  some  States 
perhaps  any  warranty.^*     But  in  Georgia  no  warranty  whatever 


^'Gaylord  Mfg.  Co.  v.  Allen,  S3 
X.  Y.  513.  "It  is  not  intended  to 
express  an  opinion  as  to  the  rule  in 
case  there  were  latent  defects,  or 
those  which  could  not  be  discerned 
at  the'  time  of  the  delivery  or  ac- 
ceptance of  the  articles.  But  in  the 
absence  of  fraud  or  latent  defects,  an 
acceptance  of  the  articles  sold  upon 
an  executory  contract,  after  an  op- 
portunity to  examine  it,  is  a  consent 
and  agreement  that  the  quality  is 
satisfactory  and  as  conforming  to  the 
contract,  and  bars  all  claim  for  com- 
pensation for  any  defects  that  may 
exist  in  the  article.  The  party  can- 
not, under  such  circumstances,  re- 
tain the  property  and  afterward  sue 
or  counterclaim  for  damages  under 
pretense  that  it  was  not  of  the  char- 
acter and  quality  or  description  called 
for  by  the  agreement."  So  in  later 
Xew  York  decisions  reference  is  made 
to  the  distinction  as  being  between 
executory  contracts  and  executed 
sales.  iStuart  v.  Manhattan  Bath- 
tub Co.,  68  N.  Y.  Suppl.  816:  Waeber 
V.  Talbot,  167  N.  Y.  48,  57,  59  N.  Y. 
Suppl.  396,  82  Am.  St.  Eep.  712.  In 
view  of  the  New  York  decisions  cited 


in  the  following  notes  it  is  probable, 
however,  that  the  law  of  New  York 
permits  the  buyer,  in  case  of  some 
executory  contracts,  to  receive  the 
goods  and  yet  recover  damages  for 
their  inferior  quality. 

"Rubin  V.  Sturtevant,  80  Fed. 
Rep.  930,  51  U.  S.  App.  286,  26 
C.  C.  A.  259;  Day  v.  Pool,  52  N.  Y. 
416,  11  Am.  Rep.  719;  Parks  v. 
Morris  Ax.  &  Tool  Co.,  54  N.  Y. 
536;  Dounce  r.  Dow,  57  N.  Y. 
16;  Brigg  v.  Hilton,  99  N.  Y.  517,  3 
N.  E.  51,  52  Am.  Rep.  63;  Fairbank 
Canning  Co.  t'.  Metzger,  118  N.  Y. 
260,  23  N.  E.  372,  16  Am.  St.  Rep. 
753;  Staiger  v.  Soht,  191  N.  Y.  527, 
84  N.  E.  1120,  affg.  116  N.  Y.  App. 
Div.  874,  102  N.  Y.  Suppl.  342.  See 
also  Smith  v..  Mayer,  3  Colo.  207; 
Shupe  ,'.  CoUender,  56  Conn.  489,  15 
Atl.  405,  1  L.  R.  A.  339;  Dayton  v. 
Hooglund,  39  Ohio  St.  671. 

=»Best  V.  Flint,  58  Vt.  543,  5  Atl. 
192,  56  Am.  Rep.  570;  Talbot  Paving 
Co.  V.  Gorman,  103  Mich.  403,  61 
N.  W.  655,  26  L.  R.  A.  96;  Parks  v. 
O'Connor,  70  Tex.  377,  389,  8  S.  W. 
104. 
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will  survive  acceptance  of  the  goods  if  the  buyer  knows  of  their 
defective  quality  when  he  accej)ts  them,  though  an  express  war- 
ranty will  excuse  examination  of  the  goods  even  for  obvious 
defects.*"  The  distinction  between  express  warranties  and  other 
promises,  it  will  be  obser\-ed,  is  inconsistent  with  the  view  that  the 
matter  depends  on  whether  the  contract  is  executory  or  not,  unless 
it  is  said  that  there  can  be  no  express  warranty  in  an  executory 
contract.  Eut  this  is  not  generally  so  held,  certainly  not  in  Xew 
York.  "What  is  meant  in  that  State  by  the  use  of  the  term  "  ex- 
press warranty  ''  in  regard  to  an  executory  contract  is  not  clear, 
iiny  express  promise  in  regard  to  the  quality  of  the  goods  might 
well  be  so  called.*^     But  it  is  clearly  established  that  an  express 


*°  Henderson  Elevator  Co.  i\  North 
Georgia  Mlg.  Co.,  126  Ga.  27D,  5.5 
S.  E.  50;  Springer  r.  Indianapolis 
Brewing  Co.,  120  Ga.  321,  55  S.  E. 
53.  In  the  former  case  the  court 
said:  "A  vendee  wlio  has  exacted  of 
the  seller  a  warranty  as  to  quality 
and  kno'.vingly  accepts  goods  defi- 
cient in  the  qualily  Avarrantcd  vill 
be  denied  to  subsequently  assert  their 
defective  quality.  His  duty  is  to  re- 
ject the  article  and  his  acceptance 
with  knowledge  of  tlie  defect  amounts 
to  a,  'waiver  of  the  warranty  as  to 
such  rlcfect.  Miller  /'.  iloore,  S3 
Ga.  0fl2,  10  S.  E.  300.  There  is 
no  duty  rc-^ting  upon  the  pur- 
chaser who  has  bought  goods  under 
an  e\]iii-.s  Avarranty  to  in-^jieet 
the  article  purchased  or  e\<rcise  care 
in  discovering  any  defects.  He  may 
rely  on  the  contractual  oldigation  of 
the  seller  that  he  will  deliver  goods 
of  the  quality  warranted.  Halti- 
wangcr  r.  Tanner,  103  (in.  314,  29 
S.  E.  965;  Moultrie  Repair  Co.  r. 
Hill,  120  Ga.  730,  48  S.  E.  143.  If 
subsequently  to  acceptance  tli<'  biiyer 
discovers  lliat  the  goods  do  not  come 
up  to  the  warranty,  he  may  rely  on 
the  warranty  and  plead  partial  fail- 
ure of  consideration.  ♦  *  *  ^p. 
plying  these  principles  to  the  case  at 


bar,  if  the  purchaser  knew  that  the 
corn  was  not  of  the  quality  con- 
tracted for  and  accepted  the  same, 
such  acceptance  will  lie  a  waiver  of 
the  warranty.  But  if  he  accepted 
the  goods  witliout  inspection,  and 
they  were  of  defective  quality,  he 
was  entitled  to  an  abatement  in  the 
purchase  price  for  the  breach  of  war- 
ranty." See  also  Polhemus  v. 
Heiman,  45  Cal.  573,  570;  Browning 
r.  McNear,  145  Cal.  272,  78  Pac.  722; 
North  Georgia  ililling  Co.  r.  Hender- 
son Elevator  Co.,  130  Ga.  113,  60 
S.  E.  258.  Compare  with  the  state- 
ment quoted  above  the  following 
from  Parks  r.  O'Connor,  70  Tex.  377, 
389,  8  S.  W.  104:  "The  buyer  may 
accept  an  article  sold  with  a  war- 
ranty, though  he  may  know  it  is  not 
such  as  is  warranted  and  may  re- 
cover damages  for  the  breach." 

"Tills  is  the  usage  of  the  term  in 
the  Sales  Act  and  in  this  work.  See 
fciipra,  §  181.  And  in  Fairbank  Can- 
ning Co.  V.  :\Ietzgcr,  118  N.  Y.  260, 
23  N.  E.  372,  10  Am.  St.  Rep.  753, 
this  seems  to  have  been  the  \isage 
of  the  court.  By  the  contract  in 
that  case  the  plaintiff  represented 
and  agreed  to  furnish  the  defendants 
beef  that  had  not  been  heated  before 
being       killed;       that       should       be 
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promise  which  imposes  no  other  obligation  upon  the  selkr  than 
that  which  would  have  been  implied  had  no  express  promise  been 
made  as  to  the  quality  of  the  goods  will  not  survive  acceptance.*^ 
Where  a  promise  or  warranty  in  an  executory  contract  in  regard  to 
the  quality  of  the  goods  is  something  other  than  that  which  the  law 
would  imply,  the  ISTew  York  rule  is  not  so  clear.  Doubtless  where 
the  word  "  warrant "  is  used  as  part  of  a  promise  which  goes  be- 
yond that  which  the  law  would  imply,  the  promise  would  be  held 
collateral,  and  in  all  jurisdictions  where  any  warranties  in  ex- 
ecutory contracts  survive  acceptance,  such  a  promise  would 
survive ;  but  what  promises  other  than  those  where  the  word 
"  warranty "  is  used  may  be  held  so  collateral  in  form  or 
effect  as  to  sustain  an  action  is  open  to  doubt.*''  In  Xew  York 
it  is  held  that  in  a  sale  by  sample  a  warranty  that  the  bulk 


thoroughly  chilled  before  being 
loaded  on  the  cars;  that  it  should  be 
in  first-class  condition  in.  every  re- 
spect and  merchantable.  The  court 
defines  a  warranty  as  an  express  or 
an  implied  statement  of  something 
which  a  party  undertakes  shall  be 
part  of  the  contract  and,,  though 
part  of  the  contract,  collateral  to  the 
express  object,  and  held  that  as  tEere 
was  an  express  warranty  in  the  case 
at  bar  the  acceptance  of  the  meat 
did  not  preclude  the  buyer  from  set- 
ting up  a  counterclaim  in  an  action 
for  the  price  on  account  of  the  de-; 
fective  quality  of  the  meat.  The 
court  said:  "  But  where  there  is  an 
express  warranty  it  is  unimportant 
whether  the  sale  be  regarded  as  ex- 
ecutory or  in  prwsenti,  for  it  is  now 
well  settled  that  the  same  rights  and 
remedies  attach  to  an  express  war- 
ranty in  an  executory  as  in  a  present 
sale."  A  decision  similar  in  prin- 
ciple is  Bull  ('.  Bath  Iron  Works,  75 
N.  Y.  App.  Div.  380,  78  N.  Y.  Suppl. 
181. 

"  This  was  first  laid  down  in  Reed 
V.  Randall,  29  N.  Y.  358,  86  Am.  Dec. 


305,  where  an  executory  contract  for 
tobacco  provided  that  it  was  "  to  be 
delivered  well  cured  and  in  good  con- 
dition," and  it  was  held  that  no  lia- 
bility for  breach  of  this  promise  sur- 
vived acceptance.  The  doctrine  was 
followed  in  Gaylord  Mfg.  Co.  v. 
Allen,  53  N.  Y.  515,  where  the  con- 
tract provided  that  the  goods  were 
"  to  be  of  the  best  quality  and  suit- 
able to  the  purpose  designed."  It 
may  be  observed  that  the  court  seems 
to  have  been  in  error  in  holding  in 
this  case  that  the  express  promise 
was  no  more  than  the  law  would 
imply.  The  law  implies  an  obliga- 
tion to  furnish  goods  of  merchant- 
able quality,  but  never  implies  an  ob- 
ligation to  furnish  them  of  "  the  best 
quality."  In  Heath  Dry  Gas  Co,  v. 
Hurd,  124  N.  Y.  App.  Div.  68,  108 
N.  Y.  Suppl.  410,  the  contract  was 
for  the  manufacture  of  goods  which 
were  "  to  be  constructed  in  a  careful 
workmanlike,  and  skillful  manner;" 
and  here  also  it  was  held  that  the 
warranty  did  not  survive  acceptance. 
« See  Parks  v.  O'Connor,  70  Tex, 
377,  389,  8  S.  W.  104. 
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equals  the  sample  survives  acceptauee,'"  but  this  is  denied 
in  Minnesota.*^  JSTot  uncommonly  courts  which  follow  the  doc- 
trine that  acceptance  of  title  in  general  imports  a  waiver  of  all 
claims  of  defective  quality  have  been  driven  to  express  the  ex- 
ception as  including  all  cases  in  which  there  is  "  a  warranty  mani- 
festly intended  to  survive  acceptance."  **  Such  a  definition  as  this 
is  obviously  very  difficult  to  apply.  An  implied  warranty  is  not 
within  the  excepted  class  of  obligations  which  survive  acceptance 
in  jSTew  York  and  some  other  States.*^  The  second  exception  to 
the  rule,  that  acceptance  of  title  operates  as  satisfaction,  arises 
where  the  defect  in  the  goods  is  one  which  cannot  be  discovered  by 
inspection.  In  such  a  case  whether  the  seller's  breach  of  promise 
is  of  an  express  warranty,  an  implied  warranty,  or,  under  the  term- 
inology of  the  court,  of  a  promise  not  properly  classified  as  a  war- 
ranty, the  buyer  may  recover  damages.*^    But  here,  too,  a  differ- 


"  Brigg  V.  Hilton,  99  N.  Y.  517,  3 
N.  E.  51,  52  Am.  Rep.  63;  Kent  v. 
Friedman,  101  N.  Y.  616,  3  N.  B. 
905;  Zabriakie  v.  Central  Vt.  R.  R. 
Co.,  131  N.  Y.  72,  29  N.  E.  1006. 
See  also  Pennock  v.  Stygles,  54  Vt. 
226.  But  in  Smith  v.  Coe,  55  N.  Y. 
App.  Div.  585,  it  was  said  that  the 
term  "  sale  by  sample  "  properly  in- 
cluded only  executed  sales  (as  to 
this  see  supra,  §  250)  ;  and  that, 
therefore,  in  case  of  an  executory 
contract  to  manufacture  goods  like 
a  sample,  the  acceptance  of  the  goods 
barred  all  subsequent  objection  to 
their  quality.  The  case  of  Brigg  v. 
Hilton,  supra,  however,  seems  to 
have  been  a  case  of  the  same  sort, 
yet  there  the  New  York  Court  of 
Appeals  held  the  warranty  survived 
acceptance. 

"Lee  V.  Bangs,  43  Minn.  23;  -s.  c, 
sub.  nom..  Sole  Leather  Over  Mfg. 
Co.  V.  Bangs,  44  N.  W.  671. 

*«Schopp  V.  Taft,  106  Iowa,  612, 
613,  76  N.  W.  843;  Stilwell  Co.  v. 
Biloxi  Co.,  78  Miss.  779,  29  So.  513; 
Studer  v.  Bleistein,  115  N.  Y.  316, 
22  N.  E.  243,  5  L.  R.  A.  702. 


"Waeber  v.  Talbot,  167  X.  Y.  48, 
60  N.  E.  258,  82  Am.  St.  Rep.  712. 
This  was  a  contract  for  the  sale  of 
canned  peas.  The  court  assumed  that 
there  was  an  implied  warranty  that 
the  peas  should  be  merchantable. 
They  were  not  merchantable,  but  as 
they  had  been  accepted  and  as  there 
was  a  mode  of  inspection  well  known 
to  the  trade  by  which  the  difficulty 
might  have  been  discovered,  the  court 
held  the  acceptance  amounted  to  a 
waiver  of  all  rights  upon  the  war- 
ranty. See  also  De  Loach  ]Mfg.  Co.  v. 
Tutweiler  Coal  Co.,  2  Ga.  App.  493, 
58  S.  E.  790;  Buick  Motor  Co.  v. 
Reid  Mfg.  Co.,  150  Mich.  118,  113 
N.  W.  591.  Compare  Talbot  Paving 
Co.  V.  Gorman,  103  Mich.  403,  61 
N.  W.  655,  26  L.  R.  A.  96. 

"Miller  v.  Moore,  83  Ga.  684,  10 
S.  E.  360,  20  Am.  St.  Rep.  329; 
Jones  V.  Bloomgarden,  143  Mich.  326, 
335,  106  N.  W.  891 ;  Zabriskie  r.  Cen- 
tral Vt.  R.  R.  Co.,  131  N.  Y.  72,  29 
N.  E.  1006;  Bell  v.  Mills,  78  N,  Y. 
App.  Div.  42;  White  Mfg.  Co.  v.  De 
La  Vergne  Co.,  84  N.  Y.  Suppl. 
192;  Buffalo  Co.  v.  Phillips,  67  Wis. 
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ence  of  opinion  must  be  noted.  In  Georgia  at  least  the  question 
seems  to  turn,  not  on  whether  the  defect  might  have  been  dis- 
covered, but  on  V7hether  it  was  in  fact  discovered.*"  For  the  same 
reason  that  acceptance  of  goods  with  latent  defects  does  not  bar 
redress,  it  has  been  held  that,  if  the  price  is  paid  in  advance  or 
without  opportunity  to  inspect  the  goods,  the  subsequent  accept- 
ance of  title  does  not  bar  a  claim  for  damages.^  Likewise  if 
complaint  is  made  when  the  goods  are  delivered  and  the  seller 
promises  to  rectify  the  defect,  acceptance  of  the  goods  does  not 
excuse  the  seller.^^ 

§  490.  Damages  recoverable  by  the  buyer. —  If  it  be  admitted 
ihat  the  acceptance  of  the  goods  does  not  debar  the  buyer  from  com- 
plaining of  the  inferior  quality  of  the  goods,  it  is  none  the  less  true 
that  the  seller  has  a  right  of  action  for  the  price.  The  inferior 
quality  of  the  goods  is  not  an  absolute  defense.^^  As  will  be  seen 
hereafter,  where  a  rescission  of  an  executed  sale  is  allowed  as  a 
remedy  for  breach  of  warranty,  the  buyer  may  return  the  goods 
and  thereby  defeat  all  right  on  the  part  of  the  buyer  to  recover  any 
part  of  the  price.^^  But  where  the  buyer  retains  the  goods,  his  only 
redress,  assuming  that  his  acceptance  of  the  goods  is  not  a  bar  to 
all  redress  whatever,  is  an  action  or  counterclaim  for  damages 

129,  30  N.  W.  295;  Northern  Supply  "Burr  !'.  Atlanta  Paper  Co.,  2  Ga. 

Co.  V.  Wangard,  117  Wis.  624,  94  N.  App.  52,  58  S.  E.  373. 

W.   785,   98  Am.   St.  Eep.  963.     See  "Munford  v.   Kevil,   109  Ky.   246, 

also  Henderson  Elevator  Co.  v.  North  58   S.  W.   703 ;    HoUoway  v.  Jacoby, 

Georgia   Mlg.    Co.,    126    Ga.   279,   55  120  Pa.  St.  583,  15  Atl.  487,  6  Am. 

S.  E.  50;   Brooke  v.  Laurens  Milling  St.  Rep.  737. 

Co.,  78  S.  C.  200,  58  S.  E.  806.     The  "  Burr  v.  Atlanta  Paper  Co.,  2  Ga. 

severity  with  which  this  rule  would  ^PP-    ^^>   58    S.   E.   373;    Wallace  v. 

be   applied   would,   perhaps,   vary   in  Kno.xville  Mills,  25  Ky.  L.  Rep.  1445, 

j.^        i  •     •  J-  +•  T     n     I--U-  .,        78  S.  W.   192;  Osborne  v.  Carpenter, 

different  lurisdictions.     In  Gentilli  v.  '  f         > 

Starace,  133  N.  Y.  140,  30  N.  E.  660,       ^^^^^^   f'  ''  \l.  '''^J^' 
,.         ,        ,  ^      ^       Patrick  V.  Osborne,  50  Mmn.  261,  52 

wine  was  delivered  under  a  contract       „   ^      „. 

and  accepted.  The  wine  did  not  con-  '.^p'^^iton  „.  Bunn,  137  Ala.  175,  34 
form  to  the  requirements  of  the  con-  gQ_  g^j .  Trippe  v.  McLain,  87  Ga. 
tract,  and  the  defect  was  only  dis-  536^  13  g  e.  523;  American  Theater 
coverable  at  the  time  of  delivery  by  Co.  v.  Siegel,  221  111.  145,  77  N.  E. 
chemical  analysis.  Nevertheless,  the  588,  4  L.  R.  A.  (N.  S.)  1167;  Bark- 
buyer  was  held  precluded  from  claim-  alow  v.  Pfeiffer,  38  Ind.  214 ;  Mackey 
ing  damages  when  the  wine  after-  v.  Swartz,  60  Iowa,  710,  15  N.  W. 
ward  fermented,  owing  to  its  inferior  576. 
quality.  "  See  infra,  §  608. 
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suffered  because  of  the  inferior  quality  or  a  recoupment  from  the 
price."  If,  however,  the  goods  received  are  worthless  for  any  pur- 
pose whatever,  it  is  obvious  that  the  recoupment  allowed  the  buyer 
would  equal  the  agreed  price.  In  such  a  case  therefore,  and  in 
such  a  case  only,  is  defective  quality  of  the  goods  an  absolute  de- 
iense  to  action  for  the  price.^^  Even  in  jurisdictions  where  the 
^aifef^s  acceptance  of  title  does  not  bar  subsequent  action  for  infe- 
riority of  the  goods  or  recoupment  on  account  of  such  inferiority 
in  an  action  for  the  price,  it  may  be  important  to  determiiit- 
whether  the  buyer  knew  or  ought  to  have  known  the  defective 
quality  of  the  goods  before  he  used  them.  If  he  knew  of  the  defect 
or  ought  to  have  known  of  it.  he  cannot  recover  consequential  dam- 
ages caused  by  using  the  goods. ^'^ 

§  491.  Express  provisions  of  the  contract. —  Though  the  mere 
acceptance  of  title  to  the  goods  should  not  necessarily  be  regarded 
as  an  agreement  to  accept  the  goods  in  full  satisfaction  of  the 
seller's  obligations,  by  the  express  terms  of  the  contract  such  a  re- 
sult may  be  brought  about.  It  is  not  uncommon  for  contracts  to 
provide  for  special  inspection  of  the  goods,  not  simply  as  a  pre- 
liminary to  the  buyer's  ownership  of  the  goods,  but  as  a  final  de- 

"  See  cases  citeil,  §  4S8,  supra.  used.  The  buyer  claimed  damages  for 
"'  Badger  t\  Pliinney,  15  Mass.  359,  the  expense  of  substituting  hard 
8  Am.  Dec.  105 ;  Kerr  r.  Hayinalscr,  briclc  for  tlie  soft  brick  which  had 
20  !Mo.  App.  350;  McCormick  Har-  been  used.  The  court  refused  tc 
vesting  Mach.  Co.  r.  Brady,  67  Mo.  allow  this,  and  rightly,  for  the  injury 
App.  292 ;  Heimann  v.  Hatcher  Mer-  of  which  the  plaintiff  complained  was 
cantile  Co.,  106  'Mo.  App.  438,  80  due  to  his  own  fault  in  using  the 
S.  W.  72(1 ;  Hallwood  Cash  Register  soft  brick,  knowing  or  having  reason 
Co.  V.  Berry,  35  Tex.  Civ.  App.  554,  to  know  its  character.  The  selle)', 
SO  S.  W.  857.  See  also  Buiok  ilotor  however,  was  only  entitled  to  the 
Co.  r.  Eeid  Mfg.  Co.,  150  Mich.  118,  value  of  soft  brick  and  this  vahvt 
113  N.  W.  591.  was  all  that  he  obtained.  This  cast 
"  Day  r.  Mapes-Reeve  Construction  is  sometimes  mistakenly  cited  as  sup- 
Co.,  174  Mass.  412,  54  N.  E.  878.  In  porting  the  view  that  acceptance  of 
this  case  tlie  contract  called  for  inferior  goods  operates  as  matter  of 
'•  common  hard  brick."  The  buyer  law  as  a  satisfaction  of  all  the 
had  an  inspector  who  rejected  some  seller's  obligations.  Pee  also  Hender- 
brick  but  the  inspector  permitted  son  Elevator  Co.  v.  North  Oa.  Jlilling 
some  soft  brick  to  be  accepted  and  Co.,  126  Ga.  279,  55  S.  E.  50 :  Wright 
used.  The  defects  could  have  been  r.  Computing  Scale  Co.,  47  Wash, 
detected  and  indeed  the  in=;pector  107,  91  Pac.  571. 
knew  that  some  soft  brick  was  being 
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termination  or  arbitration  of  the  question  whether  the  seller  has 
performed  his  contract.'''  Again,  the  contract  may  provide  for  a 
certain  period  of  trial,  and  thereby  imply  that  if  after  such  trial 
the  buyer  concludes  to  take  the  goods  he  shall  take  them  as  full 
performance  of  the  seller's  obligation.''^  The  obligation  of  the 
seller  may  also  be  made  conditional  upon  certain  performance  by 
the  seller.  A  warranty  may  by  its  express  terms  be  enforcible 
only  by  returning  the  goods,^^  or  the  right  to  sue  on  the  warranty 
may  be  made  conditional  upon  the  prior  payment  of  the  purchase 
price.™ 

§  492.  Rescission  of  acceptance. —  Whether  acceptance  by  the 
buyer  is  merely  an  assent  to  become  owner  or  is  an  agreement  that 
the  transfer  of  the  property  shall  be  a  complete  satisfaction  of  the 
.seller's  obligations,  the  acceptance  is  subject  to  the  universal  rule 
that  assent  procured  by  fraud  or  given  under  a  mutual  mistake  of 
fact  of  both  parties  may  be  rescinded.**^  The  remedy  of  rescission 
for  breach  of  warranty  which  is  allowed  by  the  Sales  Act  and  by 
the  law  of  many  States  also  is  important  to  consider  in  this  con- 
nection. The  extent  and  limitations  of  the  doctrine  will  be  con- 
sidered hereafter.*^  But  if  the  parties  agi-ee  either  at  the  time 
of  making  the  original  bargain,  or  subsequently,  that  specifiG 
goods  with  whatever  qualities  they  may  have  shall  be  taken  in 
full  satisfaction  of  the  seller's  obligation,  the  transaction  obviously 
cannot  be  rescinded  in  the  absence  of  fraud  or  mistake. 

"See     for    example,    Heyworth    v.  Ky.   L.   Rep.   237,    109    S.   W.    1190; 

Hutchinson,  L.  E.  2  Q.  B.  447 ;  Carle-  Jasper  County  Bank  v.  Barts,        Mo. 

ton   ;;.   Lombard,   149   N.   Y.    137,   43  App.       ,  109   S.  W.   1057;   Sandwich 

N.  E.  422.  Mfg.   Co.   r.  Feary,   34  Neb.   411,  51 

=»  See  supra,  §   272.  N.  W.   1026 ;   Davis   v.   Iverson,  5   S. 

"  This  is  a,  common  provision  in  Dak.  295,  58  N.  W.  796.  As  to 
sales  of  machinery.  Davis  v.  Kobin-  waiver  of  a  notice  in  the  manner  re- 
son,  67  Iowa,  355,  25  N.  W.  280 ;  Mc-  quired  by  a  condition  in  a  warranty, 
C'ormick  Harvesting  Machine  Co.  v.  see  Buchanan  !'.  Minneapolis  Thresh- 
Brower,  88  Iowa,  607,  55  N.  W.  537;  ing  Machine  Co.,  N.  Dak.  , 
Hefner   v.   Haynes,  89   Iowa,  616,  57  116  X.  W.  335. 

N.    W.    421;    Acker    v.    Kimmie,    37  "Case   ^Threshing   Machine    Co.    v. 

Kans.    276,    15    Pae.   248;    Cliampion  Smith,  16  Or.  381,  18  Pac.  641.    Com- 

Maehine  Co.  v.  Mann,  42  Kans.  372,  pare,  however,  Campbell  !'.  Lodge,  76 

22    Pac.   417  ;    Walters   v.   Akers,   31  Kans.  400,  92  Pac.  53. 

Ky.   L.   Pep.   259,    101    S.    W.    1179;  "See  infra,  §  623  et  seq. 

Guhy  V.  Nichols  &  Shepherd  Co.,  33  "  See  infra,  §  608  et  seq. 
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§  493.  Acceptance  of  part  of  the  goods. —  In  considering  ques- 
tions of  partial  acceptance,  it  is  important  to  distinguish  between 
instalment  contracts  where  by  the  terms  of  the  contract  a  partial 
delivery  was  contemplated  and  cases  where  the  contract  contem- 
plated but  one  delivery  of  the  full  amount  of  the  goods  contracted 
for.  As  to  the  former  kind  of  case,  it  has  already  been  considered 
how  far  a  delivery  of  one  or  more  instalments  of  defective  quality 
justifies  the  buyer  in  refusing  to  accept  further  instalments  under 
the  contract,  even  though  the  later  instalments  are  of  proper  qual- 
ity.®* It  may  be  added  here  that  even  if  the  buyer  assent  to  re- 
ceive some  instalments  of  inferior  goods,  this  is  not  equivalent  to 
an  assent  to  receive  subsequent  instalments  of  similarly  inferior 
goods.''*  But  if  the  terms  of  the  contract  are  ambiguous,  accept- 
ance of  goods  of  a  certain  quality  is  evidence  that  goods  of  that 
quality  fulfill  the  seller's  obligation.®^  Though  but  a  single  deliv- 
ery of  several  things  is  bargained  for  there  may,  nevertheless,  be 
separate  contracts.  Where  a  number  of  distinct  articles  having  no 
relation  to  each  other,  and  having  a  distinct  price  fixed  for  each, 
are  ordered,  and  the  order  accepted,  the  implication  is,  if  nothing 
more  is  stated,  that  a  separate  contract  is  made  as  to  each  article. 
Accordingly  the  buyer  may  accept  such  of  the  articles  tendered 
as  fulfill  the  seller's  obligation  and  reject  those  which  do  not.®® 
And  some  courts  have  admitted  evidence  that  a  separate  price  was 
agreed  for  each  article,  and  have  then  treated  the  transaction  as 
several  contracts,  though  the  ultimate  bargain  was  for  a  lump 
sum.®''  It  is  difficult  to  accept  this  result.  If  it  be  granted  that  the 
contract  is  divisible  so  that  the  delivery  of  one  article  would  give 
rise  to  a  debt,  that  does  not  enable  the  buyer  to  take  some  and  re- 
ject others.  To  justify  that  there  must  be  several  contracts.®^  The 

"  See  supra,  §  407.  259  :  Cohen  v.  Pemberton,  53  Conn.  221, 

"American   Pail  Co.   v.  Oakes,   64  2  Atl.  315.  5  Atl.  682,  55  Am.  Rep. 

Mo.  App.  235.     See  also  Van  Valken-  101 ;  Spring  v.  Slayden-Klrksey  Mills, 

burgh  V.  Gregg,  45  Neb.  654,  63  N.  W.  106  111.  App.  570 ;   Young  &;  Conant 

940;    Bradley   Currier   Co.    i\    Bernz,  Mfg.  Co.  v.  Wakefield,  121  Mass.  91; 

55  N.  J.  Eq.  10,  35  Atl.  832;  Gardner  Schiller    c.    Blyth    &    Fargo    Co.,    15 

V.  Clark,  21  N.  Y.  399,  stated  supra,  Wyo.  304,  88  Pac.  648. 
5  *67.  w  Field  V.  Austin,  131  Cal.  379,  63 

"Maynard   v.  Render,  95   Ga.   652,  Pac.   692;   Aultman   &  Taylor  Co.  v. 

23  S.  E.  194.  Lawson,  100  Iowa,  569,  69  N.  W.  865; 

°°  Rubin  V.  Sturtevant,  80  Fed.  Rep.  Buckeye     Buggy     Co.      v.     Montana 

930,  51  U.  S.  App.  286,  26  C.  C.  A.  Stables,  43  Wash.  49,  85  Pac.  1077. 
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most  troublesome  situation  is  where  there  is  an  acceptance  of  part 
of  a  lot  of  goods  delivered  at  one  time  under  an  entire  contract. 
An  acceptance  of  part  is,  it  seems,  some  evidence  of  acceptance  of 
the  whole;  that  is,  such  acceptance  tends  to  indicate  in  fact  that 
the  buyer  assents  to  the  delivery;^"  but  the  circumstances  may 
plainly  show  in  a  given  case  that  the  buyer,  while  accepting  part, 
means  to  reject  the  rest.  Even  though  the  contract  is  entire  the 
buyer  has  been  allowed  to  take  this  course,  and  the  result  may  be 
defended  if  the  acceptance  of  part  will  diminish  damages  and 
there  is  nothing  in  the  terms  of  the  contract  or  in  the  surrounding 
circumstances  to  indicate  that  the  seller  would  prefer  that  all  the 
goods  should  be  rejected  rather  than  those  which  are  in  conformity 
with  the  contract  should  be  accepted  and  the  rest  rejected.™  The 
right  of  the  s«H?l'  to  take  this  course  might  not,  however,  be  uni- 
versally admitted.^^ 

§  494.  Rule  of  oivil  law. —  In  the  civil  law  it  seems  to  be  the 
rule  that  acceptance  of  the  goods  does  not  involve  a  release  of  the 
seller's  obligation  —  at  least  if  the  buyer  expressly  gives  notice  of 
his  claim  as  soon  as  the  defect  is  discovered.  A  French  writer,^^ 
writing  of  the  German  law  prior  to  the  passage  of  the  Biigerliches 
Gesetzbuch  and  the  present  Handelsgesetzbuch,  says :  "  In  the 
first  place  it  is  very  certain  that  if  the  defendant  not  only  has  re- 

"*  See  supra,   %   466.     If  the  buyer  of    the    books    and    rejected    the    re- 

ean  accept  some  and  reject  others,  the  mainder.       The    chief    justice     said: 

seller  must  equally  be  at  liberty  to  "  It  was  argued  that  the  defendants, 

make  a  valid  tender  of  some  and  not  having    picked    out    and   sold    13,000 

others.  books,  could  not  reject  the  rest  of  the 

""  Maynard  v.  Render,  95  Ga.   652,  parcel.     In  a  contract  of  the  nature 

23   S.   E.    194;   Wolf   v.   Dietzsch,   75  of  the  one  in  question,  where  every 

111.  205 ;  Telford  v.  Albro,  60  111.  App.  one  of  the  articles  had  to  be  up  to 

359;  Buckeye  Buggy  Co.  -v.  Montana  standard,  the  purchaser  was  entitled 

Stables,  43  Wash.  49,  85  Pac.  1077.  to  keep  some  and  reject  others,  and 

"  In  Moiling  v.  Dean,  18  Times  L.  thereby    reduce    the    damages    to    be 

E.   217,  the   plaintiff  had  contracted  paid  by  the  vendor  in  respect  of  the 

to  supply  the  defendants  with  a  num-  breach  of  contract."     See  also  Cohen 

her ,  of   books,    and   supplied   the   de-  v.   Pemberton,   53   Conn.   221,   2   Atl. 

fendants  under  this  contract  with  a  305,   5   Atl.   682,   55   Am.   Hep.    101 ; 

parcel  of  40,000  books.     The  defend-  Holmes  v.   Gregg,   66  N.  H.   621,   28 

ants,  finding  some  of  the  books  not  of  Atl.  17. 

the  quality  agreed,  notified  the  plain-  "  See    Simon   v.    Wood,    17    N.    Y. 

tiffs  that  they  intended  to  reject  all  Misc.  Rep.  607,  40  N.  Y.  Suppl.  67.5. 

which    were    not    saleable.      The    de-  '^  Raymond  Saleilles,  7  Annales  De 

fendant    accordingly   accepted    13,000  Droit  Commercial,  Pt.  2,  42    (1893). 
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ceived  delivery  but  has  accepted  and  approved  it  as  regular  and 
perfect,  he  has  thereby  recognized  that  the  performance  is  in  con- 
formity with  the  contract,  and  he  is  debarred,  whatever  happens, 
from  testing  its  validity.  But  what  is  necessary  to  observe  is 
that  as  a  basic  rule  the  simple  receipt,  and  by  receipt  is  not  meant 
a  delivery  made  without  the  knowledge  or  participation  of  the  re- 
cipient, does  not  of  itself  imply  approval  of  the  performance  and 
recognition  of  its  validity.  Therefore,  the  simple  fact  does  not 
take  away  from  the  creditor  the  rights  which  belong  to  him  because 
of  inadequate  performance.  It  may  be,- and  it  is  an  opinion  which 
has  been  upheld,  that  if  one  sets  up  after  apparent  performance  of 
the  contract  a  refusal  to  pay  because  of  bad  qtiality  or  defective 
performance,  the  fact  that  performance  has  been  received  must  in- 
volve a  change  in  the  burden  of  proof,  but  this  is  an  entirely  differ- 
ent question.  What  is  necessary  to  understand  thoroughly  now  is 
that  receipt  of  performance  as  a  basic  rule  and  by  itself  does  not 
take  away  from  the  one  who  receives  delivery  the  rights  which  be- 
long to  him  at  common  law  of  nonperformance."  In  a  note  to  this 
passage  the  author  adds  that  the  jurisprudence  of  France  is  settled 
to  the  same  effect.  By  provision  of  the  German  Commercial 
Code^^  if  goods  are  sent  from  another  place  prompt  examination 
must  be  made  and  immediate  notice  of  the  defects  given.  Fail- 
iire  to  do  this  is  conclusive  in  regard  to  patent  defects  and  notice  of 
latent  defects  must  be  given  as  soon  as  the  defects  are  discovered. 
§  495.  Waiver  of  defect  in  tender  by  making  wrong  objection.. — 
It  has  been  held  in  a  Xew  York  case^*  that  where  a  buyer  on  tender 

"Handelsgesetzbuch,  Art.  377  (Art.  must    be   regarded    as    waived.      The 

347  in  old  Handelsgesetzbuch) .  actual   decision   of   the   ease   may  be 

'■'Littlejolm    r.    Shaw,    159    N.    Y.  supported,    it     would    seem,    on     the 

188,  53  N.  E.  810.     In  this  case  the  ground  that  the  statement  of  objec- 

contract   called   for    twenty-five    tons  tion  by  the  buyer   at  least   is   some 

of  "  No.  1  cube  gambier."     The  buyer  evidence    that   in    other   respects   the 

rejected  a,  tender  of  the  goods  "  for  goods   actually   fulfilled  the   contract 

two  reasons;    first,  because  they  are  and  that  in  the  absence  of  evidence 

not  good  merchantable  quality,  and,  showing   that   there   were    other   ele- 

again,  because  they  are  not  in  good  ments  in  which  the  contract  had  not 

merchantable  condition."     On  suit  by  been    fulfilled,    there    was     sufficient 

the  seller  to  recover  damages  it  was  proof  to  sustain  the  burden  upon  the 

insisted  that  he  must  prove  fulfilment  plaintifl;',  but  the  ground  upon  which 

of    all    terms    of   the   contract.      The  the   court  rests   its   decision   is   open 

court  held  this  was  unnecessary,  that  to  the  objections  stated  in  the  text, 
•all  other  objections  than  those  stated 
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of  .goods  being  made  to  him  objects  to  the  tender  on  specified 
■grounds, all  other  objections  .are  waived,  and  the  seller  in  order  to 
a-ecover  the  price  need  only  prove  compliance  with  the  contract  in 
ihe  particulars  to  which  the  objections  related.  This  decision  has 
been  followed  -.elsewhere.^^  The  result,  iowever,  seems  contrary 
■to  principle  and  a  considerable  weight  of  authority  upon  closely 
allied  questions.  Upon  principle  if  goods  are  open  to  more  than 
one  objection  and  the  buyer  when  they  .are  tendered  contents  him- 
self with  :giving  one  -reason,  it  is  jhard  to  -see  wliy  iie  thereby  con- 
clusively admits  that  there  is  aio  other  reason.  .His  conduct  may 
afford  some  evidence  that  the  goods  are  subject  only  ^to  the  one  ob- 
jection stated,  but  no  more  than  this  can  be  said.  This  criticism  is 
strengthened  by  authorities  bearing  on  the  same  question  as  ap- 
plied to  contracts  other  than  those  of  sale.  In  contracts  of  service 
the  general  rule  is  established  that  when  a  servant  is  discharged 
on  insufficient  grounds  and  sues  his  employer,  the  master  may 
prove  that  a  sufficient  cause  existed  which  was  not  specified  or 
even  known  at  the  time  of  the  discharge.'^"  And  in  other  cases  of 
contracts  it  ha«  been  held  that  "  the  legal -effect  of  an  act  amount- 
ing to  breach  of  contract  must  be  the  same  whether  it  is  known  or 
unknown  .to  .the  opposite  xontracting  party." ''''     The  only  .proper 

'=  Ginn    v.    W.    C.    Clark   Co.,    143  Allen  v.  Aylesworth,  58  N.  J.  Eq.  349, 

TMLich.  84,  106  N.  W.  867,  107  N.  W.  44  Atl.  178 ;  Green  v.  Edgar,  21  Hun, 

1>04.     This  case,  unlike  the  New  York  414;  Arkush  i;.  Hanan,  60  Hun,  518 

decision,    did   not    present   the    mere  Baillie  v.  Kell,  4  Bing.   N.   C.   638 

point  of  burden  of  proof.    The  huyer  Mclntyre   v.    Hockin,    16    Ont.    App 

•refused   to  accept    coal   tendered   on  498;     Tozer    v.    Hutchison,     12     N. 

the   groimd  that   it   was  not  of   the  "B.    '540,    548.      But    see    Cussons    t 

variety   he   purchased,   and  on  being  Skinner,    11   M.   &   W.   161;    Strauss 

sued  he  offered  evidence  that  the  coal  v.  Meertief,  64  Alu.  299,  310,  38  Am 

rejected   was  not   of   a   merchantable  Eep.  8;   Sheahan  v.  Barry,  27  Mich 

quality.     This  evidence  was  rejected,  217. 

and  the  Supreme  Court  held  it  rightly  "  Williams    Cooperage   Co.   v.    Sec 

rejected,  on  the -ground  that  the  ob-  field,  115  Fed.  Rep.   119    (C.  C.  A.) 

jection  to  the  variety  of  coal  -waived  In  this  case  the  defendant  had  con 

all  objection  to  ihe  quality.  tracted  to  supply  the  plaintiff  with 

■"Willets  V.  Green,  3  C.  &  K.  59;  all   barrels   the   latter   needed   for    a 

■Spotswood     r.    Barrow,    5    Ex.    110;  year.     The  defendant  refiised  to  fill 

Boston  Deep  Sea  "Fishing  Co.  v.  An-  an  order   and   was   held   excused  be- 

sell,  39  Ch.  D.  339;  Abendpost  Co.  v.  cause  the   plaintiff  had  ordered  bar- 

Hertel,  67  711.  App.   501 ;   Odeneal  v.  rels     beyond     their     needs     for     th« 

Henry,    TO    Miss.    172,    12    So.    154;  current     year,     although     the     d»- 

55 
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qualification  of  the  doctrine  here  advocated  arises  where  the  objec- 
tion set  up  at  the  trial  might  have  been  obviated  by  the  seller  had 
he  not  supposed  that  the  buyer's  objection  related  only  to  the  mat- 
ter specifically  referred  to.^^  The  cases  in  which  it  haabeen  held 
that  a  tender  of  money  if  objected  to  on  one  ground  canno?  later  be 
objected  to  on  another,  rest  on  this  principle.  In  the  leading  case''* 
Bayley,  B.,  said :  "  If  you  objected  expressly  on  the  ground  of  the 
quality  of  the  tender,  it  would  have  given  the  party  the  opportu- 
nity of  getting  other  money  and  making  a  good  and  valid  tender; 
but  by  not  doing  so  and  claiming  a  larger  sum,  you  delude  him." 
§  496.  Buyer  need  not  return  goods  —  Provisions  of  Sales  Act. — 

Sec.  50.  BUYER  IS  NOT  BOUND  TO  RETURN 
GOODS  "WRONGLY  DELIVERED.— Unless  otherwise 
agreed,  where  goods  are  delivered  to  the  buyer,  and  he  refuses  to 
accept  them,  having  the  right  so  to  do,  he  is  not  bound  to  return 
them  to  the  seller,  but  it  is  sufficient  if  he  notifies  the  seller  that  he 
refuses  to  accept  them. 

This  provision  is  identical  with  section  36  of  the  English.  Sale  of 
Goods  Act. 

§  497-  The  buyer  need  not  return  goods  at  common  law. —  If 
goods  have  been  sent  to  a  buyer  of  a  kind  or  quality  which  he  never 

fendant     was     not     aware     of     this.  tion,    even    if    it    were    valid    where. 

See  also  Gray  v.  Smith,  83  Fed.  Rep.  as  in  this  case,  it  toas  one  that  could 

824,  48  U.  S.  App.  581,  28  C.   C.  A.  hoL-e  been  obviated  by  the  defendant. 

168;    Crummey    r.    Eaudenbush,    55  Benson  v.  Cromwell,  6  Abb.  Pr.  Caa. 

Minn.  426,   56   X.   W.   1113.     In  the  83,    85."      Similarly    in    Lathrop    r. 

case  last  cited  the  refusal  to  deliver  O'Brien,  57  Jlinn.  175,  179,  58  X.  W, 

possession    on    a    ground    which    did  987,  the  court  said  of  a  defect  in  a 

not   entitle   the    defendant   to   refuse  title  of  real  estate:     "  The  defendant, 

was   held   not   to   bar   the   defendant  having   placed   his   refusal   solely   on 

from   setting  up  when   sued  another  a  certain  otlier  specified  objection,  is 

and   sound  reason  to  justify  the  re-  precluded   from  now  raising   another 

tention.  objection,    trifling    in    its    character, 

™  Thug  in  Higgins  r.  Eagleton,  155  and  which,  if  made  at  the  time,  could 

N.   Y.   406,   472,    50   N.    E.    287    (an  have    been    easily    remedied    by    the 

action  by  one  entitled  to   a  convey-  plaintiff."     See  also  Paisley  !.'.  Wills, 

ance  of  real  estate),  the  court  said:  18    Ont.   App.    210. 
"  The  plaintiff,  on  the  law  day,  hav-  ™  Pnlgass   i\  Oliver,  2   C.  &  J.   15, 

ing   made    specific   objections   to   the  collecting  earlier  authorities.     Amer- 

title,    which    were    unfounded,    could  ican   cases   are   collected    in   28    Am. 

not  subsequently  raise  a  new  objec-  &  Eng.  Encyc.   (2d  ed.)    34. 
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agreed  to  take,  the  seller  is  a  mere  volunteer  and  the  buyer  is  in 
the  position  of  a  bailee  who  has  had  goods  thrust  upon  him  with- 
out his  assent.  Doubtless  a  buyer  in  such  a  position  must  take 
reasonable  care  of  the  goods,^**  but  nothing  more  than  that  can  be 
demanded  of  him.  Accordingly  he  is  under  no  obligation  to  re- 
turn the  goods  to  the  seller,  and  after  notice  that  the  goods  have 
not  been  and  will  not  be  accepted  the.  seller  must  assume  the  bur- 
den of  removing  them.^^  While  the  goods  remain  in  the  buyer's 
possession,  under  these  circumstances,  they  are  of  course  at  the 
seller's  risk.®^ 

§  498.  Resale  of  goods  by  the  buyer,—  It  not  infrequently  hap- 
pens that  the  seller,  when  notified  that  the  goods  are  not  in  con- 
formity with  the  contract  and  when  requested  to  remove  them, 
fails  to  do  so,  claiming  that  the  contract  has  been  properly  ful- 
filled. Under  these  circumstances  it  may  be  clearly  the  best  thing 
to  do,  from  a  business  standpoint,  for  the  buyer  in  whose  possession 
the  goods  are  to  sell  them  at  once  and  leave  the  question  whether 
the  goods  fulfilled  the  terms  of  the  contract  or  not  to  subsequent 
determination.  Where  goods  are  perishable  or  expensive  to  keep, 
or  of  fluctuating  value,  any  other  course  is  attended  with  loss  to 
one  party  or  the  other.  Accordingly  it  has  been  held,  and  it  seems 
reasonable,  that  the  buyer  though  refusing  to  take  title  because  the 
goods  are  not  what  he  bargained  for  may,  after  notifying  the  seller 
of  his  rejection  and  requesting  him  in  vain  to  remove  the  goods, 
resell  them  on  the  account  of  the  seller.^' 

'"Dailey  v.  Green,  15  Pa.   St.  118,  343,  24  So.  703;   Spaulding  v.   Hans 

126.  Com,  07  N.  H.  401 ;  Starr  ;;.  Torrey, 

«i  Grimoldby  v.  Wells,  L.  R.  10  C.  22  N.  j.  l.    (2  Zabriskie)    190,  190 -, 

P.  391;  Lucy  v.  Mouflet,  5  H.  &  N.  Smalley  v.  Hendrickson,  29  N.  J.  L. 

229;  Gray  t.  Consolidated  Ice  Mach.  (5     Dutch.)      371;      Rheinstrom     r. 

Co.,    103    Ga.     115,    29    S.    E.    604;  Steiner,   69   Ohio   St.   452,   09   N.   E. 

Doane  v.  Dunham,  65  111.  512;  Hunt  745;    Gibson    v.    Vail,    53    Vt.    470: 

p.   Wyman,   100  Mass.   198;   Alden  v.  Exhaust  Ventilator  Co.  u.  Chicago  Br. 

Hart,   161  Mass.   576,   581,  37  N.  E.  Co.,  66  Wis.  218,  57   Am.  Rep.  257. 

742 ;  McCormick  Harvesting  Machine  09  Wis.  454,  34  N.  W.  509,    Compare 

Co.    V.    Cochran,    64    Mich.    630,    31  Elliott  v.  Howison,  146  Ala,  568,  40 

N.    W.    561;    McCormick   Harvesting  So.  1018. 

Machine   Co.   v.   Chesrown,   33   Minn.  '^  Doane  v.  Dunham,  79  111.  131, 

32    21  N.  W.  846;  Mulcahy  v.  Dieu-  '"Rubin    v.    Sturtevant,     80     Fed. 

donne,          Minn.        ,  115  N,  W.  636;  Rep.   930,  51   U.   S,  App.  286,  26   C, 

Straus    V.    Furniture    Co.,    76    Miss.  C.  A.  259;  Jones  v.  Bloomgarden,  143 
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§  499.  Damages  for  failure  to  accept  delivery  —  Provisions  of  tlie 
Sales  Act. — 


Sec.  51.  BUYER'S  LIABILITY  FOR  FAILURE  TO 
ACCEPT  DELIVERY.—  When  the  seller  is  ready  and  willing 
to  deliver  the  goods,  and  requests  the  buyer  to  take  delivery,  and 
the  buyer  does  not  within  a  reasonable  time  after  such  request  take 
^livery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  occa- 
sioned iy  Ms  neglect  or  refusal  to  take  delivery,  and  also  for  a 
reasonable  charge  for  the  care  and  custody  of  the  goods.  If  the 
neglect  or  refusal  of  the  buyer  to  take  delivery  amounts  to  a  repudi- 
ation or  breach  of  the  entire  contract,  the  seller  shall  have  the  rights 
against  the  goods  and  on  the  contract  hereinafter  provided  in  favor 
of  the  seller  when  the  buyer  is  in  default. 

This  section  follows  section   37  of  the  English   Sale  of  Goods 
Act.     The  last  sentence,  however,  is  slightly  changed  in  form.** 


Jlich.  326,  106  N.  W.  89 1.  The  same 
rule  i»  also  stated  in  Story,  Sale, 
•  §  40&,  but  none  of  the  cases  cited  in 
support  of  tlie  section  are  in  point. 
In  Rubin  v.  Sturtevant,  the  court 
said,  of  the  position  of  the  buyers : 
■"By  the  refusal  of  the  plaintiffs  to 
receive  the  returned  goods  they  found 
themselves  in  the  custody  of  the 
goods  at  a  distant  city.  It  then  be- 
came proper  for  them,  if  it  was  not 
obligatory,  to  take  such  measures  as 
would  be  most  expedient  to  save  un- 
necessary loss  to  the  plaintiffs.  If 
they  liad  stored  them  they  would  have 
been  entitled  to  recover  the  reason- 
able expenses.  If  it  was  more  ex- 
pedient to  sell  them,  and  if  they 
exercised  reasonable  diligence  in  sell- 
ing them,  they  only  became  respon- 
sible for  the  proceeds."  In  Chapman 
V.  Jlorton,  11  M.  &  VV.  534,  goods  had 
been  shipped  to  the  buyer  which  were 
not  satisfactory  to  him  and  he  gave 
notice  that  if  no  directions  were 
given  by  the  sellers  he  would  sell  the 
goods  for  the  best  price  he  could  get 
and  apply  the  proceeds  in  part  satis- 


faction of  his  damages.  The  sellers' 
reply  indicated  that  they  considered 
a  valid  sale  had  been  made  and  that 
the  buyer  was  liable  for  the  price. 
Later  the  defendant  advertised  the 
goods  and  sold  them  in  his  own  name 
to  a  third  person.  In  .an  action  by 
the  sellers  for  the  price  the  buyer 
was  held  liable.  Lord  Abinger,  how- 
ever, said :  "  If  the  defendant  in- 
tended to  renounce  the  contract,  he 
ought  to  have  given  the  plaintiffs  dis- 
tinct notice  at  once  that  he  repudi- 
ated the  goods  and  that  on  such  a 
day  he  should  sell  them  by  such  a 
person  for  the  benefit  of  the  plain- 
tiffs." It  is  probably  true,  as  said 
in  Smith,  ilercantile  Law"  (10th 
ed.),  660,  quoted  in  Benjamin,  Sale 
(5th  Eng.  ed.),  752,  note  1,  that  a 
sale  by  the  buyer  on  behalf  of  the 
seller  "  is  a  dangerous  course  to  pur- 
sue and  never  ought  to  be  resorted  to 
without  necessity." 

=*In  the  English  act  the  last 
sentence  i&  as  follovrs:  "Provided 
that  nothing  in  this  section  shall 
affect  the  rights  of  the  seller  where 
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§  500.  Distinction  between  a  partial  and  a  total  bireack,  of  coii> 
tract. —  In  the  civil  law  a  sharp  distinction  is  observed  between 
mora,  or'  delayed  performance  by  one  under  a  dntjj  and  an  actual, 
breach  of  the  duty.  The  distinction  is  not  so*  sharply-  defined  in 
our  law  and  it  is  obvious  that  delay  under  some  circumstances' 
is  equivalent  to  a  total  breach.  But  it  is  not  every  breach  of  con- 
tract which  justifies  the  injured  paTty  in.  refusing  to  perform  on' 
his  part  though  every  breach  of  contract  does  give  rise  to  a  right 
of  action.  If  a  breach  of  contract,  whether  due  to  delay  in  per" 
f ormance  or  any  other  cause,  is  so  slight  as  not  to  justify  a  refusal 
of  the  injured  party  to  continue  with  the  contract,  it;  is  clear  that" 
his  damages  must  be  calculated  on  the  basis  of  the  injury  caused 
by  the  delay  or  defect  only.  Again,  it  often  happens-  that  thDus;h 
a  delay  has  taken  place  which  would  justify  the'  ixijnred  party  in. 
refusing  to  continue  under  the  contract,  both  parties  in-  fact  con- 
tinue to  perform.  It  is  for  such  cases  that  section  51  of  the-  Sales- 
Act  provides.  It  is  immaterial  whether  the  property  in  the  goods 
has  passed  to  the  buyer  or  not..  If  the  property  has  not  passed^  the- 
contract  is  wholly  executory,  but  even  if  the  property  has  passed,. 
so  far  as  the  buyer's  obligation  to  take  delivery  is  concerned,  the 
contract  still  remains  unperformed.*'^     The  case  is  more  difficult: 

the  neglect  or   refusal   of  the   buyer  not    removing    them     should    he    be 

to    take    delivery    amounts   to    a   re-  prejudiced  by  the  delaj'."     Tliis  was 

pudiation  of  the  contract."     Instead.  a  casef- of:  an.  executed .  sale ;   but;  ini 

of  simply     -withdrawing  such  a  case  Dibble  v.   Corbett,  5   Bosw.   2.02,  the. 

from    the    operation    of    the    section  same    rule    was    applied    "where    the 

it  seemed  better  to  make  a  positive  property     had     not     passed.     Hoff- 

statement   as   to   the    rights   of    the  man,  J.,  said-:     "  If  a.  Buyer's  neglect' 

seller  in  case  of  repudiation,  and  in  of  this  character  does-  not  entitle  the- 

the     American     act,     therefore,     the  seller  to  put  an  end  to  the  contract 

wording  was  changed.     It  seems  also  (3   Campb.   42T) ,   he  has  no  redress 

that  a  breach  of  the  entire  contract  for  the  injury  done  him  and- expenses-' 

would   have   the    same   effect    as    re-  incurred    by   him'  through,  the-  pur- 

pudiation    and,    therefore,    that    con-  chaser's   fault,   but  by   an   action   of 

tingency  was  added  as  an  alternative  this    nature;    and  to   hold   that   the 

to  repudiation.  subsequent   performance   of    the  bSiT»- 

"  Greaves  v.  Ashlin,  3  Campb.  426.  gain  which  he  could  not  prevent  shall. 

Lord    Ellenborough    says:     "If    the  rob  him  of  this  redress  would  be  a- 

buyer  does  n-ot  carry  away  the  goods  conclusion    as    manifestly    unjust   as 

bought  vdthdn  a  reasonable  time,  the  we"  think  it  untenable."     The  rule  in 

seller    may    charge    him    warehouse  the  civil  law  is   the   same.     Pothier 

room;  or  he  may  bring  an  action  for  Contract  of  Sale,  §§  291-293. 


870  Peefoemance  of  Conteact. 

where  the  delay  in  performance  or  the  errors  in  performance  by 
the  party  in  default  are  so  great  as  to  justify  the  injured  party  in 
refusing  to  go  on  with  the  contract,  and  both  parties  do  not  assent 
to  continued  performance.  An  analogous  situation  arises  if  one 
party  totally  repudiates  the  contract.  Under  such  circumstances 
it  is  clear  that  the  injured  party  may  bring  an  action  in  which  he 
will  recover  damages  calculated  on  the  loss  of  the  entire  contract. 
This  right  is  covered  by  sections  64  and  67  of  the  Sales  Act.®" 
Must  the  injured  party,  however,  take  this  course  or  may  he,  with 
or  without  suing  for  such  damages  as  he  has  already  suffered,  con- 
tinue to  hold  himself  ready  to  perform  and  later  bring  an  action  if 
the  party  in  default  continues  to  refuse  to  perform  the  contract  ? 
§  500-a.  One  action  only  allowed  for  a  single  breach  of  contract. — 
In  laying  do'wn.  rules  to  govern  this  matter  the  law  seems  to  have 
had  two  objects  in  view;  first,  the  restriction  of  suits  to  such  a 
number  as  is  absolutely  necessary  for  purposes  of  justice  and,  sec- 
ond, the  minimising  of  damages  to  the  defendant  so  far  as  is  pos- 
sible, without  denying  to  the  injured  party  compensation  for  the 
wrong  which  he  has  suffered.  Accordingly  there  can  be  but  one 
action  for  a  single  breach. ^'^  Nonperformance  by  one  party  will 
give  rise  to  a  cause  of  action  as  soon  as  there  is  a  day's  delay  in 
performance  beyond  the  period  stipulated  for  in  the  contract,  for 
it  is  fundamental  that  for  any  actual  failure  to  do  as  agi'eed  the 
injured  party  has  a  remedy.  In  such  an  action  the  injured 
party  must  recover  all  the  damages  which  he  can  ever  get 
for  the  failure  to  deliver  on  the  agreed  day.  Accordingly  it  may 
not  be  wise  for  him  to  bring  his  action  immediately  because  the 
breach  of  contract  may  at  the  time  not  be  such  a  breach  as  will  in- 
volve the  nonperformance  of  the  contract  altogether,  and  the  dam- 
ages recovered  will,  therefore,  be  calculated  on  the  assumption  that 
the  contract  will  be  carried  out  in  the  future.  A  distinction  must 
here  be  observed  between  an  obligation  to  pay  money  and  an  obli- 
gation to  deliver  goods  or,  indeed,  do  anything  other  than  pay 
money.  Where  there  is  an  absolute  obligation  to  pay  money  even 
though  an  action  be  brought  by  the  creditor  immediately  after  ma- 
turity, whatever  the  cause  or  nature  of  the  debtor's  delay  in  pay- 

"See   infra,    §§   580,   597.  kinds  of  obligations  in  tort  and  con- 

"  Numerous   cases  illustrating  this      tract    are    collected     in     Sutherland, 
principle  in  its  application  to  variouo      Damages   (3d  ed.),   {  306. 


CONTEACTUAL    OBLIGATION    OF    THE    PaETIES.  871 

ment,  the  plaintiff  will  recover  the  full  amount  of  the  debt  with 
interest ;  for  the  payment  of  money  is  what  the  defendant  ought  to 
do  according  to  the  contract  and  the  judgment  is  in  effect  like  a 
decree  for  specific  performance.  Where  the  promise  is  anything 
other  than  to  pay  money,  however,  the  court  in  giving  damages  is 
not  giving  what  was  bargained  for  but  a  money  equivalent  as 
nearly  as  can  be  calculated.  Unless  the  contract  is  totally  broken 
it  is  not  desirable  that  a  money  equivalent  should  be  given  in- 
stead of  what  the  parties  bargained  for.  It  is  often  better  that  the 
contract  should  be  carried  out  a  little  late  or  defectively  rather 
than  that  the  parties  should  be  deprived  of  the  opportunity  of  per- 
formance altogether  and  that  a  money  equivalent  should  be  sub- 
stituted which,  in  the  nature  of  the  case,  is  more  or  less  imperfect 
relief.  It  should  be  observed,  however,  that  this  distinction  be- 
tween an  obligation  to  pay  money  and  do  other  things  is 
only  applicable  where  the  money  is  absolutely  due.  When 
money  is  promised  in  exchange  for  something  else  which 
has  not  been  given,  and  where,  therefore,  no  debt  has  arisen, 
a  breach  of  the  promise  to  pay  the  money  for  the  perform- 
ance to  be  exchanged  for  it  is  ground  for  the  payment  of 
damages,  not  for  the  recovery  of  the  full  sum  promised.  In  such 
a  case  the  same  considerations  are  applicable  as  in  the  case  of  obli- 
gations to  deliver  goods  or  render  services.  In  case  of  a  breach  of 
contract  other  than  the  nonpayment  of  a  sum  of  money  absolutely 
due,  where  there  is  not  a  total  breach  of  contract,  the  damages  of 
the  plaintiff  will  be  such  an  amount  as  will  compensate  the  plain- 
tiff for  the  laite  or  defective  performance  of  the  defendant.^*  It 
may,  however,  appear  subsequently  that  the  defendant  will  never 
perform,  either  because  of  his  own  permanent  unwillingness  to 
do  so,  or  because  his  delay  is  so  great  before  he  becomes  willing  to 
perform  that  the  plaintiff  is  justifiably  unwilling  to  allow  him  to 
perform  thereafter.  If,  however,  the  plaintiff  has  already  recov- 
ered in  an  action  on  the  same  breach  of  promise  damages,  based  on 
the  assumption  that  the  contract  is  to  be  carried  out  in  the  future 
he  can  bring  no  further  action.  He  has  already  sued  upon  this 
cause  of  action  and  but  one  action  is  allowed  him,  although  the 
damages  he  received  in  that  action  have  proved  inadequate  compen- 

"  In  early  times  the  plaintiff  se^ms       Badger    v.    Titcomb,    15    Pick.    409, 
to    have    recovered    entire    damages.       414. 
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sation.  Had  lie  deferred  bringing  action  until  it  appeared  that  a 
consequence  of  the  breach  of  contract  was  that  the  contract  would 
never  be  performed  at  all,  not  simply  that  its  performance  would 
be  delayed,  he  might  have  reeovered  damages  sufficient  to  compen- 
sate him  for  the  total  loss-  of  his  bargairt.^ 

§  50G-b.  Sometimes  one  action  only  allowed  for  several  breaehea 
of  contract. — Sometimes-,  however,  the  contract  may  provide  for 
more  than  one  performance  by  a  promisor.  In  such  a  case 
it  seems  the  breach  of  each  promise  is  a  separate  breach.. 
of  contract  rendering  the  promisor  liable,  and  an  immediate 
action  upon  a  breach  of  one  promise  will  not  involve  an  in- 
ability to  sue  subsequently  on  later  breaches  of  the  same  contract,, 
for  the  causes  of  action;  are  different.^®  After  more  than  on& 
breach  of  the  same  contract  has  occurred,  however,  the  injured, 
party  must  join  in  any  action  brought  all  breaches  which  have- 
theretofore  taken  place ;  since  to  bring,  separate-  actions  for  each 
breach  is-  unnecessaTily  vexatious  to  the-  defendant  without  giving 
the  plaintiff  any  advantage. ®°  This  rule  is-  based  on  motives  of 
policj^  and  has  even  bee-n  applied  to  entirely  distinct  bargains 
where  they  constitute  a.  running  account  between  the  parties. 
Though  each  item  of  such  an  account  must  in  law  be  regarded  as 
a  separate  transaction,  it  is  frequently  held  that  the  plaintiff  must 
bring  a  single  action  for  whatever  is  due  on  the  account  at  the  time 
action  is  brought  unless  some  good  reason  for  a  contrary  course 
exists-. ^-^  Further,  one  or  more  breaches  of  a  bilateral  contract  may 
be  so  serious  that  the  injured  party  is  justified  in  refusing,  to  per- 
form further ;  or  the  wrongdoer  may  totally  repudiate  or  abandon 
a   bilateral   contract.      In   siich   a   case   undoubtedly  the   injured 

"  Beecher  r.  Conradt,  13  N.  Y.  108,  successively-  sued  on  as  they  become 

64  Am.  Dec.  535;  Eddy);.  Davis,  116  payable    (Wells,  Res   Adj.   203),  but 

N.   Y.    247,    22   N.    E.    362;    Seed.  v.  each  action  should  include  every  in- 

Johnaton,  63  N.  Y.  App.  Div.  340,  71  stal-ment  due  -when  it  is  commenced, 

N.  Y.  Suppl.  579.  unless-  a  suit  is,  at  the  tim«,-  pending" 

""  Manton  v.   Gammon,   7   111.   App.  for    the    recovery    thereof    or    other 

201;  Bandernagle  v.  Codes,  19  Wend.  special  circumstances  exist.    Lorillard 

207.     In  Seed  v.  Johnston,  63  N.  Y.  v.   Clyde,   122  IsT.  Y.  41." 
App.  Div.  340,  343,  71   N.  Y.  Suppl.  "Lee  v.  Tannenbsum,  62  Ala.  501; 

579,  the   court  said:   "It   is   a   -well;  Avery^  r.  Fitchj  4  Conn.  362;  Eobbins 

es-tablished   proposition    of    law    that'  i'.  Conley,  47  ilo.  App.  502   (compare 

if  a  contract  provides  for  payment  by  Alkire  Grocer  Co.  v.  Tagert,  60  Mo. 

instalments,    due    at   different   times,  App.    389)  ;    Guernsey-  v.    Carver,    8 

the    instalments   may,    of    course,    be  Wend.  492,  24  Am.  Dec.  60;  Bander- 
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party  may  sue  and  in  one  action  recover  damages  based  on  the 
entire  value  of  the  contract,^^  for  a  consequence  of  the  breach 
already  committed  is  that  the  whole  contract  will  not  be  performed. 
It  may  happen,  however,  that  the  injured  party  will  prefer  not  to 
exercise  his  right  to  refuse  to  continue  performance  but  rather  to 
hold  himself  ready  to  perform  the  remainder  of  the  contract  and 
demand  performance  from  the  other  party,  from  time  to  time,  as 
it  may  become  due.  This  course  though  it  seems  allowed  in  Eng- 
land is  not  generally  allowed  in  this  country.  If  the  breach  is  such 
that  the  injured  party  may  treat  it  as  an  entire  breach  of  the  con- 
tract, it  seems  that  he  must  do  so  or,  rather,  that  if  he  fails  to  do 
so  he  can  bring  no  new  action  after  the  first  in  which  he  claimed 
and  recovered  damages  for  the  partial  breach  only.  The  reason  of 
this  is  that  it  sufficiently  protects  the  plaintiff  in  that  he  is  al- 
lowed to  recover  full  damages  and,  at  the  same  time,  it  minimises 
the  damage  of  the  defendant  by  not  allowing  him  to  be  vexed  with 
a  number  of  separate  suits.®^ 


nagle  r.  Cocks,  19  Wend.  207,  32  Am. 
Dec.  448.  But  see  contra,  Seddon  !'.  Tu- 
top,  6  T.  E.  607 ;  Badger  v.  Titcomb, 
15  Pick.  400,  26  Am.  Dec.  611;  Beck 
V.  D«vereaux,  9  Neb.  109 ;  McLaughlin 
V.  Hill,  6  Vt.  20. 

"  It  is  not  intended  to  intimate 
that  a  repudiation  before  the  time  for 
performance  will  give  rise  to  an  im- 
mediate cause  of  action.  As  to  this, 
see  infra,   §   585. 

"  So  far  as  the  matter  of  repudia- 
tion is  concerned  the  question  is 
covered  by  section  64  (4)  of  the 
Sales  Act.  See  infra,  §§  580,  588, 
589.  In  regard  to  a.  ease  where  there 
has  been  a  material  breach  but  no 
repudiation,  the  case  is  not  so  clear 
either  on  principle  or  on  authority, 
but  in  such  a  case,  also,  it  seems  that 
the  plaintiff,  unless  the  circumstances 
show  that  the  defendant  intends  to 
continue  performance,  not  only  may 
but  must  recover  all  damages  in  his 
action  which  he  can  ever  recover. 
Pakas  V.  Hollingshead,  184  N.  Y.  211, 
77  N.  E.  40,  3  L.  R.  A.  (N.  S.)   1042, 


112  Am.  St.  Rep.  601.  In  this 
case  the  defendants  agreed  to  sell 
and  deliver  to  the  plaintiff  50,000 
pairs  of  bicycle  pedals  in  instalments. 
Two  thousand  six  hundred  and  eight 
pairs  were  delivered,  but  the  de- 
fendaiit  wrongfully  failed  to  make 
further  delivery.  After  a  time,  when 
about  19,000  pairs  of  pedals  should 
have  been  delivered,  the  plaintiff 
brought  action,  seeking  damages  for 
the  failure  of  the  seller  to  deliver 
that  number.  The  plaintiff  recovered 
judgment  in  this  action.  Subse- 
quently after  the  time  within  which 
the  remainder  of  the  pedals  should 
have  been  delivered,  according  to  the 
terms  of  the  contract,  the  plaintiff 
brought  action  for  the  failure  of  the 
defendant  to  deliver  them.  The  Ap- 
pellate Division  of  the  Supreme  Court 
held  that  the  plaintiff  was  debarred 
by  his  former  action  from  further 
recovery,  and  this  decision  was  con- 
firmed by  the  Court  of  Appeals. 
Compare  Gall  v.  Gall,  126  Wis.  390, 
105  N.  W.  953. 
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CHAPTER  XIV. 

Aw  Unpaid  Seller's  Lien. 

Section  501.  Definition  of  an  unpaid  seller  in  the  Sales  Act. 

502.  When  a  seller  is  unpaid. 

503.  Who  is  entitled  to  the  remedies  of  an  unpaid  seller. 

504.  Remedies  of  an  unpaid  seller  under  the  Sales  Act. 

505.  Remedies  of  an  unpaid  seller  at  common  law. 

506.  When  the  seller  has  a  lien  under  the  Sales  Act. 

507.  When  the  seller's  lien  arises. 

508.  Lien  not  lost  by  part  delivery  —  Provisions  of  the  Sales  Act. 

509.  When  part  delivery  is  a  surrender  of  lien. 

510.  Loss  of  lien  —  Provisions  of  the  Sales  Act. 

511.  Lien  is  lost  by  delivery  to  the  buyer. 

512.  Lien  is  lost  by  delivery  to  an  agent  or  bailee  for  the  buyer. 

513.  Lien  lost  where  goods  are  in  a  public  place. 

514.  Lien  is  lost  when  goods  are  in  the  possession  of  the  buyer. 

515.  Agreement  for  continuance  of  a  lien. 

516.  Waiver  of  lien. 

§  501.  Definition  of  an  unpaid  seller  in  the  Sales  Act. —  The 

fourth  part  of  the  Sales  Act  deals  with  the  rights  of  the  unpaid 
seller  against  the  goods,  and  the  opening  section  of  this  part  is  as 
follows : 

Sec.  52.  DEFINITION  OF  UNPAID  SEIXER.— (1.) 
The  seller  of  goods  is  deemed  to  be  an  unpaid  seller  within  the 
meaning  of  this  act  — 

(a.)  When  the  whole  of  the  price  has  not  been  paid  or  tendered. 

(b.)  When  a  bill  of  exchange  or  other  negotiable  instrument  has 
been  received  as  conditional  payment,  and  the  condition  on  which 
it  was  received  has  been  broken  by  reason  of  the  dishonor  of  the 
instrument,  the  insolvency  of  the  buyer,  or  otherwise. 

(2.)  In  this  part  of  this  act  the  term  "seller"  includes  an  agent 
of  the  seller  to  whom  the  bill  of  lading  has  been  endorsed,  or  a 

[875] 


870     Eights  of  an  Unpaid  Sellee  Against  the  Goods. 

consignor  or  agent  who  has  himself  paid,  or  is  directly  responsible 
for,  the  price,  or  any  other  person  who  is  in  the  position  of  a  seller. 

This  section  is  identical  with  section  38  of  the  English  Sale  oi 
Goods  Act,  except  that  in  (1)  (b)  the  words  "  has  been  broken" 
have  been  substituted  for  the  words  "has  not  been  fulfilled." 
And  in  the  last  line  of  the  same  sub-section  the  additional  words 
"  the  insolvency  of  the  buyer"  have  been  inserted.  The  first  of 
these  changes  is  made  because  the  rights  of  an  unpaid  seller  do 
not  arise  where  a  negotiable  instniment  is  given  until  there  has 
been  default  in  the  condition.  Presumably  the  words  in  the 
English  act  would  be  construed  as  meaning  "  has  not  been  ful- 
filled after  the  time  for  performance  has  arrived ; "  but  it  seemed 
better  to  make  the  meaning  clear  by  stating  that  the  condition 
must  have  been  broken.  The  words  relating  to  the  insolvency  of 
the  buyer  were  inserted  because  one  of  the  commonest  reasons 
for  the  seller's  reassertion  of  a  lien  upon  the  goods  after  a  nego- 
tiable note  has  been  given  for  the  price  is  the  insolvency  of  the 
maker.  Although  the  words  "  or  otherwise  "  in  the  statute  would 
malce  it  easy  for  a  court  to  protect  the  seller  in  such  a  case,  it 
seemed  best  to  make  an  expreiss  provision  for  the  case. 

§  502.  When  a  seller  is  unpaid.— iUthough  tender  of  performance 
is  not  the  same  as  performance,  and  a  seller  to  whom  the  price  of 
goods  has  been  tendered  is  strictly  unpaid,  and  can,  therefore, 
bring  an  action  subsequently  for  the  price  which  he  has  refused, 
yet  tender  destroys  the  seller's  lien.-'  Accordingly,  within  the 
meaning  of  the  statute  as  at  common  law,  after  tender  the  seller 
is  not  an  unpaid  seller.  Payment  of  a  part  only  of  the  price,  how- 
ever, does  not  destroy  a  seller's  lien.^  AVhere  the  seller  has  ac- 
cepted  a  note, or  bill  of  exchange  in  payment  for  the  goods,  his 
rights  depend  upon  whether  the  obligation  was  aecepte.d,  as_condi- 
tional  or  as  absolute  payment.  If,  as  is  commonly  the  case,  the 
document  was  accepted  as  })ayment  only  subject  to  the  condition 
th^tjt_£liffi[jld.be.  honored  M.  matuxity,  the  seller  may  assert  all  the 

'Martindale  V.Smith,  1  Q.  B.  389;  Feise    v.    \Yray,    3     East,    93;     Van 

Mirabita  v.  Imperial  Ottoman  Bank,  Casteel    v.    Booker,   2    Ex.    691,    702, 

3    Ex.    D.    164.       See    also    Clark     (^  709;   Ex  parte  Chalmers,  L.  R.  8  Ch. 

Mauran,     3     Paige,     373;     Cory     v.  App.    289;    Owens    v.    Weedman,    82 

Barnes,  63  Vt.  456,  21  Atl.  384.  111.   409;    Bradley  v.   Michael,  1   Ind. 

^Hodgson    V.    Loy,    7    T.    R.    440';  551;    Newhall   v.  Vargas,   13  Me.  93, 
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rights  of  an  impaid  seller  against  the  :^oo_ds  if  thp  buvRr  ,niak,(;s  de- 
fault in  paying  the  obligation.^  Similarly,  where  the  buyer  be- 
comes  insolvent  Detore  tJie  bill  or  note  matures,  the  buyer  is 
regarded  as  having  broken  a  condition  upon  wixich  the  obligation 
was. accepted  for  the  price.*  And  if  the  seller  iias  not  so  far  parted 
with  the  possession  of  the  .goods  as  to-have  lost  his  rights  thereby, 
.he  .has  the  same  rights  againsit  the  goods  as  am  ordinary  unpaid 
seller.®  In  most  of  the  cases  presenting  this  question  the  .negoti- 
able paper  given  for  the  price  was  still  in  the  hands  of  the  seller 
,at  the  time  he  sought  to  assert  ,a  lien,  but  it  has  been  held  that 
even  though  the  paper  .has  been  negotiated  if  the  seller  has  in- 
dorsed it  .he  may  assert  a  lien  upon  the  insolvency  of  the  buyer ; 
his  liability  upon  the  indorsement  making  this  necessary  for  .his 
protection.''  If  on  the  maturity  of  notes  given  for  the  price  new 
noites  ;are  taken,  it  is  a  question  of  fact  whether  the  lien  which 


108,  29  Am.  Deo.  489,  15  Me.  314, 
3a  Am.  Dec.  617;  Ware  River  E..  R. 
Co.  V.  Vibbard,   114  Mass.   447, -458. 

"Feise  v.  Wray,  3  .East,  93;  Grif- 
fiths V.  Perry,  28  L.  J.  Q.  B.  204; 
Ux  parte  Lambton,  L.  R.  10  Ch. 
App.  405;  Gunn  v.  TBolekow,  L.  R. 
.10  Ch.  App.  491,  .501;  Ex  parte 
Stapleton,  10  Ch.  D.  586  (C.  A.); 
McElwee  v.  Metropolitan  Lumber 
tTo.,  69  Fed7Rep.  302,  37  U.  S.  AppT 
"26S,  16  C.'C.""a.  232;  ^Tuthill  r.  Skid- 
more,  124  N.  Y.  148,  26  N.  E.  348; 
VVanamaker  v.  Yerkes,  70  Pa.  St. 
443.  The  fact  that  a,  receipt  for  the 
price  has  been  given -does  'not  neces- 
sarily conclude  the  aeller.  Arnold  v. 
Carpenter,   16  R.  I.  560,  18  Atl.  174. 

'  It  -may  be  observed   that  such   a 

•condition  is  imposed  by  la-w  on-prin- 

■ciples    of   justice    rather   than   based 

on    a    construction,    of    the    bargain 

■whicn    the   parties   actually   made. 

"  Miles  v.  Gorton,  2  Cr.  -&  M.  '504, 
612;  Gunn  v.  Bolckow,  L.  R.  10  Ch. 
App.  491,  503;  Moses  v.  Rasin,  14 
Ffed.  Rep.  772,  774;  Re  Manuel  J. 
Tortuondo  Co.,  135  Ted.  Rep.  592; 
Milliken    v.     Warren,    57     Me.    46; 


.Arnold    v.    Delano,    4    Cush.    33,    50 
Am.  Dec.   754. 

"MdElwee  i:  Metropolitan  Lumber 
Co.,  69  Fed.  Rep.  302,  308,  37  U.  S. 
App.  .266,  16  C.  C.  A.  232.  The  court 
there  said :  "  This  revesting  of  the 
lien  is  not  affected  by  the  fact  that 
the  'Seller  ibad  received  conditional 
payment  by  promissory  notes  or  bills 
of  exchange,  .nor  by  the  fact  that 
such  notes  or  bills  had  been  nego- 
tiated -so  -that  they  -were  outstand- 
ing when  they  matured,  or  un- 
matured and  outstanding  when 
the  insolvency  occurred.  Benjamin, 
Sales  (Corb.  ed.),  §§  1130-1185,  and 
note  4;  Valpy  v.  Oakeley,  16  Q.  H. 
941;  Griffiths  v.  Perry,  1  E.  &  E. 
'680;  Grice  i'.  Richardson,  L.  R.  10 
A.  C.  319;  White  v.  Welsh,  38 
Ta.  -St.  396,  420;  Wanamaker  v. 
Yerkes,  70  Pa.  St.  443 ;  Arnold  v.  De- 
lano, 4  Cush.  33;  Towuley  v.  Crump, 
4  Ad.  &  E.  58.  The  liability  of 
defendant  in  error  as  indorser  on 
such  notes  as  had  been  negotiated 
operated  to  continue  the  relation  of 
an  unpaid  vendor.  'The  right  of  re- 
tention is  not  a  right  of  rescission. 
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revived  on  the  maturity  of  the  notes  is  again  waived  by  the  ex- 
tension of  a  further  period  of  credit,  or  whether  the  understand- 
ing of  the  parties  was  that  the  goods  should  remain  pledged  for 
the  price  until  the  renewal  notes  were  paid/ 

§  503.  Who  is  entitled  to  the  remedies  of  an  unpaid  seller?  — 
The  ground  upon  which  an  unpaid  seller  is  allowed  a  lien  and 
kindred  remedies  is  because  of  the  inherent  injustice  of  depriving 
him  of  goods  with  which  he  has  not  finally  parted  where  it  is  evi- 
dent that  he  has  not  been  or  will  not  be  paid  the  price  for  them 
when  it  is  due.  The  same  principle  of  justice  is  applicable  in  every 
case  where  a  possessor  of  goods  is  entitled  to  receive  a  price  on  the 
surrender  of  the  goods.  Accordingly  the  term  "  unpaid  seller  " 
in  the  Sales  Act,  and  at  common  law  in  this  connection,  has  a 
wider  meaning  than  the  literal  language  would  import.  A  factor 
or  other  agent  who  has  advanced  money  in  the  purchase  of  goods, 
or  has  made  himself  primarily  liable  for  the  price  for  his  principal, 
is  thus  entitled  to  the  same  rights  against  the  goods  as  a  seller.* 
So  a  principal  under  obligation  to  consign  goods  to  a  factor  on 
the  insolvency  of  the  latter  may  exercise  the  rights  of  an  unpaid 
seller  though  the  factor  has  made  advances.^  So  a  surety  who 
has  paid  the  price  because  of  the  buyer's  default;^"  but  a  surety 
has  not  this  right  unless  he  has  paid  the  price. ''"'^  It  is  not  ma- 
terial that  the  property  in  the  goods  has  not  passed.  Generally 
the  retention  of  title  by  the  seller  will  of  itself  enable  him  to 
protect  himself ;  but  it  increas<s  the  security  of  the  seller  to  retain 

and  it  is  not  essential  to  the  revival  not  entitled  to  the  protection  of  au 

of  the  lien  that  the  notes  of  the  pur-  unpaid  seller. 

chaser  shall  be  delivered  up  or  ready  '  McElwee  r.  Metropolitan  Lumber 

for    delivery,    though    in    Arnold    v.  Co.,  69  Fed.  Eep.  302,  37  U.  S.  App. 

Delano,  cited  above,  it  seems  to  have  266,   16  C.  C.  A.  232. 

been     so     regarded."     Similarly     in  '  Tucker     v.     Humphrey,     4     Bing. 

Brewer   Lumber   Co.    v.   Boston,   etc.,  516;     Feise    v.    Wray,    3    East,    93; 

R.  Co.,  179  Mass.  228,  60  N.  E.  54S,  Ireland  v.  Livingston,  L.  R.  5  H.  L. 

88   Am.    St.   Rep.    375,   the   seller   of  395,  408,  409;  Newhall  v.  Vargas,  13 

goods  was  allowed  the  right  of  stop-  Me.    93,    29    Am.    Dec.    489,    15    ~Sl~. 

page   in   transitu   on  tendering  back  314,   33    Am.    Dec.    617;    Seymour    r. 

notes  given  for  the  price,   though  in  ]S^e^Yton,    105  Mass.  272. 

the    meantime    tliey   had    been    nego-  '  Kinloch   r.    Craig,    3    T.    E.    119; 

tiated.     Compare    with    (his    the    de-  Newson  r.  Thornton,  6  East,  17. 

cision   of    Sifllcen   v.    Wray,    6    East,  "  Imperial    Bank    i\    London    Dock 

371,   where    a   surety   for    the    buyer  Co.,  5  Ch.  D.   195. 

who  had  not  paid  the  price  was  held  "  Siffken  v.   Wray,   6  East,   371. 
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possession  as  well  as  title,  and  where  necessary  a  seller  who  has 
done  this  can  invoke  by  virtue  of  his  possession  the  i-emedies  al- 
lowed where  title  has  passed. ^^ 

§  504.  Bemedies  of  an  unpaid  seller  under  the  Sales  Act. —      • 

Sec.  53.  REMEDIES   OF  AN  UNPAID   SELLER.— 

(1.)  Subject  to  the  provisions  of  this  act,  notwithstanding"  that  the 
property  in  the  goods  may  have  passed  to  the  buyer,  the  unpaid 
seller  of  goods,  as  such,  has  — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them. 

(b.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping 
the  goods  in  transitu  after  he  has  parted  with  the  possession  of  them. 

(c.)   A  right  of  resale  as  limited  "by  this  act. 

(d.)  A  right  to  rescind  the  sale  as  limited  by  this  act. 

(2.)  Where  the  property  in  goods  has  not  passed  to  the  buyer, 
the  unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of 
withholding  delivery  similar  to  and  coextensive  with  his  rights 
of  lien  and  stoppage  "in  transitu"  where  the  property  has  passed 
to  the  buyer. 

This  section  of  the  Sales  Act  is  identical  with  section  39  of  the 
English  Sale  of  Goods  Act,  except  that  in  (1)  after  the  iirst 
six  words  of  the  section,  the  English  act  has  these  words :  "And 
of  any  statute  in  that  behalf."  And  in  the  English  act  (1)  (d) 
is  not  found.  The  reference  in  the  English  act  to  "  any  statute 
in  that  behalf  "  relates  to  the  English  Factors'  Act.  There  seemed 
no  occasion  for  introducing  by  these  words  an  uncertainty  into  the 
American  act  as  to  possible  other  statutes  giving  the  seller  a  lien. 
As  will  be  seen  subsequently,^^  subsection  1  (d)  though  it  does  not 
represent  the  English  law  is  an  accurate  statement  of  American 
doctrine. 

§  505.  Remedies  of  an  unpaid  seller  at  common  law. —  If  an 
unpaid  seller  retains  both  title  and  possession  of  the  goods,  there 
can  be  no  question  as  to  his  legal  capacity  to  deal  effectively  with 
them.     Accordingly  if  the  buyer  is  so  seriously  in  default  as  to 

"  Jenkyns  v.  Usborne,  7  M.   &  G.  "  See  infra,  |  565. 

678.      Section   53    (2)    of   the    Sales 
Act  so  provides. 
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justify  the  -seller  in  refusing  to  continue  with  the  contract,  the 
seller  may  obviously  malie  any  disposition  of  the^oods  that  pleases 
him.  Indeed  even  though  the  buyer  is  not  in  default  lUnder  the 
contract,  the  seller  .miay .likewise  .dispose  of  the  goods.  He  'will  be 
liable  on  the  contract  if  he  does  so  in  violation  of  the  buyer's 
rights,  but  as  an  owner  in  possession  of  goods  his  ability  to  make 
what  disposition  of  them  he  sees  fit  cannot  be  questioned.  Still, 
if  it  is  material  for  the  seller's  protection  he  may  invoke  the 
remedies  ordinarily  appropriate  for  a  seller  who  has  parted  with 
the  property  in  the  goods.-'"'  But  the  case  in  the  main  to  be  con- 
sidered is  where  the  property  in  the  goods  has  passed  to  the  buyer, 
but  the  possession  remains  with  the  seller.  In  such  a  case  the 
seller's  remedies  to  secure  payment  of  the  price  may  be  considered 
under  the  four  headings  which  are  enumerated  in  section  53  of  the 
Sales  Act,  'namely:  (1)  A  lien,  strictly  so-called;  that  is,  a  right 
to  hold  the  goods;  (2)  a  right  to  stop  the  goods  in  iransitu;  (3)  a 
right  to  resell  them;  (4)  a  right  to  rescind  the  transfer  of  the 
property.  These  difFerent  remedies  may  be  now  considered. 
§  ,506.  When  the  seller  has  a  lien  under  the  Sales  Act. — 

UNPAID  SELLER'S  LIEN. 

Sec,  54.  WHEN  RIGHT  OF  MEN  MAY  BE  EXER- 
CISED.—  (1.)  Subject  to  the  jr.avisions  of  this  act,  the  unpaid 
seller  of  goods  who  is  in  .possession  of  them  is  entitled  to  retain 
possession  of  them  until  payment  or  tender  of  the  price  in  the  fol- 
.lowinjg  cases,  namely: 

(a.)  Where  the  goods  have  been  sold  without  any  stipulation  as 
to  credit. 

(b.)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of 
credit  has  expired. 

(c.)  Where  the  buyer  becomes  insolvent. 

(.2.)  The  seller  may  exercise  Ms  right  of  lien  notwith&taniiing 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  for  the  buyer. 

'This  section  is  identical  with  section  41  of  the  English  Sale  of 
'Goods  Act. 

"  Jenkjms   v.   Usborne,   7  M.   &   Gr.       App.  289 ;    Crummev  «.   Raudenb.uah, 
678;  Ex  ■parte  Chalmers,  L.  R.  8  Cn.      55  Miim.  426,  50  iT.  W.  1113. 
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§  507.  When  the  seller's  lien  arises. — It  is  a  fundamental  prin- 
tiiple  based  on  justice  that  luiless  the  buyer  and  seller  make  a  con- 
trary agreement,  the  seller  is  entitled  to  the  price  at  the  same  time 
that  he  transfers  the  possession  of  the  goods. ■'^  Accordingly  the 
seller  always  has  a  lien  upon  the  goods  which  he  sells  until  pay- 
ment or  tender  of  the  price,  unless  the  terms  of  the  bargain  indi- 
cate a  contrary  agreement.  The  various  terms  which  indicate  such 
a  contrary  agreement  may  all  be  summed  up  in  the  single  ex- 
pression of  sale  on  credit.  The  very  meaning  of  these  words  is 
that  the  seller  binds  himself  to  give  the  goods  over  to  the  buyer 
without  receiving  at  that  time  pay  for  them.-'®  But  even  where 
the  parties  agree  upon  a  sale  cm  credit,  the  seller's  lien  may  revive. 
.By  the  nature  of  such  a  sale,  the  buyer  may  take  possession  of 
the  goods  without  paying  the  price ;  but  if  he  fails  to  do  so  until 
the  term  of  the  credit  has  exprred  and  the  price  becomes  due,  he 
loses  the  right  which  he  theretofore  had."  It  may  be  urged  that 
the  original  agreement  shows  that  the  seller  did  not  rely  upon  his 
lien  in  such  a  case ;  but  the  existence  of  a  lien  does  not  depend 
iipon  the  construction  of  the  contract,  but  upon  a  rule  of  law 
which  is  imposed  by  reason  of  its  inherent  justice.  After  the 
term  of  credit  has  expired,  the  buyer  is  by  the  terms  of  the  con- 
tract bound  immediately  to  pay  the  price  and  the  seller  to  deliver 
the  goods ;  and  it  is  a  general  principle  of  contracts  that  wherever 
the  parties  to  a  bilateral  agreement  are  each  under  an  immediate 
obligation  to  perform,  the  performances  are  concurrently  condi- 
tional."'^   The  insolvency  of  the  buyer  also  revives  the  lien  of  the 

"See  supra,   §§   342,  447.  Conradt,  13  N.  Y.  108,  64  Am.  Dec. 

"  Spartali    v.    Benecke,    10    0.    B.  535,   and  similar  cases.     These   cases 

212,    223;    Abraham   v.    KargeT,    100  relaie  to  sales  of  land,  but  the  prin- 

Wis.  387,  76  N.  W.  330.  ciples  are  equally  applicable  to  sales 

"  Bunney    v.    Poyntz,   4    B.   &   Ad.  of  personal  property.     In  Beecher  v. 

568;    New  v.    Swain,    1    Dans.    &   L.  Conradt,  the  plaintiff  agreed  to   sell 

193;   McBlTvee  v.   Metropolitan  Lum-  a  piece   of  land  for  a   price  payable 

ber  Co.,  69  Fed.  Rep.   302,  37  U.  S.  in  five  annual  instalments,  which  the 

App.  266,  16  C.  C.  A.  232;  Leahy  v.  buyer  promised  to  pay.     The  convey- 

Iiobdell,    80   Fed.    Rep.    665,    667,   54  ance  was  to  be  made  at  the  time  the 

U.  S.  App.  35,  26  C.  C.  A.  75 ;  Robin-  last  instalment  was  paid.     No  instal- 

son    V.    Morgan,    65   Vt.   37,    25   Atl.  ments    were     paid,     but    the    buyer 

S99.  brought    no    action    until    after    all 

"  An      illustration     of     the     same  were     due.      The     court     held     that 

principle  may  be  found  in  Beeeher  v.  though  the  seller  might  have  sued 
56 
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seller,  even  thougii  the  time  for  payment  of  the  price  has  not  yet 
arrived.^"  This  doctrine  is  only  an  application  of  a  general  prin- 
ciple in  the  law  of  contracts  that  when  one  party  lo  a  bilateral 
contract  is  incapacitated  from  performing  his  part  of  the  agree- 
ment, the  other  party  also  is  excused  from  performing.^"    It  should 


for  each  instalment  as  it  became 
due,  or  for  four  instalments  prior  to 
tne  time  when  the  fifth  became  due, 
without  making  any  tender  of  per- 
formance on  his  own  part,  after  that 
time  his  performance  was  concur- 
rently due  witli  the  buyer's,  and  an 
action  for  the  price  could  not  be 
maintained  without  a  tender  of  a  con- 
veyance. So  Hill  r.  Grigsby,  35  C'al. 
G50;  McCroskey  )'.  Ladd,  96  Cal.  455, 
31  Pac.  558;  Irwin  v.  Lee,  34  Ind. 
319;  Soper  r.  Gabe,  55  Kans.  046,  41 
Pac.  969;  Brentnall  v.  Marshall,  10 
Kans.  App.  488,  63  Pac.  93;  Eddy  (. 
Davis,  116  N.  Y.  247,  22  X.  E.  362; 
Shelly  r.  Mikkelson,  5  N.  Dak.  22, 
63  N.  W.  210;  Boyd  v.  McCuUough, 
137  Pa.  St.  7,  16;  First  Xat.  Bank  v. 
Spear,  12  S.  Dak.  108,  80  X.  W.  166; 
Hogan  V.  Kyle,  7  Wash.  59j,  35  Pac. 
399,  38  Am.  St.  Rep.  910.  See  also 
McEIwee  c.  Bridgeport  Land  Co.,  54 
Fed.  Rep.  027,  13  U.  S.  App.  195,  4 
C.  C.  A.  525.  Some  decisions,  how- 
ever, mostly  early  ones,  are  opposed 
to  this  result,  holding  that  by  the 
original  terms  of  the  contract  the" 
obligation  to  pay  the  preliminary  in- 
stalment is  absolute  and  will  not  be 
affected  by  the  delay  in  enforce- 
m.ent.  Weaver  v.  Childress,  3  Stew. 
361;  Hays  v.  Hall,  4  Port.  374,  387, 
30  Am.  Dec.  530;  White  i\  Beard,  5 
Port.  94,  100,  30  Am.  Dec.  552;  Dun- 
can r.  Charles,  5  111.  561 ;  Sheeran  v. 
Moses,  84  HI.  448;  Gray  v.  Meek, 
190  111.  136,  139,  64  N.  E.  1020 
Allen  V.  Sanders,  7  B.  Mon.  593 
Coleman  r.  Rowe,  6  Miss.  460,  37 
Am.  Dec.  164;  Clopton  r.  Bolton,  23 
Miss.    78;    McMath    v.    Johnson,    4i 


Jli'SS.  439 ;  Bowen  v.  Bailey,  42  iliss. 
405,  2  Am.  Rep.  601;  Biddle  v. 
Coryell,  3  Harr.  (X.  J.  L.)  377,  38 
Am.  Dec.  521.  See  also  Loud  v. 
Pomona  Land  Co.,  153  U.  S.  564, 
580,  38  L.  cd.  822;  Bean  v.  Atwater, 
4  Conn.  3,  10  Am.  Dec.  91;  White  t'. 
Atkins,  8  Cush.  367;  Kettle  v. 
Harvey,  21  Yt.   301. 

'°Bloxam  v.  Sanders,  4  B.  &  C. 
941;  Bloxam  v.  Morley,  4  B.  &  C. 
951;  Griffiths  v.  Perry,  1  E.  &  E. 
680;  Ex  parte  Chalmers,  L.  R.  8 
Ch.  App.  289 ;  McElwee  v.  Lumber 
Co.,  69  Fed.  Rep.  302,  37  U.  S.  App. 
266,  281,  16  C.  C.  A.  232;  Owens 
r.  Weedman,  82  HI.  409,  417,  41S; 
Rappleye  v.  Racine  Seeder  Co.,  7!) 
Iowa,  220,  44  N.  \Y.  363,  7  L.  R.  A. 
139;  Thompson  v.  Railroad  Co.,  28 
Md.  396 ;  Arnold  v.  Delano,  4  Cush.  33 
50  Am.  Dec.  754;  Keeler  i\  Goodwin, 
111  Mass.  490,  492;  \Yare  River 
R.  R.  Co.  r.  Vibbard,  114  Mass.  447, 
454;  Lennox  r.  Murphy,  171  Mass. 
370,  373,  50  X.  E.  644;  Crummey  ;:. 
Raudenbush,  55  ilinn.  426,  56  X.  W. 
1113;  Benedict  r.  Field,  16  N.  Y. 
595;  Pardee  r.  Kanady,  100  N.  Y. 
121,  2  X.  E.  885;  Tuthill  r.  Skid- 
more,  124  X.  Y.  148,  26  N.  E.  348; 
Diem  v.  Koblitz,  49  Ohio  St.  41,  29 
X.  E.  1124,  34  Am.  St.  Rep.  531 
White  V.  Welsh,  38  Pa.  St.  396 
Wanamaker  r.  Yerkes,  70  Pa.  St.  443 
Arnold  v.  Carpenter,  16  R.  I.  560,  18 
Atl.  174,  5  L.  R.  A.  357;  Robinson 
V.  Morgan,  65  Vt.  37,  25  Atl.  899; 
Bohn  Mfg.  Co.  i'.  Hynes,  83  Wis.  388, 
53  X".  W.  684. 

^'See     Wald's     Pollock,     Contracts 
(3d  ed.),  pp.  354,  355. 
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be  noticed  that  insolvency  does  not  dissolve  the  bargain ;  it  merely 
revives  the  seller's  lien.  Accordingly  the  legal  situation  is  the 
same  that  exists  in  other  cases  where  the  seller  has  a  lien,  and  he 
has  the  usual  remedies  for  its  enforcement.  Until  he  has  taken 
remedies  which  are  inconsistent  with  the  completion  of  the  sale, 
the  insolvent  or  his  trustee  in  bankruptcy  may,  by  paying  the 
price,  entitle  himself  to  the  goods.^^  It  has  indeed  been  held  that 
the  seller  is  bound  to  tender  the  goods  on  the  chance  that  the  price 
will  be  paid  by  the  insolvent  or  his  representative  in  bankruptcy ,^^ 
but  this  decision  seems  wrong,  and  it  is  doubtful  whether  it  would 
be  followed.  The  insolvency  of  the  buyer  indicates  that  it  is  so 
probable  that  the  bargain  will  not  be  completed  that  the  seller 
should  be  justified  in  awaiting  a  tender  or  request  from  the 
buyer  or  his  representative.^^  It  is  immaterial  that  the  seller 
holds  the  goods  as  bailee  for  the  buyer.  Indeed  this  is  always  the 
situation  where  the  seller's  lien  is  in  question;  for  the  property 
having  passed,  the  seller  is  necessarily  holding  the  buyer's  goods 
and,  therefore,  acting  as  bailee  for  him.^*    And  though  the  seller 

"  Ex   parte    Stapleton,    10    Ch.    D.  vendor,  I  entertain  no  doubt  that  he 

586;   Mess   i;.  Duflfus,  6   Comm.   Cas.  would  be  bound  to  complete  the  con- 

165.  tract  on  hia  part."     See  further,  Ex 

'"  Gibson  v.  Carruthers,  8  M.  &  W.  parte  Tondeur,  L.  R.  5  Eq.  160 ;  Ex 

321.     This  was  a  case  of  considerable  parte  Agra  Bank,  L.  R.   9  Eq.  725; 

hardship.     The   seller  had  agreed  to  New  England  Iron  Co.  r.  Gilbert  R.  R. 

ship  a  cargo  of  linseed  at  Odessa  for  Co.,  91  N.  Y.  153;  Pardee  v.  Kanady, 

London.     Owing  to  the  failure  of  the  100  X.  Y.   121,  2  N.  E.  885;  Vande- 

buyer  the  seller  did  not  ship  the  lin-  grift  v.  Cowles  Engineering  Co.,  161 

seed.      He    was    held    liable    for    not  N.  Y.  435,  55  N.  E.  941,  48  L.  R.  A. 

doing    so,    and   a    plea    that   the    as-  685;  Diem  v.  Koblitz.  49  Ohio  St.  41, 

signees  in  bankruptcy  did  not  within  29  N.  E.  1124,  34  Am.  St.  Rep.  531. 
a  reasonable  time  give  notice  of  their  "  Townley  v.  Crump,  4  A.  &  E.  58 ; 

adoption  of  the  contract  was  held  no  Grice   v.   Richardson,   L.   R.   3   A.   C. 

defense.  319,  324;  McElwee  v.  Lumber  Co.,  69 

^  In   Ex  parte   Chalmers,   L.   R.    8  Fed.  Rep.  302,  37  U.  S.  App.  266,  287, 

Ch.  App.  289,  the  court,  after  saying  288,    16    C.    C.    A.    232;    Perrine    v. 

that  beneficial  contracts  of  the  bank-  Barnard,  142  Ind.  448,  41  N.  E.  820; 

rupt   might  be   adopted  and  a   suflfi-  Thompson  v.   Railroad   Co.,    28   Md. 

cient  portion  of  the  assets  might  be  396,  407 ;  Arnold  i:.  Delano,  4  Cush. 

allowed  to  be  taken  by  the  court  for  33,  38,  50  Am.  Dec.  754;   Conrad   r. 

the    purpose   of   completing  the   con-  Fisher,  37  Mo.  App.  352,  8  L.  R,  A. 

tract,    added:      "If    this    were    done  147;  Whiter.  Welsh,  38  Pa.  St,  396, 

and    due   notice   was    given   to   the  420. 
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Las  charged  the  buyer  storage  for  tlie  goods,  the  lien  still  may  be 
asserted."^ 

§  508.  Lien  not  lost  by  part  delivery  —  Provisions  of  the  Sales 
Act.— 

Sec.  55.  LIEN  AFTER  PART  DELI  VERY.— Where 
an  unpaid  seller  has  made  part  delivery  of  the  goods,  he  may  exer- 
cise his  right  of  lien  on  the  remainder,  unless  such  part  delivery  has 
been  made  under  such  circumstances  as  to  show  an  intent  to  waive 
the  lien  or  right  of  retention. 

This  provision  is  identical  with  section  42  of  the  English  Sale 
of  Goods  Act. 

§  509.  When  part  delivery  is  a  surrender  of  lien. — When  part  of 
the  goods  are  delivered  the  seller  has  a  lien  upon  the  remainder, 
not  simply  for  the  proportion  of  the  price  which  is  due  on  account 
of  the  goods  so  retained,  but  for  ^vhatever  portion  of  the  price  is 
unpaid.""  It  i-s  said  in  the  cases  that  if  delivery  of  the  part  is 
"  intended  as  a  symbolical  delivery  of  the  whole,  and  a  waiver  as 
to  any  right  of  retention  as  to  the  remainder,  the  lien  is  lost."  ^^ 
Doubtless  it  is  possible  for  a  seller  to  agree  to  give  up  his  lien,  but 
it  is  probable  that  the  intent  to  make  such  an  agreement  would 
need  to  be  pretty  explicit  in  i:>rder  to  deprive  the  seller  of  his  right. 
The  case  must  be  distinguished  where  the  part  delivery  is  made  to 
a  subpurchaser.  As  will  be  seeu,^®  the  seller's  lien  is  destroyed 
if  he  agrees  to  hold  as  bailee  for  a  subpurchaser,  and  delivery  of 
a  part  to  a  subpurchaser  would  be  strono-  evidence  of  an  assent  to 
hold  as  bailee  for  him.^®    On  the  other  hand,  as  has  been  said,  an 

-'Miles  r.  Gorton,  2  Cr.  &  M.  504.  467;    Wanamaker   v.   Yerkes,   70  Pa. 

'"Bunney   r.    Poyntz,    4   B.   &    Ad.  St.  443. 

56S;  Dixon  v.  Yates,  5  B.  &  Ad.  313,  ='McElwee    i\    Metropolitan    Lum- 

341;  Miles  r.  Gorton,  2  Cr.  &  M.  504,  ber   Co.,   69   Fed.   Eep.   302,   316,   37 

512;  Fic  parte  Chalmers,  L.  R.  8  Ch.  U.   S.   App.  266,   16   C.  C.  A.  232. 

App.   289;    McElwee    v.  Metropolitan  ^  See  Sales  Act,   §  62;    also  infra, 

Lumber    Co.,    60    Fed.    Rep.    302,    37  §  558. 

V.  S.  App.  200,  293,  16  C.  C.  A.  232;  '"Kemp  c.  Falk,  7  A.  C.  573,  586. 

Haskell  r.  Rice,  11  Gray,  240;  Ware  Lord   Blackburn   said:      "It   is    said 

River  R.  R.  Co.  r.  Vibbard,  114  Mass.  that  delivery  of  a  part  is  delivery  of 

447,  4.')S;  Williams  r.  :\Ioore,  5  N.  H.  the  whole.     It  may  be  a  delivery  of 

235;  McFarland  u.  Wheeier,  26  Wend.  the  whole.     In  agreeing  for  the  de- 
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agreement  by  the  seller  to  hold  as  bailee  for  the  buyer  does  not 
deprive  the  seller  of  his  lien.^"  Whether  the  agreement  to  hold  as 
such  bailee  be  called  a  constrnctive  delivery  or  not,  it  is  not  such  a 
delivery  as  destroys  the  seller's  lien. 

§  510-  Loss  of  lien  —  Provisions  of  the  Sales  Act. — 

Sec.  56.  WHEN  LIEN  IS  LOST (1.)  The  unpaid  seller 

of  goods  loses  his  lien  thereon  — 

(a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  for 
the  purpose  of  transmission  to  the  buyer  without  reserving  the  prop- 
erty in  the  goods  or  the  right  to  the  possession  thereof. 

(b.)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of 
the  goods. 

(c.)  By  a  waiver  thereof. 

(2.)  The  unpaid  seller  of  goods,  having  a  lien  thereon,  does  not 
lose  his  lien  by  reason  only  that  he  has  obtained  judgment  or  decree 
for  the  price  of  the  goods. 

This  section  follov^s,  with  one  slight  change,  section  43  of  the 
English  Sale  of  Goods  Act.  In  (1)  (a)  the  closing  clause  of  the 
English  statute  is,  "  without  reserving  the  right  of  disposal  of  the 
goods."  The  reason  for  the  change  is  because  of  the  terminology 
adopted  in  the  American  act  in  regard  to  bills  of  lading.  The 
English  act  uses  the  phrase  "  right  of  disposal "  for  all  cases 
where  the  shipper  retains  a  hold  upon  the  goods  by  means  of  the 
bill  of  lading.  The  American  act  distinguishes  cases  where  the 
seller,  by  the  form  of  the  bill  of  lading,  reserves  the  property  ui 
the  goods,  and  cases  where  the  possession  merely  is  reserved. ^^ 

§  511.  Lien  is  lost  by  delivery  to  the  buyer. —  Lord  Hardwicke 
stated  that  an  unpaid  factor  ought  to  have  a  lien  upon  the  goods, 
at  least  if  the  principal  became  bankrupt,  even  though  the  goods 

livery   of   goods   with   a   person,  you  of  the  whole,   then   it   is   a  delivery 

are  not  bound  to  take  an  actual  cor-  of   the   whole;    but   if   either   of  the 

poreal  delivery  of  the  whole  in  order  parties   does   not  intend  it  as   a  de- 

to  constitute  such  a,  delivery,  and  it  livery  of  the  whole,  if  either  of  them 

may  very  well  be  that  a  delivery  of  dissents,  then  it  is  not  a  delivery  of 

part    of    the    goods    is    sufficient    to  the  whole." 

afford  strong  evidence  that  it  is  in-  "  See  supra,  §  507. 

tended    as    a    delivery   of   the   whole.  "  See  supra,  §  282^  note  72. 

If  both  parties  intend  it  as  a  delivery 
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had  been  delivered.^^  It  may  be  supposed  that  he  would  have 
been  disposed  to  apply  the  same  doctrine  in  favor  of  an  unpaid 
seller.  And  in  some  States  statutes  have  given  sellers  of  materials 
on  certain  conditions  liens  upon  the  materials  after  delivery.^* 
But  it  has  long  been  settled  that,  apart  from  such  statutes,  if  the 
buyer  gets  both  title  and  possession  from  the  seller,  the  lien  is 
lost.^*  And  it  is  not  revived  if  the  goods  are  redelivered  to  the 
seller  for  a  special  purpose,  as  for  packing.^"  But, the  wrongful 
talcm£_of_  tViP  gviods  by  t1ip_hiiyPT  ■cpithQjji  thn  firrinidL.nt  thp  seller 
"does  not  destroy  the_JJ£iu£^._  And  if  the  agreement  between  the 
parties  contemplates  payment  on  delivery,  and  the  goods  are  deliv- 
ered in  contemplation  of  simultaneous  payment  of  the  price,  which 
is  not  made,  the  seller  may  treat  the  buyer  as  guilty  of  conversion.^'' 
If  the  seller  is  induced  by  fraud  voluntarily  to  consent  to  the  sur- 
render of  possession  of  goods  to  the  buyer  who  already  is  the 
owner  of  the  property,  the  legal  lien  is  on  principle  lost,  for  the 
seller  has  consented  to  surrender  it.  If,  therefore,  the  buyer 
should  dispose  of  the  goods  after  having  thus  obtained  them  to  a 
bona  fide  purchaser  for  value  without  notice,  the  latter  should  hold 
the  property  free  of  lien.^®  As  against  the  buyer  himself,  however, 
the  seller  would  be  able  to  rescind  the  delivery  of  possession  and 
become  entitled  to  the  possession  of  the  goods  again.  When  the 
seller  regained  possession  his  legal  lien  would  be  restored.^^  If 
goods  on  which  the  seller  has  a  lien  are  put  into  the  possession  of 

"  Snee     v.    Prescot,     1     Atk.     245.  466.     See  also  Power  v.  Wells,  Cowp. 

"Though  goods  are  even  delivered  to  818;  Emanuel  i.  Dane,  3  Campb.  299; 

the  principal,  I  could  never  see  any  Neal  t'.  Boggan,   97  Ala.  611,  11   So. 

substantial   reason  why   the   original  809;  Indian  Cont.  Act.,  §  121. 

proprietor,     who     never     received     a  "  Valpy  r.  Gibson,  4  C.  B.  837. 

farthing,    should   be    obliged   to   quit  "'Bush   r.  Bender,   113   Pa.   St.  94, 

all   claim  to   them,   and  come   in   as  4  Atl.  213.     See  McGill  v.  Chilhowee 

a    creditor   only    for    a   shilling    per-  Lumber  Co.    (Tenn.),   82   S.  W.  210. 

haps    in   the   pound,   unless   the    law  See  also  Woolsey   v.   Axton,   192  Pa. 

goes    upon    the     general    credit     the  St.  52S,  530,  43  Atl.  1029. 

bankrupt  has  gained  by  having  them  ^'  Starnes  r.  Roberts,   128  Ga.  718, 

in  his  custody."  58    S.   E.   348;    Lamb   r.   Utley,    146 

==See    First    Bank    v.    William    E.  Mich.  654,   110  N.  W.  50. 

Trigg  Co.,  106  Va.  327,  56  S.  E.  158,  ™  See    McFarland    v.    Wheeler,    26 

117  Am.  St.  Rep.  1014.  Wend.  467. 

"Holland's   Assignee   v.   Cincinnati  '"Ames    v.   Moir,    130   111.    582,   22 

Co.,    97    Ky.    454,    30    S.    W.    972 ;  N.  E.  535.     See  also  Allyn  v.  Willis, 

Thompson    v.    Conover,    32   N.    J.   L.  65  Tex.  65. 
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the  buyer  merely  for  the  purpose  of  allowing  the  latter  to  examine 
them,  this  would  not  amount  to  an  assent  to  a  surrender  of  the 
lien.*°  But  if  the  seller  permitted  a  buyer  who  thus  obtained 
possession  of  the  goods  to  retain  them  without  taking  steps  to 
resume  possession,  this  acquiescence  would  amount  to  an  assent  to 
surrender  the  lien.'*^ 

§  512.  Lien  is  lost  by  delivery  to  an  agent  or  bailee  for  the  buyer. 
— An  unconditi(mal  delivery  to  an  agent  or  bailee  for  the  buyer  is, 
so  far  as  the  Seller's  lien  is  concerned,  the  same  as  delivery  to  the 
buyer  himself.*"  As  will  be  seen,  the  seller  has,  under  appropriate 
circximstances,  a  right  to  stop  the  goods  in  transitu  after  delivery 
to  a  bailee  for  the  buyer,  but  this  right  is  dependent  on  the  buyer's 
insolvency,  and  until  the  goods  are  actually  stopped  it  cannot  be 
said  that  the  seller  has  any  lien  upon  them.  Attention  must  be 
directed  to  the  effect  of  bills  of  lading  and  warehouse  receipts 
given  by  carriers  or  warehousemen  in  retaining  in  the  consignor  or 
depositor  of  goods  a  right  against  the  goods.  This  subject  has 
been  previously  considered  in  detail.*^ 

§  513.  Lien  is  lost  where  goods  are  in  a  public  place. —  Some- 
times when  goods  are  sold  they  are  at  a  place  where  either  the 
seller  or  buyer  can  readily  obtain  access  to  them,  and  the  pos- 
session of  either  party  is  rather  based  on  a  theory  of  law  than  on 
actual  physical  control.  "While  the  seller  retains  title  in  such 
a  case,  it  is  clear  that  the  goods  must  legally  be  regarded  as  in 
his  possession,  since  no  one  is  asserting  physical  control  over 
them  in  opposition  to  the  seller's  legal  title.  But  when  the  goods 
have  been  sold  and  title  passed,  the  legal  possession  would,  for 
the  ^^reason,  be  in  the  buyer.** 

§  514.  Lien  is  lost  when  goods  are  in  the  possession  of  the  buyer. 
—  If  the  goods  are  already  in  possession  of  the  buyer  at  the  time 
of  the  bargain,  it  is  plain  that  when  the  property  is  transferred 

"Leven    r.    Smith,    1    Denio,     571,  Pul.  582,  584;  Bolton  «^.  Railway  Co., 

57,3;   Canadian  Bank  v.  McCrea,  106  L.  E.  1   C.  P.  431,  439;   Sehmertz  v. 

111.  281,  298:  Ames  v.  Moir,  130  111.  Dwyer,  53  Pa.  St.  335,  338. 

582,  .J91,  22  N.  E.  535.  « See     supra,     §§     282-286;     also 

"  Ixiatherbiiry  ih  Connor,  54  N.  J.  §  404  et  seq. 

L.  172,  23  Atl.  684,  33  Am.  St.  Rep.  « Tansley      v.     Turner,      2      Bing. 

672;  Bowen  v.  Burk,  13  Pa.  St.  146.  N.  C.  151;  Cooper  v.  Bill,  3  H.  &  C. 

"  Dutton   t .   Solomonson,  3  Bos.  &  722. 
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tJie  seller  has  no  lien/^  Tlie  inquiry  here  is  not  whether  the  seller 
has  delivered  the  goods/"  but  sinipLy  whether  he  has  the  possession 
necessary  for  a  lien. 

§  515.  Agreement  for  continuance  of  a  lien. —  Even  though  the 
goods  are  delivered  to  the  buyer  an  agreement  may  be  made  that 
the  selkr  shall  retain  a  lien.  Such  an  agreement  would  be  bind- 
ing at  least  between  the  parties.*^  As  against  third  persons  it 
would  be  invalid  both  on  account  of  the  common-law  rule  that  a. 
lienor  or  a  pledgee  must  retain  possession,  and  because  of  the 
words  or  the  policy  of  statutes  requiring  the  record  of  chattel 
mortgages  as  a  condition  of  their  validity,  except  as  between  the 
parties  to  theni.^'* 

§  516.  Waiver  of  lien. —  The  seller  may  waive  his  lien  either 
by  express  agreement  to  that  effect  or  by  such  conduct  as  estops 
him  from  asserting  it.  Xo  comprehensive  statement  can  be  made 
covering  every  case,  but  it  has  been  held  that  where  the  buyer 
was  allowed  to  alter  the  character  of  the  goods  and  make  them 
much  more  valuable,  the  seller  could  not  assert  a  lien.*^  So  if  a 
seller  should  take  part  in  bankruptcy  proceedings  of  the  buyer 
as  an  unsecured  creditor,  proving  for  the  full  amount  of  the  price, 
it  would,  it  seems,  be  a  waiver  of  the  lien.®"  It  is  sometimes 
laid  down  broadly  that  one  having  a  lien  waives  it  by  asserting 
mistakenly  a  greater  right  than  the  law  allows  him.  The  true 
doctrine,  however,  is  doubtless  that  stated  by  the  Supreme  Court 
of  Minnesota:  "An  examination  of  the  authorities  on  the 
subject,  from  the  early  case  of  Boardman  v.  Sill,^""  down,  sat- 
isfies  us   that   they   all    proceed  upon  principles  essentially   of 

"  See     Harman     r.     Anderson,      2  "  Douglas    r.    Shumway,    13    Gray, 

f'ampb.    243;    Hawea    v.    Watson,    2  498.     Timber  had  been  cut  into  fire- 

B.  &  C.   540;   Dodsley   v.  Varley,    12  wood  on  the  seller's  premises,  in  pur- 

A.  &  E.  632 ;  Cooper  r.  Bill,  3  H.  &  C.  suance  of  the  contract  with  the  seller. 

<■--■  °°In  Rhodes  t'.  Mnoney,  43  Ohio  St. 

"  Compare  the  question  tliat  arises  421,   4   X.  E.   233,  the  contrary  was 

when   the    Statute    of    Frauds    is    in  held  in  a  case  arising  under  a,  com- 

question.     See  svpra.  §  90.  mon-law   assignment,   but   under   the 

"Gregory  r.  llorris,  96  U.  S.  619,  bankruptcy   rule   as  to   secured  cred- 

24  L.   ed.  740;   De  ^Yitt   r.  Prescott,  itors   the    result    stated   in   the   text 

51  Mich.  298,  16  X.  W.  656.  would  seem  law. 

«  McParland  v.  Wheeler,  26  Wend.  ""  1  Campb.  410,   note. 
467. 
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equitable  estoppel,  and  limit  the  application  of  the  doctrine  in- 
volved by  counsel  to  cases  where  the  refusal  to  deliver  the  prop- 
erty was  put  on  grounds  inconsistent  with  the  existence  of  a  lien, 
or  oh  grounds  entirely  independent  of  it,  without  mentioning  a 
lien.  Thus  it  has  been  repeatedly  held  that  a  lien  is  not  waived 
by  mere  omission  to  assert  it  as  the  ground  of  refusal,  or  by  a 
general  refusal  to  surrender  the  goods,  without  specifying  the 
ground  of  it,  except  in  certain  cases,  where  the  lien  was  anknown 
to  the  person  making  the  demand,  and  that  fact  was  Imown  to  the 
person  on  whom  the  demand  was  made.  In  such  cases,  if  the 
ground  of  the  refusal  is  one  that  can  be  removed,  the  other  party 
ought  in  fairness  to  have  an  opportunity  to  do  so."  ^^  A  conver- 
sion of  the  goods  by  the  lienholder  extinguishes  his  right  f'  and 
an  attachment  by  the  lienholder  of  the  goods  as  of  the  property  of 
the  general  owner  is  a  waiver  of  the  lien  f^  but  where  the  goods  are 
seized  as  the  property  of  the  general  owner  at  the  instance  of  a 
third  party,  the  lienholder  does  not  lose  his  rights,  and  if  to 
protect  himself  he  buys  the  goods  at  execution  sale,  there  is  still 
no  waiver.®*  Giving  credit  either  at  the  time  of  the  original  bar- 
gain or  at  any  time  subsequently  is  a  waiver  of  the  lien;^'  as 
is  also  assent  to  a  resale  by  the  buyer.^°  The  taking  of  security 
for  the  price  does  not  waive  the  lien  unless  the  circumstances  are 
such  as  to  indicate  an  agreement  to  rely  solely  upon  the  security 
taken. ^^  And  a  judgment  obtained  for  the  price  does  not  destroy 
the  lien.^* 

"  Crummey      v.     Raudenbush,      55  elude    a    lien    by   operation,   of    law. 

Minn.  426,  56  N.  W.  1113.     See  also  Re  Leith's  Estate,  L.  R.  1  P.  C.  296, 

Bieree    v.    HutcMns,    205    U.    S.    340,  305. 

51     L.     ed.     828,     27     S.     Ct.     524;  "  Brown  t).  Petersen,  25  D.  C.  App. 

Loewenberg  v.  Railway  Co.,  56  Ark.  359. 

439,   19   S.  W.   1051;   Fowler  v.  Par-  '"See  supra,  §  507. 

sons,    143   Mass.   401,   9    N.   E.   799;  ■*  See  Sales  Act,   §   62;   also  infra, 

Folsom   V.    Barrett,    180    Mass.    439,  §  558. 

62  N.  E.  723,  91  Ain.  St.  Rep.   320.  ■"  See     Angus     v.     McLaehlan,     23 

Compare    Bean    v.    Bolton,    3    Phila.  Ch.    D.    330;    Kimbball   v.    Costa,   76 

87;    Stephenson    v.    Lichtenstein,    72  Vt.   289,   56   Alt.    1009,   104  Am.   St. 

N.   J.  L.   113,   59  Atl.   1033.  Rep.  937. 

'^People's    Bank    v.    Prick    Co.,    13  "^  Houlditch  v.   Desanges,   2   Stark. 

Okla.  179,  73  Pac.  949.  337;     Scrivener     v.    Great    Northern 

'"  Legg  V.  Willard,  17  Pick.  140,  29  Ry.    Co.,    19    W.    R.    388.     .See    also 

Am.  Dec.  282.     But  see  contra,  Allyn  Wade  v.  Moflfett,  21  111.  110,  74  Am. 

r.    Willis,    65    Tex.    65.     So    the    ex-  Dec.  79. 
press   reservation   of   a   lien  will  ex- 
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Stoppage  ix  Teaksittj. 

Section  517.  The  right  to  stop  in  iransitii — Provisions  of  the  Sales  Act. 

518.  Stoppage  in  transitu  —  Nature  and  origin  of  the  right. 

519.  Existence  of  the    right  in  the  civil  law. 

520.  Kequirements  for  the  existence  of  the  right. 

621.  Title  must  not  be  in  the  seller. 

622.  Insolvency  of  the  'buyer. 

523.  What  is  meant  by  transit  —  Provisions  of  the  Salea  Ast. 

524.  Character  of  bailment  necessary  for  transit. 

625.  Transit  must  be  from  seller  to  buyer. 

626.  End  of  transit. 

527.  Interception  of  goods. 

528.  Attornment  by  bailee. 

629.  Refusal  of  bailee  to  attorn  or  deliver  the  goods. 

630.  Broken  transit. 

631.  Truckmen. 

632.  Buyer's  vessel  or  cart. 

633.  Levy  of  execution  or  attachment  will  not  defeat  right  to  stop 

in  transitu. 

634.  Partial  delivery. 

635.  Part  payment. 

636.  Stopping  proceeds  of  goods. 

637.  Pledge  of  goods  in  transit. 

638.  Proceeds  of  goods  sold  in  transit. 

639.  Effect  of  stopping  the  goods. 

640.  Ways  of  stopping  the  goods  —  Provisions  of  the  Sales  Act. 

541.  Ways  of  exercising  the  right  to  stop  in  transitu  at  common  laiv. 

542.  Effect  of  outstanding  bill  of  lading. 

§  517.  Tie  right  to  stop  in  transitu  —  Provisions  of  the  Sales  Act. 
— ■  The  Sales  Act  Provides : 

STOPPAGE  IN  TRANSITTJ. 

Sec.  57.  SELLER  MAY  STOP  GOODS  ON  BUYER'S 
INSOLVENCY. —  Subject  to  the  provisions  of  this  act,  when  the 
buyer  of  goods  is  or  becomes  insolvent,  the  unpaid  seller  who  has 
parted  with  the  possession  of  the  goods  has  the  right  of  stopping 
them  in  transitu,  that  is  to  say,  he  may  resume  possession  of  the 
goods  at  any  time  while  they  are  in  transitu,  and  he  will  then  become 

[890] 
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entitled  to  the  same  rights  in  regard  to  the  goods  as    he  would  have 
iad  if  he  had  never  parted  with  the  possession. 

This  section  follows  section  44  of  the  English  Sale  of 
Goods  Act  with  two  exceptions.  In  the  last  clause  the  English 
act  reads,  "  and  may  retain  them  until  payment  or  tender  of  the 
price."  But  the  seller  imder  such  circumstances  has  also  the  right 
to  resell,  and  under  this  draft  the  right  to  rescind  the  sale.  It 
is,  therefore,  more  accurate  to  provide,  as  the  American  statute 
does  in  fact,  that  the  seller  is  revested  with  his  lien.  The  other 
alteration  from  the  English  statute  consists  of  the  insertion  of  the 
words  "  is  or  "  in  the  second  line,  in  order  to  make  it  clear  that 
the  seller's  right  exists  even  though  the  buyer  were  insolvent  at 
the  time  of  the  sale. 

§  518.  Stoppage  in  transitu  —  Nature  and  origin  of  the  right. — 
The  essential  basis  of  the  right  of  stoppage  in  transitu  is  clearly 
the  injustice  of  allowing  the  buyer  to  have  property  when  he  has 
not  paid  and,  owing  to  his  insolvency,  cannot  pay  the  price  which 
was  to  be  given  in  return  for  the  goods.  In  other  words,  the 
fundamental  doctrine  supporting  the  right  is  the  doctrine  of 
failure  of  consideration.  This  doctrine,  however,  has  not  been 
universally  applied  in  the  law  of  sales.  Though  a  buyer  who  pays 
in  advance  the  price  for  goods  can  recover  the  price,  if  for  any 
reason  the  goods  are  not  furnished  him,  in  spite  of  the  ownership 
of  the  money  having  passed  to  the  seller,^  it  is  not  generally  true 
that  an  owner  of  goods  who  has  transferred  the  property  to  the 
buyer  can  recover  the  goods  if  the  price  is  not  paid.^  If  our  law 
had  generally  undertaken  to  enforce  specifically  obligations  in 
regard  to  chattels,  it  is  conceivable  that  the  seller  might  have  been 
allowed  to  recover  his  goods  as  freely  as  the  buyer  is  allowed  to 
recover  his  money.  Where  the  goods  have  not  got  into  the  physical 
possession  of  the  buyer  himself,  there  is  less  practical  difiiculty 
in  enforcing  the  return  of  the  specific  goods  to  the  seller  than 
where  the  buyer  is  personally  in  possession.  Perhaps  for  this 
reason  the  English  law  has  permitted  an  exception  to  its  general 
denial  of  the  seller's  right  to  recover  goods  after  the  property  and 
possession  have  passed,  on  account  of  nonpayment  of  the  price, 

•S€«  supra,  §  600.  'See  supra,  i  511. 
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present  or  prosijective.  The  seller's  right  seems  first  to  have  been 
admitted  by  courts  of  equity.^  But  since  the  latter  part  of  the 
eighteenth  century,  his  right  to  proceed  at  law  has  not  been  ques- 
tioned, and  unless  there  were  peculiar  circumstances  in  the  cast; 
rendering  equitable  relief  necessary,  it  is  probable  that  to-day  a 
court  of  equity  woould  hold  that  there  was  a  clear  and  adequate 
remedy  at  law. 

§  519.  Existence  of  the  right  in  the  civil  law. — TheEomanLaw 
did  not  recognize  the  doctrine  of  stoppage  in  iransUu  and  had  little 
need  so  to  do.  The  property  did  not  pass  by  the  contract  nor, 
necessarily,  even  by  delivery.  If  the  goods  were  delivered  without 
credit  given  by  the  seller,  or  security  for  payment,  the  property 
did  not  pass  and  the  seller  could  recover  possession  by  action  in 
rem.*'  And  even  if  credit  were  given  by  the  seller  or  security 
taken,  h-e  might  by  special  agreement  reserve  c  ither  the  ownershi]) 
absolutely,  or  the  right  to  the  goods  in  case  of  the  buyer's  insol- 
vency.^ The  modern  law  of  Europe,  with  the  exception  of  Eng- 
land, was  based  on  these  rules,  but  within  the  past  century  con- 
siderable change  has  been  made  in  them.  In  Erance,  prior  to  the 
enactment  of  the  Code  Xapoleon,  it  seems  that  even  though  the 
seller  gave  credit,  he  was  entitled  to  reclaim  the  goods  from  the 
buyer  in  case  of  the  latter's  insolvency ;  a  much  more  universal 
right  than  the  right  to  stop  the  goods  in  transitu.  Under  th'» 
modern  cod<'s  in  Erance  and  Germany  and  presumably,  on  ac- 
count of  the  wide  influence  of  the  Erench  Code,  in  other  Euro- 
pean States,  the  property  in  goods  passes  on  delivery,  or  by  th" 

'In    Gibson    v.    Carrutliers,    8    M.  1759,     in     Burghall's     Assignees     r. 

&  W.  321,  338,  Lord  Abinger,  C.  B.,  Howard,   1   H.   Bl.   366,   note,   that  a 

eaid:     "In   courts   of    equity    it   has  court  of  law  seems  to  have  adopted 

been    the    received    opinion    that    it  the    doctrine.      In    that    case    Lord 

(the   right   of   stoppage   in    IransUu)  Mansfield   said   that  he   "had   kno^vn 

was    founded    on    some    principle    of  it    several    times    ruled    in    chancery 

common  law.     In  courts  of  law  it  is  *     »     »     2,n.i    that    this    was    ruled, 

just  as  much  a  practice  to  call  it  a,  not   upon    principles    of  equity   only, 

principle   of  equity,   which  the   com-  but     the     laws     of     property."      In 

mon    law    has    adopted."     That    the  D'Aquila    r.    Lambert,    1    Amb.    399 

latter    view    is    correct    is    apparent  (decided    in    1761),    chancery    again 

from     the     decisions.      Wiseman     v.  took  jurisdiction. 

Vandeputt,   2  Vern.  203    (decided   in  'Moyle,    Contract   of    Sale    in   the 

1890)  ;    Snee   r.   Preacott,   1    Atk.   245  Civil   Law,   151. 

(decided  in  1743).     It  was  not  until  "  lUd.,  154. 
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terms  of  the  contract  itself,  as  ia  England  and  America.®  AA^hether 
because  of  this  change  in  the  law  or  not,  a  right  analogous  to  the 
English  right  of  stoppage  In  traiiaitu  is  now  recognized  in  France, '^ 
in  Germany,*  and  presumably  in  other  European  countries.® 

§  520.  Eequirements  for  the  existence  of  the  right. —  In  order 
that  the  seller  shall  have  the  right  to  stop  goods  in  transit,  these 
circumstances  must  concur:  (1)  There  must  be  an  unpaid  seller; 
(2)  the  title  to  the  goods  must  have  passed;  (3)  goods  must  be  in 
transit  from  the  seller  to  the  buyer;  (4)  the  buyer  must  be  insol- 
vent; (5)  a  resale  of  the  goods  by  the  buyer  must  not  have  cut 
off  the  right.  The  nature  of  an  unpaid  seller,  both  imder  the 
Sales  Act  and  the  common  law,  has  already  been  stated,"^"  but  the 
other  requirements  must  now  be  examined. 

§  521.  Title  must  not  be  in  the  seller. —  The  peculiarity  of  the 
doctrine  of  stoppage  in  transitu  is  that  the  right  is  allowed  the 


•  In  France,  by  the  Code  Civil, 
Art.  711,  property  passes  by  the 
bargain  itself.  In  Gtermany,  Biirger- 
liehes  Gesetzbuch,  §  446,  by  delivery 
of  the  goods;  and,  similarly  in 
Austria,  Gesetzbuch,  §§  1048-1050, 
1064. 

'  Code  de  Commerce,  Art.  578. 
This  section  allows  the  seller  to  stop 
goods  while  in  transit  and  not  de- 
livered to  the  purchaser's  warehouse 
or  the  warehouse  of  his  commission 
agent.  The  goods  cannot  be  stopped 
if  before  arrival  they  have  been  sold 
on  the  faith  of  invoices,  bills  of  lad- 
ing, or  shipping  receipts.  The  right 
•exists  only  in  case  of  the  buyer's 
bankruptcy.  By  the  modern  French 
law,  the  seller  also  has  the  right  of 
reclaiming  goods  in  the  buyer's 
hands,  within  a  brief  period,  in  cer- 
tain specified  cases.  Code  Civil, 
Arts.  2101,  2102;  Code  de  Com., 
Arts.  560,   575,  576. 

'  Konkursordnung,  (1898)  §  44; 
Konkursordnung,  (1878)  §36.  "The 
eeller  or  factor  can  demand  the  sur- 
render of  goods  which  have  been  sent 
from  another  place  to  the  bankrupt 
and  have  not  been  fully  paid  for  by 


the  bankrupt,  so  far  as  the  goods  have 
not  already  reached  the  place  of  de- 
livery before  the  beginning  of  the 
bankruptcy  and  come  into  the  pos- 
session of  the  bankrupt  or  another 
person  for  him."  It  has  been  said 
by  Seuffert,  Deutsches  Konkur- 
sprozessrecht,  (1899)  94,  note  12: 
"  This  right  has  been  recognized  a 
long  time;"  citing  earlier  ordinances 
of  Hamburg,  Bremen,  Bavaria,  and 
Prussia.  References  are  also  given 
to  the  law  of  France  and  other 
foreign  countries. 

"  In  Gibson  v.  Carruthers,  8  11.  & 
W.  321,  339,  Lord  Abinger  said,  after 
speaking  of  the  history  of  the  doc- 
trine of  stoppage  in  transitu :  "  The 
cases  I  have  already  referred  to  show 
that  it  was  practiced  in  the  Italian 
States.  That  it  existed  in  Holland 
was  proved  in  a  case  tried  by  Lord 
Loughborough  and  mentioned  by  him 
in  his  judgment  in  the  case  of  Lick- 
barrow  V.  Mason,  1  H.  Bl.  357.  That 
it  is  the  law  of  Russia  was  also 
proved  in  the  cases  of  Inglis  v. 
Usherwood,  1  East,  515,  and  of 
Bohtlingk  v.  Inglis,  3  East,  381. 

>°  See  supra,  §   303. 


894     KiciiiTS  OF  AN  Unpaid  Seller  Against  the  Goods. 

seller  after  the  property  has  passed.  Before  that  time  the  seller's 
ownership  of  the  goods  is  sufficient  to  protect  him.  Though  he 
may  reclaim  the  goods,  therefore,  when  the  property  has  not 
passed,  this  right  is  not  properly  called  a  right  of  stoppage  in 
tvansUu}'^  The  importance  of  emphasizing  the  point  that  the 
property  must  have  passed  is  not  because  the  seller  would  have 
any  less  right  if  title  still  remained  in  him,  but  because  he  would 
have  a  larger  right.  If  title  is  in  the  seller,  no  limit  can  be  set  to 
his  power  over  the  goods.  Even  though  the  buyer  is  solvent  and 
it  is  a  breach  of  contract  to  fail  to  ship  or  to  deliver  the  goods, 
the  seller  may  stop  or  retain  them,  though  he  thereby  makes  him- 
self liable  in  damages.  'It  may  be  supposed,  however,  that  the 
reason  why  the  property  has  not  passed  to  the  buyer  is  because 
title  has  not  vested  in  the  seller  and  that  in  reality  what  the  seller 
has  sold  is  his  interest  in  the  contract  of  a  third  person  to  sell 
goods  to  him.  In  such  a  case  the  seller  has  no  right  of  ownership 
which  will  protect  him,  and  yet  he  may  be  irretrievably  dam- 
aged if  the  insolvent  buyer  gets  possession  of  the  goods. 
The  right  to  stop  them,  therefore,  is  admitted. "'^  Sometimes  when 
a  seller  has  been  defrauded  of  his  goods  and,  discovering  the 
fraud  before  the  goods  have  been  delivered  by  the  carrier 
to  the  purchaser,  directs  the  carrier  not  to  deliver  them, 
the  seller  is  said  to  stop  the  goods  in  transitu.  Such  a  case 
must  not  be  confused  with  the  right  of  the  seller  to  stop  the 
goods  on  account  of  insolvency.  For  in  case  of  fraud,  nothing 
but  the  transfer  of  the  goods  to  a  hona  fide  purchaser  for  value, 
or  his  own  acquiescence,  will  determine  the  seller's  right  to  rescind 
the  transaction  and  recover  his  goods. -^^  The  technicalities  of  what 
constitutes  the  transit  will  have  no  application. 

"  F!ra«er  v.  Witt,   L.  R.   7   Eq.  64.  agreed  to  buy   a   portion  of  a  cargo 

"  Tlie  doctrine  of  stoppage  m  fra« si? «  of    beans    consisting    of    1,442    sacks, 

is  that  a  vendor  may  stop  the  goods  but   these   sacks    had   not   been    sev- 

which  he  has  sold  to  and  Avhich  have  ered  from  the  rest  of  the  cargo.     The 

become  the  property  of  tlie  purchaser  plaintiff,    while    the    goods    were    in 

at   any    time    before    they    have    got  transit,  sold  the  1,442  sacks  to  which 

into  his  possession  if  he  has  become  he  was  entitled  to  one  Thomas,  who 

insolvent."     See  also  Bolton   r.  Rail-  became    insolvent   before   the    arrival 

way  Co.,  L.  R.  1  C.  P.  431.  of    the    vessel.     It    was     held     that 

""  Jenkyns   v.   Usborne,   7   M.   &  G.  though  the  property  in  the  goods  had 

678.     In    this    case    the    seller    had  never    vested    in    the    plaintiff,    but 
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§  522.  Insolvency  of  the  buyer.—  The  Sales  Act  defines  insol- 
vency as  follows :  "A  person  is  insolvent  within  the  meaning  of 
this  act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary 
course  of  business  or  cannot  pay  his  debts  as  they  become  due, 
whether  he  has  committed  an  act  of  bankruptcy  or  not,  and 
whether  he  is  insolvent  within  the  meaning  of  the  Federal  Bank- 
ruptcy Law  or  not."  "  This  definition  probably  expresses  ac- 
curately the  rule  of  the  common  law.  The  ground  of  the  seller's 
right  is  that  circumstances  are  such  that  he  is  unlikely  to  get  paid 
for  the  goods  if  the  buyer  obtains  them.  The  meaning  of  insol- 
vency, therefore,  should  be  nothing  narrower  than  this  —  that 
the  buyer,  in  fact,  is  unable  to  pay,  or  has  justified  the  seller  in 
so  believing,  by  ceasing  to  pay  his  obligations.  The  evidence  of 
insolvency  may  be  of  various  sorts.  The  effect  of  the  evidence 
is  to  be  determined  as  a  question  of  fact  and  in  disputed  cases 
should  properly  be  left  to  the  jury.  It  is  obviously  sufficient 
evidence  if  the  buyer  has  stopped  payment  in  the  business  sense 
of  those  words.-"*  The  protest  of  a  single  note  is  not,  however, 
conclusive  evidence  of  insolvency.-'®  Stoppage  of  payment  is  not 
the  only  sufficient  evidence ;  the  essential  question  is  whether  the 
buyer  is  in  fact  unable  to  pay,  and  this  may  be  proved  by  any 
eonvimcing  evidence;  even  the  nonpayment  of  a  single  debt  may, 
in  some  cases,   be  sufficient. -"^     It  is  enough  also  if  the  buyer 

only  a  right  to  take  them  -when  sepa-  "  Jeffris      v.     Fitchburg     R.     Co., 

rated    from    the    remainder    of    the  93  Wi8.  250,  67  N.  W.  424,  33  L.  R. 

cargo,   the   right   of   stoppage   might  A.    361.      The    court   said:      "Strict 

lawfully  be  exercised  by  him.  proof  of  insolvency  is  not  required  in 

"  See  infra,  §  648.    The  distinction  order  to  justify  the  exercise   of   the 

is  pointed  out  in  James  Music  Co.  v.  right  of   stoppage   in   transitu.     '  By 

Bridge,  Wis.        ,  114  N.  W.  1108.  the   word   "Insolvency"   is    meant   a 

"Section  76  (3).  general  inability  to  pay  one's  debts; 

"Vertue  v.   Jewell,   4  Campb.   31;  and  of   this   inability   the  failure  to 

Newson    v.    Thornton,    6    East,    17;  pay  one  just  and  admitted  debt  would 

Dixon  V.  Yates,  5  B.  &  Ad.  313;  Bird  probably  be  sufficient  evidence.'    Ben- 

('.    Brown,    4    Ex.    786;     O'Brien    v.  jamin,     Sales,     §   837;     Smith,   Mer- 

Norris,    16    Md.    122,    77    Am.    Dec.  cantile    Law,    550,    and    note."      In 

284;    Inslee  v.  Lane,  57  N.   E.  454;  Bloomingdale  v.  Memphis,  etc.,  R.  R., 

Chandler   V.    Fulton,    10   Tex.    2,    60  6   Lea,   616,   the   court  said:      "The 

Am.  Dec.  188.  purchaser    may    not    hava    actually 

"Rex  Buggy  Co.  v.  Ros8,  80  Ark.  failed  —  not  have  gone  to  protest  — 

388.  97  S.  W.  291.  vet   it   might  be   clear   that  he  waa 
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admits  his  inability  to  pay,^^  but  neither  such  admission  nor  an^p 
overt  act  indicating  insolvency  is  necessary  if  insolvency  'p  fact 
exi.-ts.-'^  It  was  held  in  an  early  Connecticut  case,^°  that  there  was 
no  right  to  stop  the  goods  if  the  insolvency  of  the  buyer  existed 
at  the  time  of  the  sale ;  but  this  is  opposed  to  both  reason  and 
authority,  if  the  insolvency  was  unknown  to  the  seller.  In  such 
a  case  there  is  the  sam©  injustice  in  allowing  tlie  buyer  to  have  the 
goods  that  there  is  if  insolvency  happens  after  the  sale,  and  such 
is  the  view  the  courts  of  other  states  have  taken.^-^  If,  however, 
the  seller  knew  of  the  insolvency  at  the  time  of  the  sale,  he  cannot 
subsequently  stop  the  goods.^^ 


hopelessly  insolvent  and  would  'he 
totally  unable  to  pay  when  the  debt 
fell  due.''  See  also  Daniels  v.  Palmer, 
35  ilbin.  347,  29  N.  \Y.  162;  Bower- 
sox"3  App.,  100  Pa.  St.  434,  45  Am. 
Eep.    387. 

"  Secomb  v.  Xutt,  14  B.  :\Ion.  324 
( "  it  would  seem  that  the  vendee's 
own  admission  of  the  fact  [inability 
to  pay  his  debts]  to  his  vendor,  would 
be  sufficient  to  authorize  the  latter  to 
act  upon  it,  and  should,  unless  dis- 
proved, sustain  his  claim  to  stop  the 
goods  in  transitu  " )  ;  Diem  r.  Kob- 
litz,  49  Ohio  St.  41,  20  ^f.  E.  1124, 
34  Am.  St.  Eep.  531  (it  is  sufficient 
if  before  the  stoppage  in  transitu  he 
was  ever  in  fact  insolvent,  or  had  by 
his  conduct  in  business  afforded  the 
apparent  evidence  of  insolvency). 

'•The  Constantia,  6  Rob.  Adm. 
321;  The  Tigress,  32  L.  J.  Adm.  97; 
O'Brien  r.  Norris,  16  Md.  122,  77 
Am.  Dec.  284;  Benedict  v.  Sohaettle, 
12  Ohio  St.  515;  Hays  v.  Mouille, 
14  Pa.  St.  48.  The  contrary  decision 
of  Rogers  v.  'Thomas,  20  Conn.  53, 
must  be  regarded  as  unsound.  It 
may  be  questioned  whether  the  court 
in  Smith  v.  Barker,  102  Ala.  679,  15 
So.  340,  "did  not  violate  this  prin- 
ciple in  holding  that  the  tact  that  the 
buyer    had   absconded   was   not   suffi- 


cient to  justify  the  seller  in  stopping 
the  goods.  The  fact  that  the  buyer's 
property  has  been  attached,  however, 
does  not  seem  sufficient  to  indicate 
such  financial  embarrassment  as  to 
justify  stoppage  in  transitu.  Bay- 
onne  Knife  Co.  v.  Umbenhaiier,  107 
Ala.  496,  18  So.  175,  54  Am.  St.  Eep. 
114;  Gustine  v.  Phillips,  38  Mich. 
674. 

"Rogers  i'.  Thomas,  20  Conn.  53. 

"The  Constantia,  6  Eob.  Adm.  321, 
326;  Loeb  v.  Peters,  63  Ala.  243,  35 
Am.  Eep.  17;  Bayonne  Knife  Co.  r. 
Umbenhauer,  107  Ala.  496,  498,  18 
So.  175,  54  Am.  St.  Rep.  114;  Blum 
V.  ilarks,  21  La.  Ann.  268,  99  Am. 
Dee.  725;  O'Brien  v.  Norris,  16  Md. 
122,  77  Am.  Dec.  284;  Kingman  v. 
Denison,  84  Mich.  608,  48  N.  W.  26, 
11  L.  R.  A.  347,  22  Am.  St.  Rep. 
711;  Crummey  v.  Raudenbush,  55 
Minn.  426,  428;  Walsh  v.  Blakely, 
6  Mont.  194,  9  Pac,  809 ;  Reynolds  r. 
B.  &  M.  E.  E.,  43  N.  H.  580;  Farrell 
V.  Eichmond,  etc.,  E.  Co.,  102  N.  C. 
390,  9  S.  E.  302,  3  L.  E.  A.  647,  11 
Am.  St.  Eep.  760 ;  Benedict  v.  Schaet- 
tle,  12  Ohio  St.  515. 

"  Fenkhausen  v.  EcUows,  20  Nev. 
312,  21  Pac.  886,  4  L.  R.  A.  732; 
Benedict  v.  Schaettle,  12  Ohio  St. 
515,  519. 
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§     623.  What  is  meant  by  transit  —  Provisions  of  the  Sales  Act.— - 

The  Sales  Act  provides: 

Sec.  58.  WHEN  GOODS  ARE  IN  TRANSIT.— (1.) 
Goods  are  in  transit  within  the  meaning  of  section  57 : 

(a.)  From  the  time  when  they  are  delivered  to  a  carrier  by  land 
t>v  water,  or  other  bailee  for  the  purpose  of  transmission  to  the  buyer, 
until  the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them 
from  such  carrier  or  other  bailee; 

(b.)  If  the  goods  are  'ected  by  the  buyer,  and  the  carrier  or 
other  bailee  continues  in  possession  of  them,  even  if  the  seller  has 
refused  to  receive  them  back. 

(2.)  Goods  are  no  longer  in  transit  within  the  meaning  of  sec- 
tion 57: 

(a.)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  delivery  of 
the  goods  before  their  arrival  at  the  appoinlfed  destination ; 

(b.)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  acknowledges  to  the  buyer  or  his  agent, 
that  he  holds  the  goods  on  his  behalf  and  continues  in  possession  of 
them  as  bailee  for  the  buyer,  or  his  agent;  and  it  is  immaterial  that 
a  further  destination  for  the  goods  may  have  been  indicated  by 
the  buyer; 

(c.)  If  the  carrier  or  other  bailee  wrongfully  refuses^  to  deliver 
the  goods  to  the  buyer,  or  his  agent  in  that  behalf. 

(3.)  If  goods  are  delivered  to  a  ship  chartered  by  the  buyer,  it  is  a 
question  depending  on  the  circumstances  of  the  particular  case, 
whether  they  are  in  the  p-ossession  of  the  master  as  a  carrier,  or  as 
agent  of  the  buyer. 

(4.)  If  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 
stopped  in  transitu,  unless  such  part  delivery  has  been  made  under 
such  circumstances  as  to  show  an  agreement  with  the  buyer  to  give 
up  possession  of  the  whole  of  the  goods. 

This  section  is  based  on  section  45  of  the  English  Sale  of  Goods 
Act,  but  a  number  of  changes  in  wording  or  arrangement  have 
been  made.*^  , 

'^  The  section  of  the  English  act  is  deemed  to  be  in  course  of  transit 
as     follows:        "45.    (1)   Goods     are       from  the  time  when  they  are  deliv- 

57 
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§  524.  Character  of  bailment  necessary  for  transit. —  Some  con- 
fusion of  thought  often  exists  in  regard  to  the  nature  of  the 
bailment  necessary  for  stoppage  in  transitu.  On  the  one  hand  it 
is  said  that  the  transit  ends  and  the  right  of  stoppage  ceases  when 
the  goods  reach  the  hands  of  the  buyer,  or  of  an  agent  for  the  buyer ; 
and,  on  th©  other  hand,  in  decisions  concerning  the  transfer  of  the 
property  in  the  goods  it  is  constantly  said  that  delivery  to  a 
carrier  in  accordance  with  the  terms  of  a  contract  or  order  is  a 
delivery  to  the  buyer.^*  The  fact  of  course  is  that  the  right  of 
stoppage  exists  until  the  goods  have  been  delivered  to  the  buyer 
personally,  or  to  some  agent  whose  obligation  to  him  is  not  con- 
fined to  the  single  duty  of  carrying  or  delivering  the  goods  to  him. 
A  typical  case  of  am  agent  of  the  latter  sort,  is  a  carrier,  but  it 
makes  no  difference  whether  the  bailee  is  "  a  carrier,  a  warehouse 
keeper,  a  wharfinger,  packer,  or  other  depositary,  or  an  agent  for 
the  purpose  of  forwarding,  nor  by  which  of  the  parties  to  the 
sale  he  was  employed.  He  may  be  the  agent  of  the  purchaser, 
designated,  paid,  and  emiployed  by  him;  yet  if  the  purpose  of  his 
employment  is  to  expedite  the  property  toward  its  destination,  or 
to  aid  those  engaged  in  forwarding  it,  the  seller's  right  to  stay 

/red  to  a  carrier  by  land  or  water,  in  possession  of  them,  the  transit  is 
*r  other  bailee,  for  the  purpose  of  not  deemed  to  be  at  an  end,  even  if 
transmission  to  the  buyer,  until  the  the  seller  has  refused  to  receive  them 
buyer,  or  his  agent  in  tliat  behalf,  back.  (5)  Wlien  goods  are  delivered 
takes  delivery  of  them  from  such  car-  to  a  ship  chartered  by  the  buyer  it 
rier  or  other  bailee.  (2)  If  the  buyer  is  a  question  depending  on  the  cir- 
or  his  agent  in  that  behalf  obtains  cumstances  of  the  particular  case, 
delivery  of  the  goods  before  their  ar-  whether  they  are  in  the  possession  of 
rival  at  the  appointed  destination,  the  master  as  a  carrier,  or  as  agent 
the  transit  is  at  an  end.  (3)  If,  to  the  buj'cr.  (6)  \Yhere  the  carrier 
after  arrival  of  the  goods  at  the  ap-  or  other  bailee  wrongfully  refuses  to 
pointed  destination,  the  carrier  or  deliver  the  goods  to  the  buyer,  or 
other  bailee  acknowledges  to  the  his  agent  in  that  behalf,  the  transit 
buyer,  or  his  agent,  that  he  holds  is  deemed  to  be  at  an  end.  (7) 
the  goods  on  his  behalf,  and  eon-  Where  part  delivery  of  the  goods  has 
tinues  in  possession  of  them  as  bailee  been  made  to  the  buyer,  or  his  agent 
for  the  buyer,  or  his  agent,  the  in  that  l)ehalf,  the  remainder  of  the 
transit  is  at  an  end,  and  it  is  im-  goods  may  be  stopped  in  transitu, 
material  that  a  further  destination  unless  such  part  delivery  has  been 
for  the  goods  may  have  been  in-  made  under  such  circumstances  as  to 
dicated  by,  the  buyer.  (4)  If  the  show  an  agreement  to  give  up  posses- 
goods  are  rejected  by  the  buyer,  and  sion  of  the  whole  of  the  goods." 
the  carrier  or  other  bailee  continues  "  See  supra,  §  'ITS. 
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the  final  delivery  continues.  But,  however  clearly  the  general 
principle  may  be  stated,  the  circumstances  of  commercial  dealings 
are  so  various  that  cases  are  apt  to  arise  in  which  its  application 
is  a  matter  of  extreme  difficulty."  ^^  Illustrations  of  the  applica- 
tions of  the  doctrine  to  warehousemen  are  not  infrequent.^®  It 
may  safely  be  said  that  whatever  the  agency  adopted  to  transmit 
the  goods  to  the  buyer  will  make  no  dift'erence.^'^ 

§  525.  Transit  must  be  from  seller  to  buyer. — If  the  underlying 
principle  of  stoppage  in  transitu  is  to  be  regarded  as  equitable 
there  seems  no  reason  in  justice  why  the  right  to  stop  the  goods 
should  not  be  exercised  by  any  person  who'is  aifected  by  the  in- 
solvency of  the  buyer.  But  practical  difficulties  may  render  so 
broad  a  principle  unwise.  Especially  a  question  has  arisen  where 
the  goods  are  shipped  to  the  buyer,  not  by  the  person  from  whom 
they  were  ordered,  but  upon  his  credit  and  request  by  another 
person.  It  will  be  noticed  that  in  this  case  the  shipper  is  not 
affected  by  the  insolvency  of  the  buyer  since  the  shipper  looks  for 
his  pay  to  the  person  from  whom  the  goods  were  originally 
ordered.  The  latter,  however,  will  suffer  if  the  buyer  becomes  in- 
solvent, since  he  will  have  to  pay  the  shipper  and  will  not  receive 
payment  from  the  buyer.  Probably  because  of  the  practical  diffi- 
culty in  requiring  a  carrier  to  observe  orders  to  stop  given  by  a 
person  with  whom  the  carrier  has  never  had  any  relations,  the 
right  to  stop  is  not  allowed  in  such  cases.^^     The  same  question 

^  Harris  v.  Pratt,  17  N.  Y.  249,  hy  jams  and  kept  the  logs  moving.    "  So 

Denio,  J.  far  as  a  mass  of  logs  in  »  river  is 

=°  McEwan  v.  Smith,  2  H.  L.  Cas.  susceptible  of  possession,  to  that  ex- 

-309;    Griffiths   v.   Perry,    1    E.    &   E.  tent    the    log   driving   company    was 

■680 ;    In  re  Batchelder,   2  Low.  245 ;  in   possession   of   these   logs   for   the 

Thompson  v.  Baltimore,  etc.,  R.  Co.,  purpose  of  transporting  them."     The 

28  Md.  396;   Koeler  v.  Goodwin,  111  court  held  the  seller  entitled  to  exer- 

Mass.  490;   Conrad  v.  Fisher,  37  Mo.  cise   the    right   of   tfoppage,    saying: 

App.   352,   8   L.   R.   A.    147    (in  this  "The  character  of  the  possession  of 

case  the  warehouse  was  a  government  the  log  driving  company  is  only  im- 

warehouse).  portant  as  it  shows  that  the  logs  had 

"  Johnson  v.  Eveleth,  93  Me.  306,  not  come  into  the  possession  of  the 
45  Atl.  35.  In  this  case  logs  were  vendee  and  were  still  in  transit." 
being  driven  down  stream  from  the  ^  Memphis,  etc.,  R.  Co.  v.  Freed,  38 
seller  to  the  buyer.  The  logs  were  Ark.  461.  The  court  said  that  stop- 
kept  moving  by  the  agency  of  a  log  page  in  transitu  was  only  allowable 
driving    company    which    broke    tlie  directly    between    seller    and    buyer. 
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arises  in  a  slightly  different  form  where  the  original  huyer  resells 
the  goods-  .before  shipment,  and  at  his  request  the  seller  ships  the 
goods  to  the  subpurchaser.^^  Similarly  an  agent  who  has  not  been 
paid  for  goods  and  who  ships  them  on  behalf  of  his  principal  to 
the  buyer  cannot  stop  the  goods  because  of  his  principal's 
insolvency.  ^^ 

§  526-  End  of  transit. —  The  normal  termination  of  the  transit 
comes  with  the  arrival  of  the  goods  at  their  destination  and  the 
delivery  of  them  to  the  buyer.  The  mere  arrival  of  the  goods 
at  the  fixed  terminus  does  not,  however,  end  the  transit,  for  the 
goods  are  still  in  the  j^ossession  of  the  intermediate  bailee,  as  such, 
and  as  it  is  immaterial  whether  this  intermediate  bailee  was 
originally  carrier  or  warehouseman,  so  it  is  immaterial  that  a 
carrier  which  was  the  intermediate  bailee  has  ceased  to  hold  the 
goods  as  carrier  and  holds  them  as  warehouseman.  The  bailee  ia 
still  an  intermediary  for  the  purpose  of  getting  the  goods  from  the 
seller  to  the  buyer  and  the  right  to  stop  them  still  exists.^^  ISTor 
does  the  payment  of  freight  show  conclusively  that  the  transit  is 
ended.  ^^ 

§  527.  Interception  of  goods. —  The  right  of  stoppage  in  tran- 
situ is  nothing  for  which  the  seller  bargains,  and  the  law  allows 

The    same    doctrine    is    expressed    in  also  Lake  Shore,  etc.,  R.  Co.  v.  Na- 

the     leading     opinion     in     Neimeyer  tional  Live  Stock  Bank,  178  111.  506, 

Lumber    Co.    v.    Burlington,    etc.,    R.  53  X.  E.  326. 

Co.,  54  Xeb.  321,  74  N.  W.  670.     See  "'Jacobs   r.  Eentley,           Ark. 

also  GA\Tn  )'.  Richmond,  etc.,  R.  Co.,  110   S.   W.  594;   Brewer  Lumber  Co. 

85  X.  C.  429,  39  Am.  Rep.  708.  v.  Boston  &  Albany  R.  Co.,  179  Mass. 

^In  the  case  of  Ex  parte  Golding,  22S.  60  X.  E.  :i-l8,  54  L.  R.  A.  435, 

13    Ch.    D.    628,    the    seller   was    al-  88    Am.    St.    Rep.    375;    Reynolds    v. 

lowed  in  such  a,  case  not  to  stop  the  Boston   &    ]\Iaine    R.    Co.,    43   X.   H. 

goods  but  to  stop  the  proceeds  of  the  580;    Farrell    i\    Richmond,    etc.,    R. 

sale    due   from    the    subpurchaser    to  Co.,   102   X.   C.   300,  9   S.  E.  302,  11 

the  original  buyer.     The  court  seems  Am.  St.  Rep.  760;  Wheeling  &  Lake 

ti)  have  thought  the  goods  themselves  Erie  R.   Co.   v.   Koontz,   61    Ohio   St. 

could  not  be  stopped.     Even  to  this  551,  56  X.  E.   471,  76  Am.   St,  Rep. 

limited     extent     Ex    parte     Golding  435;   Hoover  v.  Tibbits,   13  Wis.  79; 

does  not  seem  to  be  law  in  England  Jeflfris   c.   Fitchburg  R.   Co.,  93  Wis. 

(Kemp   V.  Falk,   7   A.  C.  573,  577)  ;  250,  67  N.  W.  424,  33  L.  R.  A.  351, 

or   in   America    (Eaton   v.    Cook,   32  57  Am.   St.  Rep.  919;   Howell  v.  Al- 

Vt.  58).  port,  12  U.  C.  C.  P.  375. 

"'Gwyn  V.  Richmond,  etc.,  R.   Co.,  =' Coventry   v.    Gladstone,   L.   R.    6 

85  X.  C.  429,  39  Am.  Rep.  708.     See  Eq.  44;  Reynolds  v.  Boston  *,  Maine 
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it  to  him  only  while  circumstances  render  it  feasible;  that  is, 
■while  the  goods  are  in  transit.  The  seller  has  no  cause  to  com- 
plain if  the  transit  is  ended  sooner  than  might  have  been  exjiected, 
since  he  loses  nothing  to  which  he  was  entitled ;  but  the  possibility 
of  protecting  him,  in  spite  of  his  complete  transfer  of  titl-e  to  the 
goods,  ceases.  Accordingly  if  the  buyer  intercepts  the  goods  at 
a  point  before  the  destination  originally  fixed,  the  seller's  right 
is  gone.^^  It  has  been  .said  that  the  right  is  gone  even  though  the 
goods  are  taken  from  the  carrier's  possession  without  his  consent.^* 
This  statement,  however,  has  been  questioned  by  very  high  au- 
thority."*^ At  least  after  a  proper  notice  to  stop  goods  has  been 
given,  the  delivery  of  them  to  the  buyer  at  an  immediate  point  will 
not  determine  the  seller's  right.'*''  To  determine  it,  however,  it  u 
not  necessary  that  the  carrier  should  actually  deliver  the  goods 
to  the  buyer  at  the  intermediate  point.  As  appears  from  the 
following  section,  the  attornment  of  the  carrier  so  that  it  becomes 
the  agent  of  the  buyer,  not  to  transport  to  the  original  destination, 
but  for  any  other  purpose,  is  an  effectual  termination  of  the 
transit ;  and  this  is  true  of  an  attornment  or  change  in  the  char- 
acter of  possession  which  takes  place  at  an  intermediate  point  as 
well  as  of  such  a  change  at  the  xiltimate  destination.^^ 

R.,  43  N.  H.  580;  Howell  v.  Alport,  ner,    J.,    in    a    concurring    opinion, 

12  U.  C.   C.  P.  375.  resting     the     ca?p,     however,     on     a 

""  Whitehead   i".   Anderson,   9  M.   &  ground  not  referred  to  by  tire  major- 

W.   518,    534;    London,  etc.,   Ry.   Co.  ity    of   the   court,    intimated    that   a 

V.   Bartlett,   7  H.  &  N.  400;   Kendal  stoppage    of   goods    was   effectual    in 

V.  Marshall,   11    Q.   B.  D.   356,   309;  spite  of  the  fact  of  a  prior  delivery 

Secomb  v.  Nutt,  14  B.  Mon.  324,  328 ;  and  change  of  marking  when  this  was 

Eaton  i\  Cook,  32  Vt.  58.  fraudulently    done    to    prevent    stop- 

»*  Whitehead  v.   Anderson,   9  il.   &  page  of  the  goods. 

W.  513,  534.  "  Poole    v.   Houston,  etc.,   Ry.   Co., 

==  Blackburn,  Sale  (2d  ed.),  375;  58  Tex.  134.  Where  interception  of 
Benjamin,  Pale  (5th  Eng.  ed.),  903.  the  goods  is  possible  it  may  be  by 
Benjamin  argues  from  the  decision  of  an  agent  of  %he  buyer  or  by  a  sub- 
Bird  V.  Brown,  4  Ex.  786,  which  held  purchaser. 

that  a  tortious   refusal  to  give  pos-  "  Whitehead  v.   Anderson,   9  M.   & 

session    on    the    part    of   the    carrier  W.   518.     In   this   case   the  assignee 

could  not  continue  the  seller's  right  in  -bankruptcy  of  the  buy-er  went  on 

to   stop,    that   a   tortious    talcing   by  board  the  vessel  in  which  tlie  good-s, 

the    purchaser    could    not    determine  which  consisted  of  timber,  were  being 

that  right.     So  in  Poole  v.  Houston,  carried,  and  told  the  captain  he  had 

etc.,  Ry.  Co.,  58  Tex.   134,   140,  Bon-  come  to  take  possession  of  the  timber. 
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§  528.  Attornment  by  bailee. —  The  right  to  stop  the  goods  may 
be  determined,  not  simply  by  deli\'ery  to  the  buyer,  but  by  an  at- 
^  tornment  of  the  bailee  to  the  buyer.'^  The  nature  of  the  attorn- 
ment necessarily  must  be  carefully  observed.  At  the  time  when  a 
carrier  first  receives  goods  cousigTied  to  the  buyer  the  carrier  is 
agent  for  the  buyer,  and  subsequent  recognition  of  this  agency  by 
the  carrier  in  a  statement  or  letter  to  the  buyer  would  not,  it 
seems,  terminate  the  seller's  right  to  stop.  In  order  to  have  that 
effect  the  attornment  must  be  a  recognition  of  an  agency  other  than 
one  of  carrying  out  the  transit  between  seller  and  buyer.^^ 


The  captain  said  that  he  would  de- 
liver tlie  cargo  when  satisfied  about 
his  freight.  The  assignee  and  the 
agent  then  went  ashore  and  the  sel- 
ler, going  aboard  the  vessel,  gave  no- 
tice to  the  mate  to  stop  the  cargo. 
It  was  held  that  the  buyer's  assignee 
had  not  taken  possession  and  that 
the  captain  had  not  agreed  to  hold 
as  his  agent,  so  that  the  notice  to 
stop  was  valid.  The  discussion  in 
the  case,  howevnr,  indicates  that  had 
the  assignee  either  acquired  posses- 
sion or  had  the  captain  agreed  to 
hold  the  timber  as  agent  for  him, 
the  seller's  right  would  have  been 
lost. 

"  T!ie  Georgia  Code  provides  that 
the  right  to  stop  persists  "  until  the 
vendee  obtains  actual  possession  of 
the  goods."  And  see  JIacon,  etc.,  Ry. 
Co.  v.  Meador,  65  Ga.  705;  Ocean 
Steamship  Co.  v.  Ehrlieh,  88  Ga.  502, 
14  S.  E.  707,  30  Am.  St.  Rep.  164. 
But  the  constructive  possession  cre- 
ated by  attornment  is  elsewhere 
recognized  as  sufficient. 

■"  In  Ex  parte  Cooper,  11  Ch.  D.  68, 
it  is  said  that  the  transit  "  is  not 
at  an  end  until  the  carrier  by  agree- 
ment between  himself  and  the  con- 
signee undertakes  to  hold  the  goods 
for  the  consignee,  not  as  carrier,  but 
as  his  agent."  The  idea  might  have 
been  more  fully  expressed  if  the 
words  "  for  some  other  purpose  than 


fulfilling  the  original  contract  of  car- 
riage "  had  been  added.  Baron  Parke 
in  Whitehead  r.  Anderson,  9  il.  & 
W.  518,  more  accurately  expresses 
the  correct  doctrine.  "  Where  the 
carrier  enters  expressly,  or  by  im- 
plication, into  a  new  agreement,  dis- 
tinct from  the  original  contract  for 
carriage,  to  hold  the  goods  for  the 
consignee  as  his  agent,  not  for  the 
purpose  of  expediting  them  to  the 
place  of  original  destination,  pursu- 
ant to  that  contract,  but  in  a  new 
character,  for  the  purpose  of  custody 
on  his  account,  and  subject  to  some 
new  or  further  order  to  be  given  to 
him."  So  Brett,  L.  J.,  in  Kendal  v. 
Marshall,  11  Q.  B.  D.  356,  364,  said: 
"  If  there  has  been  delivery  of  goods 
to  the  vendee  and  an  appropriation 
of  them  to  his  own  use,  the  right  of 
stoppage  does  not  exist ;  in  a  case 
of  that  kind  the  property  in,  and 
the  possession  of,  the  goods  have 
passed  to  the  vendee ;  but  where  the 
goods  are  in  the  course  of  transit 
from  the  vendor  to  the  vendee,  al- 
though the  property  has  passed  to 
the  vendee,  and  although  he  has  the 
constructive  possession  of  them,  the 
right  to'  stop  prevails.  Where  the 
goods  have  been  appropriated  by  the 
vendor,  and  have  been  delivered  by 
him  to  a  carrier  to  be  transmitted 
to  the  vendee,  a  constructive  posses- 
sion exists   in  the  vendee;   ueverthe- 
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§  529.  Refusal  of  bailee  to  attorn  or  deliver  the  goods. —  The 

carrier  is  not  allowed  to  enlarge  the  seller's  right  by  wrongfully 
refusing  to  deliver  or  attorn  as  the  buyer's  agent.*° 

§  530.  Broken  transit. —  One  of  the  most  diilicult  questions  in 
the  law  of  stoppage  in  transitu  occurs  where  the  goods  are  trans- 
ported by  more  than  one  agent.  The  general  doctrine  has  been 
well  stated  as  follows:  "When  an  intermediate  delivery  occurs, 
before  the  goods  reach  their  ultimate  destination,  if  the  party  to 
whom  they  are  delivered  has  authority  to  receive  them,  and  gives 
to  them  a  new  destination  not  originally  intended,  the  transitu 
is  at  an  end.  They  have  reached  the  ultimate  destination  intended 
by  both  buyer  and  seller.  But  if  the  middleman  be  a  mere  agent 
to  transmit  the  goods  in  accordance  with  original  directions,  the 
vendor's  right  continues.  The  rule  may  be  stated  as  follows: 
If  in  the  hands  of  the  middleman  they  require  new  orders  to  put 
them  again  in  motion,  and  give  them  another  substantive  destina- 
tion —  if  without  such  new  orders  they  must  continue  stationary 
—  then  the  delivery  is  complete  and  the  lien  of  the  vendor  has 
expired."  *^    The  difficulty  lies  in  the  application  of  the  doctrine, 

less,  whilst  the  goods  are  in  the  authority,  and  that  the  fiction  of  re- 
hands  of  the  carrier,  they  are  in  the  lation  would  not  be  applied  to  the 
course  of  transit,  and  the  right  of  ratification  where  the  rights  of  third 
stoppage  may  arise.  There  is  an-  persons  intervened,  and  where  at  the 
other  kind  of  constructive  possession  time  of  the  ratification  effectual  stop- 
by  the  vendee;  that  is  when  the  page  had  ceased  to  be  possible.  It 
goods  have  been  delivered  by  the  car-  had  so  ceased,  the  court  held,  because 
Tier,  and  have  reached  the  hands  of  the  action  of  the  carrier  in  refusing 
an  agent  to  the  vendee  to  be  held  at  to  deliver  was  wrongful.  As  to  the 
his  disposal."  question  of  authority  to  stop,  com- 
"  Bird  V.  Brown,  4  Ex.  786.  In  pare  Hutchings  v.  Nunes,  1  Moore 
this  case  the  holder  of  bills  of  ex-  P.  C.  (N.  S.)  243. 
change  drawn  by  the  seller  assumed  to  "  Cabeen  v.  Campbell,  30  Pa.  St. 
act  as  the  seller's  agent  in  notifying  254.  In  Bethell  v.  Clark,  20  Q.  B. 
the  carrier  to  stop  the  goods.  There-  D.  615,  Lord  Esher,  M.  R.,  said: 
after  the  buyer  and  his  assignees  in  "  Where  the  transit  is  a,  transit 
bankruptcy  demanded  the  goods.  The  Irhich  has  been  caused  either  by  the 
carrier  refused  to  deliver  and  sub-  terms  of  the  contract  or  by  the  direc- 
sequently  the  seller  formally  ratified  tions  of  the  purchaser  to  the  vendor, 
the  action  of  the  holder  of  the  bills  the  right  of  stoppage  in  transitu 
of  exchange  in  stopping  the  goods.  exists;  but,  if  the  goods  are  not  in 
It  was  held,  however,  that  the  stop-  the  hands  of  the  carrier  by  reason 
page  was  ineffectual  when  the  notice  either  of  the  terms  of  the  contract 
was  first  given  because  made  without  or  of  the  directions  of  the  purchaser 
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and  A  proper  determination  can  best  be  reached  by  a  comparison  of 
the  facts  of  the  leading  decisions.  In  the  followiilg  cases  it  -was 
held  that  the  transit  had  ended :  In  Leeds  v.  Wright,*^  the  seller 
shipped  goods  from  Manchester  to  the  agent  of  a  Paris  fii-m,  and 
the  agent  was  about  to  forward  them  to  Paris.  It  was  held  the 
transit  was  ended  since  the  goods  Avere  sent  to  the  agent  not  simply 
to  forward  to  Paris  but  to  be  sent  where  he  thought  best.  In 
Dixon  V.  Baldwen/^  goods  were  ordered  of  B.  of  London,  to  be 
forwarded  to  M.  at  Hull,  ''  to  be  shipped  for  Hamburg  as  -usual." 
The  goods  were  shipped,  and  part  of  them  sent  forward  to  Ham- 
burg. It  appeai'ed  in  evidence  that  il.  held  the  goods  at  the  dis- 
posal of  B.  The  court  held  there  was  no  right  to  stop,  since  the 
goods  ^nere  waiting  for  new  orders  frora  the  purchasers  to  give 
them  their  destination.  In  Valpy  v.  Gibson,**  goods  were  ordered 
by  the  buyer  to  be  sent  from  ilanchester  to  a  forwarding  house 
in  Liverpool  for  shipment  to  A'alparaiso,  but  the  house  in  Liver- 
pool was  not  authorized  to  forward  the  goods  until  orders  were 
received  from  the  buy-er.  The  goods  had  been  put  on  shipboard  at 
Liverpool,  but  the  buj^er  ordered  them  to  be  unshipped  and  sent 
back  to  the  sellers  to  be  repacked.  The  sellers  undertook  to  repack 
them.  It  was  held  that  the  right  to  stop  had  been  lost  when  the 
goods  reached  the  agents  in  Liverpool;  that  redelivery  to  the 
sellers  for  repacking  gave  them  no  new  lien.  In  Kendal  v.  Mar- 
shall, *^  the  buyer  bought  goods  at  Bolton,  nothing  being  said  about 
the  place  of  delivery.  Later  the  buyer  arranged  with  M.  &  Co., 
forwarding  agents  at  Garston,  to  receive  the  goods  from  Bolton 
and  ship  them  to  Eouen  at  a  through  rate  from  Bolton  to  Eouen. 
The  buyer  then  ordered  the  goods  to  be  sent  to  ]\I.  &  Co.  at  Garston 
and  they  were  delivered  to  the  railway  at  Bolton.  The  goods 
arrived  at  Garston  and  the  railway  company  notified  M.  &  Co. 

to   the   vendor,   but    are   in    transitu  tion   to   a   new    carrier,   the   original 

afterward  in  consequence  of  freah  di-  transit    is    at    end    when    they    have 

rections   given  by   the   purchaser   for  reached  that   place,  and  any  further 

a  new  transit,   then   such  transit   is  transit    is    a   fresh    and    independent 

Jio  part  of  the  original  transit,  and  transit." 

the  right  to  stop  is  gone.     So,  also,  '=  3  B.  &  P.  320. 

if    the    purchaser    gives    orders    that  "  5  East,   175. 

the  goods  shall  be  sent  to  a  particu-  "  4  C.  B.  837. 

lar   place,    there   to   be   kept   till   he  "  H   Q.  B.  D.  356. 

gives  fresh  orders  as  to  their  destina- 
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of  their  arrival  by  a  usual  form  of  notice,  which  stated  that  if  de- 
livery was  not  taken  in  due  course  the  company  would  hold  them 
as  warehousemen  and  charge  rent.  The  goods  remained  for  some 
days  in  the  shed  of  the  railway  company,  awaiting  the  sailing 
of  the  steamer  to  Eouen.  It  was  held  that  transit  was  ended. 
The  case  seems  difficult  to  support  for  more  than  one  reason.  In 
the  first  place  the  goods  had  not  even  been  delivered  to  M.  &  Co. 
at  Garston,  and  if  it  be  granted  that  the  transit  would  not  con- 
tinue to  Eouen,  it  may  yet  be  objected,  as  the  goods  were  still  in 
the  hands  of  the  carrier  at  Garston,  the  transit  was  not  ended. 
The  fact  that  the  liability  of  the  carrier  had  become  that  of  a 
warehouseman  should  not  effect  an  ending  of  the  transit.*"  In  the 
second  jJace  the  sole  function  of  M.  &  Co.  was  to  forward  the  goods 
to  Eouen,  and  it  is  difficult  to  distinguish  the  case  from  Coates  v. 
Eailton,*^  Jackson  v.  ISFichol,'**  and  Ex  parte  Eosevear  China  Clay 
Co.,***  stated  below.  The  ground  upon  which  Brett,  L.  J.,  puts  the 
case,  namely  that  M.  &  Co.  received  their  instructions  from  the 
buyer  and  not  the  seller,  seems  inconsistent  with  other  decisions, 
especially  Ex  parte  Eosevear  China  Clay  Co.,^°  in  which  it  is  held 
that  when  goods  are  put  on  shipboard  the  transit  continues  imtil 
the  ship  reaches  its  destination,  although  the  seller  is  ignorant  of 
the  destination.  In  Jobson  v.  Eppenheim,'*-'  however,  Chan- 
nell,  J.,  held  the  transit  ended  by  delivery  to  forwarding  agents 
whose  only  duty  was  to  forward  on  the  ground  that  the  seller  had 
no  knowledge  of  the  ultimate  destination  of  the  goods.  "  Fresh  in- 
structions were  necessary."  Channell,  J.,  does  not  apparently 
deem  it  important  that  the  instructions  to  the  forwarding  agent  had 
in  fact  been  given  at  the  time  the  original  order  was  given  to  the 
seller.  In  Ex  parte  Miles,®^  a  commission  agent  in  London  em- 
ployed by  a  firm  in  Jamaica  ordered  shoes  from  T.  in  JSTorthamp- 
ton.  The  commission  agent  ordered  the  shoes  shipped  marked  as 
follows.  "  For  this  mark  —  E.  M.,  Kingston,  Jamaica."  T.  knew 
that  this  mark  was  that  of  the  Jamaica  buyer.  The  commission 
agent  instructed  T.  to  forward  the  shoes  thus  marked  to  E.,  South- 
ampton, for  shipment  per  "  Moselle."     This  was  done  and  T. 

«See  supra,  §  526.  ^  H  Ch.  D.  560. 

^'6  B.  &  C.  422.  "21  T.  L.  R.  468. 

"  5   Bing.  N.   C.   508.  "  15  Q.  B.  D.  39. 
"  11  Ch.  D.  560. 
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wrote  B.  giving  directions  but  not  mentioning  the  destination  or 
consignee  of  the  goods.  The  goods  were  shipped  and  the  commis- 
sion agent  was  described  in  the  bill  of  lading  as  the  consignor,  and 
the  Jamaica  firm  as  consignees.  The  court  held  the  only  transitus 
as  between  T.  and  the  commission  agent,  who  became  bankrupt, 
was  ended  at  Southampton.  It  was  not  enough  that  the  seller 
knew  the  ultimate  destination  of  the  goods.  In  Brooke  Iron  Co. 
V.  O'Brien,^^  A.  of  Pennsylvania  sold  a  quantity  of  iron  to  C. 
of  Boston,  deliverable  at  Elizabethport,  IST.  J.  The  iron  was 
shipped  to  Elizabethport  to  C.  in  care  of  H.,  a  shipping  agent. 
There  it  was  taken  on  board  vessels  chartered  by  C,  and  the  court 
held  that  the  transit  was  ended  and  that  the  iron  could  not  be 
stopped  on  its  arrival  at  Boston,  nor  did  it  matter  in  the  opinion 
of  the  court  whether  the  vessels  were  in  the  hands  of  independent 
carriers  or  whether  by  the  charter  C.  became  owner  of  the  vessel 
temporarily.  In  Guilford  v.  Smith, ^*  the  buyers  residing  at 
Burlington  purchased  flour  from  sellers  who  resided  in  Toronto 
and  directed  its  shipment  to  the  buyers'  agents  at  Ogdensburg 
who  were  in  the  habit  of  receiving  flour  for  the  buyers  and 
forwarding  it  as  directed.  The  bill  of  lading  described  the 
agents  as  consignees,  but  referred  to  the  flour  as  to  be  for- 
warded to  the  buyers  at  Burlington.  The  flour  arrived  at 
Ogdensburg  and  was  placed  in  a  warehouse  belonging  to  the 
railroad,  but  under  government  supervision,  and  not  subject  to 
removal  until  both  freight  and  duties  were  paid.  The  flour 
would  not  have  been  forwarded  from  Ogdensburg  until  a  new 
order  was  given  to  the  agents.  It  was  held  that  the  right  of 
stoppage  was  gone.  The  court  said  that  the  question  must  turn 
on  the  capacity  in  which  the  agents  held  the  flour.  "  Did  they 
hold  it  to  transport,  or  was  it  a  custody  to  keep,  subject  to  the 
orders  of  the  "  buyers?  The  court  found  that  the  latter  was  the 
fact  and  that  the  right  to  stop  was,  therefore,  gone.  With  these 
cases  may  be  compared  the  following,  where  the  transit  was  held 
not  to  be  ended.  In  Smith  r.  Goss,^^  the  seller  was  ordered  to  send 
the  goods  to  London,  addressed  to  the  care  of  G.,  with  directions 
to  send  them  by  the  first  vessel  to  Newcastle.    It  was  held  that  the 

"  135  Mass.  442.  "  1   Campb.  282. 

"30  Vt.  49. 
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goods  might  be  stopped  while  in  G.'s  possession,  as  his  function 
was  merely  to  aid  in  the  completion  of  a  transit  to  Newcastle. 
In  Coates  v.  Eailton,*^*  goods  were  purchased  at  Manchester  by 
E.  on  account  of  B.  of  London,  to  be  forwarded  to  Lisbon.  The 
goods  were  delivered  at  E.'s  warehouse  for  packing  and  shipment 
to  Lisbon  via  Liverpool.  The  court  held  the  transit  was  not  ended 
because  the  destination  had  been  named  by  the  buyer.  This  case 
is  questioned  by  Brett,  L.  J.,  in  Kendal  v.  Marshall,®^  and  it 
seems  can  be  supported  only  on  the  assumption  that  E.'s  agency 
was  simply  to  forward  the  goods  to  Lisbon.  In  Jackson  v. 
ISTichol,®^  the  facts  are  very  similar.  In  Ex  parte  Eosevear  China 
Clay  Co.,'*®  the  sellers  agreed  to  deliver  a  cargo  of  clay  F.  0.  B. 
vessel  at  Fowey.  The  destination  of  the  cargo  was  unknovra.  to  the 
seller,  but  the  vessel  had  in  fact  been  chartered  by  the  buyer  for 
a  voyage  to  Glasgow.  It  was  held  the  goods  might  successfully 
be  stopped  after  they  had  been  delivered  to  the  vessel.  In  Bethell 
■v.  Clark,''"  goods  were  ordered  to  be  consigned  to  the  "  Darling 
Downs"  to  Melbourne,  loading  in  the  East  India  docks  at  Lon- 
'don.  The  goods  were  so  sent  and  were  shipped  on  the  vessel  by 
:&  lighter  company  employed  by  the  railway.  It  was  held  that  the 
transit  was  to  Melbourne  and  that  the  right  to  stop  the  goods 
.still  existed.  In  Lyons  v.  Hoffnung,^-'  the  goods  were  ordered 
to  be  sent  marked  "  W.  C.  K."  and  sent  to  Smith's  wharf 
at  Sidney  for  shipment  to  Kimberley.  The  initials  "  W.  C." 
were  those  of  the  purchaser,  W.  Clare.  K.  meant  Kimberley. 
The  goods  were  sent  to  the  wharf  to  be  shipped  by  the  "  Gambler  " 
and  a  receipt  was  given  the  sellers  —  describing  them  as  shippers, 
and  Clare  as  the  consignee,  Kimberley  as  the  destination.  These 
receipts  were  delivered  to  Clare,  who  obtained  in  exchange  a  bill 
of  lading  in  his  own  name.  It  was  held  that  the  goods  might  be 
stopped  while  on  the  vessel.  In  Aguirre  v.  Parraelee,^^  goods  were 
delivered  to  an  agent  of  the  purchaser  for  shipment  to  the  pur- 
chaser in  another  city.  It  waS  held  the  right  to  stop  the  goods 
continued  after  the  goods  had  been  taken  and  shipped  by  the  agent, 

"  6  B.  &  C.  422.  •"  19  Q.  B.  D.  553,  20  Q.  B.  D.  615. 

"'11  Q.  B.  D.  356,  366.  "15  A.  C.  391. 

"5  Bing.  N.  C.  508.  "22  Conn.  473. 
"  11  Ch.  D.  560. 
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as  the  latter  was  acting  not  as  agent  to  deal  with  the  goods  in  any 
other  way  than  to  transmit  them  to  the  buyer's  place  of  business.*"^ 
From  these  decisions  some  important  conclusions  may  be  deduced. 
(1)  It  does  not  exclude  the  right  of  stoppage  that  the  seller  is 
ignorant  of  the  terminus  of  the  transit.*^  (2)  It  does  not  exclude 
the  right  of  stoppage  that  by  the  terms  of  the  contract  the  goods 
are  to  be  delivered  and  are  delivered  to  a  carrier  F.  O.  B.**'  (3) 
It  does  not  exclude  the  right  of  stoppage  that  the  goods  are  sent  to 
a  forwarding  agent  for  the  buyer.  If  the  agent's  only  duty  is  to 
forward  the  goods  he  is  merely  a  link  in  the  transit.'^''  And  it 
seems  that  it  is  not  material  whether  the  seller  knows  the  forward- 
ing agent  is  merely  a  link  in  the  transit  or  not."^  Xor  is  it  im- 
portant that  the  forwarding  agent,  if  requested  by  the  buyer,  would 
alter  the  destination  of  the  goods  or  hold  them  to  await  the  buyer's 
orders.  A  carrier  similarly  might  allow  the  buyer  to  interfere 
with  the  destination  of  the  goods.  Such  interference  would  termi- 
nate the  right  of  stoppage  f'^  but  the  possibility  of  it  does  not  de- 
prive the  buyer  of  his  right.  (4)  If  goods  are  delivered  to  a  bailee 
who  is  subject  to  such  orders  as  the  buyer  may  choose  to  give  in 
regard  to  the  goods,  the  transit  is  ended  when  the  agent  receives 
the  goods,  though  the  seller  has  been  informed  by  the  buyer  of  the 
ultimate  destination  which  he  means  to  give  the  goods,  and  though 
the  agent  does  in  fact  forward  them  to  that  destination.^®     (5) 

""  See  also  Markwald  &  Co.  v.  Their  508.      In    this    case    the    forwarding 

CreditorSj    7    Cal.    213;    Blackman   v.  agent    waS'    a    general    agent    of    the 

Pierce,  23  Cal.  508;   Johnson  v.  Eve-  buyers    and   had   habitually    received 

leth,    93    Me.    30B,    318,    45   Atl.    35;  goods    for    them    to    await    their    or- 

Frame  i'.  Oregon  Liquor  Co.,  48  Or.  ders,  hut  in  the  ease  in  qu-estion  he 

272,  85  Pac.  1009,  86  Pac.  791.  had,  before  the  shipment  of  the  goods, 

"'  Ex    parte    Rosevear    China    Clay  been   instructed   to   forward  them   to 

Co.,   11  Ch.  D.  5o0.     But  see  Kendal  the  buyer.     But  see  Jobson  v.  Eppen- 

V.   Marshall,   11   Q.   B.   D.    356,  365;  heim,  21  T.  L.  R.  468.. 
Jobson   V.    Eppenheim,    21    T.    L.    R.  "'See  supra,  §  527. 

468.  ••Kendall  v.  Marshall,  11  Q.  B.  D. 

"Ex    parte   Rosevear    China    Clay  356;  Ex  parte  Miles,  15  Q.  B.  D.  39; 

Co.,   11  Ch.  D.  560.  Guilford   v.    Smith,   30   Vt.   49.     But 


"  Coates  V.  Railton,  6  B.  &C.  422 
Jacfcson  V.  Nichol,  5  Bing.  N.  C.  508 
Aguirre   v.  Parmelee,   22   Conn.   473 


not  if  the  only  discretion  reserved  to 
the  principal  is  as  to  the  time  when 
the  goods  are  to  be  forwarded.  Frame 


Frame  r.   Oregon  Liquor  Co.,  48  Or.       v.  Oregon  Liquor  Co.,  48  Or.  272,  85 
272,  85  Pac.  1009,  86  Pac.  791.  Pac.  1009,  86  Pac.  791. 

"Jaclvson  V.  Nichol,  5  Bing.  N.  C. 


Stoppage  in  Tbansitu.  909 

The  seller  may,  by  special  terms  in  Ms  contract,  bargain  that 
tbere  shall  be  a  special  transit.  Such  bargain  is  in  effect  an 
agreement  that  the  seller  shall  have  the  chance  of  stoppage  during 
a  specified  journey,  and  is  binding  upon  the  buyer  and  his 
assignees  in  bankruptcy.'" 

§  531.  Truckmen. —  When  goods  arrive  at  a  railroad  station  or 
"wharf  to  which  they  are  destined,  they  are  commonly  taken  by 
truckmen  to  vrarehouses  or  to  the  buyer's  place  of  business. 
"Whether  the  transit  still  continues  -while  the  goods  are  in  the 
truckmen's  hands  depends  upon  the  nature  of  the  contract  of  con- 
signment and  upon  the  way  the  truckmen  are  engaged  to  do  the 
work.  Where  the  consignment  was  not  to  the  railroad  station 
but  to  the  buyer's  place  of  business,  as  is  commonly  the  case  in 
consignments  by  express,  the  services  of  the  truckmen  are  naturally 
included  in  the  transit,  and  the  result  is  the  same  if  a  railroad, 
with  trucks  of  its  own,  or  employed  by  it,  voluntarily  delivers 
the  goods  at  the  consignee's  place  of  business.^^  If,  however, 
the  carrier's  duty  is  fully  performed  when  the  goods  arrive  at  the 
railroad  station,  and  it  does  not  voluntarily  undertake  to  deliver 
them,  and  a  truckman  is  sent  by  the  buyer  to  receive  the  goods, 
the  transit  ends  when  the  goods  are  received  at  the  railroad  sta- 
tion by  the  buyer,  or  by  a  truckman  acting  as  his  agent.  The  car- 
riage of  the  goods  by  the  truclanan  is  in  this  case  a  new  journey 
under  the  direction  of  the  buyer.  It  is  not  material  whether  the 
buyer  receives  the  goods  himself  from  the  railway  and  then  directs 
the  truckman  to  carry  them,  or  whether  the  buyer  gives  a  special 
order  to  the  truckman  to  receive  a  particular  lot  of  goods,  or, 
-whether,  in  accordance  with  general  authority,  the  truckman 
receives,  in  the  regular  course  of  business,  all  goods  addressed 
to  the  buyer.''^ 

§  532.  Buyer's  vessel  or  cart. — As  delivery  to  an  agent  other 
than  an  agent  whose  only  duty  is  to  forward  the  goods  is  a  deliv- 

■">Ex  parte.  Wataon,  5  Ch.  D.  35.  521;    HalflE   v.   Allya,    60    Tex.   278; 

See  Benjamin,  Sale    (5th  Eng.  ed.),  Harris   v.   Tenney,   85    Tex.  254,   20 

894.  S.  W.  82,  34  Am.  St.  Rep.  796. 

"iJe   Burke,    140    Fed.   Rep.   971;  "O'Neal  v.  Day,  53  Mo.  App.  139. 

Weber  v.  Baessler,  3  Colo.  App.  459;  Compare   Mason   v.   Wilson,   43   Ark. 

White    V.    Mitchell,    38    Mieh.    390;  172,   and   Inslee   v.   Lane,    57    N.   H. 

Scott  V.  Drygoods  Co.,  48  Mo.  App.  454,  where  the  truckman's  authority 
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ery  to  the  principal,  delivery  to  the  buyer's  servant  who  is  under 
a  general  duty  to  obey  his  master's  orders  is  necessarily  a  deliv- 
ery to  the  buyer.  The  most  frequent  application  of  this  doctrine 
is  where  goods  are  shipped  in  a  vessel  belonging  to  the  buyer/* 
The  mere  fact  that  the  vessel  is  chartered  by  the  buyer  does  not, 
however,  make  a  delivery  to  the  ship  a  delivery  to  the  buyer. 
The  ordinary  charter  of  a  vessel  does  not  make  the  captain  a 
servant  of  the  charterer.  The  owner  still  remains  the  captain's- 
employer,  and  the  charterer  is  only  entitled  to  direct  what  good* 
the  ship  shall  carry  and  where  they  shall  be  carried.'^*  On  th& 
other  hand  if  there  is  what  is  known  as  a  '"  demise  "  of  the  ship,, 
the  buyer  is  in  eflect  the  temporary  owner  of  the  ^•essel,  and  there 
is  no  right  to  stop  the  goods.'''  A  few  early  decisions  in  Maine  and 
Massachusetts  to  the  contrary  cannot,  it  seeans,  be  supported.'* 
As  will  be  seen  hereafter,"  the  question  may  be  affected  by  the 
form  of  a  bill  of  lading  given  to  the  seller  by  the  captain  of  the 
ship.  Where  goods  are  delivered  to  the  buyer's  cart  the  same- 
principles  apply,'®  except  that  no  question  of  bill  of  lading  can 
enter  into  the  situation.'" 

§  533.  levy  of  execution  or  attachment  will  not  defeat  right  to- 
stop  in  transitu. —  As  has  been  seen,  the  question  of  stoppage  in 

to    receive    the    goods    had    heen    re-  were   fixed,   it   is   possible   that   even 

yoked.    In  the  latter  case  the  buyer's  the   courts  of  Maine  and  Massachu- 

absconding  was  held  of  itself  to  end  setts  would  have  little  hesitation  iu 

the  authority.  modifying   the   principles   there   laid. 

"  Cowasjee  r.  Thompson,   5   Jloore  down. 

P.  C.  165;  Sehotsmans  r.  Lancashire,  " /n/ra,    §   542. 

etc.,  Ry.  Co.,  2  Ch.  D.  332;   Bolin  v.  ™  This  was  the  ground  of  decision  in 

Huffnagle,  1  Rawle,   1.  Van   Casteel   r.   Booker,   2   Ex.    691; 

'*  Bolitlingk  I).  Inglis,  3  East,  381;  Turner     r.     Trustees     of     Liverpool 

Berndtson  r.  Strang,  L.  R.  4  Eq.  481,  Docks,  6  Ex.  543. 

L.  K.  3  Cli.  588.  ™  In     Merchant     Banking     Co.     v. 

"  See   cases    supra,    note    73 ;    also  Phoenix  Bessemer  Steel  Co.,  5  Ch.  D, 

Blacklmrn,  Sale,   (2d  ed.),  351 ;  Ben-  205,    219,    Jessel,    M.    R.,    said    that 

jamin,  Sale   (5th  Eng.  ed.),  883.  it  is  a  question  of  fact  which  should 

"  Newhall  r.  Vargas,  13  Me.  93,  29  be  left  to  the  jury  what  the  real  in- 

Am.   Dec.  489,    15   Me.   314,   33  Am.  tention  of  the  parties  was,  and  that 

Dec.    617 ;    Stubbs   v.   Lund,    7   Mass.  delivery  to  the  buyer's  cart  does  not, 

453,  5  Am.  Dec.  63;  Ilsley  v.  Stubbs,  as  a  matter  of  law,  preclude  a  right 
9  Mass.  65,  6  Am.  Dec.  29.    As  these  -     to  stop   the   goods.     But   this   seems 

decisions  were  made  before  the  limits  inconsistent   with    general   principles, 

of   the   law   of   stoppage   in   transitu  unless  understood  to   mean  that  the 
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transitu  will  not  arise  unless  the  property  in  the  goods  has  passed 
to  the  buyer. ^°  The  seller's  creditors,  therefore,  have  no  right 
to  seize  the  goods.  Nor  can  the  buyer's  creditors  levy  upon  them 
so  as  to  defeat  the  right  of  subsequent  stoppage.*^  The  right  of 
the  seller  will  also  prevail  over  a  lien  upon  the  goods  which  the 
carrier  may  have  by  custom  or  by  special  contract  for  a  general 
balance.*^ 

§  534.  Partial  delivery. —  The  mere  fact  that  part  of  the  goods 
have  been  delivered  does  not  debar  the  seller  from  stopping  the 
remainder;^  just  as  the  seller's  lien  remains  after  part  of  the 
goods  have  been  delivered.'*'  In  the  case  of  stoppage  in  transitu, 
however,  attornment  by  the  bailee  to  the  buyer  in  another  capacity 
than  as  an  instrument  of  transit  will  terminate  the  seller's  right,*^ 
and  delivery  of  part  of  the  goods  may  frequently  accompany  such 
an  attornment  and  itself  be  some  evidence  thereof.     The  quesition 


seller  may  contract  for  a  right  of 
lien  even  though  the  goods  have  been 
delivered  in  effect  to  the  buyer  him- 
self. 

"See  supra,  §   521. 

"  In  Blackman  v.  Pierce,  23  Cal. 
508,  511,  the  court  said:  "This 
right  of  stoppage  in  transitu  is  para- 
mount to  any  lien  on  tin,  goods 
claimed  by  third  persons  against  the 
purchaser.  Thus  it  may  be  exercised 
to  defeat  an  attachment  or  execution 
levied  upon  the  goods  by  a  creditor 
of  the  vendee.''  To  the  same  effect 
are  Bayonne  Knife  Co.  v.  Umben- 
hauer,  107  Ala.  496,  18  So.  175,  54 
Am.  St.  Rep.  114;  Mason  i;.  Wilson, 
43  Ark.  172;  Wood  v.  Yeatman,  15 
B.  Mon.  270;  O'Brien  v.  Norris,  16 
Md.  122,  77  Am.  Dec.  284;  Durgy 
Cement  Co.  v.  O'Brien,  123  Mass. 
12;  White  v.  Mitchell,  38  Mich. 
390;  Morris  t).  Shryock,  50  Miss.  590; 
Estey  V.  Truxel,  25  Mo.  App.  238; 
Chicago,  etc.,  Ey.  Co.  v.  Painter,  15 
Neb.  394,  19  N.  W.  488;  More  v. 
Lott,  13  Nev.  376;  Inslee  v.  Lane,  57 
N.  H.  454;  Buckley  v.  Furniss,  15 
Wend.   137,144;   Calahan  v.  Babcock, 


21  Ohio  St.  281,  8  Am.  Rep.  63; 
Frame  v.  Oregon  Liquor  Co.,  48  Or. 
272,  85  Pac.  1009,  86  Pac.  791 ;  Hays 
V.  Mouille,  14  Pa.  St.  48;  AUyn  v. 
Willis,  65  Tex.  65;  Harris  v.  Tenny, 
85  Tex.  254,  20  S.  W.  82,  34  Am. 
St.  Rep.  796;  Kitchen  v.  Spear,  30 
Vt.  545;  Sherman  v.  Rugee,  55  Wis. 
346,   13   N.  W.  .241. 

"  Oppenheim  v.  Russell,  3  Bos.  & 
P.  42;  Farrell  v.  Richmond,  etc.,  R. 
Co.,  102  N.  C.  390,  11  Am.  St.  Rep 
760. 

"'Kemp  V.  Falk,  7  A.  C.  573; 
Ex  parte  Cooper,  11  Ch.  D.  68; 
Dixon  V.  Yates,  5  B.  &  Ad.  313;  Jones 
V.  Jones,  8  M.  &  W.  431;  Tanner  v. 
Scovell,  14  M.  &W.  28;  McElwee  «. 
Metropolitan  Lumber  Co.,  69  Fed. 
302,  37  U.  S.  App.  266,  16  0.  C.  A. 
232;  Secomb  V.  Nutt,  14  B.  Mon.  324; 
Johnson  v.  Eveleth,  93  Me.  306,  45 
Atl.  35;  Buckley  v.  Furniss,  17  Wend. 
504;  Jeffris  f.  Fitchburg  R.  Co.,  93 
Wis.  250,  67  N.  W.  424,  33  L.  R.  A. 
351,  57  Am.  St.  Rep.  919. 

"See  supra,   §  508. 

'•  See  supra,  |   528. 
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13,  in  reality,  one  of  fact  —  Did  the  bailee  agree  to  hold  the  re- 
maining goods  in  some  other  capacity  than  as  a  conduit  or  inter- 
mediary between  seller  and  buyer  ^"'^ 

§  535.  Part  payment. —  An  has  been  seen,  a  seller  who  has  only 
been  partially  paid  is  an  unpaid  seller,  not  only  within  the  defini- 
tion of  the  Sales  Act,  but  also  under  the  rule  of  the  common 
law;'"^'  and,  therefore,  the  ridit  of  i-toppage  in  {niiisilu  exists 
imder  such  circumstances."'*  The  question  of  stoppage  in  transitu 
does  not  arise  unless  the  sale  is  at  least  partially  on  credit;  for  if 
the  title  of  the  goods  is  reserved  until  pnynicnt,  the  seller  by  virtue 
of  his  title  is  protected  without  reference  to  stoppage  in  transitu. 
The  effect  of  taking  a  bill  or  note  has  already  been  considered  in 
ciiunection  with  the  question  —  Who  is  an  unpaid  seller  ? '"''' 

§  536.  Stopping  proceeds  of  goods. — If  the  right  of  stoppage 
in  transitu  is  based  on  the  equitable  principle  that  the  seller  should 
lint  lose  his  goods  while  in  transit  when  the  buyer's  insolvency 
makes  it  clear  that  he  is  not  going  to  pay  the  price  for  them,  the 
same  principle  would  seem  to  entitle  the  seller  on  the  buyer's 
in'iolvency  to  the  proceeds  of  the  gnods  if  they  are  pledged  or  sold 
while  in  transit,  except  in  so  far  as  is  necessiiry  to  protect  a 
l^ledgee  or  purchaser  for  value.      On  the  other  hand  a  diificulty 


"Lord  Blackburn  thus  state*  the 
jrinciple:  "Then  it  is  said  that  the  de- 
livery of  a  part  is  a  deliNory  of  the 
Avliole.  It  may  be  a  delivery  of  the 
whole.  In  agreeing  for  tlie  delivery 
of  goods  with  a  person  you  are  not 
liound  to  take  an  actual  corporeal  de- 
livery of  the  whole  in  order  to  con- 
stitute such  H,  delivery,  and  it  may 
very  well  be  that  the  delivery  of  a 
part  of  the  goods  is  sufficient  to 
afford  strong  evidence  that  it  is  in- 
tended as  a  delivery  of  tlic  whole. 
If  both  parties  intend  it  as  a  delivery 
of  the  whole,  then  it  is  a  delivery  of 
the  whole;  but  if  either  of  the  parties 
does  not  intend  it  as  a  delivery  of 
tlie  whole,  if  either  of  tlieui  dissents, 
then  it  is  not  a  delivery  of  the  whole. 
I  had  always  understood  the  law  upon 
that   point   to    have   been    an   agreed 


law,  which  nabody  ever  doubted  since 
an  elaborate  judgment  in  Dixon  r. 
Yates,  5  B.  &  Ad.  :U3,  3:5(1,  by  Lord 
W'en.sleydale.  who  was  then  Parke,  J. 
The  rule  I  had  always  understood, 
from  that  time  down  to  the  present, 
to  1h-  that  the  delivery  of  a  part  may 
be  a  delivery  of  the  whole  if  it  is  so 
intended,  but  that  it  is  not  such  a 
delivery  unless  it  is  so  intended, 
and  I  rather  think  that  the  onus  ia 
upon  those  who  say  that  it  was  so 
intended.  Therefore,  the  delivery  of 
this  particular  parcel  of  salt  was  not 
a   delivery   of   anything  else." 

"  Si'e  fsvprn.  SS   501,  fiOi. 

"Newhall  r.  Vargas,  13  Me.  93, 
29  Am.  Dec.  489,  33  Am.  Dec.  617; 
Howatt  !'.  Davis,  5  Munf.  34,  7  Am. 
Dec.   081. 

"  Bee  supra,   §   502. 
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arises  owing  to  the  method  of  enforcing  the  right  of  stoppage  in 
transitu.  As  will  be  seen,'^"  the  way  in  which  the  seller  asserts  his 
right  is  by  directing  the  carrier  not  to  deliver  the  goods.  In  the 
cases  now  under  consideration  the  goods  must  be  delivered  to  a 
pledgee  or  purchaser,  and  it  is  conceded  that  if  the  seller  has  any 
right  it  is  subordinate  to  theirs.  It  would  certainly  be  somewhat 
odd  if  an  order  by  the  seller  to  a  carrier  not  to  deliver  goods,  given 
Tinder  circumstances  which  make  it  illegal  for  the  carrier  to  obey 
the  order,  should  be  the  foundation  and  the  only  necessary  founda- 
tion of  a  right  to  obtain  later  the  proceeds  of  the  goods.  It  is 
probable,  therefore,  that  the  equitable  principle  protecting  the 
seller  must  be  confined  by  practical  considerations  to  cases  where 
the  goods  themselves  can  be  stopped.  The  question  arises  in  two 
classes  of  cases ;  First,  where  the  goods  are  pledged  by  the  buyer 
while  in  transit ;  Second,  where  they  are  sold.  These  cases  must 
be  separately  considered. 

§  537.  Pledge  of  goods  in  transit. — As  a  pledge  requires  de- 
livery, the  only  way  in  -which  a  pledge  of  goods  in  transit  can  be 
made  is  by  pledging  a  bill  of  lading  or  other  document  of  title. 
Under  the  Sales  Act  the  delivery  even  for  value  of  a  non-negotiable 
bill  of  lading,  or  other  document,  would  not,  even  if  indorsed, 
amount  to  a  symbolic  delivery  of  the  goods  and  make  an  effective 
pledge  or  mortgage  f^  but  the  negotiation  of  a  negotiable  document 
of  title  as  security  would  be  a  symbolic  transfer  of  possession ;  and 
if  one  who  advanced  money  on  the  faith  thereof  received  su.ch  a 
document  as  security,  the  right  of  the  pledgee  or  mortgagee  would 
take  precedence  of  the  seller's  right  of  stoppage.  By  the  English 
common  law,  which  does  not  recognize  the  distinction  between 
negotiable  and  non-negotiable  bills  of  lading  and  treats  either  when 
indorsed  as  a  valid  symbolic  delivery,^^  the  same  result  would 
follow  if  a  bill  of  lading  in  any  form  were  indorsed  as  security 
for  an  advance.  It  has  been  held  several  -times  in  England  that 
where  a.n  indorsement  for  security  of  the  bill  of  lading  is  made, 
the  indorsee  is  entitled  to  receive  delivery  of  the  goods,  but  that 
any  surplus  value  remaining  after  satisfying  the  claim  of  the  in- 
dorsee belongs  to  the  seller  if  he  gave  timely  notice  to  stop  the 

"Infra,  §§  540,  541.  "See  supra,  §§  282,  285. 

"See  supra,  §§  404  et  seq.,  413. 
58 
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goods."^  The  resuk  of  these  cases  seems  undoubtedly  just,  but 
the  practical  difficulty  of  making  the  seller's  right  turn  on  his 
giving  an  order  to  stop  the  goods  when  the  carrier  is  bound  to 
disregard  the  notice  and  deliver  the  goods  to  the  indorsee  of  the 
bill  of  lading  makes  it  ([uestionable  whether  the  result  can  prop- 
erly be  reached.  The  English  cases  have  not  been  followed  in  this 
country"*  although  generally  cited  by  text-writers  as  authority. 
It  seems  probable  that  in  this  country  the  seller  is  not  entitled  to 
any  right  of  stoppage  other  than  to  the  goods  themselves,  and  that 
if  by  means  of  the  bill  of  lading  a  pledgee  or  mortgagee  has  ac- 
quired a  valid  symbolic  delivery  of  the  goods  and  is  consequently 
entitled  to  the  actual  delivery  of  the  goods  from  the  carrier,  the 
seller's  only  possibility  of  protecting  himself  is  to  discharge  the 
debt  due  the  pledgee  or  mortgagee  if  it  has  matured,  and  there- 
after give  the  carrier  notice  to  stop  the  goods. ^^ 

§  538.  Proceeds  of  goods  sold  in  transit. —  As  will  be  seen,®"  the 
sale  of  goods  by  the  buyer  while  tbey  are  in  transit  does  not  de- 
prive the  seller  of  his  right  to  stop  the  goods.  Unless  a  negotiable 
document  of  title  is  negotiated  for  value,  or  the  seller  has  con- 
sented to  the  subsale,  the  right  to  stop  still  remains.  lit  is  also 
true  that  one  who  has  merely  agreed  to  buy  goods,  but  has  not 
paid  the  price,  has  generally  not  been  regarded  as  a  purchaser  for 
value."^  Accordingly  it  seems  impossible  to  suppose  a  case  where 
there  are  unpaid  proceeds  due  from  the  subbuyer  and  where  the 

"Re  Westzinthus,  5  B.  &  Ad.  817:  the  opinion  of  the  court,  said:  "If 
Spalding  r.  Euding,  6  Beav.  376;  the  transfer  of  a  bill  of  lading  by  way 
Kemp  r.  Falk,  7  A.  C.  573.  These  of  pledge  or  mortgage,  or  as  col- 
cases  treat  the  seller's  right  as  an  lateral  security  for  a  loan,  does  not 
equitable  one.  The  English  Sale  of  absolutely  defeat  the  right  of  stop- 
Goods  Act,  section  47,  seems  to  page  in  transitu,  the  seller  cannot 
assume  the  correctness  of  the  rule.  exert  that  right  until  he  has  dis- 
As  to  the  change  in  this  respect  in  charged  the  debt  secured  by  the  trans- 
the  provisions  of  the  American  Sales  fer,  as  his  right  is  subject  to  that 
Act,  see  infra,  §§  542,  557.  of  the  mortgagee  or  pledgee." 

"Except  in  one  case.    See  the  fol-  '''Infra.  §§  557,  558. 

lowing  note.  »v  p,,g  ^„y:^^^   5   (.go.     If  part  of  the 

'"In    Chandler    !>.    Fulton,    10   Tex.  price    has    been    paid,    but    not    the 

2,   60  Am.   Dec.   88,   the   English  de-  whole,  the  purchaser  is  protected  to 

cisions   were   followed.      In   Missouri  the  extent  of  what  he  has  paid,  and 

Pacific  Ry.   Co.   v.  Heidenheimer,   82  the    case    is    similar    to    that    of    a 

Tex.  195,  199,  17  S.  W.  608,  27  Am.  pledge,  which   was  considered  in  the 

St.  Rep.   861,   Tarlton,   J.,  delivering  preceding  section. 
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seller  cannot  stop  the  goods  themselves  except  where  a  subsale  haa 
been  made  with  the  consent  o£  the  seller.  Such  consent  deprives 
the  seller  of  the  right  to  stop  the  goods.^^  But  it  has  been  held 
in  a  leading  English  case^®  ithat  the  right  to  stop  the  proceeds  re- 
mains ;  that  is,  that  the  seller  may  entitle  himself  to  receive  the 
price  promised  by  the  subbuyer  toJ;he  original  buyer.     In  a  later 


decision^  Bramwell,^fJ.,  said:  "What  difference  is  there  in 
principle  between  the  case  of  a  man  selling  goods  on  credit  for 
£500  and  these  being  then  resold  for  £600,  and  the  case  of  the 
purchaser  pledging  the  goods  for  £600  with  a  right  of  sale  by  the 
pledgee  ?  Why,  if  the  vendor  can  stop  the  proceeds  of  sale  in  the 
one  case,  should  he  not  have  a  right  to  stop  them  in  the  other? 
What  injury  is  there  to  the  siibpurchaser  ?  "  In  spite  of  criticism 
in  the  House  of  Lords^  it  seems  that  Bramwell's  view  of  the  matter 
is  sound,*  and  that  there  is  no  reason  to  distinguish  between  the 
case  of  a  pledge  and  the  case  of  a  subsale.  As  was  seen,  however, 
in  the  preceding  section,  there  is  difficulty  in  admitting  the  seller's 
right  of  stoppage  where  the  goods  have  been  pledged.  Where  the 
question  of  stopping  the  proceeds  of  a  subsale  is  involved  another 
question  is  frequently  though  not  necessarily  involved.  The  ship- 
ment or  transit  may  not  have  been  made  from  the  original  seller 
to  the  original  buyer.  As  has  already  been  shown,  this  is  generally 
held  fatal  to  any  right  on  the  seller's  part.*  The  case  may  be  sup- 
posed, however,  that  while  the  goods  are  in  transit  from  seller  to 
buyer,  the  buyer  with  the  seller's  assent  makes  a  subsale  to  a  new 
buyer  who  has  not  paid  the  price  at  the  time  the  original  seller 
gives  notice  to  stop  the  goods.  Such  a  case  should  be  decided  in 
the  same  way  as  a  case  of  pledge.  The  discussion  in  regard  to 
that  need  not  be  repeated.  Where  goods  have  been  destroyed 
while  in  transit  a  claim  has  also  been  made  on  behalf  of  the  sellers 
to  obtain  insurance  effected  by  the  buyer  upon  the  goods,  in  lieu 
of  stopping  the  goods  themselves,  but  this  right  has  been  denied.^ 

"  See  infra,   §   558.  "  Latham    v.     Chartered    Bank    of 

"Ex  parte  Golding,  13  Ch.  D.  628.  India,  L.  R.  17  Eq.  205,  216;  Berndt- 

^Ex  parte  Falk,   14  Ch.  D.   446.  son  c.  Strang,  L.  R.  3  Ch.  588.     In 

'Kemp   V.   Falk,   7   A.   C.   573,  by  the   latter  case   Lord   Cairn'?,   L.   C, 

Lord  Selborne.  said    (p.  591):     "The  right  to  stop 

» See  Burdiok,  Sales,  230.  in   transitu   is   a   right   to  stop   the 

*  See  supra,  §  525.  goods  in  whatever  state  they  arrive.'' 
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§  539.  Effect  of  stopping  the  goods. — It  is  now  generally  rec- 
ognized that  when  goods  are  rightfully  stopped  the  seller  is  thereby 
revested  with  a  lien  in  the  same  way  as  if  possession  of  the  goods 
had  ne\'er  been  surrendered.  The  sale  is  not  rescinded ;  title  still 
is  in  the  buyer,  but  the  seller  has  as  means  of  redress  not  simply 
the  holdirjg  of  the  goods  but  also  rescission  and  resale  to  the  same 
extent  that  those  remedies  are  allowed  to  a  seller  where  title  has 
been  transferred  but  possession  not  surrendered.®  "As  the  stop- 
page does  not  rescind  the  contract  of  sale,  it  follows  that  the 
vendee  or  his  assignee  miay  obtain  the  goods  on  payment  of  the 
price ;  or  if  the  vendee  was  able  and  ready  to  perform  the  contract 
on  his  part,  he  may  recover  damages  for  the  failure  of  the  seller 
to  deli\-er  the  property  according  to  its  terms."  "  The  limits  set 
on  the  seller's  right  to  resell  the  goods  or  to  rescind  the  whole  trans- 
action are  the  same  as  if  possession  had  never  been  parted  with. 
What  these  limits  are  is  considered  elsewhere.*  As  the  notice  to 
slop,  properly  given,  revests  the  seller  with  a  lien,  the  carrier  or 
other  bailee  holding  the  goods  becomes  by  operation  of  law  the 
seller's  agent  for  retaining  possession  of  the  property.  And  if 
the  bailee  delivers  the  goods  to  any  one  other  than  the  seller  or 
refuses  on  demand  to  deliver  to  the  seller,  the  carrier  is  guilty  of 
conversion.®  Any  other  person  wrongfully  intermeddling  with 
the  goods  is  likewise  liable  for  conversion  to  the  seller.-"^ 

'  SliepparJ  i\  N'ewliall,  54  Fed.  Rep.  -unless   tlie   parties   by   their    conduct 

300.  7  U.  S.  App.  544,  4  C.  C.  A.  352;  so    treat    it;    that    conclusion    being 

EuckcT  r.  Donovan,  13  Kans.  251,  19  most    favorable    to    the    vendor,    for 

Am.  Rep.  84;   Cross  r.  O'Donnell,  44  whose  protection  the  doctrine  of  stop- 

X.    Y.    C61,    4    Am.    Rep.    721;    Bab-  page  ur  tra us ifw  was  first  established; 

cock  !'.  Bonnell,  80  N.  Y.  244;  Diem  _,  for,  if  the  exercise  of  the  right  oper- 

V.  Koblitz.  49  Ohio  St.  41,  29  N.  E.  ated    to    rescind    the    contract,    the 


1124,  34  Am.   St.  Rep.   531.     In  the  vendor  would  be  deprived  of  the  rem- 

latter  case  the  court  said;  "Whether  edy,  which   it  is  now  generally  con- 

the  effect  of  the  stoppage  in  transitu,  ceded  he  has  in  a  proper  case,  upon 

or  the  retfntion  of  the  goods  by  the  a    resale   of   the    goods,    to   hold   the 

vendor,     on     the     discovery     of     the  vendee,  or  the  assignee  of  his  estate, 

vendee's  insolvency,  is  to  rescind  the  for    the    loss    sustained    through    his 

contract,  or  not,  has  been  the  subject  nonperformance  of  the  contract,  or  in 

of    much    discussion,    and    some    au-  consequence  of  a  fall  in  the  market 

thors    say    the    question    is    not    yet  price." 

definitely  settled.    But  the  prevailing  '  Diem  r.  Koblitz.  49  Ohio  St.  41, 

opinion  now  is,  we  believe,  that  the  29'N.  E!*1124,  34  Am.  St.  Rep.  531. 
contract  is  not,  necessarily,  rescinded,  '  See  infra,  §  543  et  seq. 
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§  540.  Ways  of  stopping  the  goods  —  Provisions  of  the  Sales 
Act.— 

Sec.  59.  WAYS  OF  EXERCISING  THE  RIGHT  TO 

STOP. —  (1.)  The  unpaid  seller  may  exercise  his  right  of  stoppage 
in  transitu  either  by  obtaining  actual  possession  of  the  goods,  or  by 
giving  notice  of  his  claim  to  the  carrier  or  other  bailee  in  v/hose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the 
person  in  actual  possession  of  the  goods  or  to  his  principal.  In  the 
latter  case  the  notice,  to  be  effectual,  must  be  given  at  such  time  and 
under  such  circumstances  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  prevent  a  delivery  to  the  buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to 
the  carrier,  or  other  bailee  in  possession  of  the  goods,  he  must  re- 
deliver the  goods  to,  or  according  to  the  directions  of,  the  seller.  The 
expenses  of  such  redelivery  must  be  borne  by  the  seller.  If,  hovpever, 
a  negotiable  document  of  title  representing  the  goods  has  been  issued 
by  the  carrier  or  other  bailee,  he  shall  not  be  obliged  to  deliver  or 
justified  in  delivering  the  goods  to  the  seller  unless  such  document 
is  first  surrendered  for  cancellation. 

This  section  is  based  on  section  iQ  of  the  English  Sale  of  Goods 
Act  -with  some  verbal  changes.-'^  And  the  last  sentence  in  the 
second  paragraph  of  the  American  act  is  not  contained  in  the 
English  act,  and  probably  does  not  express  the  English  law.  The 
sentence  should  be  read  in  connection  with  the  second  paragraph 
of  section  62,  and  its  effect  will  be  considered  in  connection  with 
that  section.  Aside  from  this  sentence  the  section  is  believed  to 
express  the  rule  of  the  common  law. 

'  L/itt    V.    Cowley,    7    Taimt.    169  ;  where  the  seller  is  revested  with  pos- 

The  Tigress,  32  L.  J.  Adm.  97 ;  Jones  session.    At  the  end  of  the  first  para- 

V.   Earl,    37    Cal.    630,    99   Am.   Dee.  graph  of  the  section  the  words  "may 

338 ;  Ascher  v.  Grand  Trunk  Ry.  Co.,  prevent  delivery  to  the  buyer  "  have 

36  U.  C.  Q.  B.  009.  been  used  instead  of  the  words  in  the 

"JIcGill   !-.  Chilhowee  Lumber  Co.  English    section    "may   communicate 

(Tenn.),  82  S.  W.  210.  it  to  his  servant  or  agent  in  time  to 

"  In     the     second     line    the    word  prevent    a    delivery    to    the    buyer." 

"  obtaining "    has    been    substituted  The  language  in  the  American  act  is 

for  the  word  "  taking."    Probably  the  briefer  and  seems  more  certainly  to 

meaning  is  not  changed  but  it  seems  express  the  desired  idea, 
desirable   to   cover   clearly    all    cases 


9 IS     Rights  of  as  U:\paid  Sellee  Agai^sST  the  Goods. 

§  541.  Ways  of  exercising  the  right  to  stop  in  transitu  at 
common  law. — As  the  right  of  stoppage  in  transitu  is  a  favor 
granted  to  the  seller  for  which  he  has  not  bargained,  it  is  obvious 
that  the  right  given  must  not  impose  upon  the  carrier  an  unfair 
burden.  Accordingly  the  single  essential  principle  in  regard  to 
the  way  of  stopping  the  goods  is  that  the  notice  must  reach 
the  agent  of  the  carrier  who  has  the  actual  custody  of  the  goods ; 
or  it  must  be  given  in  such  a  way  that  were  it  not  for  the 
negligence  of  the  carrier  it  would  have  reached  this  agent  season- 
ably. If  the  seller  is  able  to  determine  what  agent  of  the  carrier 
has  the  goods  in  his  actual  custody,  and  can  reach  that  agent, 
the  safest  way  is  for  the  seller  to  notify  that  agent.  A  notice 
given  to  the  principal,  however,  is  sufficient  if  given  in  such  season 
as  to  enable  the  principal  to  forward  the  notice  to  the  agent  in 
time  to  effect  a  stoppage  of  the  goods.  For  complete  assurance  a 
seller  will  often  find  it  practically  advisable  to  notify  several  per- 
sons. The  doctrine  is  thus  stated  in  the  leading  case.^^  "  To 
make  a  notice  effective  as  a  stoppage  in  transitu,  it  must  be  given 
to  the  person  who  has  the  immediate  custody  of  the  goods ;  or,  if 
given  to  the  principal,  whose  servant  has  the  custody,  it  must  be 
given,  as  it  was  in  the  case  of  Litt  v.  Cowley,-'^^  at  such  a  time, 
and  under  such  circumstances,  that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may  communicate  it  to  his 
servant  in  time  to  prevent  the  delivery  to  the  consignee ;  and 
to  hold  that  a  notice  to  a  principal  at  a  distance  is  sufficient 
to  revest  the  property  in  the  unpaid  vendor,  and  render  the 
principal  liable  in  trover  for  a  subsequent  delivery  by  his 
servants  to  the  vendee,  when  it  was  impossible,  from  the  distance 
and  want  of  means  of  communication,  to  prevent  that  delivery, 
would  be  the  height  of  injustice.  The  only  duty  that  can  be  im- 
pofied  on  the  absent  principal  is  to  use  reasonable  diligence  to 
prevent  the  delivery;  and  in  the  present  case  such  diligence  was 
used."  The  absent  principal  is  liable  for  failure  to  use  reasonable 
diligence  in  forwarding  the  notiee.^^  In  the  case  of  railroads 
with  a  multitude  of  officers  and  agents,  difficult  questions  may 

"Whitehead  v.  Anderson,  9  M.  &  On    the    31st    of    July    they    isent    a 

W.  .IIS,  533.  telegram.     They  waited  two  days  and 

'''  7  Taunt.  169.  they   might   have   got  into   a   scrape 

"Kemp    V.    Talk,    7    A.     C.     573.  by  that  means." 
"  What  the  shipowners  did  was  this : 
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arise  as  to  -whether  an  officer  or  servant  of  the  railroad  who  receives 
a  notice  and  who  has  not  himself  the  actual  control  of  the  goods 
is  so  far  bound  to  notify  other  officers  and  servants  of  the  railroad 
that  the  notice  is  effectual.  The  only  safe  course  is  to  give  notice 
to  some  person  who  either  has  the  actual  possession  of  the  goods 
or  to  some  officer  who  is  undoubtedly  the  principal  of  whatever 
agent  may  be  in  possession  of  the  goods. ^*  A  notice  to  the  buyer 
himself  is  insufficient.^'  There  is  no  form  of  notice  which  is  essen- 
tial ;  it  is  only  necessary  that  goods  be  sufficiently  described  for 
identification.^^  It  is  well  to  state  that  the  order  was  given  because 
of  the  buyer's  insolvency,  but  even  this  is  not  absolutely  requisite. ^^ 
It  does  not  impair  the  validity  of  the  seller's  exercise  of  his  right 
that  his  course  was  adopted  at  the  buyer's  suggestion.** 

§  542.  Effect  of  outstanding  bill  of  lading. —  The  way  in  which 
a  bill  of  lading  may  be  used  by  the  seller  to  retain  a  hold  upon 


"  In  Poole  t-.  Houston,  etc.,  Ey. 
Co.,  58  Tex.  134,  Watts,  C.  J.,  who 
delivered  the  opinion  of  the  court, 
held  that  a  notice  given  to  the  agent 
at  the  point  of  destination  vfas  prop- 
erly given,  although  the  goods  were 
intercepted  by  the  seller  at  a  point 
before  the  place  of  destination,  on 
the  ground  that  the  station  agent 
should  have  telegraphed  along  the 
line  to  other  station  agents  the  no- 
tice he  had  received.  Bonner,  J.,  who 
delivered  a  concurring  opinion,  said 
in  regard  to  this  matter :  "  I  have 
very  serious  doubt  whether  notice 
served,  as  in  this  ease,  on  a  mere 
local  agent  at  the  point  of  destina- 
tion, is  effective  as  such,  unless  the 
goods  should  come  into  his  possession 
in  the  regular  line  of  transportation, 
either  as  originally  consigned,  or 
should  thus  come  when  the  bill  of 
lading  has  been  fraudulently  changed, 
and  of  which  fraud  the  agent  had 
either  notice  in  fact,  or  of  such  cir- 
cumstances as  would  be  equivalent 
to  notice.  Otherwise  the  carrier 
might,  without  fault  or  negligence, 
be  held  responsible  for  the  value  of 
goods    of   which    notice   of   stoppage 


in  transitu  had  been  given  to  one 
who  had  no  power  to  interfere  with 
or  control  their  destination,  and  in 
regard  to  which  the  carrier,  there- 
fore, had  no  notice.  The  testimony 
in  this  case  shows  that  the  duties  of 
the  local  agent  to  whom  notice  was 
given,  '  were  confined  to  the  business 
in  and  about  the  station  only.  That 
he  had  no  control  over  anything  ex- 
cept such  as  are  under  his  immediate 
control.' "  Under  the  Sales  Act  the 
view  expressed  by  Bonner,  J.,  seems 
sound. 

"  Rucker  v.  Donovan,  13  Kans.  251, 
19  Am.  Kep.  84;  Mottram  v.  Heyer, 
5  Denio,  629. 

"Allen  i\  Maine  Central  Ey.  Co., 
79  Me.  327,  9  Atl.  895,  1  Am.  St. 
Eep.  310;  Clementson  v.  Grand  Trunk 
Ey.  Co.,  42  U.  C.  Q.  B.  263.  See 
also  Jones  v.  Earl,  37  Cal.  630,  99 
Am.  Dec.  338;  Eeynolds  v.  B.  &  M. 
Ey.  Co.,  43  N.  H.  580. 

"Allen  V.  Maine  Central  Ey.  Co., 
79  Me.  327,  9  Atl.  895,  1  Am.  St. 
Eep.  310. 

"  Frame  v.  Oregon  Liquor  Co.,  48 
Or.  272,  86  Pac.  791. 
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the  goods  after  shipment  has  been  jDreviously  considered  at  some 
length.  It  has  been  seen  that  the  seller  may  take  any  one  of  sev- 
eral courses.  He  may  name  himself  as  consignee  of  the  bill  of  lad- 
ing. In  such  a  case  the  property  in  the  goods  will  not  pass  and 
the  seller  is  entitled  to  receive  the  goods  from  the  carrier  at  their 
destination  as  owner,  not  by  virtue  of  the  peculiar  doctrine  of 
stoppage  in  transitu.  The  seller's  right  to  obtain  the  goods  in  such 
a  case  will  not  be  dependent  upon  the  buyer's  insolvency.  If, 
however,  the  goods  are  consigned  to  the  buyer  and  are  shipped  in 
accordance  with  the  latter's  orders,  the  property  will  ordinarily 
pass.-*®  It  will  not  be  material  so  far  as  the  transfer  of  the  prop' 
erty  is  concenicd  whether  the  bill  of  lading  is  negotiable  in  form 
or  a  straight  bill.  If,  however,  the  document  is  negotiable  in 
form  and  is  retained  by  the  seller,  even  though  the  title  is  in  the 
buyer,  he  cannot  obtain  the  goods  without  the  bill  of  lading,  for 
the  carrier  will  not  surrender  them  unless  the  bill  of  lading  is 
produced.^"  Accordingly,  in  this  instance  also,  the  seller  by  re- 
taining the  document  of  title  has  retained  a  hold  upon  the  goods 
not  dependent  upon  the  principles  of  stoppage  wi  transitu.  Even 
though  the  carrier  be  a  ship  belonging  to  or  demised  to  the  buyer, 
the  result  is  the  same,  for  the  cajotain  by  signing  bills  of  lading  in 
any  of  the  forms  ad\erted  to  has  made  himself  a  bailee,  not  simply 
for  his  master  the  buyer,  but  for  the  seller,  or  for  any  person 
who  may  come  within  the  terms  of  an  order  bill  of  lading."^  Ac  ■ 
cordingly,  where  a  bill  of  lading  is  outstanding  for  the  goods,  th.j 
seller  is  not  driven  to  rely  upon  the  doctrine  of  stoppage  i'-i 
transitu  unless  the  bill  is  either  a  straight  bill  of  lading  to  the 
buyer,  or  unless,  if  negotiable  in  form,  it  has  come  into  the  hands 
of  the  buyer,  either  by  delivery,  if  it  originally  ran  to  the  buyer'ft 
order,  or  by  indorsement  and  delivery  if  it  ran  to  the  seller's 
order.  AVhere  the  bill  is  a  straight  or  non-negotiable  bill  to  the 
buyer,  there  can  be  no  doubt  of  the  applicability  of  the  doctrine  of 
stoppage  in  transitu.  This  is  the  typical  ease  where  the  doctrine 
should  be  permitted.  It  seems,  however,  generally  assumed  that 
the  right  exists  even  though  the  bill  is  negotiable  in  form,  but  a 
difficulty  in  allowing  the  right  in  such  a  case  is  obvious.     If  the 

"  See  supra,  §  282.  691 ;  Turner  v.  Trustees  of  Liverpool 

"See  supra,  §  2S5.  Docks,  6  Ex.  543. 

"  See  Van  Casteel  v.  Booker,  2  Ex. 
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seller  stops  tlie  goods  the  buyer,  being  in  possession  of  a  bill  of 
lading  negotiable  in  form,  may  negotiate  it  for  value  to  an  inno- 
cent purchaser.  That  a  seller  who  has  himself  taken  out  a  bill  of 
lading  to  the  buyer's  order  or  has  indorsed  a  bill  of  lading  run- 
ning to  his  own  order  to  the  buyer,  should  be  allowed  to  retake 
the  goods  from  the  carrier  to  the  prejudice  of  one  who  has  relied 
upon  the  form  of  the  document  and  paid  money  on  the  faith  of 
it,  even  though  after  the  stoppage  of  the  goods,  is  wholly  unjust; 
and  it  has  been  held  in  California"^  that  in  such  a  case  the 
subsequent  purchaser  of  the  bill  of  lading  must  be  protected.  The 
correctness  of  the  decision  has  been  questioned  by  text-writers.^^ 
But  it  seems  clearly  better  to  limit  the  right  of  stoppage  in 
transitu  of  a  seller  who  has  intrusted  the  buyer  with  a  perfect 
apparent  title,  than  to  deprive  the  innocent  purchaser  of  the 
goods.  Accordingly  in  the  Sales  Act  the  correctness  of  this  de- 
cision is  assumed  as  a  basis  for  the  provisions  of  the  act,^  It  is 
a  necessary  corollary  of  a  decision  preferring  a  subsequent  pur- 
chaser of  the  bill  of  lading  to  the  seller  that  the  carrier  cannot 
be  compelled  to  surrender  the  goods  until  assured  not  only  that 
there  has  not  thus  far  been  an  indorsement  of  the  bill  for  value, 
but  also  that  there  will  not  thereafter  be  such  an  indorsement. 
For  should  the  carrier  surrender  the  goods  to  the  seller 
and  afterward  the  bill  of  lading  be  negotiated  to  a  purchaser  for 
value,  the  latter  would  be  entitled  to  demand  delivery  of  the 
goods.  The  only  way  in  -which  the  carrier  can  be  assured  that  no 
subsequent  purchaser  can  arise  is  by  requiring  a  surrender  of  the 
document  of  title.  Accordingly  the  Sales  Act  provides  that  the 
carrier  is  not  bound  to  obey  the  seller's  demand  for  the  goods 
unless  any  outstanding  negotiable  bill  of  lading  is  first  surrendered 
for  cancellation.  On  the  authority  of  the  California  decision  just 
referred  to  and  by  virtue  of  the  custom  of  merchants,  it  is  believed 
^5hat  the  same  result  should  be  reached  without  the  aid  of  a  statute. 
The  previous  discussion  has  been  directed  simply  to  bills  of  lading, 
but  the  same  reasoning  is  applicable  to  other  documents  of  title. 

"  Newhall    v.    Central    Pac.    R.    K.       son,  Carriers,  §  414 ;  Burdick,  Sales, 
Co.,  51  Cal.  345,  21  Am.  Rep.  713.  236. 

»*  Mechem,  Sales,  §  1567 ;  Hutchixi-  "  Section  62,  second  paragraph. 
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§  543.  When  resale  allowable  —  Provisions  of  the  Sales  Act. — 

EESALE  BY  THE  SELLER. 

Sec.  60.  WHEN  AND  HO^V  RESALE  MAY  BE 
MADE. — (1.)  Where  the  goods  are  of  a  perishable  nature,  or 
where  the  seller  expressly  reserves  the  right  of  resale  in  case  the 
buyer  should  make  default,  or  where  the  buyer  has  been  in  default 
in  the  payment  of  the  price  an  unreasonable  time,  an  unpaid  seller 
having  a  right  of  lien  or  having  stopped  the  goods  in  transitu  may 
resell  the  goods.  He  shall  not  thereafter  be  liable  to  the  original 
buyer  upon  the  contract  to  sell  or  the  sale  or  for  any  profit  made  by 
such  resale,  but  may  recover  from  the  buyer  damages  for  any  loss 
occasioned  by  the  breach  of  the  contract  or  the  sale. 

(2.)  Where  a  resale  is  made,  as  authorized  in  this  section,  the 
buyer  acquires  a  good  title  as  against  the  original  buyer. 

(3.)  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of  an 
intention  to  resell  the  goods  be  given  by  the  seller  to  the  original 
buyer.    But  where  the  right  to  resell  is  not  based  on  the  perishable 

[922] 
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• 
nature  of  the  goods  or  upon  an  express  provision  of  the  contract  or 
the  sale,  the  giving  or  failure  to  give  such  notice  shall  be  relevant 
in  any  issue  involving  the  question  whether  the  buyer  had  been  in 
default  an  unreasonable  time  before  the  resale  was  made. 

(4.)  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of 
the  time  and  place  of  such  resale  should  be  given  by  the  seller  to 
the  original  buyer. 

(5.)  The  seller  is  bound  to  exercise  reasonable  care  and  judgment 
in  making  a  resale,  and  subject  to  this  requirement  may  make  a 
resale  either  by  public  or  private  sale. 

This  section  is  based  on  section  48  of  the  English  Sale  of  Goods 
Act,  but  the  changes  are  numerous.-'  Subsection  (1)  of  the  Ameri- 
can act  is  like  subsection  (3)  of  the  English  act,  so  far  as  the 
first  case  where  resale  is  authorized  is  concerned;  namely,  when 
the  goods  are  perishable.  The  second  case  enumerated  in  the 
^Vmerican  act,  namely,  where  the  contract  expressly  provides  for 
the  right  of  resale  in  case  of  default,  is  separately  provided  for  in 
subsection  (4)  of  the  English  statute.  The  third  case  is  in- 
cluded in  subsection  (3)  of  the  English  act,  but  the  words  in  the 
American  act  requiring  default  seem  more  exact  than  the  words 
of  the  English  act,  which  simply  require  nonpayment  without 
expressly  requiring  that  such  nonpayment  should  be  wrongful. 
The  American  act  also  is  more  exact  in  inserting  the  words  in  sub- 
section ( 1 )  "  having  a  right  of  lien,  or  having  stopped  the  goods 
in  transitu."  The  English  court  would  doubtless  limit  the  literal 
meaning  of  the  English  act,  which  says  that  an  unpaid  seller  may 

'  The  section  of  the  English  act  is  tentlon  to  resell,  and  the  buyer  does 
as  follows:  48. —  (1.)  Subject  to  the  not  within  a  reasonable  time  pay  or 
provisions  of  this  section,  a  contract  tender  the  price,  the  unpaid  seller 
of  sale  IS  not  rescinded  by  the  mere  may  resell  the  goods  and  recover 
exercise  by  an  unpaid  seller  of  his  from  the  original  buyer  damages  for 
right  of  lien  [or  retention]  or  stop-  any  loss  occasioned  by  his  breach  of 
page  in  transitu.  (2)  Where  an  un-  contract.  (4.)  Where  the  seller  ex- 
paid  seller  who  has  exercised  his  pressly  reserves  a  right  of  resale  in 
right  of  lien  [or  retention]  or  stop-  case  the  buyer  should  make  default, 
page  in  transitu  resells  the  goods,  the  and,  on  the  buyer  making  default, 
buyer  acquires  a  good  title  thereto  resells  the  goods,  the  original  con- 
as  against  the  original  buyer.  (3.)  tract  of  sale  is  thereby  rescinded. 
Where  the  goods  are  of  a,  perishable  but  without  prejudice  to  any  claim 
nature,  or  where  the  unpaid  seller  the  seller  may  have  for  damages. 
gives  notice  to  the  buyer  of  his  in- 
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resell  without  qualifying  the  provision,  by  the  requirement  that 
the  unjjaid  seller's  lien  must  still  exist.  Subsection  (2)  of  the 
American  act  is  in  effect  like  subsection  (2)  of  the  English  act, 
excejDt  in  the  American  act  the  requirement  is  made  that  the 
sale  shall  have  been  made  as  authorized  by  the  Sales  Act ;  whereas, 
under  the  English  .act,  apparently,  any  resale  made  by  a  seller 
with  a  lien,  whether  rightly  or  not,  gives  a  good  title  to  the  buyer. 
Under  the  American  act,  if  the  second  sale  is  wrongfully  made, 
but  the  second  buyer  gets  delivery,  he  Vv'ould  be  protected  if  he 
took  in  good  faith  and  without  notice  of  the  previous  sale.^  It 
does  not  seem  wise  to  protect  a  purchaser  on  a  resale  further  than 
this.  Subsections  (3),  (4),  and  (5)  of  the  American  act  are 
not  contained  in  the  English  act,  nor  is  any  equivalent  for  them 
How  their  provisions  compare  with  the  common  la\v  may  be  seen 
from  the  discussion  in  the  following  sections.  The  provisions  of 
subsections  (1)  and  (4)  of  the  English  act,  relating  to  rescission, 
are  more  fully  dealt  with  in  later  sections  of  the  American  act* 
which  have  no  equivalent  in  the  English  statute. 

§  544-  Eight  of  resale  and  rescission  under  the  English  law. — 
The  English  law  has  been  very  slow  to  recognize  any  right  on  the 
part  of  the  seller,  after  the  property  in  the  goods  has  passed  to  the 
buyer,  either  to  resiuiie  that  ownership  because  of  the  buyer's 
default,  or  to  resell  the  goods.  The  difficulty  that  has  seemed 
to  press  upon  the  court  has  been  that  since  mutual  assent  of 
buyer  and  seller  was  needed  to  make  the  buy^r  owner,  it  should 
be  equally  requisite  in  order  to  get  the  ovsmership  away  from  him 
and  revest  the  property  in  the  seller.  As  will  be  seen  in  a  number 
of  analogies  hereafter  referred  to,''  the  English  court  has  been 
somewhat  needlessly  troubled  in  regard  to  this  matter,  for  the\ 
transfer  of  title  by  the  will  of  one  party  only  is  not  uncommonly 
allowed  by  the  law  as  a  means  of  redressing  a  wrong  or  enforcing 
a  right.  The  case  of  perishable  goods  so  clearly  requires  the 
recognition  by  the  court  of  a  power  to  sell  them  by  a  seller  in 

'  See   section  25  of  the   Sales  Act,  tion  65,  which  relates  to  the  rescis- 

and  supra,  §  349  et  seq.  sion  of  all  obligations  between  buyer 

'Section  01,  which  relates  to  rescis-  and  seller, 

sion  of  a  transfer  of  title,   and  sec-  *  Infra,  §§  566-572. 
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possession,  though  without  title,  that  it  was  first  conceded.'^  As  to 
other  kinds  of  goods,  though  the  seller's  right  had  been  expressly 
denied  at  the  beginning  of  the  nineteenth  century,''  the  decision 
was  soon  practically  overruled/  Blackburn,  in  his  treatise,  ex- 
presses the  opinion  that  in  no  ease  do  the  seller's  rights  amount 
to  "  a  right  to  rescind  the  contract  of  sale,  but  perhaps  come 
nearer  to  the  rights  of  a  pawnee  with  a  power  of  sale  than  to  any 
other  common-law  rights."  ^  It  was,  however,  decided  that  if  the 
seller  resold  the  goods  when  the  buyer  was  but  slightly  in  default, 
the  seller's  conduct  amounted  to  a  wrongful  conversion  of  the 
goods,®  and  the  decisions  to  this  effect  were  such  as  throw  some 
doubt  on  the  general  proposition  that  in  case  of  material  default 
the  seller  might  resell  the  goods.^"  In  the  middle  and  latter  part 
of  the  nineteenth  century  a  new  doctrine  was  introduced  into  the 
English  law  of  contracts,  namely,  that  a  total  repudiation  by  one 
party  to  a  contract  is  equivalent  to  an  offer  to  rescind  the  con- 
tract, or  at  least  to  rescind  it,  except  for  the  retention  by  the 


'■  In  Maclean  v.  Dunn,  4  Bing.  722, 
Best,  C.  J.,  said:  "It  is  admitted 
that  perishable  articles  may  be  re- 
sold." 

'Greaves  v.  Ashlin,  3  Campb. 
426.  In  this  case  Lord  Kllenborough 
said :  "  If  the  buyer  does  not  carry 
away  the  goods  bought  within  a 
reasonable  time,  the  seller  may 
charge  him  wareliouse  room,  or  he 
may  bring  an  action  for  not  remov- 
ing them  should  he  be  prejudiced  by 
the  delay.  But  the  buyer's  neglect 
does  not  entitle  the  seller  to  put  an 
end  to  the  contract.  *  ♦  *  The 
notice  given  to  fetch  away  the  goods 
could  not  discharge  the  defendant 
from  his  contract,  nor  empower  him 
to  Bell  the  property  of  the  plaintiff." 

'Maclean  v.  Dunn,  4  Bing.  722; 
Wilmshurst  v.  Bowker,  2  M.  &  G. 
792,  7  M.  &  O.  882.  In  the  former 
case,  Best,  C.  J.,  said:  "It  is  a 
practice,  therefore,  founded  on  good 
sense,  to  make  a  resale  of  a  disputed 
article,  and  to  hold  the  original  con- 


tractor responsible  for  the  difference. 
The  practice  itself  affords  some  evi- 
dence of  the  law,  and  we  ought  not 
to  oppose  it  except  on  the  authority 
of  decided  cases." 

"Contract  of  Sale  (1st  ed.),  p.  325. 
See  also  Page  iK  Cowasjee  Eduljee, 
L.  R.  1  P.  C.  127,  145. 

°Martindale  v.  Smith,  1  Q.  B.  389; 
Chinery  r.  Viall,  5  H.  &  N.  288. 

"In  Martindale  v.  Smith,  1  Q.  B. 
389,  395,  Denman,  C.  J.,  said:  "The 
sale  of  a  specific  chattel  on  credit, 
though  that  credit  may  be  limited 
to  a  definite  period,  transfers  the 
property  in  the  goods  to  the  vendee, 
giving  the  vendor  a  right  of  action 
for  the  price,  and  a  lien  upon  the 
goods  if  they  remain  in  his  possession 
till  that  price  be  paid.  But  that 
default  of  payment  does  not  rescind 
the  contract.  *  *  *  In  a  sale  of 
chattels  time  is  not  of  the  essence 
of  the  contract,  unless  it  is  made  so 
by  express  agreement." 
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injured  party  of  a  right  of  action.^^  There  seems  no  reason  why 
this  doctrine,  if  sound  for  contracts  generally,  should  not  be 
applicable  to  sales,  and  such  seems  to  be  the  view  of  the  English 
court. -"^  But  when  the  right  of  rescission,  under  these  circum- 
stances, was  admitted,  a  doubt  was  suggested  whether  the  seller 
could  ever  have  a  right  to  resell  the  goods  unless  the  circumstances 
were  such  that  he  had  a  right  to  rescind."  The  lang-uage  of  the 
English  Sale  of  Goods  Act  probably  will  resolve  most  of  the 
difficulties.  As  the  American  law  has  been  much  more  free  from 
doubt,  and  as  the  American  courts,  by  following  the  rules  that 
mercantile  convenience  required,  have  also  more  consistently  fol- 
lowed logical  principle  than  the  English  court  in  this  matter, 
it  is  unnecessary  to  consider  the  English  decisions  further  than 
to  give  the  summary  of  their  result  from  an  authoritative  source.  ^^ 
"  1.  A  seller  may,  without  express  power  (at  any  rate  if  he  gives 
notice  of  resale)  resell  the  goods  when  the  buyer  by  his  words  or 
conduct  absolutely  refuses  to  pay  for  them.-'^  3.  Simple  unpunc- 
tuality  in   payment   does  not   justify  a  resale.-'"     3.  When  tha 


"  See  the  authorities  on  which  this 
doctrine  is  based  collected  in  Wald's 
Pollock,  Contracts  (3d  ed.),  p.  339, 
and  a  criticism  of  the  doctrine, 
Hid.,  pp.   341,   352. 

"  Ogg  V.  Shuter,  L.  R.  10  C.  P.  IS^. 
The  case  was  reversed  on  appeal  (1 
C.  P.  D.  47),  but  as  the  Court  of 
Appeals  held  the  property  had  not 
passed,  the  decision  by  that  court  is 
not  here  in  point,  nor  does  it  reverse 
the  opinion  of  the  lower  court  on  the 
question   here   involved. 

"  Thus  in  Ogg  v.  Shuter,  L.  R.  10 
C.  P.  159,  Keating,  J.,  in  reply  to  the 
ijuestion  whether  the  seller  (the  de- 
fendant) had  a  right  to  resell  the 
goods,  said :  "  I  agree  that  he  had 
not,  because  to  entitle  him  to  do  so 
he  must  have  a  right  to  rescind  the 
contract,  and  that  could  be  only  on 
an  absolute  refusal  by  the  plaintiffs 
to  perform  their  part  of  the  con- 
tract." And  accordingly  the  learned 
editors  of  the  last  (5th  Eng.)  edition 
of  Benjamin,  Sales,  p.  937,  hold  that 


if  the  seller  does  not  retain  the  goo.ls 
for  the  buyer,  relying  on  his  suit  for 
the  price,  he  must  rescind  the  sale 
and  revest  himself  with  title  to  the 
goods  as  owner.  This  opinion,  it  will 
be  seen,  is  directly  opposed  to  that 
of  Blackburn  cited  in  the  text  of  this 
section.  It  is  also  opposed  to  the 
opinion  of  Benjamin.  As  the  learned 
editors  of  the  latter  author's  work 
say,  however,  it  is  in  conformity 
with  the  general  recognized  view  of 
the  law  of  contracts  in  England 
to-day,  and  the  explanation  of  the 
difference  in  opinion  of  the  author- 
ities is  doubtless  due  to  the  introduc- 
tion of  a  novel  doctrine  into  the  law 
of   contracts. 

"Benjamin,  Sale  (5th  Eng.  ed.), 
949. 

^^  Citing  Maclean  v.  Dunn,  4  Bing. 
722 ;  Pitt  V.  Cassanet,  4  M.  &  G.  898 ; 
Cornwall  p.  Henson,  [1900]  2  Ch.  2ns. 

"  Citing  Martindale  v.  Smith,  1  Q. 
B.  389;  Woolfe  v.  Home,  2  Q.  B.  D. 
355. 


Kesale  oe  Rescission  by  the  Seller.  927 

power  of  resale  is  an  express  one,  the  seller  resells  as  owner.*^ 
4.  Whether  the  power  of  resale  be  an  express  one  or  not,  (a)  the 
buyer,  who  had  absolutely  refused  to  pay,  cannot  treat  the  con- 
tract as  rescinded  by  the  resale.^*  (b)  The  seller  cannot,  after  a 
resale,  recover  the  price  of  the  goods,  but  he  may  recover  dam- 
ages for  the  buyer's  breach."  ^^• 

§  545.  Right  of  resale  in  the  United  States. —  The  well-recog- 
nized doctrine  in  the  United  States  is  thus  stated  in  a  recent 
New  York  decision  -^^  "  When  the  price  of  goods  sold  on  credit 
is  due  and  unpaid,  and  the  vendee  becomes  insolvent  before  obtain- 
ing possession  of  them,  the  vendor's  right  to  the  property  is  often 
called  a  lien,  but  it  is  greater  than  a  lien.  In  the  absence  of  an 
express  power  the  lienor  usually  cannot  transfer  the  title  to  the 
property  on  which  the  lien  exists  by  a  sale  of  it  to  one  having 
notice  of  the  extent  of  his  right,  but  he  must  proceed  by  fore- 
closure. When  a  vendor  rightfully  stops  goods  in  transitu,  or 
retains  them  before  transitus  has  begun,  he  can,  by  a  sale  made 
on  notice  to  the  vendee,  vest  a  purchaser  with  a  good  title.^^  His 
right  is  very  nearly  that  of  a  pledgee,  with  power  to  sell  at  private 
sale  in  case  of  default.^^  The  vendee  having  become  insolvent 
and  refused  payment  of  the  notes  given  for  the  purchase  price  of 
the  property  which  remained  in  the  v^dor's  possession,  his  right 
to  retain  it  as  security  for  the  price  was  revived  as  against  the 
vendee  and  his  attaching;  creditor."  ^*  Other  decisions  fully  sup- 
port the  unpaid  seller's  right  of  resale.^* 

"  Citing  Lamond  «.  Davall,   [1847]  99,    106;    Blackburn,   Sale    (2d   ed.), 

9  Q.  B.  1030'.  445,  454,  459;  Benjamin,  Sale   (Cor- 

"  Citing  Pake  u.  Cowasjee  Eduljee,  bin's    ed.),     §    1280;     Jones,    Liens, 

L.  R.  1  P.  C.  127;  Maclean  ??.  Dunn,  S  802. 

4  Bing.  722.  "  Citing  Arnold  v.  Delano,  4  Cush. 

'•Citing  Chinery  v.  Viall,  5  H.   &  33,    50    Am.    Dec.    754;    Haskell    v. 

N.  288,  per  C.  P.  in  Maclean  v.  Dunn,  Eice,  1 1  Gray,  240 ;  Milliken  v.  War- 

4  Bin".  722.  ren,  57  Me.  46;   Clark  v.  Draper,  19 

"Tuthill    V.    Skidmore,    124   N.   Y.  N.   H.  419;    Hamburger   v.   Rodman, 

148,  153,  26  N.  E.  348.  9    Daly,    93;    Bloxam    v.    Sanders,   4 

"Citing  Dustan  v.   McAndrew,   44  B.  &  C.  941;  Bloxam  v.  Morley,  4  B. 

N.  Y.  72.  ^  C.  951;  Benjamin,  Sale   (Bennett's 

"Citing  Bloxam  v.   Sanders,   4   B.  ed.),   §   825;   2  Benjamin,  Sale    (Cor- 

&  C.  941;   Bloxam  v.  Morley,  4  B.  &  bin's  ed.),  §  1227;  Story,  Sale,  §  285; 

C.  951 ;  Milgate  v.  Kebble,  3  M.  &  G.  Blackburn,  Sale,  454. 

100;    Audenreid  v.   Randall,   3   Cliff.  "  Putnam  «;.  Glidden,  159  Mass.  47, 
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§  546.  Distinction    between    executory    and    executed    sales. — 

Though  the  question  here  discussed  relates  to  the  seller's  right 
of  resale  where  the  property  in  the  goods  had  previously  passed 
to  the  buyer,  the  seller  has  at  least  as  great  rights  if  the  resale  is 
made  before  the  transfer  of  the  property.  One  important  pur- 
jiose  of  reselling  the  goods  is  to  "fix  the  measure  of  the  buyer's 
liability  for  failure  to  fulfill  his  obligatiou.  In  order  that  the 
sale  should  furnish  an  accurate  test  of  the  seller's  injury,  and 
the  buyer's  wrong,  it  is  necessary  that  the  sale  should  be  properly 
made,  and  this  necessity  is  the  same,  whether  the  property  in 
the  goods  has  already  passed  to  the  buyer  or  has  not  yet  passed. 
Accordingly,  in  the  discussion  by  the  courts  of  what  is  necessary 
for  a  proper  resale,  no  distinction  generally  seems  to  be  observed 
between  resale  before  the  transfer  of  the  property  and  after,  and 
it  seems  there  is  no  necessity  of  making  such  distinction,  except  in 
regard  to  the  time  when  the  resale  m'ust  be  made."'^ 

§  547.  Manner  in  which  sale  should  be  made. — It  would  be  in- 
consistent with  the  summary  methods  in  which  goods  are  cus- 
tomarily dealt  with  to  require  the  formality  of  an  auction  sale. 
Moreover,  any  absolute  rule  requiring  particular  formalities  of 
sale  might  bear  harshly  on  the  seller  in  cases  where  the  goods 
were  of  small  value  and  the  buyer  financially  irresponsible.  The 
law,  therefore,  "  is  satisfied  with  a  fair  sale  made  in  good  faith 
according  to  established  business  methods,  with  no  attempt  to  tak^ 
advantage  of  the  vendee,"  "''  and  in  every  case  it  is  a  question  of 
fact  whether  the  resale  complies  with  this  requirement.^^  "A 
public  competitive  sale  by  outcry  to  the  highest  bidder  duly  ad- 

34  X.   E.    81,   38  Am..  St.  Eep.   394;  879;    Brownlee   v.    Bolton,    44   Mich. 

Van  Brockien  r.  Smeallie,   140   N.  Y.  25 S,  f,  X.  W.  657;  Nelson  r.  Bail  Co., 

70,  35   X.   E.  415;   Arnold   i\  Carpen-  102    Mo.    App.    498,    77    S.    W.    590; 

ter,   16  R.  I.   500,    18  Atl.   174,   5   L.  Tripp    r.    Forsaith    Macliine    Co.,    69 

B.  A.  357,  and  eases  cited  in  the  fol-  N.  H.  233,  45  Atl.  746;  American 
lowing  sections  passim.  Hide  &  Leather  Co.  r.  Challiley,  101 

=  St-e  infra,  §  o.lO.  Va.  458,  44  S.  E.  705;   Pratt  i.  Free- 

=°Ackerman  v.   Rubens,   167   N.   Y.  man  Mfg.  Co.,  115  \Vis.  648,  92  N.  W. 

405,  60  N.  E.  750,  53  L.  R.  A.  867,  368. 

82  Am.   St.  Eep.   728.     To  the  same  "  Ackerman  v.   Rubens,    167   N.  Y. 

effect    are    Alden    Speare's    Sons    Co.  405,  60  N.  E.  750,  53  L.  B.  A.  867, 

r.   Hubinger,   129    Fed.   Bcp.   538,    04  82    Am.    St.    Rep.    728;     Carver    v. 

C.  C.  A.  68;  Magnes  v.  Sioux  City  Graves  (Tex.  Civ.  App.),  106  S.  W. 
Seed  Co.,  14  Colo.  App.  219,  59  Pao.  903. 
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I'ertised  and  made  upon  notice  to  the  vendee  is  a  safer  method 
of  measuring  the  damages  than  a  sale  by  private  negotiation  "  but 
such  a  sale  also  "  has  been  held  sufficient."  '^  It  has  been  held  that 
the  seller,  when  making  a  sale  at  public  auction,  may  buy  the 
goods  himself.^"  The  seller,  when  attempting  to  resell  the  goods, 
is  not  bound  to  accept  an  offer  to  buy  them  on  credit.  He  may 
take  a  lower  price  in  cash.^"^  In  regard  to  one  matter  only,  some 
courts  make  an  absolute  requireinent  for  every  sale,  and  that  is  in 
regard  to  notice. 

§  548.  Notice  that  resale  is  "to  be  made. — In  some  cases  it  has 
been  held  that  in  order  to  bind  the  buyer  by  a  resale,  the  seller 
must  have  given  notice  of  his  intention  to  make  a  resale.^^  But 
by  the  weight  of  authority  there  is  no  such  absolute  requirement.^^ 
It  is  obviously  highly  desirable  for  the  seller  to  give  such  notice, 

^'Ackermaji  v..  K»bens,  167  N.  Y. 
405,  60  N.  E.  750,  53  L.  R.  A.  867, 
82  Am.  St.  Eep.  728,  citing  Van 
Brocklen  v.  Smeallie,  140  N.  Y.  70, 
35  N.  E.  415. 

''Moore  i:  Potter,  155  N.  Y.  481, 
50  N.  E.  271,  63  Am.  St.  Rep.  692; 
Aekerman  v.  Kubens,  167  N.  Y.  405, 
60  N.  ,E.  730,  53  L.  R.  A.  867.  In 
the  latter  ease,  Haight,  J.,,  dissents  on 
the  ground  that  the  seller  in  making 
a  resale  is  acting  as  agent  for  the 
buyer,  and  that  selling  as  agent  he 
cannot  sell  to  himself.  "  Selling  in- 
volves contract,  and  a  person  cannot 
contract  with  himself  and  bind  others 
thereby.  If  he  could  sell  to  himself 
publicly  he  could  priv^-tely,  iand 
thus  be  able  to  perpetrate  a  fraud  or 
injustice  whidi  might  be  difficult  to 
■detect  or  prove."  A  resale  at  auction 
at  which  the  seller  bought  in  the 
goods  was  upheld  also  in  Strickland  v. 
ilcCulloch,  8  X.  S.  Wales,  324.  But 
in  Strauss  v.  Labsap,  59  Mo.  App. 
200,  2G3,  the  court  said  if  the  seller 
bought  in  the  goods  he  would  hold 
sub-j-ect  to  redemption  if  the  buyer 
•acted  seasonably. 

™  Pratt  V.  Freem.an  Mfg.  Co.,  115 
Wis.  648,  663,  92  N.  W.  368. 
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1  V.  Sioux  City  Seed  Co.,  14 
Colo.  App.  219,  59  Pac.  879;  Qore  v. 
Robinson,  18  Ky.  L.  Rep.  851,  33 
S.  W.  687 ;  Mann  v.  National  Oil  Co., 
87  Hun,  558;  Waples  v.  Overaker, 
77  Tex.  7,  19  Am.  St.  Rep.  727. 
See  al-so  Maclean  v.  Dunn,  4  Bing. 
722;  Acebal  r.  Levy,  10  Bing.  376; 
Ingram  i).  Waokernagel,  83  Iowa,  82, 
48  N.  W.  998. 

'^  Davis  Ore  Co.  v.  Atlantic  Guano 
Co.,  109  Ga.  607,  34  S.  E.  1011;  Ull- 
man  v.  Kent,  60  111.  271;  Maulding 
V.  Steele,  105  111.  644;  Plumb  v. 
Campbell,  129  111.  101,  18  N.  E.  790; 
Wrigley  i\  Cornelius,  162  111.  92,  44 
N.  E.  406;  Redmond  v.  Smock,  28 
Ind.  365;  Ridgley  v.  Mooney,  16  Ind. 
App.  362,  45  N.  E.  348 ;  Dill  v.  Mum- 
ford,  19  Ind.  App.  609,  -49  N.  E.  861 ; 
•Nelson  v.  Hirsch,  102  Mo.  App.  498, 
77  S.  W.  590;  Van  Brocklen  v. 
Smeallie,  140  N.  Y.  70,  35  N.  E.  415 ; 
Wooldert  v.  Arledge,  4  Tex.  Civ. 
App.  692,  23  S.  W.  1052;  Rosen- 
baums  v.  Weeden,  18  Gratt.  785,  794, 
98  Am.  'Dec.  737;  Pratt  v.  Freeman 
Mfg.  Co.,  115  Wis.  648,  92  N.  VV. 
368.  See  also  Holland  v.  E«a,  48 
Mich.  218,  12  N.  W.  167. 
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even  though  it  may  not  be  an  absolute  requirement  of  law,  for 
the  giving  of  the  notice  vifill  have  a  bearing  on  the  question  of 
fact  whether  the  sale  was  a  fair  one,  "  made  in  good  faith,  accord- 
ing to  established  business  methods,  with  no  attempt  to  take 
advantage  of  the  vendee."  ^^  As  will  be  seen  in  a  subsequent 
section,^*  the  seller's  right  to  resell  the  goods  for  the  buyer's 
account  may  depend  to  some  extent  upon  the  length  of  time  which 
the  buyer  has  been  in  default.  A  notice  by  the  seller  of  his  intent 
to  resell  may  operate  to  fix  the  time  within  which  it  is  reasonable 
that  the  buyer  should  perform  his  obligations.'^  The  Sales  Act, 
therefore,  provides  that  except  in  the  case  of  perishable  goods, 
which  it  is  obvious  may  require  a  sale  so  expeditious  as  to  be 
inconsistent  with  notice  to  the  buyer,  the  failure  to  give  notice 
shall  be  relevant  upon  the  question  whether  the  buyer  has  been  in 
default  an  imreasonable  time.*® 

§  549.  Notice  of  time  and  place  of  sale. — Though,  as  appears 
from  the  preceding  section,  some  courts  have  held  the  seller 
bound  to  give  notice  of  his  intention  to  resell  the  goods,  it  seems 
uniformly  agreed  that  there  is  no  legal  requirement  of  notice  of 
the  time  and  place  where  the  sale  will  be  held.*^  If  at  all  possible 
for  the  seller  to  do  so,  it  is,  however,  prudent  to  give  the  buyer 
such  notice,  as  the  giving  or  failure  to  give  it  may  be  important 
evidence  in  regard  to  the  fairness  of  the  resale. 

§  550.  Time  of  resale. —  A  resale  of  the  goods  necessarily  in- 
volves an  assertion  by  the  seller  that  his  obligation  is  terminated. 
If  the  resale  is  wrongfully  made  it  would  amount  to  a  repudiation 
of  the  contract.  The  circumstances  of  the  case  must,  therefore,, 
be  such  as  to  justify  the  seller  in  deeliniii,"'  to  perform.  It 
cannot   be   said,   then,    as   matter  of  law,   that  the   instant  the 

"'Ackerman  r.  Eubens,   lfi7   N.   Y.  X.    W.    167;    Pollen    v.    Le    Roy,    30 

405,  60  N.  E.  750,  53  L.  R.  A.  867,  N.  Y.   540;    Van  Brocklen   r.   Smeal- 

82  Am.   St.  Rep.  728.  lie,    140   N.    Y.    70,    35    N.    E.    415; 

"Infra,   §   550.  Gaakell    r.   Morris,    7    W.    &    S.    22; 

■^In  Mendel  I'.  :\Iiller,  126  Ga.  R34,  Rosenbaiims    v.    Weeden,     18    Gratt. 

56  S.  E.  88,  7  L.  R.  A.   (N.  S.)   1184,  785,    794.    98   Am.   Dec.    737;    Ameri- 

the  court  held  that  if  notice  of   the  can  Hide  &  Leather  Co.  v.  Challdey, 

intent  to  resell   wa.s  given  the  buyer  101  Va.  458,  44  S.  E.  705;   Pratt  v. 

-was    conclusively    bound    by    the    re-  Freeman  JIfg.  Co.,  115  Wis.   648,  92 

eale  and  the  amount  realized.  N.    W.    368.      But    see    Hickock    v. 

'"See  §  60   (3).  Hoyt,  33  Conn.  553. 

"  Holland  v.  Rea,  48  Mich.  218,  12 
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buyer  is  in  default  upon  his  obligation  or  any  part  of  it,  the 
seller  has  a  right  to  resell.  The  buyer's  default  must  be  of  an 
essential  or  material  character;  his  default  generally  consists  in 
failure  to  take  the  goods  and  pay  for  them.  If  this  failure  is  not 
accompanied  by  any  circumstances  showing  repudiation,  or  that 
the  buyer  may  not  pay  within  a  reasonable  time  in  the  future, 
the  question  resolves  itself  into  the  materiality  of  the  delay.  In 
contracts  of  merchants,  time  is  of  the  essence.^*  But  this  can 
hardly  mean  that  a  delay  of  a  day  or  an  hour  in  a  mercantile 
contract  will  always  be  fatal.  It  may  safely  be  laid  down,  there- 
fore, that  if  the  buyer's  default  consists  merely  in  delay,  the 
seller  must  wait  a  reasonable  time  before  reselling  the  goods. 
Those  jurisdictions  which  require  the  seller,  as  matter  of  law, 
to  give  notice  of  the  intention  to  resell  necessarily  require  lapse 
of  at  least  such  time  as  is  necessary  for  giving  a  notice.  What 
is  a  reasonable  time  will  vary  according  to  the  nature  of  the 
goods  and  the  circumstances  of  the  case.  If  goods  are  perishable 
or  of  rapidly  fluctuating  value,  the  reasonable  time  will  be  very 
short.  The  question  may  also  arise,  not  whether  the  seller  has 
resold  the  goods  too  soon,  but  whether  he  has  delayed  too  long 
in  doing  so.  In  regard  to  this  question,  the  distinction  must,  it 
seems,  be  taken  between  an  executory  contract  to  sell  and  a  sale 
where  the  property  has  already  passed  to  the  buyer.  In  the  former 
case  the  object  of  the  resale  is  simplj'-  to  determine  exactly  the 
seller's  damages.  These  damages  are  the  difference  between  the 
contract  price  and  the  market  price  at  the  time  and  place  when 
the  performance  should  have  been  made  by  the  buyer.  The  object 
of  the  resale  in  such  a  case  is  to  determine  what  the  market  price 
in  fact  was.  Unless  the  resale  is  made  at  about  the  time  when 
performance  was  due  it  will  be  little  evidence,  especially  if  the 
goods  are  of  a  kind  which  fluctuate  rapidly  in  value,  what  the 
market  price  actually  was  at  the  only  time  legally  important.^* 

^  See  supra,  §  453.  sary  that  the  resale  shall  be  at  the 

'"Alden  Speare's  Sons  Co.  v.  Hub-  earliest    possible   time    after   the   de- 

inn-er,  129  Fed.  Rep.  538,  64  C.  C.  A.  fault  is  known."     The  seller  "  is  not 

68;    Brooke    V.   Laurens   Milling   Co.,  bound   to    sell    at   the   contract  time 

78  S.  C.  200,  58  S.  E.  806.     But  as  and    place    for    delivery."      See    also 

said  in  North  Georgia  Milling  Co.  v.  Brooke    r.   Robson,   3   Ga.  App.    136, 

Henderspn  Elevator  Co.,  130  Ga.  113,  59  S.  E.  323. 
116,  60  S.  E.  258:     "  It  is  not  neces- 
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There  seems  .no  reason,  however,  to  impose  any  such  requirement 
of  prompt  sale  on  the  seller  where  the  sale  is  an  executed  one. 
In  such  a  case  the  seller  is  entitled,  by  virtue  of  his  lien,  merely 
to  hold  the  goods,  and  it  may  frequently  be  reasonable  to  hold  the 
goods  in  the  expectation  of  the  buyers  ultimately  taking  them, 
and  after  a  considerable  time,  when  it  clearly  appears  that  the 
.buyer  will  not  take  them,  to  resell  them.  AA'hatever  obligation 
the  seller  may  be  under  to  choose  one  remedy  than  another  is 
considered  hereafter.^®'' 

§  551.  Kesale  during  period  of  credit. —  It  has  been  said  that 
where  the  seller  stops  goods  in  transit  and  thereby  regains  pos- 
session of  them  he  must  hold  them  until  the  price  becomes  due.**^ 
If  this  is  true  where  the  seller  resumes  his  lien  by  stoppage 
in  transitu,  it  must  also  be  true  where  the  seller  has  never  parted 
with  possession.  It  is  submitted,  however,  that  the  principle  is  un- 
sound. "Where  the  buyer  has  manifested  neither  an  unwillingness 
nor  inabilitj'  to  perform  his  obligation  when  the  period  of  credit 
shall  have  expired,  undoubtedly  it  would  be  wrongful  for  the 
seller  to  resell  the  goods  during  the  period  of  credit ;  but  if  the 
'buyer  either  repudiates  his  obligation  or  by  becoming  insolvent 
indicates  probable  inability  to  perform  it,  the  seller  should  be 
justified  in  protecting  himself  immec^'ately,  and  so  it  has  been 
held.*^  This  is  but  one  application  oi  a  general  principle  in  the 
law  of  contracts  that  if  it  is  clear  that  one  party  to  a  contract 

'"  See  infra,  §   559.  ance  with  the  experience  of  the  com- 

*°  Shaw    r.    Lady   Ensley   Coal   Co.,  mercial  world.    But,  as  we  have  seen, 

147  111.   520,   35   X.   E.   620  ;    Newhall  it  is  part  of  the  vendee's  engagement 

V.  Vargas,   15  Me.   314,  33  Am.  Dec.  that    he    will    maintain    his    credit, 

617.  which    is   broken   by    his    insolvency. 

"Diem  r.  Koblitz,  40  Ohio  St.  41,  And   it   would   be   unju^it   to   require 

29  X.  E.  1124,  34  Am.  St.  Eep.  531.  the  vendor  to  sustain  the  loss  result- 

"  Upon   what   just   principle   can  the  ing  from  the  destruction  or  deteriora- 

seller  in  such  a  case  be  required  to  tion  of   the   goods   in  the  meantime, 

hold   the   goods   until  the   expiration  which,   in  many   instances,   must  en- 

of  the   credit?     It  ,is   true   that,    at  sue  if  the  seller  is  compelled  to  keep 

that  time,  the  vendee  may  again  be  the  goods  shut  up,  and  take  the  risk 

solvent,   and   able  to   paj'.     There  is  of  the  future  solvency  of  the  buyer." 

no  presumption  or  assurance  that  he  The   court  further  went  to  say  that 

will.     If  any  presumption  arises,   it  the  seller's  right  to  take  prompt  ax:- 

is    rather    that    the    insolvency    will  tion  was  not  confined  to  the  case  of 

■continue,   which   is    more   in   accord-  perishable  goods. 
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is  going  to  be  unable  to  perform  the  other  pa-rty  shoiild  be  excused 
from  performing.*^ 

§  552-.  Expense  of  resale.— In  calculating  what  damage  the  seller- 
has  suffered  by  the  buyer's  failure  to  carry  out  his  obligation, 
the  basis  must  be,  not  the  gross  price  realized  for  the  goods,  bat 
the  net  price.  The  seller,  therefore,  may  charge  in  his  account' 
against  the  buyer  all  reasonable  expenses  incurred  in  making  the 
resale.*^  He  cannot,  however,  make  a  charge  for  bis  own  services' 
in  connection  with  the  resale.** 

§  553.  Resale  at  a  profit. —  In  the  ordinary  case  a  resale  is  for- a 
lower  price  than  that  for  which  the  original  buyer  was  bound: 
The  seller  accordingly  demands  damages  from  the  buyer  for  his 
loss  which  is  only  partly  made  good  by  the  proceeds  of  the  sale. 
It  may  be  supposed,  however,  that  the  resale  is  for  a  greater 
price  than  that  originally  bargained  for.  In  such  a,  case  it  is 
sometimes  urged  that  the  buyer  should  be  entitled  to  the  profit 
thereby  made.  It  is  said  that  the  seller,  in  making  the  resalte, 
is  acting  as  the  agent  for  the  buyer;  that  only  on  this  theory" 
can  the  liability  of  the  buyer  for  loss  incurred  on  the  resale  be 
explained,  and  that  the  same  reasoning  requires  the  seller  to 
account  for  any  profit.  It  must  be  admitted  that  the  seller,  in 
making  a  resale,  is  generally  acting  on  behalf  of  the  buyer.  It  is 
more  accurate,  however,  to  say  that  he  is  acting-  by  virtue  of  an 
authority  or  power  given  by  law  than  to  say  that  he  is  the  buyer's 
agent,  as  is  frequently  done.*^  The  common  phrase  is  open  to 
two  objections.     It  assumes  that  there  is  a  consensual  relation 

"Wald's    Pollock,     Contracts     (3d  Co.,    75    Tex.    465,    12    S.    W.    866; 

ed.),  p.  354.  Chapman  v.  Larin,  4  Can.  Supr.  Ct. 

-■=  Hill  r.  ilcKay,  94  Cal.  5,  29  Pac.  349. 

406;   Barnes   v.  Bluthenthal,  101  Ga.  •"  Penn   v.    SmitH,    93   Ala.    476,   9 

598,  28  S.  E.   1017,  65  Am.  St.  Rep.  So.  609;   Gelil  v.  Milwaukee  Produce 

339;  Ridgley  v.  Mooney,  16  Ind.  App.  Co.,    105   Wig.    573,    81    N".    W.    666. 

362,  45  N.  E.  348 :  Ingram  v.  -Wack-  See    also   Brunswick    Grocery   Co.   v. 

ernagel,  83  Iowa,  82,  48  N.  W.  998;  Lamar,  116  Ga.  1,  42  S.  E.  366. 

Mattingly  v.  Mathews,  14  Ky.  L.  Rep.  "■  Davis  Sulphur  Ore  Co.  v.  Atlanta 

300;    Brownlee    v.    Bolton,    44   Mich.  Guano    Co.,    109'  Ga.    607,    34   S.    E. 

218,  6  N.  W.  657;  Tiripp  v.  Forsaith  1011;  Bagley  v.  Findlay,  82  111.  524; 

Machine   Co.,   69   N.  H.   233,  235,   45  Putnam  v.  Glidden,  159  Mass.  47,  34 

Atl.  746;  Pollen  v.  Le  Roy,  30  N.  Y.  N.  E:  81,  38  Am.  St.  Rep.  394;  Sanda 

549;  Lewis  i-.  Greider,  51  N.  Y.  231;  v.   Taylor,  5  Johns.  395,  4  Am.  Dec. 

Sawyer  t:  Dean,  114  N.  Y.  469,  21  374;  JPollen  v.  Le  Roy,  30  N.  Y.  549. 
N.  E.   1012;  White  v.  Matador  Land 
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between  buyer  and  seller  in  regard  to  the  matter,  and  calling  the 
agency  an  implied  one  only  partially  avoids  this  objection,  since 
implied  has  the  double  meaning  of  "  inferred  as  a  fact  from  cir- 
cumstances "  and  "  imposed  by  law."  Another  objection  is  that  to 
speak  of  the  seller  as  an  agent  seems  to  imply  that  his  sole  duty 
is  to  the  person  called  his  principal.  'Now,  though  the  seller  in 
making  a  resale  is  bound  to  protect  the  buyer's  interests  so  far  as 
they  are  not  inconsistent  with  his  own  rights,  the  primary  con- 
siderations which  actuate  him  are,  and  properly  may  be,  his  own 
interest  and  not  the  buyer's.**  It  will  be  replied  that  though  it 
be  granted  that  the  seller  resells  by  virtue  of  an  authority  given 
by  law  as  a  pledgee  or  a  mortgagee  sells  on  foreclosure,  the  sale 
is,  nevertheless,  for  the  buyer's  account,  and,  therefore,  the  buyer 
should  have  the  profit.  There  seems  no  answer  to  this  unless  the 
seller  has  the  right  totally  to  rescind  the  sale,  revest  himself 
with  the  ownership  of  the  goods,  resell  them  as  his  own,  and  take 
the  proceeds  for  his  own  account.  That  the  seller  has  this 
alternative  right  will  be  seen  from  the  following  sections,  but 
here  it  may  be  said  that  on  whatever  reasoning  the  doctrine  is 
based,  the  law  seems  to  recognize  the  seller's  right  to  keep  any 
profit  from  the  resale.*^  This  is  expressly  so  provided  in  the 
Sales  Act.« 

§  554.  Kescission  of  an  executed  sale  —  Provisions  of  the  Saies 
Act.— 

EESCISSION  BY  THE  SELLER. 

Sec.  61.  W^HEN  AND  HOW^  THE  SEI^LER  MAY 
RESCIND  THE  SALE.— (1.)  An  unpaid  seller  having  a  right 
of  lien  or  having  stopped  the  goods  in  transitu,  may  rescind  the 

"  The   criticiam  of  the   use  of  the  tion  to  do  so,  resell  them  after  the 

word   "agent"  in  this  connection  ia  lapse   of   a  reasonable  time,  and  the 

aupported   by   Moore    r.    Potter,    155  buyer  must  bear  any  loas,  iut  it  is 

N.  Y.  481,  50  N.  E.  271,  63  Am.  St.  not  entitled  to  any  profit,  which  may 

Rep.  G92.  occur  on  such  resale,''  and  this  view 

"  Warren  r.  Buckminster,  24  N.  H.  seems    to     be    that     upheld    by    the 

330 ;   Bridgford  r.  Crocker,  60  N.  Y.  learned  editors  of  the  last  edition  of 

6-27.     See   also   Strickland   p.  McCul-  Benjamin,  Sale    (5th  Eng.  ed.),  938. 

loch,     8    N.    S.   Wales,    324.       So    in  Under    the    Engliah     Code,    also,     it 

the   Indian   Contract   Act,  it   is   pro-  seems   that   the   seller   would   be   en- 

vided   in   §    107,  that  the   seller  who  titled  to  the  profit.     Benjamin,  Sale 

has  A  lien  on  goods  "may,  after  giv-  (5th  Eng.  ed.),  954. 

ing  notice  to  the  buyer  of  his  inten-  «  Section  60  ( 1 ) . 
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transfer  of  title  and  resume  the  property  in  the  goods,  where  he 
expressly  reserved  the  right  to  do  so  in  case  the  buyer  should  make 
default,  or  where  the  buyer  has  been  in  default  in  the  payment  of 
the  price  an  unreasonable  time.  The  seller  shall  not  thereafter  be 
liable  to  the  buyer  upon  the  contract  to  sell  or  the  sale,  but  may 
recover  from  the  buyer  damages  for  any  loss  occasioned  by  the 
breach  of  the  contract  or  the  sale. 

(2.)  The  transfer  of  title  shall  not  be  held  to  have  been  rescinded 
hy  an  unpaid  seller  until  he  has  manifested  by  notice  to  the  buyer  or 
by  some  other  overt  act  an  intention  to  rescind.  It  is  not  necessary 
that  such  overt  act  should  be  communicated  to  the  buyer,  but  the 
giving  or  failure  to  give  notice  to  the  buyer  of  the  intention  to 
rescind  shall  be  relevant  in  any  issue  involving  the  question  whether 
the  buyer  had  been  in  default  an  unreasonable  time  before  the  right 
of  rescission  was  asserted. 

This  section  is  not  based  on  any  section  in  the  English  Sale  of 
Goods  Act,  and  probably  does  not  express  the  English  law.  It  is 
warranted,  however,  by  the  law  of  this  country  as  the  following 
sections  show. 

§  555.  Different  remedies  allowed  by  the  law  in  the  United  States. 
—  In  a  leading  Xew  York  case*^  the  court  said:  "  The  vendor  of 
personal  property  in  a  suit  against  the  vendee  for  not  taking  and 
paying  for  the  property  has  the  choice  ordinarily  of  either  one  of 
three  methods  to  indemnify  himself.  (1)  He  may  store  or  retain 
the  property  for  the  vendee,  and  sue  him  for  the  entire  purchase 
price.  (2)  He  may  sell  the  property,  acting  -as  the  agent  for 
this  purpose  of  the  vendee,  and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  such  resale;  or  (3)  he 
may  keep  the  property  as  his  own,  and  recover  the  difference 
between  the  market  price  at  the  time  and  place  of  delivery  and 
the  contract  price."  This  statement  of  the  law  is  frequently 
quoted  exactly  or  substantially,  and  generally  no  distinction  seems 
to  be  taken  between  cases  where  title  to  the  goods  in  question  has 
passed  and  cases  where  it  has  not  passed.^"    The  statement  on  the 

«Dustan   v.  McAndrew,   44  N.   Y.  Sioux  City  Seed  Co.,   14  Colo.  App. 

72,  78.  219,    22,5,    .59    Pac.    879;    Bagley    v. 

"Habeler  v.  Rogers,  131  Fed.  Rep.  Findlay,  82   III.  524;   Ames  t'.  Moir, 

43,  45,   65  C.  C.  A;  281;   Magnes  v.  130    111.    582,    591,    22    N.    E.    535; 
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subject  of  rescission  by  a  learned  text-writer''^  seems,  therefore, 
sound :  "  Tbe  seller  upon  the  buyer's  default,  whether  the  latter 
is  insolvent  or  not,  and  whether  his  conduct  is  such  as  to  show  a 
settled  determination  to  repudiate  the  contract  or  not,  may,  al- 
though title  has  passed  to  the  buyer,  elect  to  keep  the  property 
as  his  own  and  recover  damages  for  the  buyer's  breach."  ^"  Though 
this  rule  is  criticized  by  the  writer  in  question,  as  well  as  by  other 
high  authority,'^  it  certainly  has  practical  convenience  in  its 
favor.  Transactions  in  personal  property  often  do  not  relate  to 
things  of  large  value,  and  the  simplest  way  out  of  the  matter,  if 
the  buyer  fails  to  fulfill  his  obligation,  is  frequently  for  the  seller 
to  treat  the  goods  as  his  own.  He  unquestionably  is  entitled  to  do 
this  if  the  contract  is  executory  and  the  property  has  not  passed 
to  the  buyer.  It  is  a  great  practical  advantage  if  the  seller's 
remedies  for  securing  satisfaction  from  a  defaulting  buyer  are 
made  to  depend  as  little  as  possible  on  the  question  whether  the 
projierty  has  passed  or  not.  Generally  no  one  but  a  laAvyer  can 
give  even  a  helpful  opinion  upon  this  question,  and  frequently 
nothing  but  litigation  can  determine  it.  ]\Ioreover  the  right  of 
one  party  to  a  sale  to  transfer  or  resume  the  property  in  the 
goods  by  his  own  volition  is,  as  will  hereafter  be  shown,  by  no 
means  exceptional  in  the  law.^* 

§  550.  Necessity  of  manifesting  election. —  As  the  property  of  the 
goods  is  by  hypothesis  in  the  buyer  and  rescission  of  the  transfer 
is  an  alternative  remedy  only,  and  is  in  derogation  of  the  bargain, 
a  seller  wishing  to  avail  himself  of  this  rejnedy  should  mani- 
fest his  election  to  do  so.  Until  such  election  is  manifested, 
it  is  a  fair  assumption  that  the  property  is  still  in  the  buyer. 

Comstock    v.   Price,   103   111.   App.   19,  Suppl.  50;   Shawhan  v.  Van  Xest,  25 

21;     Bell    r.    Offiitt,    10    Busli,    fi32 ;  Ohio  St.  490,  18  Am.  Rep.  313;   Bal- 

Putnaja  r.  Glidden,  159  Mass.  47,  49,  lentine  r.  Robinson,  40  Pa.   St.  177; 

34  N.  E.   81,   38  Am.   St.   Rep.   3'94 ;  Pratt  v.  Freeman  JNIfg.  Co.,  115  Wia. 

Ozark  Lumber  Co.  i\  Chicago  Lumber  (US,  654,  92  N".  W.  368. 

Co.,    51     Mo,     App.     555,    561;     Van  "  Burdick,  Sales,  p.  243. 

Brocklen  v.    Smeallie,   140  N.  Y.   70,  « So   held   in    Stafsky    i\    Southern 

7.1,   35   N.   E.   415;    Moore    v.    Potter,  Ry.    Co.,    14.S    Ala.    272,    39    So.    132. 

155  N.  Y.  481,  50  N.  E.  271,  63  Am.  See   also   The   Treasurer,    1    Sprague, 

St.   Rep.   692;    Ackerman   r.   Rubens,  473. 

167    N.    Y.    405,    408,    60    N.    E.    750,  « Mechem,  Sale,  §   1681. 

53   L.    R.   A.    867,   82   Am.    St.   Rep.  =*  See  infra,  §§  566-570. 

728;    Levy    v.    Glassberg,    92    N.    Y. 


Resale  oe  Rescission  by  the  Seller.  937 

There  is  dearth  of  authority  in  regard  to  the  matter  so  far  as 
rescission  for  nonpayment  of  the  price  is  concerned,  but  the  law 
is  clear  in  case  of  fraud  and  other  cases  where  rescission  of  a 
transfer  of  property  is  allowed.'^^  As  the  seller  is  in  possession 
of  the  goods,  any  dealing  with  them  in  a  manner  inconsistent  with 
a  recognition  of  a  right  of  property  in  the  buyer  will  amount  to  a 
manifestation  of  election.  JSTotice  of  election  to  the  buyer  should 
not  be  necessary.  "But,  as  in  regard  to  resale,  the  Sales  Act 
makes  the  giving,  or  failure  to  give,  such  notice  relevant  in  deter- 
mining the  reasonableness  of  the  time  given  the  buyer  to  make 
good  his  obligations  under  the  contract. 

§  557.  When  sale  by  the  buyer  affects  the  seller's  lien  —  Pro- 
visions of  the  Sales  Act. — 

Sec.  62.  EFFECT  OF  SALE  OF  GOODS  SUBJECT 
TO  EIEN  OR  STOPPAGE  IN  TRANSITU.— Subject  to 
the  provisions  of  this  act,  the  unpaid  seller's  right  of  lien  or  stop- 
page in  transitu  is  not  affected  by  any  sale,  or  other  disposition  of  the 
goods  which  the  buyer  may  have  made,  unless  the  seller  has  as- 
sented thereto. 

If,  however,  a  negotiable  document  of  title  has  been  issued  for 
goods,  no  seller's  lien  or  right  of  stoppage  in  transitu  shall  defeat 
the  right  of  any  purchaser  for  value  in  good  faith  to  whom  such 
document  has  been  negotiated,  whether  such  negotiation  be  prior 
or  subsequent  to  the  notification  to  the  carrier  or  other  bailee  who 
issued  such  document,  of  the  seller's  claim  to  a  lien  or  right  of  stop- 
page in  transitu. 

The  first  paragraph  of  this  section  is  identical  with  the  first 
paragraph  of  section  47  of  the  English  Sale  of  Goods  Act.  The 
opening  words  "  subject  to  the  provisions  of  this  act "  relate 
primarily  to  the  sections  in  regard  to  delivery  and  retention  of 
possession  and  to  documents  of  title.  The  second  paragi'aph  of 
the  English  section  differs  materially  from  the  corresponding  para- 
graph of  the  American  Sales  Act.^*     The  reasons  for  the  change 

==  See     Wald's     Pollock,     Contracts  to    goods    has    been    lawfully    trans- 

(3d  ed.),  345,  and  cases  cited.  ferred    to    any    person    as    buyer    or 

""The  English  statute  reads:  "Pro-  owner  of  the  goods,  and  that  person 

rided  that  where  a  document  of  title  transfers  the   document   to   a   person 
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have  been  referred  to  in  connection  with  the   discussion  of  the  " 

effect  of  a  pledge  of  goods  by  the  buyer  on  the  seller's  right  of 
stoppage  in  tvansitu,^'  and  of  the  effect  of  an  outstanding  nego- 
tiable document  of  title  on  that  right.^^ 

§  558.  Buyer  of  goods  subject  to  a  lien  cannot  defeat  lien. — 
It  is  fundamental  that  a  seller  can  give  no  larger  right  than  he 
has.  "When,  therefore,  goods  are  subject  to  a  legal  lien,  as  they 
are  when  an  unpaid  seller  is  in  possession  of  them,  the  buyer  can 
acquire  only  such  right  as  the  original  buyer  from  whom  he 
bought  them  had.^®  If,  however,  the  seller  unconditionally  attorns 
to  the  subpurchaser,  since  this  is,  in  effect,  a  delivery  of  the 
goods  to  him,  the  lien  is  lost.®"  The  rights  of  subpurchasers  have 
been  considered  perhaps  most  often  in  cases  involving  the  doc- 
trine of  stoppage  in  transitu,  and  this  right,  it  is  generally  held, 
can  only  be  d3feated  at  common  law  by  the  transfer  of  an  in- 
dorsed bill  of  lading  to  the  subpurchaser,''^  because  only  then 
does  the  subpurchaser,  in  effect,  get  delivery  of  the  goods.  Under 
the  Sales  Act  on  the  one  hand,  even  the  transfer  of  an  indorsed 
bill  of  lading,  if  it  is  a  non-negotiable  bill,  will  not  affect  the 
seller's  right  of  stoppage  in  trnnsttu,  and  on  the  other  hand,  the 
mere  fact  that  a  negotiable  bill  of  lading  is  outstanding  limits 

who  takes  the  document  in  good  faith  Robinson  c.  Morgnn,  65  Vt.  37,  25 
.and  for  valuable  consideration,  theh,  Atl.  89'9.  It  liardly  needs  citation 
if  such  last  mentioned  transfer  was  of  cases  to  show  that  the  assignee 
by  way  of  sale,  the  unpaid  seller's  of  the  buyer  under  an  executory  con- 
right  of  lien  or  stoppage  in  transitu  tract  to  buy  goods  can  have  no  better 
is  defeated,  and  if  such  last  men-  right  than  the  original  buyer  and 
tioned  transfer  was  by  way  of  pledge  must,  therefore,  pay  the  price  as  a, 
or  other  disposition  for  value,  the  condition  precedent  to  his  right  to 
unpaid  seller's  right  of  lien  or  stop-  claim  deliveiy.  Anderson  r.  Eead, 
page  in  transitu  can  only  be  exer-  100  N.  Y.  ,333,  13  X.  E.  292. 
cised  subject  to  the  rights  of  the  »» Hurry  v.  Mangles,  1  Camph.  452 ; 
transferee."  McElwee'r.  iletropolitan  Lumber  Co., 

"See  .';w;<ra,  §   537.  69  Fed.  Rep.  302,  37  U.  S.  App.  266, 

''^  See  supra,   5  .542.  16  c.  C.  A.  232. 

'"Dixon   i\   Yates,  5   B.  &  Ad.  313,  "Craven  r.  Ryder,  [1816]  6  Taunt. 

339;    Farmcloe    r.    Bain,    1   C.   P.   D.  433;    Ex   parte    Golding,    13    Ch.    D. 

445;       McElwee       v.       Metropolitan  028;   Kemp   r.   Falk,   [1882]    7  A    C 

Lumber    Co.,    69    Fed.    Rep.    302,    37  573;    Delta    Bag   Co.    r.   Kearns,   112 


U.  S.  App.  206,  16  0.  C.  A.  232 
Keeler  r.  Goodwin,  111  Mass.  490 
Milliken   v.   Warren,   57   Me.   46,   50 


111.  App.  269;  Pattison  v.  Coulton, 
33  Ind.  240,  5  Am.  Rep.  199;  Sey- 
mour V.  Newton,  105  Mass.  272,  275. 
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the  seller's  right.*'^  The  importance  of  an  indorsed  bill  of  lading 
is  due  to  its  operation  as  a  delivery  of  the  goods  as  well  as  an 
.agreement  to  transfer  title.  Under  the  Sales  Act  it  is  only  nego- 
tiable documents  of  title  that  operate  as  a  delivery  of  the  goods 
when  indorsed.  Accordingly,  the  seller,  if  the  right  of  stoppage 
in  transitu  be  regarded  as  a  legal  right,  has  a  higher  right  than 
a  subpurchaser,  who  acquires  anything  less  than  a  transfer  of 
title  accompanied  by  a  document  which  amounts  in  effect  to  a 
•delivery  of  the  goods ;  and  even  if  the  seller's  right  of  stoppage 
is  regarded  merely  as  an  equity,''*  this  equity  takes  precedence 
over  any  right  which  the  buyer  can  give  to  a  subpurchaser  by  any 
other  means  than  an  indorsed  negotiable  bill  of  lading.  But  since  a 
negotiable  bill  of  lading  if  outstanding  in  the  buyer's  hands  may 
subsequently  be  indorsed,  stoppage  is  not  allowed  under  the  Sales 
Act,  where  such  a  bill  has  been  issued  imless  the  seller  is  able  to 
surrender  it  to  the  carrier.®*'"' 

§  559.  Circumstances  affecting  seller's  choice  of  remedy. —  Gen- 
erally there  can  be  no  doubt  that  an  unpaid  seller  may  choose 
any  of  the  remedies  against  the  goods  which  the  law  allows; 
namely,  a  right  to  hold  them,  to  resell  them  on  account  of  the 
buyer,  or  to  resume  the  property  in  the  goods.  Circumstances  are 
conceivable,  however,  which  may  render  one  of  these  courses 
peculiarly  disadvantageous  to  the  buyer,  with  no  corresponding 
advantage  to  the  seller.  How  far  the  seller,  in  such  a  case,  is 
bound  to  take  a  course  which  will  not  only  protect  his  interests, 
but  will  impose  no  unnecessary  damage  on  the  buyer,  is  a  ques- 
tion not  yet  decided  by  the  courts.  It  seems,  however,  that  the 
seller  may  be  under  such  a  duty  in  an  extreme  case.  Let  it  be 
supposed  that  the  goods  are  perishable;  if  the  unpaid  seller 
simply  retains  them  on  account  of  the  buyer,  they  will  perish 
and  the  buyer  will  lose  his  goods  and  the  seller  his  security. 
Generally,  in  such  a  case  perhaps  the  seller  may  put  the  responsi- 
bility upon  the  buyer  by  giving  him  notice  to  take  the  goods 
and  pay  for  them,  but  if  it  appears  that  the  buyer  is  unable  to 
pay  for  them  at  once,  even  though  he  is  legally  bound  to  do  so, 

"See  supra,  §§  31,  62;  also  §  542.  ""Sales  Act,  §  59   (2).     See  infra, 

"  See  supra,  §  518.  §  542.  / 
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it  may  be  a  question  whether  the  seller  can  allow  the  goods  to 
perish  and  then  sue  for  the  full  contract  price.  Even  if  the 
goods  are  not  perishable,  a  somewhat  similar  question  may  arise. 
It  may  be  supposed  that  keeping  the  goods  involves  considerable 
expense,  as  in  the  case  of  horses.  If  the  seller  keeps  the  horses 
may  he  charge  the  expense  to  the  buyer  ?  It  has  been  held  in  a 
Massachusetts  case  that  he  cannot.''''  It  seems,  however,  im- 
possible to  assent  to  the  principle  that  a  seller  who  rightfully  re- 
tains goods  belonging  to  the  buyer,  and  as  bailee  for  him, 
is  not  entitled  to  the  necessary  reasonable  expense  of  keeping  the 
goods. ^^  It  may  well  be  that  a  seller,  under  such  circumstances, 
should  not  be  allowed  to  keep  the  goods  indefinitely  and  charge 
up  the  expense  of  keeping  them  against  a  buyer  who  has  repudi- 
ated or  totally  failed  to  keep  his  obligation ;  but  the  expense 
necessary  to  keep  the  goods  until  it  becomes  clear  that  the  buyer 
will  not  take  them,  and  until  the  seller  is  enabled  to  resell  the 
goods  to  reasonable  advantage,  seems  clear.^^ 

»*Putnam  I'.  Glidden,  159  JIass.  47,  "'^  See  Hyde  v.  Lindsay,  29  Can. 
34  N.  E.  81,  38  Am.  St.  Eep.  394.  Sup.  99.  See  also  Rubin  r.  Sturte- 
In  this  case  the  plaintiff,  a  seller  of  vant,  80  Fed.  Rep.  930,  932,  51  U.  S. 
horses,  kept  them  .  and  sued  for  the  App.  286,  26  C.  C.  A.  2.59. 
price.  It  was  held  that  the  property  °°  In  JlcCombs  r.  JIcKennan,  2  W. 
had  passed  and  that  he  was  entitled  &  S.  216,  218,  the  court  said  of  the 
to  recover  the  full  price.  Thereafter  conduct  of  a.  seller  who  made  a  re- 
he  sued  for  the  full  expense  of  keep-  sale  of  clover  seed:  "He  was  not* 
ing  the  horses  while  the  controversy  bound  to  keep  it  where  it  was,  and 
was  pending.  The  court  held  that  let  it  perish,  or  wait  the  rise  and 
this  second  action  could  not  be  fall  of  the  markets.  If  he  took  it 
maintained.  It  is  hardly  clear  away  for  the  benefit  of  all  concerned, 
how  far  the  decision  is  based  on  for  the  purpose  of  fairly  selling  it 
the  tlieory  that  the  e.xpense  of  keep-  for  the  best  price  that  could  be  got 
ing  the  horses  was  incurred  for  the  for  it.  it  was  no  more  than  he  had 
seller's  own  benefit,  as  he  elected  to  y.  right  to  do,  and  iras  perhaps  m- 
hold  them  rather  than  resell  them,  cumbent  on  him  to  do,  as  the  defend- 
and  linw  far  the  decision  is  ba-sed  on  ant  had  shown  his  inability  or  indis- 
the  principle  that  wliatever  claim  for  position  to  receive  it  on  the  terms 
expense  the  seller  might  have  must  stipulated." 
he  included  in  the  action  for  the 
price. 
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§  560.  Seller's  right  of  action  for  the  price  —  Provisions  of  Sales 
Act.— 

EEMEDIES  OF  THE  SELLER. 

Sec.  63.  ACTION  FOR  THE  PRICE— (1)  Where, 
Tinder  a  contract  to  sell  or  a  sale,  the  property  in  the  goods  has 
passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  or  refuses 
to  pay  for  the  goods  according  to  the  terms  of  the  contract  or  the 
sale,  the  seller  may  maintain  an  action  against  him  for  the  price  of 
the  goods. 

(2.)  Where,  under  a  contract  to  sell  or  a  sale,  the  price  is  payable 
on  a  day  certain,  irrespective  of  delivery  or  of  transfer  of  title,  and 
the  buyer  wrongfully  neglects  or  refuses  to  pay  such  price,  the  seller 
may  maintain  an  action  for  the  price,  although  the  property  in  the 
goods  has  not  passed,  and  the  goods  have  not  been  appropriated  to  the 
contract.  But  it  shall  be  a  defense  to  such  an  action  that  the  seller 
at  any  time  before  judgment  in  such  action  has  manifested  an  in- 
ability to  perform  the  contract  or  the  sale  on  his  part  or  an  intention 
not  to  perform  it, 

(3.)  Although  the  property  in  the  goods  has  not  passed,  if  they 
cannot  readily  be  resold  for  a  reasonable  price,  and  if  the  provisions 
of  section  64  (4)  are  not  applicable,  the  seller  may  offer  to  deliver 
the  goods  to  the  buyer,  and,  if  the  buyer  refuses  to  receive  them, 
may  notify  the  buyer  that  the  goods  are  thereafter  held  by  the 
seller  as  bailee  for  the  buyer.  Thereafter  the  seller  may  treat  the 
goods  as  the  buyer's  and  may  maintain  an  action  for  the  price. 

This  section  is  based  largely  on  section  49  of  the  English  Sale  of 
Goods  Act.  Sul isoftion  ( 1 )  is  identical  in  the  two  statutes  except 
that  the  American  act  snlistitute^  the  words  "  a  contract  to  sell  or 
a  sale  "  for  the  words  "  contract  of  sale,"  in  the  English  act.  In 
subsection  (2)  the  American  act  contains  a  similar  change  in  the 
first  line  and  the  words  "  or  of  transfer  of  title  "  are  inserted 
also  in  the  first  sentence.  These  words  are  inserted  because, 
especially  in  case  of  conditional  sales,  the  price  may  be  payable 
irrespective  of  transfer  of  title,  but  not  payable  irrespective  of 
dflivory.^  The  last  sentence  of  subsection  (2)  is  not  contained 
in  the  English  act."     Subsection  (:])  of  the  English  act  relates  to 

*  Sep  infra .  §  579. 

'The  necessity  for  the  addition  i3  set  forth  injra,  §§  576-578. 
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Scotland  exclusively,  and  has  not  been  followed  in  the  American 
act,  though  it  indicates  an  analogy  in  the  Scotch  law  with  the 
rule  established  by  subsection  (3)  of  the  American  act,  which  is 
new  and  is  not  law  in  England,  as  will  appear  from  the  follow- 
ing discussion.^ 

§  561.  Seller  may  recover  price  where  p'roperty  has  passed. — 
Where  the  property  in  the  goods  has  passed  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  for  them,  the  teller  may  re- 
cover the  price.*  Of  course  credit  may  have  been  given  or  the 
price  may  have  been  payable  upon  condition,  and  unless  the  term 
of  credit  has  expired  or  the  condition  happened,  no  recovery  can 
be  had.  In  such  a  case  the  refusal  of  the  buyer  to  pay  would  not 
be  wrongful. 

§  562.  Eecovery  of  price  allowed  in  some  jurisdictions  where 
property  has  not  passed. —  The  general  rule  of  the  English  law^ 
and  of  many  States  in  this  coitntry^  denies  an  action  for  the  price 
unless  the  property  has  passed,  and  the  reason  for  the  rule  is. 
plain.  As  the  seller  still  is  owner  of  the  goods,  he  ought  not  to 
be  given  also  the  price  for  them.  His  damage  is  the  difference 
in  value  between  what  he  now  has,  namely,  the  goods,  and  what 
he  would  have  had  if  the  defendant  had  not  broken  his  con- 
tract, namely,  the  price.  ISTeverthelsss,  a  large  number  of  States 
do  not  follow  the  English  law  in  this  matter.  If  the  reason  why 
the  property  in  the  goods  has  not  passed  to  the  buyer  is  because 
the  buyer  wrongfully  refused  to  talie  title  when  offered  to  him, 
according  to  the  weight  of  authority,  perhaps,  in  this  country,  the 
seller  may  recover  the  full  purchase  price.'' 

'  Section  562  et  seq.    Svibsection  (3)  It   is   unnecessary   to   multiply  cita- 

of   the   English   act   is   stated   infra,  tions  for  so  obvious  a  proposition. 

§  574,  note  52.  'Atkinson  r.  Bell,  8  B.  &  C.  277. 

« Scott  V.   England,   2   Dowl.   &  L.  See   also   Elliott  v.   Pybus,   10  Bing. 

520;  Oleese  v.  Fruit,  etc.,  Co.,  211  111.  512. 

539,    71    N.    E.    1084;    Armstrong   v.  '  See  infra,  §  566. 

Turner,  49  Md.   589;   Mitchell   v.  Le  '  Habeler  c.  Rogers,  131  Fed.  Rep. 

Clair,  165  Mass.  308,  43  N.  E.  117;  43,  45,  65  C.  C.  A.  281;   Kinkead  v. 

Meagher   v.   Cowing,    149   Mich.   416,  Lynch,  132  Fed.  Rep.  692;  JIagnes  v. 

112  N.  W.   1074;   Wood  v.  Michaud,  Sioux  City   Seed   Co.,   14   Colo.  App. 

63  Minn.  478,  65  N.  W.  963;  Doremus  219,  59   Pac.   879;   Darby  v.  Hall,   3 

«7.  Howard,  23  N.  J.  L.  (3  Zab.)   390;  Pennew.    (Del.)    25;    Ames   v.   Moir, 

Hayden    v.    Demets,    53    N.    Y.    426.  130  111.  5S2,  22  N.  E.  535;  Trunkey  V. 
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§  563.  Decisions  under  Statute  of  Frauds  as  basis  of  rule. —  The 

reason  for  allowing  this  is  not  always  very  clearly  stated.  The 
earliest  decision  was  in  Bement  v.  Smith,^  an  action  for  the  price 
of  a  sulky  built  to  order  by  the  plaintiff  for  the  defendant  and 
refused  when  tendered  by  the  plaintiff,  who  thereupon  said  he 
would  leave  it  with*  a  third  person  and  accordingly  did  so.  In 
allowing  the  plaintiff  to  recover  the  full  price  the  court  relied  on 
early  cases  under  the  Statute  of  Frauds.^  In  these  early  cases  it 
was  held  that  such  a  contract  as  the  one  in  suit  was  a  contract  not 
of  sale  but  for  work  and  labor.  This  being  true,  the  court  held  as 
a  consequence  that  though  the  plaintiff  did  not  recover  the  price 
directly,  as  for  goods  sold,  the  amount  of  recovery  should  be, 
nevertheless,  fixed  by  the  price,  since  that  was  the  agreed  value 
of  the  laibor.  The  only  way  in  which  this  reasoning  can  be  an- 
swered in  a  wholly  satisfactory  way  is  by  confessing  that  the  au- 
thorities, under  the  Statute  of  Frauds,  which  have  held  that  a 
contract  for  goods  to  be  made  to  order  is  not  a  contract  of  sale 
but  a  contract  for  work  and  labor  are  erroneous.  This  is  now 
admitted  in  England,  and  the  early  decisions  are  overruled.-"' 
But  in  many  States  in  this  country  it  is  still  law  that  where 
goods  are  to  be  made  to  order,  which  are  of  a  special  kind  differ- 

Hedstrom,  131  111.  204,  209,  23  N.  E.  j'.  Truesdell,  127  N.  Y.  230,  27  N.  E. 

587:   Osgood  r.  Skinner,  211   111.  229,  844;    Van   Brocklen    u.    Smeallie,   140 

71  X.  E.  869;  Comstoek  r.  Price,  103  N.   Y.   70,  35   X.   E.   41.5;    Cragin   v. 

111.   App.    19:    Dwiggins    v.   Clark,   94  O'Connell,   50    N.    Y.    App.    Div.    339, 

Ind.  49,  48  Am.  Eep.   140;   Rastetter  169   N.  Y.   573,  61   X.  E.   1128;   Levy 

V.   Reynolds,    160   Ind.    133,   66   N.  E.  v.    Glassberg,    92    N.    Y.    Suppl.    50; 

612;    iloline   Scale    Co.    v.    Beed,    52  Shawhan   v.   Vati   Nest,   25    Ohio   St. 

Iowa,   307,  3   X.  W.  96,  35  Am.  Rep.  490,    18    Am.    Rep.    313;    Rhodes    v. 

272;     McConnick     Machine     Co.     v.  Mooney,  43  Ohio  St.  421,  425,  4  N^  E. 

Markert,    107    Iowa,    340,   78   N.   W.  233;  Haynes  r.  TJrown,  18  Okla.  389, 

33;    Bell    r.   Offutt,    10   Bush    (Ky.),  89   Pac.    1124;    Smith    r.   Wheeler,   7 

632,  639;  Singer  Mfg.  Co.  r.  Cheney,  Or.  49,  33  Am.  Rep.  698;   Ballentine 

21   Ky.   L.   Rep.   550,    51   S.   W.   813;  v.  Robinson,  46  Pa.  St.  177;  Reynolds 

Ozark  Lumber  Co.  v.  Chicago  Lumber  v.   Callender,   19  Pa.  Super.  Ct.  610; 

Co.,    51    Mo.    App.    555;     St.    Louis  Pratt  v.  Freeman  :\Ifg.  Co.,  115  Wis. 

R.ange    Co.    v.    Kline-Drummond   Co.,  648,  92  N.  W.  368. 
120   Mo.   App.    438,    96    S.   W.    1040;  »  15   Wend.   493    (1836). 

Gordon    v.    Norris,    49    N.    H.    376;  "  Towers  r.  Osborne,  1  Strange,  506 ; 

Bl.Tck   River  Lumber   Co.  v.  Warner,  Crookshank  r.  Burrell,  18  Johns.  58, 

93  Mo.  374,  6  S.  W.  210;  Bement  v.  9  Am.  Dec.  187. 

Smith,  15  Wend.  493;  Dustan  v.  Mc-  "Lee    v.    Griffin,    1    B.    &    S.    272. 

Andrew,  44  N.  Y.   72,   78;   Atkinson  See  supra,  §  54. 
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ing  from  those  ordinarily  made  by  the  seller,  the  contract  is  not 
one  of  sale,  but  for  work  and  labor;"  and  in  other  States  it  is 
held  that  in  any  case  where  the  contract  is  for  the  sale  of  a  com- 
modity not  in  existunoe  at  the  time,  and  which  the  seller  is  to 
manufacture  or  put  in  a  condition  to  be  delivered,  the  contract 
is  one  for  M'ork  and  labor.^  It  may  be  doubted  whether  the 
States  which  have  adopted  one  or  the  other  of  these  views  under 
the  Statute  of  Frauds  would  generally  admit,  as  a  consequence 
of  their  decisions,  that  the  contracts  in  question  should  be  treated 
as  contracts  for  work  and  labor  in  such  a  sense  that  the  price  must 
be  paid  for  the  work  rather  than  for  the  title  to  the  property.  It 
would  be  indeed  be  unfortunate  if  the  strained  construction  which 
has  been  adopted  in  order  to  evade  the  Statute  of  Frauds  should 
be  applied  in  other  classes  of  cases.  It  should  rather  be  said,  and 
probably  would  be,  that  though  a  contract  may  not  be  a  contract 
of  sale  within  the  meaning  of  the  Statute  of  Frauds,  if  it  is  con- 
templated that  special  work  and  labor  by  the  seller  shall  go  into  it, 
it  is,  nevertheless,  a  contract  of  sale  for  other  purposes.  There 
can,  in  fact,  be  no  doubt  that  the  price  is  promised  for  the  com- 
pleted article,  not  for  the  work  and  materials  which  have  gone 
into  its  manufacture.  The  reason,  therefore,  on  which  Bement  v. 
Smith^^  was  rested  cannot  be  supported.  It  is  not  generally 
adopted  to-day,^*  and  the  ISTew  York  court  has  long  ceased  to  rest 
the  buyer's  right  to  the  price  on  this  reason.  A  later  New  York 
decision^^  laid  down  the  rule  broadly  that  any  seller  might  at  his 
option  store  or  retain  the  property  for  the  vendee  and  sue  him  for 
the  entire  purchase  price.  This  doctrine  is  stated  broadly  as  ap- 
plicable not  only  to  cases  where  the  title  has  passed,  but  to  cases 
where  the  buyer's  default  consists  in  not  letting  it  pass.^®  This 
decision  and  the  rule  laid  down  therein  have  been  very  influential 
in  other  jurisdictions,  and  cases  which  refuse  to  confine  the  seller 
to  the  difference  between  the  contract  price  and  the  market  price 

"  See  supra,  §  55.  '°  Dustan   v.  MeAndrew,   44   N.  Y. 

"  See  supra,  §  55.  72,    78,    per    Earl,    C.      See    supra, 

'"  15  Wend.  493.  §    555.      The   same   statement   is   ex- 

"  It  was,  however,  followed  in  Bal-  pressly  applied  to  executory  contracts 

Jentine  v.  Robinson,  46  Pa.  St.  177.  of  sale  in  Ackerman  v.  Rubens,   167 

« Dustan  v.  MeAndrew,  44  N.   Y.  N.  Y.  405,  60  N.  E.  750,  82  Am.  St. 

72.  Kep.  728. 
60 
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generally  go  back  to  this  Xew  York  decision  for  their  foundation. 
Of  course,  if  the  seller  is  entitled  to  the  price,  the  buyer  must  be 
entitled  to  the  goods.  At  what  moment  the  title  passes  to  him  is 
not  much  discussed  in  the  decisions,  but  the  statement  of  the  rule 
that  the  seller  may  store  or  retain  the  property  for  the  buyer  im 
plies  that  when  the  seller  deposits  the  goods  with  a  third  person 
for  the  buyer,  or  gives  notice  to  the  buyer  by  suing  for  the  price 
or  otherwise,  that  he  himself  is  holding  the  goods  for  the  buyer, 
either  the  title  thereupon  passes,  or,  what  amounts  to  the  same 
thing,  the  rights  of  the  parties  will  subsequently  be  adjusted  as  if 
it  had  passed  at  that  time.-*'  The  remedy  thus  allowed  is  neither 
more  nor  less  than  specific  performance  of  the  contract.  In  i 
court  of  equity  a  contract  for  a  purchase  of  land  is  enforced  bj  a 
decree  ordering  the  defendant  to  pay  the  price  upon  the  transfer 
of  title.  In  the  case  of  a  sale  of  goods  the  Xew  York  court  and 
other  courts  following  its  rule  allow  the  seller  by  force  of  his  own 
expressed  volition  to  make  the  buyer  owner  in  spite  of  the  buyer's 
dissent,  and  thereupon  to  recover  the  price. 

§  5G4:.  Restriction  of  New  York  rule. —  Some  States  restrict 
the  application  of  the  Xew  York  doctrine  to  cases  where  the 
goods  contracted  for  are  of  a  peculiar  kind,  not  readily  salable  on 
the  market  and  as  to  which,  therefore,  a  market  price  cannot 
readily  be  fixed.  ■'^ 

§  565.  Rule  often  condemned,  but  just. —  The  doctrine,  whether 
in  its  broadest  or  most  restricted  form,  at  first  sight  strikes  most 
legal  theorists  as  both  anomalous  and  erroneous.  It  is  generally 
condemned  by  the  .text-writers.-'®    But  the  rule  in  its  more  limited 

"  It   would   follow   that   thereafter  the    market    price    at   the    time    and 

the   risk   of   loss   must   be   upon   the  place  at  which  the  [buyers]  became  in 

buyer,  and  this  is  borne  out  hy  the  default." 

reasoning    in    Neal    v.    Shewalter,    5  »*  Kinkead  r.  LjTich,  132  Fed.  Eep. 

Ind.  App.  147,  154.     The  property  in  002:   River  Spinning  Co.   f.  Atlantic 

question    in   that    case    after   having  Mills    (R.    I.),    155    Fed.    Rep.    466; 

been  wrongfully  refused  by  the  buyer  Black  River  Lumber  Co.   v.   Warner, 

was  destroyed  by  fire.    The  court  said  9.3    3Io.    374,    6    S.    W.    210;    Ozark 

the  goods  "remained  the  property  of  Lumber  Co.  r.   Chicago  Lumber  Co., 

the    [sellersl.      They    did    not    place  51  Mo.  App.  555;   Gordon  w  Norris, 

themselves  in  the  position  of  bailees  49  N.  H.   376;   Smith   r.   Wheeler,   7 

for    the    [buyers].      Therefore,    they  Or.  49.  33  Am.  Rep.  698;  Ballentine 

would  be  entitled  only  to  the  differ-  r.  Robinson,  46  Pa.  St.  177. 
ence  between  the  contract  price  and 


Remedies  of  the  Sbi.t.ee  on  the  Contbact.  947 

form  should  commend  itself.  The  very  fact  of  the  wide  adoption 
of  a  doctrine  which  is,  and  is  known  to  be,  contrary  to  the  rule 
previously  prevailing  shows  that  the  new  doctrine  must  commend 
itself  to  the  sense  of  justice  of  the  courts,  and  if  the  matter  be 
looked  at  broadly  as  one  of  justice  rather  than  one  of  technical 
remedies  permitted  by  our  law,  it  will  be  hard  to  find  a  reason  why 
the  seller  of  land  should  be  allowed  to  force  the  buyer  to  take  it 
and  pay  the  price  while  the  manufacturer  of  goods  for  a  special 
and  peculiar  order  should  not  be.  In  such,  a  case  the  seller  may 
urge  the  very  reason  which  courts  of  equity  have  habitually  given 
for  allowing  specific  performance  of  contracts  in  regard  to  sales 
of  land,  the  inadequacy  of  damages.  It  is  true  the  remedy  is  not 
mutual.  The  buyer  is  without  specific  redress  if  the  seller  refuses  to 
make  the  goods,  or  refuses  to  give  them  up  when  he  has  made  them. 
But  the  buyer  is  much  less  in  need  of  the  remedy  of  specific  per- 
formance in  this  kind  of  case  than  .the  seller.  If  the  seller  does 
not  manufacture  the  goods,  the  buyer  can  ordinarily  do  better  by 
getting  some  one  else  to  manufacture  them  than  he  could  do  by  try- 
ing to  force  the  seller  to  manufacture  against  his  will.  If  the 
goods  are  already  manufactured,  the  seller  will  rarely  be  dis- 
posed to  withhold  them  from  the  buyer.  The  very  fact  that  the 
goods  are  of  a  special  kind  and  have  no  general  market  value  will 
preclude  the  seller  from  making  any  other  disposition  of  them. 
Doubtless  cases  could  be  put,  however,  where  the  buyer  is  in  need 
of  specific  performance,  but  the  fact  that  he  is  allowed  no  such 
right  either  at  law  or  in  equity  ought  not  to  debar  the  seller  from 
specific  redress.  The  requirement  of  mutuality  has  perhaps  been 
pushed  to  the  extreme  of  a  technicality  in  equity. 

§  566.  Rule  thought  anomalous,  and  opposed  by  some  authorities. 
—  It  is  not,  however,  chiefly  because  the  rule  is  unjust  that  fault 
is  found  with  it ;  it  is  rather  because  it  seems  at  variance  with 
established  legal  principles.  It  seems  anomalous  that  the  seller 
should  be  able  to  force  title  upon  the  buyer  by  simply  electing  to 
do  so.  This  is  probably  the  reason  why  many  jurisdictions  re- 
ject the  "New  York  doctrine  and  follow  the  English  law.^"    Is  it, 

^°Mechem,  Sales,  §   1C94;  Burdick,       5   112).     Benjamin  does  not  refer  to 
Sales    (2ded.),  §  364;  Tiffany,  Sales       the  doctrine. 
(1st  ed.),   §   103    (compare  2d  ed.),  »Grier     v.     Simpson,     8     Houst. 
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however,  so  anomalous  as  is  sometimes  supposed  for  one  party 
to  an  obligation  to  enforce  it  specifically  against  the  other  without 
the  aid  of  a  court  of  equity  i  Is  it  not  constantly  done  in  cases 
where  rescission  of  title  to  personal  property  is  allowed  as  a 
remedy  ? 

§  567.  Defrauded  seller  may  specifically  enforce  his  rights. — 
If  a  buyer  obtains  by  fraud  the  seller's  assent  to  transfer  the 
ownership  of  goods,  there  is  no  doubt  that  the  buyer  gains  title 
thereby.^^  Yet  there  is  no  more  doubt  that  the  seller  may  regain 
his  title  by  his  own  election  so  to  do.  ISTot  only  m'ay  he  bring 
trover,""  but  he  may  also  bring  replevin  .^^  And  if  the  seller  can 
regain  possession  of  the  goods  peaceably  without  the  aid  of  a 


7 ;  Deere  Co.  v.  Gorman^  9  Kans. 
App.  675,  89  P.1C.  177;  Singer  Mfg. 
Co.  c.  Cheney,  21  Ky.  L.  Rep.  550, 
51  S.  W.  S13:  Moody  i.  Brown,'  34 
-Me.  107,  56  Am.  Dec.  640;  Tufts  v. 
Grower,  83  Me.  407 ;  Greenleaf  v. 
Gallagher,  93  Me.  549,  45  Atl.  829, 
74  Am.  St.  Rep.  371;  Greenleaf  v. 
Hamilton,  94  Me.  118,  46  Atl.  798; 
Tufts  r.  Bennett,  103  Mass.  398,  40 
N.  E.  172;  :\IfCormick  Machine  Co. 
J-.  Balfany,  78  :\Iinn.  370,  81  N.  W. 
10,  79  Am.  St.  Rep.  393;  Funke  l'. 
Allen,  54  Neb.  407,  74  S.  W.  832, 
69  Am.  St.  Rep.  716;  Backes  r. 
Schlick,  Neb.         ,    117    N.    W. 

707 ;  Unexcelled  Fire  Works  Co.  i\ 
Polite^  130  Pa.  St.  536,  18  Atl.  1058, 
17  Am.  St.  Rep.  788;  Jones  v.  Jen- 
nings, 168  Pa.  St,  493,  32  Atl.  51; 
Pnritan  Coke  Co.  r.  Clark,  204  Pa, 
St.  550.  54  Atl.  350  (but  see  Bal- 
Iciitine  r.  Robinson.  40  Pa.  St.  177)  ; 
Gammage  r.  Alexander,  14  Te.'c,  414; 
Tufts  r.  Lawrence,  77  Tex,  520,  14 
S,  W.  105;  Rider  r,  Kellcy,  32  Vt. 
268,  76  Am,  Dec,  176;  American 
Hide  i-  Leather  Co,  r.  Chalkley,  101 
Va,  458,  463,  4  S,  E,  705.  See  also 
Slnrria  v.  Cohn,  55  Arlc.  401,  17  S.  W. 
342;  Dowagiac  Mfg.  Co.  v.  Mahon, 
13  N.  Dak,  516,  101  N.  W,  903. 


"  Thus  if  the  buyer  resells  the 
goods  to  a  purchaser  for  value  with- 
out notice,  the  latter  gets  an  inde- 
feasible title.  See  inira,  §  650,  But 
if  the  buyer  had  acquired  merely  pos- 
session by  fraud,  not  even  a  pur- 
chaser for  value  without  notice  could 
get  title.  Lightman  r.  Boyd,  132 
Ala.  618,  32  So,  714;  Baehr  v. 
Clark,  83  Iowa,  313,  49  X,  W,  840, 
13  L,  R,  A.  717;  Rohrbough  v.  Leo- 
pold, 68  Tex.  254,  4  S.  W,  460.  So 
the  seller  may  "  affirm  "  the  sale  and 
sue  for  the  agreed  price  —  a  remedy 
which  proceeds  upon  the  assumption 
that  title  is  in  the  buj'er.  See 
Schwartz  r.  McCloskey,  156  Pa,  St. 
258,  264,  27  Atl.  300. 

"Atlas  Shoe  Co.  v.  Bechard,  102 
Me,  197,  66  Atl,  390,  10  L,  R,  A, 
(N.  S.)  245:  Thurston  r.  Blanchard, 
22  Pick.  IS.  33  Am.  Dec.  700; 
Moody  V.  Drown,  58  X.  H.  45 ; 
Baird  r.  Howard,  51  Ohio  St.  57,  36 
N.  E.  732,  22  L,  R,  A,  846,  46  Am, 
St.  Rep.  550.  In  Atlas  Shoe  Co,  v. 
Bechard,  the  action  was  maintained 
against  the  fraudnlent  buyer's  as- 
signee for  creditors. 

'"  John  ( .  Farwell  Co.  v.  Hilton,  84 
Fed.  Rep.  293 ;  AYendling  Lumber  Co. 
r.    Glenwood    Lumber    Co.,  Cal. 
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court  he  may  do  so,  and  thereby  is  revested  with  title."'  This 
is  nothing  else  than  specific  enforcement  of  the  obligation  of  the 
fraudulent  buyer  to  return  the  title  wrongfully  acquired  by  him. 
Moreover  the  seller  must,  as  a  condition  of  recovery,  return  to  the 
buyer  whatever  was  paid  for  the  goods.'''  Generally  the  buyer 
will  refuse  to  receive  it,  and  the  seller  may  then  tender  it  and 
recover  as  if  he  had  actually  returned  it.^"  Let  it  be  supposed 
the  price  was  itself  in  the  form  of  a  chattel.  When  the  defrauded 
seller  tenders  back  this  chattel,  and  the  tender  is  refused,  and  the 
seller  thereupon  is  allowed  to  recover  what  he  had  parted  with  or 
its  full  value,  the  relief  necessarily  proceeds  upon  the  assumption 
that  the  seller  has  restored  title  to  the  buyer  in  the  chattel  given 
as  the  price,  without  the  buyer's  assent.^^  If  the  property  in 
question  is  land  and  the  buyer  has  fraudulently  acquired  a  con- 
veyance, the  seller  must  go  into  equity  in  order  to  get  a  reconvey- 
ance, but  in  the  case  of  a  sale  of  goods  he  can  regain  title  to  what 
he  has  parted  with  and  revest  the  buyer  with  title  to  the  con- 
sideration without  this  procedure. 

§  568.  So  in  cases  of  mistake,  duress,  infancy,  or  insanity. — 
The  same  rules  of  law  apply  where  rescission  of  title  is  allowed 
for  other  reasons  than  for  fraud  —  as  mistake,  duress,  infancy,  or 


,  05  Pac.   1029;    Cox  Shoe  Co.  v. 
Adams,  105  Iowa,  402,  75  N.  W.  316 
Hall  V.   Gilmore,   40   Me.   578;   Skin- 
ner V.  Michigan  Hoop  Co.,  119  Mich, 
467,  78  N.  W.  547,  75  Am.  St.  Rep 


"  Save  in  exceptional  cases.  See 
21  L.  R.  A.  206,  note,  and  1  L.  R.  A. 
(X.  S.)  474. 

^'Barnett  t'.  Speir,  93  Ga.  762,  21 
S.  E.   168;   Porter  r.  Leyhe,  67  Mo. 


413;   Field  v.  Morse,  54  Neb.  789,  75  App.     540.       See     also    Milliken     v. 

N.   W.    58;    Baker   v.   McDonald,   74  Skillinga,  89  Me.  180,  36  Atl.  77. 

Neb.  595,  104  N.  W.  923,  1  L.  R.  A.  ='  In  Nolan  v.  Jones,  53  Iowa,  387, 

(N.  S.)   474:   Sisson  r.  Hill,  18  R.  I.  5   N.   W.    572,   one   party   to   an  ex- 

212,  26  Atl.  196,  21  L.  R.  A.  206.  change,    induced    by    fraud,    was    a[- 

"  Wheelden  v.  Lowell,  50  Me.  499.  lowed  replevin  to  recover  his  goods. 

See    also   Smith   v.   Hale,    158   Mass.  The   court   says  that  because  of  the 

178,   33   N.  E.  493,   35  Am.  St.  Rep.  fraud    the    transaction    was    "void," 

485,  where  ,on   the   assertion  by  the  but    also    sftys    the    plaintiff    might 

buyer    of    a    warranted   buggy    of    a  have .  "  affirmed "    ft.      To    the   same 

right  of  rescission  for  breach  of  war-  effect  is  Porter  v.  Leyhe,  67  Mo.  App. 

ranty,   he  was  held  entitled  to  take  540.     Compare  Barnett  v.   Speir,   93 

without    breach    of    the    peace    from  Ga.    762,    21    S.    E.    168 ;    Haase    v. 

the   seller's    land    property   given   by  Mitchell,  58   Ind.  213,   also  cases  o-f 

the  buyer  as  the  price  of  the  buggy.  exchange. 
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insanity.^*  So  if  an  infant  pleads  bis  infancy  in  order  to  prevent 
recovery  of  the  price  of  goods,  the  seller  may  replevy  the  goods.^ 
This  necessarily  means  that  the  seller  by  his  own  election  enforces 
specifically  the  obligation  of  the  infant  to  return  the  goods  which 
he  will  not  pay  for.  To  say  that  the  infant's  plea  is  an  assent  to 
retransfer  the  goods  is  to  state  a  fiction.  It  is  immaterial  whether 
the  infant  assents  or  expressly  dissents. 

§  569.  So  in  case  of  unpaid  seller. —  The  remedies  allowed  to  an 
unpaid  seller  after  the  property  has  passed  to  the  buyer,  other 
than  the  right  to  recover  the  price,  illustrate  the  same  principle. 
The  seller  may  by  his  own  act  take  title  out  of  the  buyer  and 
revest  it  either  in  himself  or  in  a  third  person  to  whom  a  resale 
of  the  goods  is  made.  The  English  law  formerly  denied  this,^" 
but  the  Sale  of  Goods  Act  now  allows  at  least  the  right  of  re- 
sale.^' ''.nd  the  right  of  resale  necessarily  involves  a  transfer  of 
title  without  the  assent  of  the  owner  of  the  property.  It  does  not 
help  the  matter  to  imply  a  fictitious  agency  calling  the  seller  the 
agent  of  the  buyer  to  resell.  In  this  country  the  seller's  right, 
not  simply  to  resell  the  goods,  but  to  rescind  the  transfer  of  title 
and  take  title  back  to  himself,  is  well  recognized.^^  The  seller  in 
thus  acting  is  foreclosing  his  lien.  In  case  he  chooses  to  resell 
on  account  of  the  buyer  it  is  a  foreclosure  by  sale.  In  case  he 
elects  to  retake  title  to  himself  it  is  a  strict  foreclosure.  In  the 
case  of  land  a  bill  in  equity  might  be  necessary.  In  the  case  of 
goods  the  result  is  reached  more  summarily. 

§  570.  Rescission  of  title  by  buyer. —  In  the  converse  case,  where 
the  buyer  seeks  to  rescind  a  transfer  of  title  to  him.,  whether  for 
fraud,^^  mistake,^*  or  breach  of  warranty,^^  the  same  rule  again 
prevails.  The  buyer  may,  if  he  chooses,  recover  the  j^rice  that  he 
has  paid,  and  is  not  obliged  to  sue  for  the  diiference  in  value  be- 
tween the  goods  which  he  has  acquired  and  the  price  which  he 
paid.     He  recovers  the  price  in  full  if  he  elects  to  do  so.     This 

"  Smith  f.  Evan,  191  N.  Y.  452,  84  =•  See  supra.  5  544. 

N.    E.    402.       See,    however,    as    to  "See  supra,  §§  545,  555. 

infancy,  supra,  §  15.  ==  See  infra,  §  647. 

"  Badger  v.  Phinney,  15  Mags.  359,  "  See  infra,  §  656. 

8  Am.  Dec.  105.  "  See  infra,  §  600. 

'"Martindale  r.  Smith,  1  Q.  B. 
389;  Page  t\  Cowasjee  Eduljee,  L.  R. 
1  P.  C.  127. 


Remedies  of  the  Seller  on  the  Conteact.  951 

election  necessarily  operates  as  a  transfer  of  the  title  back  to  the 
seller.  The  doctrine  which  permits  one  whose  goods  have  been 
converted  to  "  waive  the  tort  "  and  sue  for  the  value  of  the 
goods,  or  the  price  for  which  the  converter  has  sold  them,  is 
another  case  w^here  a  plaintiff  transfers  title  by  his  own  action, 
■without  any  assent  of  the  defendant.^'^.  Indeed,  even  where  trover 
is  brought  for  the  conversion,  it  is  impossible  to  justify  the  exist- 
ing rule  of  damages  which  gives  the  injured  party  the  full  value 
of  the  goods  except  on  the  theory  that  the  title  to  the  goods 
is  transferred  to  the  buyer.  If  the  plaintiff  were  regarded  as 
continuing  the  owner  of  the  goods,  he  should  recover  damages 
equal  in  amount  only  to  the  loss  which  he  suffered  by  the  depriva- 
tion of  possession  of  the  property.  If  the  goods  were  destroyed, 
of  course  this  would  equal  their  value ;  but  if  they  still  remained 
in  existence,  it  might  well  be  a  comparatively  small  amount. ^^ 
§  571.  Conditional  sales. —  A  case  which  presents  a  still  closer 
analogy  to  that  primarily  under  discussion  arises  in  the  law  of 
conditional  sales.  As  will  be  seen  hereafter,^*  in  such  sales  the 
seller  may  recover  the  full  price,  though  the  title  to  the  goods 
has  not  been  transferred.  It  is  further  generally  held  that  if  the 
seller  sues  for  the  price,  he  cannot  thereafter  reclaim  the  goods, 
althovigh  according  to  the  contract  the  title  was  to  remain  in  the 
seller  until  the  price  was  paid.^''  Thus  the  seller  loses  a  title 
which  by  the  contract  was  still  to  remain  in  him,  and  the  buyer 

'°  See  Keener,  Quasi-ContTacts,  150.  property  had  passed  to  the  defendant 

='  It  is  actually  held  that  the  prop-  at  that  time.     If  we  take  the  time 

erty   in  the   goods   passes  to  the  de-  of  transfer,  however,  to  be  the  later 

fendant     either     when    judgment     is  period  when  judgment  is  rendered  or 

given   for   the   plaintiff  or  when  the  execution   satisfied,    there    is   still   a. 

execution  upon  the  judgment  is  satis-  case   where   the   ownership   is   trans- 

fied.     See  Miller  r.  Hyde,  161  Mass,  ferred  from   one   party  to  the  other 

472.  37  N.  E,  760,  42  Am.  St.  Eep.  without   the    assent   of   both    parties 

424.     So  late  a  time  as  either  of  these  and  without  the   aid   of  a   court  of 

days     seems     somewhat     inconsistent  equity. 

^vith  the  rule  of  damages,  because  in  "  Infra,   §    579. 

order     to     justify    full     damages     it  *"  Parke,   etc.,   Co.   v.   White   River 

-would  seem  on  theory  that  the  plain-  Lumber  Co.,  101  Cal.  37,  35  Pac.  442; 

tiff  must  have  had  a  cause  of  action  Holt  Mfg.  Co.  v.  Ewing,  109  Cal.  353, 

justifying  such  damages  at  the  time  42  Pac.  435 ;   Crompton  v.  Beach,  62 

the  action  was  brought,  an  assump-  Conn.   25,  25   Atl.   446,   18   L.  R.  A. 

tion  which  can  only  be  sustained  as  a  187,  36  Am.  St.  Rep.  323 ;   Smith  v. 

universal  rule  on  the  theory  that  the  Gilmore,  7  D.  C.  App.  192;  Richards 
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acquires  it  when  and  because  the  seller  elects  to  sue  for  the  price. 
A  further  illustration  is  found  if  the  seller  under  a  conditional 
sale  attaches  or  levies  execution  upon  the  property  sold.  Even, 
in  jurisdictions  which  do  not  regard  the  mere  act  of  suiiig  for  the 
prico^a  binding  election,  such  a  seizure  debars  the  seller  from 
thereaiter  reclaiming  the  goods. 


erty  to  the  buyer. 


In  effect  it  transfers  the  prop- 
The  same  rule  is   applied  in  the  ease  of 


V.  Sclireiber,  98  Iowa,  422,  67  N.  W. 
569;  Bailey  v.  Heivey,  135  ilass.  172; 
Wliitney  p.  Abbott,  191  Mass.  59,  77 
X.  E.  524;  Button  v.  Trader,  75  Mich. 
29.5,  42  N.  W.  834:  Alden  r.  Dyer,  92 
:Minn.  1.34,  99  N.  W.  784;  Frederick- 
son  r.  Schmittroh,  Xeb.  ,  112 
X.  "\V.  5114 ;  Do^yagiac  JIfg.  Co.  v. 
Mahon,  13  X.  Dak.  516,  101  X.  W. 
903,  905.  See  also  Smith  v.  Barber, 
153  Ind.  322,  53  X'.  E.  1014.  These 
decisions  seem  erroneous  and  are  op- 
posed to  the  following:  Forbes  Piano 
Co.  V.  Wilson,  144  Ala.  586,  39  So. 
G45;  Jones  v.  Snider,  99  Ga.  276,  25 
S.  E.  668;  Dederick  i\  Wolfe,  68 
Miss.  500,  9  Pn.  .350,  24  Am.  St.  Rep. 
283 ;  ^IcPherson  r.  Acme  Lumber  Co., 
70  Tiliss.  049,  12  So.  857;  Campbell 
Press  Co.  r.  Eockaway  Pub.  Co.,  56 
X'.  J.  L.  670,  29  Atl.  681,  44  Am.  St. 
I?ep.  410.  Soe  also  Thomason  ( . 
Lewis,  103  Ala.  420,  15  So.  830; 
Fuller  1-.  Byrne,  102  Mich.  461,  60 
X.  W.  980;  ilatthews  )'.  Lucia,  55 
Vt.  308.  The  error  in  the  decisions 
first  cited  is  this  —  the  reservation  of 
title  by  the  roller  is  for  the  purpose 
of  securing  the  price.  Tlie  transac- 
tion is  in  its  essence  the  same  as  a 
chattel  mnrtf;ago  given  by  the  buyer 
on  the  purchased  property  to  secure 
tlifi  price.  See  fiiipra,  §  331  ct  seq. 
.Tust  as  the  mortgagee  may  sue  for 
the  price  and  also  foreclose  his  mort- 
gage upon  the  property,  so  the  seller 
in  a  conditional  sale  should  be  al- 
lowed to  sue  for  tlie  price  and  also 
reclaim  the  property,  not  as  his  own, 


but  for  the  purpose  of  foreclosing  it; 
that  is  —  for  the  purpose  of  endeavor- 
ing to  realize  from  It  the  full  amount 
due  him.  Of  course,  as  in  the  case  of 
a  mortgage,  the  seller  should  be  re- 
stricted to  satisfaction  of  his  claim 
with  interest.  If,  therefore,  judgment 
for  the  price  is  satisfied  in  part,  this 
should  be  credited,  and  any  exces* 
over  the  amount  due,  which  may  be 
acquired  by  seizing  and  disposing  of 
the  goods,  should  be  returned  to  thi> 
buyer.  Though  the  cases  cited  at 
the  beginning  of  this  note  may  be  er- 
roneous for  tlic  reason  just  given,  the 
error  does  not  relate  to  the  matter  for 
which  the  cases  are  here  cited; 
namely,  the  power  of  a  court  of  law 
to  treat  an  election  on  the  part  of  the 
plaintiff  as  effectual  to  transfer  title 
to  property  to  the  defendant.  Suing 
for  the  earlier  instalments  of  the  price 
would  probably  nowhere  be  held  in- 
consistent with  a  subsequent  claim 
to  resume  possession  of  the  goods. 
Haynes  r.  Temple,  198  ilass.  372,  84 
X.E.  467. 

"Tanner  Engine  Co.  v.  Hall,  89 
Ala.  62S,  7  So.  187;  Montgomery  Iron 
Works  V.  Smith,  98  Ala,  064,  13  So. 
525:  Fuller  r.  Fames,  108  Ala.  464, 
19  So.  366:  Albright  ).  Meredith,  58 
Ohio  St.  194.  50  X\  E.  719,  But  in 
Greenwald  r.  Tinsley,  Miss.         , 

42  So.  SO,  it  was  held  that  the  ac- 
ceptance by  the  seller  of  a  mortgage 
by  the  buyer  of  the  goods  condi- 
tionally sold  did  not  waive  the  title 
reserved  in  a  prior  conditional  sale. 
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chattel  mortgages.  Even  in  jurisdictions  where  it  is  held  that  a 
mortgage  vests  a  legal  title  in  the  mortgagee,  attachment  of  the 
goods  by  him  deprives  him  of  all  rights  of  ovpnership  in  the 
property.*^ 

§  572.  Executory  contracts.—  A  somewhat  analogous  doctrine  of 
self-help  exists  in  the  law  of  executory  contracts.  If  one  party 
to  such  contract  is  guilty  of  a  material  breach,  the  other  party 
may  elect  to  rescind  it.  Courts  have  sometimes  endeavored  to 
make  out  mutual  assent  by  calling  the  breach  or  repudiation  of 
the  wrongdoer  in  such  a  case  the  offer  to  rescind;  but  this  is  an 
obvious  fiction.  In  truth,  the  wrongdoer  is  under  an  obligation 
to  permit  the  rescission  of  the  contract,  and  the  injured  party  is 
allowed  to  enforce  the  obligation  by  treating  the  contract  as  re- 
scinded without  the  aid  of  a  court.*^ 

§  573.  Summary  of  reasons  for  allowing  seller  to  recover  price. — 
The  illustrations  which  have  been  given  show  that  the  allowance 
of  what  is  in  effect  specific  performance  of  an  obligation,  or  the 
transfer  of  ownership  at  the  election  of  one  party  without  the  as- 
sent of  the  other  without  resort  to  a  court  of  equity,  is  not  un- 
usual in  our  law,  and  most  persons  would  hesitate  to  say  that  in 
these  illustrative  cases  the  plaintiff  should  be  denied  the  specific 
execution  of  the  obligation  due  him.  Courts  of  equity  have  con- 
fined the  right  of  specific  performance  of  affirmative  obligations 
in  regard  to  personal  property  so  narrowly  that  either  injustice 
must  be  done  or  the  necessary  remedy  must  be  sought  in  another 
way.  Indeed,  it  may  be  questioned  whether  the  remedy  of  a  bill 
in  equity  would  be  so  satisfactory  in  the  case  of  ordinary  sales 
of  goods  as  the  shorter  cut  afforded  by  courts  of  law.  If  the 
proper  equitable  remedy  cannot  be  adequately  reproduced  by  the 
procedure  of  a  court  of  law,  it  is  doubtless  wrong  for  it  to  invade 
the  province  of  equity.  Likewise  the  results  which  equity  with 
its  elastic  decrees  reaches  in  analogous  cases  must  be  taken  as  the 
standard  of  permissible  relief,  and  it  is  only  to  reach  such  results 

"Libby  V.   CusTiman,  29  Me.   429;  "See     Wald's    Pollock,     Contracts 

Whitney  v.  Farrar,  51  Me.  418;  Evans  (.3d  ed.),  339  et  seq.    In  France  and 

v.  Warren,  122  Mass.  S03;  Dyckman  Louisiana  the  injured  party  brings  an 

V.  Sevatson,  39  Minn.  132,  39  N.  W.  action  in  court  for  rescission  of  the 

73;  Haynes  v.  Sanborn,  45  N.  H.  429.  contract. 
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by  the  judgment  of  a  court  of  law  or  by  permitting  an  injured 
person  to  work  out  his  own  redress,  that  relief  in  these  sum- 
mary ways  should  be  allowed.  But  where  the  same  result  can  be 
reached  at  law  as  in  equity,  the  court  of  law  not  only  may  invade 
the  province  of  equity,  but  it  should  do  so  if  the  rule  of  equity  is 
more  just.  Especially  should  it  do  so  if  the  court  of  equity  for 
technical  reasons  refuses  to  take  jurisdiction  of  the  case,  and  the 
court  of  law  must  give  the  only  available  remedy.  Where  a  seller 
has  prepared  goods  of  a  special  and  peculiar  kind  under  a  contract 
and  the  buyer  wrongfully  refuses  to  take  them,  this  reasoning  is 
particularly  applicable.  Damages  are  not  an  adequate  remedy  for 
the  seller.  He  does  not  want  the  goods  himself  and  he  cannot  resell 
them  readily,  yet  they  are  not  without  value,  and  if  he  is  confined 
to  the  difference  between  their  value  and  the  contract  price,  a 
substantial  diminution  from  the  price  would  be  made.  Further, 
a  court  of  equity  will  not  take  jurisdiction  of  the  case.  Though 
there  is  the  same  reason  for  doing  so  that  exists  in  the  case  of  a 
co'ntract  for  the  sale  of  land,  so  far  at  least  as  the  seller's  side  of 
the  bargain  is  concerned,  courts  of  equity  have  been  indisposed  to 
extend  their  jurisdiction  to  such  cases. *^ 

§  574.  The  civil  law.—  It  is  worth  noticing  that  in  the  civil 
la;w  the  buyer  is  entitled  to  recover  the  full  price  when  the  seller  is 
in  default.  By  the  classical  civil  law  the  property  never  passed 
until  delivery  of  the  goods.^'*  So  that  in  any  case  to  allow  the 
buyer  to  recover  the  full  price  when  the  seller  refused  to  accept 
delivery  necessarily  involved  recovery  of  the  price  by  one  who 
had  not  transferred  the  property  in  the  goods.*'     The  Roman 

*"  It    should    perhaps    be    said,    in  procuring     the     goods.       See     infra, 

order    to    prevent     misappreliension,  §§  588,  .589. 

that  the  rule   contended  for   is   only  "  Moyle,    Contract    of    Sale   in   the 

applicable    where    the    contract    has  Civil  Law,  110. 

been  broken  by  the  buyer  after  the  "  Pothier,  Contract  of  Sale,  §  280: 
goods  have  been  procured  or  manu-  "  When  the  contract  contains  no  pro- 
factured.  If  the  buyer  repudiates  his  vision  for  credit,  the  seller  may  im- 
contract  or  countermands  his  order  mediately  commence  this  action  {actio 
before  the  goods  have  been  manufac-  venditi)  against  the  buyer  upon  mak- 
tured  or  procured  by  the  seller,  he  ing  the  offer  which  he  ought  to  do  to 
ought  not  to  be  allowed,  and  generally  deliver  the  thing,  provided  it  is  not 
is  not  allowed,  to  enhance  the  dam-  already  delivered.  If  after  the  con- 
age  of  the  buyer  by  manufacturing  or  tract   the   thing  ceases,   without   the 
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Xaw,  indeed,  went  further  than  this.  Even  though  the  goods  had 
&een  destroyed  hj  accident  before  delivery,  and,  therefore,  before 
transfer  of  the  property,  the  risk  was  thrown  on  the  buyer,  and  the 
seller  was  allowed  to  recover  the  price.**'  It  may,  therefore,  be 
urged  that  the  Roman  Law  virtually  made  the  promises  of  buyer 
and  seller  independent,  and  that  as  such  a  doctrine  is  not  only 
•dearly  inconsistent  with  our  law,  but  also  with  fundamental  prin- 
■ciples  of  justice,  no  desirable  suggestion  or  analogy  can  be  derived 
fe>ni  that  system  of  jurisprudence.  The  rule  of  the  classical 
Eoman  Law  in  regard  to  risk  is,  however,  generally  abolished  to- 
day in  Europe  ;*^  and  the  recognition  of  the  dependency  of  the 
promises  in  a  bilateral  contract  is  as  completely  recogTiized,  per- 
liaps  more  completely  recognized,  on  the  Continent  of  Europe  than 
in  England.*^  But  in  spite  of  this,  the  rule  in  regard  to  the  re- 
covery of  the  price  persists.  This  is  true  in  France.*''  So  the  old 
'German  Commercial  Code,  which  was  in  force  not  simply  in  Ger- 
many but  also  in  Austria,  and  is  still  in  force  in  the  latter  country, 
provides:  "  If  the  buyer  is  in  default  in  accepting  the  goods,  the 
seller  may  deposit  them,  at  the  risk  and  expense  of  the  buyer,  in 
a  public  warehouse  or  otherwise  in  a  safe  manner."  ^^  The  new 
€'ommercial  Code  in  force  throughout  the  German  Empire  since 
1897  copies  this  provision.^^  Even  in  Scotland  the  same  rule 
prevails  to-day,  for  the  rule  of  the  civil  law  is  preserved  in  the 
Sale  of  Goods  Act.^^ 

:&nlt  of  the  seller,  to  be  in  a  situation  mentar  zum  Burgerlichen  Gesetzbuohe 

to    be    delivered,    the    seller    is    not  und     seinen     Nebengesetze      (Berlin, 

thereby  deprived  of  his  right  of  com-  1901),  ii,  101:     "Since  the  seller  is 

mencing  his  action  for  the  payment  no   longer  responsible  for  the  goods, 

mi  the  price.     But  while  the  seller  is  he  acquires  the  right  to  the  price  and 

ill  default  in  delivering  the  thing  sold,  must  only  make  allowance  for  what 

Ite  cannot  demand  the  price  of  it.  he  saves  in  consequence  of  being  freed 

*•  See  9  Harv.  L.  Rev.  72.  from  performance  or  what  he  acquires 

*■  See  9  Harv.  L.  Rev.  76.  or  wrongfully  fails  to  acquire  through 

"  See  13  Harv.  L.  Rev.  80.  other   application   of   his   labor.     He 

"Code   Civil,   Arts.    1138,    1652;   2  can  also  recover  from  the  buyer  in- 

TToplong,  note  603 ;  MassS  et  Vergg,  demnity   for   the   necessary   expenses 

note  10.  for  the  care  and  custody  of  the  goods. 

"  Handelsgesetzbuch,  §   343.  He  must  even  be  allowed  a  claim  for 

="  Handelsgesetzbuch  of  1897,  §  373.  storage  if  he  is  a  merchant." 

1h>   commenting   upon   this   provision  "'"  Section  49.   (3)   Nothing  in  this 

Lelimann  and  Ring  say  in  their  Kom-  section   shall   prejudice  the  right  of 
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§  575.  Recovery  of  price  payable  on  day  certain. —  The  second 

subsection  of  the  English  statutory  provision  relating  to  the 
recovery  of  the  price  provides  that  the  price  may  be  recovered 
where  it  payable  on  a  day  certain,  irrespective  of  delivery,  al- 
though the  property  in  the  goods  has  not  passed.  It  is  a  matter 
of  construction  in  e^-ery  case  whether  the  price  is  payable  on  a 
day  certain,  irrespective  of  delivery.  The  contract  will  rarely  so 
provide  in  terms,®^  and  the  proper  construction  must  generally  de- 
pend upon  the  relative  time  fixed  by  the  contract  for  performance 
on  onf  side  or  the  other.  The  rules  of  construction  applicable  here 
are  the  same  which  are  applied  to  contracts  generally.  Contracts 
to  sell,  indeed,  present  a  typical  case  for  the  application  of  the  doc- 
trines of  implied  conditions.  Unless  there  is  ground  for  a  con- 
trary supposition,  courts  will  assTime  that  the  payment  of  the  price 
and  the  delivery  of  the  goods  were  intended  to  be  concurrent  acts, 
and  the  obligation  of  each  party  to  perform  will  be  dependent 
upon  the  simultaneous  performance  by  the  other  party. °*  Even 
though  a  date  be  fixed  for  the  performance  on  one  side,  and  no 
date  fixed  for  the  counter-performance,  the  same  principle  will 
be  applied  imless  there  is  something  in  the  contract  or  surrounding 
circumstances  to  show  that  the  performance  for  which  the  time 
was  not  fixed  could  not  in  its  nature  be  given,  or  was  not  intended 
to  be  given  on  the  same  day  as  the  performance  for  which  the  time 

the  seller  in  Scotland  to  recover  In-  prior  to  the  time   fixed  for  delivery 

terost  on  the  prire  from  the  date  of  of  the  goods. 

tender  of  the  goods,  or  from  the  date  "Cole   v.   Swanston,   1    Cal.   51,  52 

on  which  the  price  was  payable,   as  Am.  Dec.  288 ;  ilerrill  Furniture  Co. 

the  case  may  he."     Chalmers,  in  his  v.    Hill,    87    Me.    17,    32    Atl.    712; 

annotation  of  the   section,  quotes   as  Haskins    r.    Warren,    115   Mass.   514, 

the  authority  for  this  provision,  !Mer-  533;     Southwestern    Freight     Co.     r. 

cantile  Law  Commission,  1855  (2d  re-  Stanard,    44   ilo.    71,    100   Am.   Dec. 

port),   p.  47:     "The  seller  may  sue  255;   Whitman  Agricultural  Assn.  r. 

the   purchaser   for   the   price    and   in-  Kational     Assn..     45    ilo.     App.    90; 

terest,    whether   the    goods    sold    are  Lamont   r.   La   Fevre,   96  Jlich.    175, 

specified   or   not,   provided   goods   ac-  55   N.   W.   C87;    Walter   v.   Eeed,   34 

cording    to   the    contract    have    been  Neb.  544,  52  N.  W.  682;  Chapman  v. 

tendered  to  the  purchaser."  Lathrop,    6    Cow,    110,    16   Am.   Dec. 

"  In  Krebs  Hop  Co.  r.  Livesley,  433;    Wabash   Elevator    Co.   v.    First 

Or.         ,  92  Pac.  1084,  a  contract  for  Nat.   Bank,  23  Ohio   St.  311;    Cleve- 

the  sale  of  hops  provided  for  an  ad-  land  p.  Pearl,  63  Vt.  127,  21  Atl.  261, 

vanee  payment  of  the  price  and  the  25  Am.  St.  Rep.  748.     See  also  supra, 

seller  was  held  entitled  to  sue  for  it  §§  342,  448. 
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was  fixed.''^  If,  however,  different  times  are  fixed  for  the  payment 
of  the  price  and  the  delivery  of  the  goods,  the  general  rule,  un- 
doubtedly, is  that  adopted  from  Lord  Holt's  opinion  in  Thorp  v. 
Thorp,^«  that  the  act  which  is  by  the  contract  to  be  performed  first 
is  absolutely  due  on  that  day,  while  the  performance  which  is  to 
take  place  on  a  later  day  is  not  due  unless  as  a  condition  prece- 
dent the  prior  performance  has  been  rendered.  Generally,  if  per- 
formance by  either  buyer  or  seller  is  to  precede  the  performance 
of  the  other,  it  is  the  seller's  performance  that  will  come  first.  It 
is  common  for  sellers  to  give  credit  for  the  price.  It  is  not  com- 
mon for  buyers  to  give  credit  for  the  goods.  It  may,  however, 
happen  in  a  particular  case  that  the  buyer  promises  to  pay  the 
price  before  acquiring  the  ownership  or  even  the  possession  of  the 
goods.  In  such  a  case  the  provisions  of  section  63  (2)^e  ap-^ 
plicable,  and  the  seller  is  by  the  terms  of  the  contract  entitled  to 
recover  the  price. 

§    576.  Prospective    inability    to    pay.— Apparently  under  the 
English  statute  this  right  to  recover  the  price  would  not  depend^ 
in  any  way  upon  the  prospective  performance,  or  failure  to  per-  • 
form,  of  the  seller.     There  can  be  no  doubt  that  by  agreeing  to 
pay  the  price  before  the  transfer  of  the  goods  the  buyer  agrees  to  r 
take   the   risk   of  the   seller's   subsequent  performance   under  or-  ' 
dinary  circumstances.     Let  it  be  supposed,  however,  that  it  be-j^ 
comes   evident,   before   the  time   for  payment  of  the  price,   that ' 
the  seller  will  not  perform  when  the  day  comes  for  the  delivery^ 
of  the  goods.     It  is  a  manifest  injustice  if  the  buyer  must  pay  the  ^ 
price  knowing  that  all  he  will  get  is  a  right  of  action  against 
the   seller.      It  is  true  the  buyer  has   agreed  positively  to  pay 
on  the  day,  but  he  made  that  agTeement  on  the  assumption  that 
the  seller  was  going  to  perform  subsequently,  an  assumption  which 

'^  Morton    v.   Lamb,   7    T.    E.    125 ;  were   adopted   in   Serjeant   Williams' 

Brennan  v.  Ford,  46  Cal.  7,  16;  San-  notes    to    Pordage    v.    Cole,    1    Wms. 

born   V.   Shipherd,   59   Minn.   144,   60  Saund.    S191,    as     applicable    to     all 

X.    W.    1089;    Dunham   v.   Pettee,    8  mutual   promises   irrespective  of   the 

N.  Y.  508.  word    "  for."      Lord    Mansfield's    de- 

''^  12  Mod.  455.    Lord  Holt  was  con-  cision    in    Kingston    v.    Preston,    2 

sidering  only  when  the  word  "  for  "  or  Dougl.    664,    668,    clearly    warranted 

its   equivalent  made   a   promise   con-  this  extension, 
ditional,  but  the  rules  he  laid  down 
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is  no  longer  jnstified..  The  cases,  therefore,  rightly  excuse  the 
buyer  from  his  obligation  to  pay  the  price  under  these  circuiH- 
stances.  The  groiind  of  the  excuse  is,  in  substance,  failure  of  con- 
sideration, although  strictly  the  consideration  of  the  buyer's  promise 
is  not  the  seller's  performance  but  the  seller's  promise.  The  parties 
contemplate  a  double  exchange.  They  exchange  promises  whea 
the  contract  is  made  and  they  plan  to  exchange  performances, 
later.  The  fact  that  the  performances  are  not  to  be  simultaneons 
does  not  alter  the  fact  that  one  performance  is  regarded  as  the 
price  or  exchange  of  the  other.  Accordingly  there  is  in  justice  as 
good  reason  for  excusing  the  party  from  whom  the  prior  perform- 
ance is  due,  when  he  will  not  get  subsequent  performance  from 
the  other  party,  as  there  is  for  excusing  the  latter  party  when  de- 
fault of  his  cocontractor  has  already  taken  place.  Prospective 
failure  to  receive  the  promised  exchange,  if  the  prospect  is  suffi- 
ciently certain,  therefore,  should  be,  and  in  fact  is,  held  by  tiic 
courts  to  be  as  good  a  defense  as  a  failure  which  has  actuaEy 
occurred. 

§  577.  Illustrative  cases,  insolvency  or  transfer  of  property. — 
Several  classes  of  cases  illustrate  this.  If  the  party  from  whom 
the  second  performance  is  due  becomes  insolvent,  this  is  an  excasi.' 
to  the  other  iiavty.^^  So  a  voluntary  transfer  to  a  third  person  of 
the  property  to  which  the  contract  relates  is  an  excuse,  and  rightly 

"  Ex  parte  Chalmers,  L.  R.  8  Ch.  St.  Rep.  i531 ;  Doughertj'  Bros.  r.  Cen- 
280;  Bloomer  r.  Bernstein,  L.  R.  9  tral  Bank,  93  Pa.  St.  227,  39  Am. 
C.  P.  588;  Morgan  r.  Bain,  L.  R.  10  Rep.  750;  Lancaster  Bank  r.  HuTer, 
C.  P.  15;  Mess  i.  Duflfus,  6  Comm.  114  Pa.  St.  216,  6  Atl.  141.  See  also 
Cas.  165;  Re  Phoenix  Bessemer  Steel  Sale  of  Goods  Act,  SS  18,  41.  C<hb- 
Co.,  i  Ch.  D.  108;  Robertson  i.  pare  Ex  parte  Pollard,  2  Low.  411; 
Davenport,  27  Ala.  574;  Brassel  r.  Stokes  r.  Baars,  18  Fla.  656;  Chemi- 
Troxel,  68  111.  App.  131;  Rappleye  v.  eal  Xat.  Bank  i:  "World's  Columbian 
Racine  Seeder  Co.,  79  Iowa,  220,  44  Exposition,  170  111.  S2.  48  X.  E.  331: 
X.  W.  363,  7  L.  R.  A.  139;  Hobbs  v.  Jewett  Pub.  Co.  r.  Butler,  159  Mass. 
Columbia  Falls  Co.,  157  itass.  109,  517,  34  X.  E.  1087;  Bank  Commis- 
31  X.  E.  756;  Lennox  r.  Murphy,  171  sioners  t.  Xew  Hampshire  Trusti  Co.,. 
Mass.  370,  373,  50  X.  E.  644;  Pardee  69  X.  H.  621,  44  Atl.  130.  In  alt 
r.  Kanady,  100  N".  Y.  121,  2  N.  E.  these  cases  the  seller's  performance 
885 ;  Vandegrift  v.  Cowles  Engineer-  was  first  due,  but  there  can  be  Do- 
ing Co.,  161  X.  Y.  435,  55  N.  E.  941,  difference  in  result  when  the  buyer's: 
48  L.  R.  A.  685;  Diem  v.  Koblitz,  49  performance  is  first  due. 
Ohio  St.  41,  29  X.  E.  1124,  34  Am. 
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inasmucli  as  this  indicates  generally  both  an  inability  and  an  un- 
willingness to  perform.®^  It  has  been  suggested  in  some  cases  that 
the  seller  might  regain  the  property  before  the  time  for  per- 
formance and,  therefore,  the  buyer  should  not  be  excused. ^^  It  is 
always  a  question  of  fact  what  the  prospects  for  the  reacquisition 
of  the  property  by  the  seller  are,  but  in  an  ordinary  case  it  would 
seem  that  the  disposition  of  the  property  by  the  seller  both  in- 
dicates a  repudiation  of  his  obligation,  and  also  piTts  him  in  a 
position  where,  even  though  willing  to  perform  subsequently,  he 
could  not  do  so  unless  the  third  person  who  bought  the  property 
consented  to  resell  it.  This  is  a  contingency  not  within  the  orig- 
inal contemplation  of  the  parties  and  the  risk  of  which  the  buyer 
ought  not  to  be  compelled  to  run. 

§  578.  Repudiation. —  For  the  same  reason  any  repudiation  on 
the  part  of  the  party  from  whom  the  subsequent  performance  is 
due  will  excuse  the  party  from  whom  the  prior  performance  is 
due.^°  The  whole  doctrine  of  allowing  suit  on  a  contract  before 
the  time  for  performance  has  come,  because  of  repudiation,  was 
based  in  the  leading  decision  on  the  necessity  of  giving  the  inno- 
cent party  an  excuse  for  not  performing  or  preparing  to  perform 
his  promise.^^  Though  the  reason  given  does  not  warrant  the 
conclusion  reached  :hat  the  innocent  party  must  have  an  im- 
mediate right  of  action,  there  can  be  no  doubt  of  the  correctness 
of  the  reason  itself.*'^  Another  illustration  of  the  fact  that  the 
liability  of  the  party  who  is  to  perform  first  is  not  so  absolute 
as  to  be  wholly  independent  of  anything  which  the  other  party 
to  the  contract  may  do  is  shown  by  the  fact  that  if  the  party  from 

""Fort  Payne  v.  Webster,  163  Mass.  son,  11  Wash.  342,  39  Pac.  952.     See 

134,  39  N.  B.  78B;  Meyers  v.  Mark-  also  -Joyce  r.  Shafer,  97  Cal.  335,  32 

ham,   90   Minn.   230,   96   N.    W.   335,  Pac.  320;  Shively  y.  Semi-Tropic  Co., 

787  ;  James  v.  Burchel',  82  N.  Y.  108 ;  99  Cal.  259,  33  Pac.  848.     These  cases, 

Brodhead    i'.    Reinbold,    200    Pa.    St.  like  those  in  the  preceding  note,  re- 

618,   ,50    Atl.   229,    86   Am.    St.   Rep.  late  to  real  estate. 

735.      See   also   Leonard   r.   Bates,    1  '"  Eipley  i>.  McClure,  4  Ex.  345. 

Blackf.     172;     Buss    Lumber    Co.    v.  « Hochster  v.  De  La  Tour,  2  E.  & 

Muscupiabe  Co.,  120  Cal.  521,  52  Pac.  B.  678. 

995,  65  Am.  St.  Rep.  186.  « Wald's    Pollock,    Contracts     (3d 

■"Garberino    v.    Roberts,    109     Cal.  ed.),  361. 
125,  41  Pac.  857;   Webb  v.  Stephen- 
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whom  the  prior  performance  is  due  does  not  in  fact  perform  until 
after  the  time  when  performance  by  the  other  party  is  due,  his 
liability  immediately  becomes  conditional  on  the  performance 
of  the  later  promise.  The  commonest  illustration  of  this,  per- 
haps, is  where  goods  are  sold  on  credit,  but  delivery  has  not  been 
made  when  the  term  of  credit  expires.  In  such  a  case  the  seller's 
lien  revives,  or,  in  other  words,  the  obligation  of  the  seller  to 
deliver  becomes  conditional  on  the  performance  by  the  buyer  of 
his  promise  to  pay  the  price.^^  This  application  of  the  principle 
is  universally  admitted,  and  by  the  weight  of  modern  authority, 
in  this  country  at  least,  the  broader  principle  is  laid  down  that 
wherever  suit  is  not  brought  for  the  earlier  performance  due  under 
a  contract  until  after  the  time  for  the  later  performance  the 
defendant's  liability  becomes  conditional  on  performances  or 
tender  of  performance  l.w  the  plaintiff.*^* 

§  579.  Conditional  sales.— Conditional  sales,  so-called,  present 
the  only  class  of  cases  where  it  is  at  all  usual  for  the  buyer  to 
agTee  to  pay  the  price  before  he  acquires  title  to  the  property. 
In  such  sales  the  practice  is  for  the  buyer  to  be  given  possession 
of  the  thing  purchased,  the  seller  retaining  title,  however,  until 
the  price  is  paid.  Sometimes  none  of  the  price  is  paid  at  the 
time  the  goods  are  delivered  ;  more  frequently  an  instalment  of 
the  price  is  payable  then  and  the  balance  of  the  price  is  payable 
either  in  instalments  or  as  a  whole  at  a  later  time.  Such  a  trans- 
action is  in  its  essence  analogous  to  a  transfer  of  title  to  the  buyer, 
and  a  mortgage  back  by  the  buyer  to  the  seller  in  order  to  secure 
the  price.  If  the  bargain  related  to  real  estate,  it  would  probably 
take  that  form.  AVhen  it  relates  tn  chattels,  largely,  perhaps  be- 
cause the  value  of  the  subject-matter  of  the  bargain  is  not  great 
enough  to  make  desirable  formalities  usual  with  real  estate,  the 
parties,  as  a  short  cut  to  reach  the  same  result,  generally  provide 
*Jiat  the  seller  shall  retain  title.  He  retains  it,  however,  merely 
as  security.  The  beneficial  interest  in  the  property,  so  far  as  is 
jiot  inconsistent  with  the  security  of  the  seller,  is  vested  in  the 
buyer.*^^    In  conditional  sales  the  buyer,  relying  on  his  possession 

""  See  supra,  §  507.  "  See  supra,   §§  330-337. 

'^'  See  supra,  §  507. 
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of  the  goods  as  sufficient  to  secure  him  for  such  portion  of  the  price 
as  he  may  pay  before  the  property  passes  to  him,  is  content  to  pay 
part  of  the  price  in  advance.  He  does  not,  however,  in  any  com- 
raon  case  pay  any  part  of  the  price  until' delivery.  For  this  reason 
the  wording  of  the  English  Sales  of  Goods  Act"  is  unfortunate. 
The  act  apparently  fails  to  provide  for  the  case  which  it  is  in- 
tended to  cover.*^"  In  this  country  there  seems  to  be  no  reason 
to  doubt  that  the  seller,  if  he  has  delivered  the  goods  to  the  buyer, 
may  recover  the  full  price.^^  In  many  jurisdictions  the  seller  is 
allowed  to  recover  the  price,  even  though  the  subject-matter  of  the 
sale  has  heen  accidentally  destroyed.^®  Such  decisions  necessarily 
involve  the  seller's  right  to  recover  the  price  irrespective  of 
transfer  of  the  property.  The  contrary  decisions  ■  contain, ,  how- 
ever, no  implication  that  if  the  goods  had  not  been  destroyed 
the  seller  could  not  recover  the  instalments,  of.  the  price  payable 
before  the  time  for  transferring  the  property.  Of  course  it  is 
entirely  possible  to  make  the  price  payable  irrespective  of  delivery 
as  well  as  of  transfer  of  the  property,"^  but  such  a  contract  must 
be  unusual."^"  It  is  generally  provided  in.  contracts  of  conditional 
sale  that  on  default  of  the  buyer  the  seller  may  reclaim  possession 
of:  the  goods,  and  even:  in  the  absence  of  such  a  provision  it  has 

"Section  49   (2)   allows  a  recovery  tween    the    contract     price    and     the 

of  the  -  price  where  it  "  is '  payable  on  market  price  for  the  goods, 

a  day  certain,  irrespective  of  delivery  °'McRae  v.  Merrifield,  48-  Ark.  ISO, 

*   *    *  althougli  the '  property  in  the  2  S.  W.  780;  Morris. r.  Cohn,  55  Ark. 

goods  has. not  passed."     The  insertion  401,    18    S.   W.    384,   385;    Smith,  v. 

of    the    words    "  irrespective    of     de-  Aldrich,  180  Mass..  367,  62  N.  E.  381 ; 

livery"  gives- the  subsection  an  inade-  Whitney  v.  Abbott,  191  Mass.  59,  77 

quate   effect,    and  these-  words-  seem  N.   E.   524;    Haynes   v.   Temple,,  198 

somewhat   inconsistent  with  the  end  Mass.  372,  84  N.  E.  467.    As  Massa- 

of    the    sentence    quoted.      In   condi-;  chusetts   does  not   permit  the   seller; 

tional  sales  the  seller  who  has  deliv-  generally,    to   recover   the   full   price 

ered    possession    should    certainly    be  until  title  has  passed,  the  decisiona.of 

allowed  to  recover  the  full  price,  be-  that  State  have  peculiar  force. .    See 

cause  by  the  terms  of  the  bargain  the  also  Tufts  r.  Poness,  32  Ont.  51. 

price  is  to  be  paid  irrespective  of  the  "^  See  supra,  §  335. 

transfer  of  title ;  but  the  price  is  not  ^  See  Gray  v.  Booth,  64  !Sf.  Y.  App. 

to   be   paid   irrespective   of    delivery,  Div.  231. 

and  under-  the  English  statute  it  is  ™  See  Morris  v.  Cohn,  55  Ark,  401, 

hard  to  see  how  the  seller,  could  re-  18  S.  W.  384. 
cover    more-  than    the-  difference-  be-- 
61 
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been  held  to  be  implied.''  If  the  seller  exercises  his  right  to 
reclaim  the  goods,  it  is  generally  held  an  election  to  rescind  the 
contract,  and  thereafter  an  action  for  the  price  or  any  unsatisfied 
balance  of  it,  is  not  allowed.^"  It  is  obviously  possible,  however, 
for  the  seller  to  resume  possession  of  the  goods  without  thereby 
rescinding  the  contract.  He  may,  it  would  seem,  resume  pos- 
session without  forfeiting  or  claiming  to  forfeit  the  buyer's 
right  to  pay  any  unsatisfied  portion  of  the  price  and  thereby 
perfect  his  ownership,  but  merely  to  increase  his  own  security.''* 
But  the  mere  reclaiming  of  possession  seems  generally  regarded  as 
an  election  to  rescind;  and  it  seems  rightly,  for  it  is  generally 
a  correct  inference  from  the  reclaiming  of  po=;session  by  the  seller 
that  the  buyer's  interest  in  the  property  is  to  be  terminated.  But 
that  this  involves  a  termination  of  the  buyer's  obligation  to  pay 
the  price  does  not  follow.  The  consideration  for  the  promise  to 
pay  was  the  conditional  right  given  the  buyer,  and  "  when  a  man 
acts  in  consideration  of  a  conditional  promise,  if  he  gets  the 
promise  he  gets  all  that  he  is  entitled  to  by  his  act,  and  if,  as 
events  turn  out,  the  condition  is  not  satisfied,  and  the  promise 
calls  for  no  performance,  there  is  no  failure  of  consideration.''  '* 
The  only  reason  for  qualifying  this  principle  is  the  equitable 
principle  which  forbids  a  forfeiture.  Some  courts  have  further 
held  that  as  the  seller  has  reclaimed  the  goods   there  is  failure 

"Ryan  v.  Wayson,   108  Mich.  519,  Div.   I5i;    Edmead   r.  Anderson,   118 

66  N.  W.  370.  N.  Y.  App.  Div.  16;   Campbell  Press 

"Lamond  !'.  Davall,  9  Q.  B.  1030;  Co.    p.   Hickok,    140   Pa.   St.   290,   21 

Dowdell  V.  Empire  Furniture  Co.,  84  Atl.  362 ;  Seanor  r.  McLaughlin,  165 

Ala.  316,  318,  4  So.  31;   Aultman  v.  Pa.    Rt.    150,     30    Atl.    717;     Kellev 

Fletcher,    110    Ala.   452,    18   So.   215;  Springdeld    Roller    Co.    i:    Sclilimme, 

Rodgers  !'.  Bachnian,  109  Cal.  552,  42  220  Pa.  St.  413,  69  Atl.  867 ;  Tufts  v. 

Pac.  448;   Green  v.   Sinker,  135  Ind.  Brace,  103  Wis.  341,  79  N.  W.  414; 

434,  35  N.  E.  262;  Perkins  r.  Grob-  SaAvyer  i\  Pringle,  18  Ont.  App.  218. 
ben,  116  Mich.  172,  74  N.  W.  469,  72  "Miller   i\   Steen,   30   Cal.  402,   89 

Am.   St.   Rep.   512;   McBryan   c.   Uni-  Am.   Dec.   124;   Tufts   i'.  D'Arcambal, 

versal   Elevator   Co.,   130  Mich.   Ill,  85  :Mich.  185,  190,  48  X.  W.  497,  12 

89  N.  W.  083;  Minneapolis  Works  r.  L.   R.   A.   446,   24   Am.    St.   Rep.   79. 

Hally,  27   Jlinn.  495,   8   N.  W.  597;  See  also  Latham  v.   Sumner,   89   111. 

Aultman  r.  Olson,  43  ilinn.  409,  45  233,  31  Am.  Rep.  79;  White  c.  Gray's 

N.   W.   852    (compare  Third  Bank   r.  Sons,  96  X.  Y.  App.  Div.  154. 
Armstrong,  25  Minn.  530)  ;   Earle  r.  "  Gutlon  r.  Marcus,  165  Mass.  335, 

Robinson,  91  Hun,  363;  affd.,  without  336,   43   N.   E.    125,     See   also   Bierce 

opinion,  157  N.  Y.  683,  51  N.  E.  1090;  r.  Hutchins,  205  U.  S.  340,  51  L.  ed. 

White  V.  Gray's  Sons,  96  N.  Y.  App.  828,  205  S.  Ct.  828. 
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of  consideiatiiOD^^  not  simply  for  the  buyer's  promise  to  pay  the 
remainder  of  the  price,  but  also  for  any  portion  of  the  price  that 
may  have  been  already  paid,  and  that,  therefore,  at  least  if  the 
<!0HCPS6r*''3oes  not  proviae~fortne  forfSture  of  such  payments, 
they  tn^y lie' recover ecTwitn  only  such  dediicti9n,as  .is,Jair^in£en- 
sation  for  the  use  of.  the  goods. "^  And  a  few  courts  have  also  held 
that  in  an  action  brought  to  reclaim  possession  the  seller  must 
eittier  tender  the  portion  of  the  price  which  has Jjeen  paid  subject 
to''Pfoper  reduction  for~temporafy~ase,  or  that  a  money  judgment 
-wiTTbpj-PTirlpTprl  jp  ^^jj-nphgTi  equitable  reduction  is  made  from  the 
value  of  the_goods.'^®  But  there  is  force  "nPtlie  statement  of  the 
Calitornia  court  "  that  there  is  little  equity  and  no  policy  in  al- 
lowing a  buyer  under  such  circumstances  to  be  at  pleasure  quit 
of  his  contract  with  no  other  liability  than  such  as  the  law  would 
have  implied  had  there  been  no  contract  at  all."  "  A  seller  should 
be  allowed  all  the  means  that  he  has  contracted  for  in  order  to  get 
the  price  of  the  goods,  and  most  courts  do  not  compel  the  seller 
to  account  for  any  payment  which  he  has  received  if  he  reclaims 


tne  goods  because  of  the  buyer's  default. ^'^    In  some  States  stress 


"Hill  V.  Townsend,  69  Ala.  286; 
Pierce  v.  Staub,  78  Conn.  359,  62  Atl. 
760,  3.  L.  R.  A.  (N.  S.)  785 ;  Latham  v. 
Sumner,  89  111.  233,  31  Am.  Rep.  79. 

"Hays  ■!;.  Jordan,  85  Ga.  741,  11 
S.  E.  833,  9  L.  R.  A.  373;  National 
Cash  Register  Co.  v.  Cervone,  76  Ohio 
St.  12,  80  N.  E.  1033  (statutory). 
See  also  Hamilton  v.  Singer  Mfg.  Co., 
54  111.  370.  If  the  fair  value  of  the 
goods  for  the  period  during  which  the 
buyer  has  had  them  exceeds  the  por- 
tion of  the  price  paid,  no  deduction 
may  be  made  in  an  action  ox  trover 
by  the  seller.  Commercial  Publish- 
ing Co.  V.  Campbell  Printing  Co.,  Ill 
Ga.  38S,  36  S.  E.  756. 

"Rayfield  v.  Van  Meter,  120  Cal. 
416,  52  Pac.  666. 

"  Fleck  I'.  Warner,  25  Kans.  492 ; 
Hawkins  v.  Hersey,  86  Me.  394,  30 
Atl.  14;  White  v.  Oakes,  88  Me.  367, 
34  Atl.  175,  32  L.  R.  A.  592;  Angler 
V.  Manufacturing  Co.,  1  Gray,  621,  61 


Am.  Dec.  436 ;  Lorain  Steel  Co.  i\  Xor- 
folk  &  Bristol  Street  Ry.  Co.,  187  Mass. 
500,  73  N.  E.  646 ;  Haynes  v.  Temple, 
198  Mass.  372,  84  N.  E.  467;  Thirlby 
f.  Rainbow,  93  Mich.  164,  53  N.  \V. 
159;  Ryan  v.  Wayson,  108  Mich.  519, 
66  N.  W.  370;  Perkins  v.  Grobben, 
116  Mich.  172,  74  N.  W.  469,  39 
L.  R.  A.  815,  72  Am.  St.  Rep.  512; 
Van  Den  Bosch  v.  Bouwman,  138 
Mich.  624;  Duke  v.  Shackleford,  56 
Miss.  552  (overruling  on  this  point  a 
dictum  in  Ketchum  r.  Brennan,  53 
Miss.  596)  ;  Haynes  !'.  Hart,  42  Barb. 
58;  Morgan  v.  Kidder,  55  Vt.  367. 
In  two  cases  above  cited  (Fleck  v. 
Warner  and  Thirlby  v.  Rainbow),  it 
was  decided  that  the  seller  might  re- 
gain possession  without  accounting 
for  pajinents  received,  but  the  ques- 
tion was  left  open  whether  subse- 
quently the  buyer  would  have  a  right 
to  redeem  the  property  or  to  recover 
payments  made. 
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is  laid  upon  the  existence  of__aii  express  term  in  the  contract  that 
the  payments  shall  beforfeitedj^  But  it  seem?  that  little  im- 
portance  should  be  attached  to  this  provision,  for  even  when  not 
'expressed  it  must  always  be  a  fair  implication.  The  right  given 
expressly  or  impliedly  to  retake  possession  cannot  fairly  be  con- 
sidered as  meaning  a  right  to  rescind  the  transaction  by  putting 
the  buyer  in.  statu  quo.  So  long  as  courts  treat  the  question  as 
one  to  be  determined  solely  by  the  provisions  of  the  contract,  the 
conclusion  can  rarely  be  avoided  that  the  seller  may  resume  pos- 
session and  hold  all  that  he  has  received.  Xo  satisfactory  solu- 
tion of  the  rights  of  the  parties  in  such  a  transaction  can  be  found 
vs^ithout  obsenang  that  the  essential  character  of  the  transaction 
is  the  same  as  that  of  an  absolute  sale  with  a  mortgage  back.  A 
failure  to  observe  and  apply  this  analogy  has  led  to  injustice 
both  against  the  seller  and  against  the  Ijuyer.  The  seller  is  by 
a  majority  of  courts  denied  the  two  remedies  for  which  his  con- 
tract provides ;  namely,  the  personal  obligation  of  the  debtor  and 
the  security  of  the  goods,  and  compelled  to  choose  between  them, 
though  both  may  be  necessary  for  his  protection.  The  buyer 
is  also  ihy  the  majority  of  courts  denied  the  protection  which 
courts  of  equity  long  ago  gave  to  mortgagors.  The  oppor- 
tunity and  danger  of  a  forfeiture  are  the  same. in  the  case  of  a 
conditional  sale  as  in  a  mortgage ;  yet  though  it  is  abundantly 
established  everywhere  that  whatever  the  terms  of  a  mortgage, 
the  mortgagee  is  only  entitled  to  obtain  his  debt  and  interest, 
and  that  terms  of  the  bargain  by  which  a  forfeiture  is  contracted 
for  will  not  be  enforced,  it  seems  to  be  generally  supposed  that  in 
a  conditional  sale  the  terms  cf  the  bargain  are  to  be  enforced 
whatever  they  may  be.  This  difference  is  doubtless  partly  due 
to  the  fact  that  courts  of  equity  have  established  the  fundamental 
principles  of  the  law  of  mortgages,  whereas  the  rights  of  the 
parties  in  conditional  sales  have  usually  been  determined  at 
law.  But  in  view  of  the  general  adoption  of  equitable  principles 
by  courts  of  law  to-day,   either  lender  statutes   or  without  their 

"  See  Singer  ]Mfg.  Co.  v.  Treadway,  Mich.  624.     See  also  Pierce  r.  Staub, 

4  lU.  App.  57    (compare  Singer  Mfg.  78  Conn.  4.59,  62  Atl.  760,  3  L.  R.  A. 

Co.  r.  Ellington,  103  111.  App.  517)  ;  (N.  S.)  785. 
Van   Den   Bosch    v.    Bouwman,    138 
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aid,  there  seems  no  reason  why  such  principles  should  not  be 
applied  here  whatever  the  form  of  action.  Some  courts  have  so 
determined  and  have  given  the  parties  rights  analogous  to  those 
of  mortgagor  and  mortgagee.®'^  In  some  other  jurisdictions  where 
the  courts  have  failed  to  recognize  or  felt  unable  to  enforce 
equities  analogous  to  those  of  the  mortgage  relation,  the  defect 
has  been  remedied  by  statute ;  especially  the  injustice  to  the 
buyer  of  permitting  a  forfeiture  when  most  of  the  ])rice  has  been 
paid  has  been  guarded  against  in  these  statutes.^^    But  no  result 


^Dederick  r.  Wolfe,  68  Miss.  500, 
9  So.  350,  24  Am.  St.  Rep.  283  (in 
this  case  payments  had  been  made  but 
the  last  payment  was  overdue.  The 
seller  replevied  the  goods  and  sold 
them.  The  price  realized  was  not 
sufficient,  added  to  what  had  already 
been  received,  to  pay  the  buyer  the 
full  price  of  the  goods.  It  was  held 
that  he  might  sue  for  the  balance)  ; 
MePherson  r.  Acme  Lumber  Co.,  70 
Miss.  049,  12  So.  857  (the  seller  re- 
ceived notes  for  the  price  and  subse- 
quently indorsed  them.  In  spite  of 
this  indorsement,  and  in  spite  of  the 
fact  that  suit  was  pending  on  the 
notes  by  the  indorsee,  it  was  held 
that  the  seller  might  bring  replevin 
for  the  goods,  but  that  he  would  hold 
the  property  in  trust)  ;  Puffer  t. 
Lucas,  112  N.  C.  377,  17  S.  E.  174, 
19  L.  R.  A.  682  (in  this  case  al- 
though there  was  an  express  provision 
for  forfeiting  payments  made  before 
default,  the  court  held  that  a.  fore- 
closure sale  should  be  ordered  if  the 
buyer  did  not  complete  payment 
within  a  reasonable  time) ;  McCormick 
Machinery  Co.  v.  Koch,  8  Okla.  374, 
58  Pac.  626  (this  case  was  similar 
to  Bederick  r.  Wolfe,  supra,  except 
that  there  was  in  this  case  an  express 
power  authorizing  the  sale  and  ap- 
plication of  the  proceeds).  See  also 
Matteson  v.  Milling  Co.,  143  Cal.  436, 
77  Pac.  144;  Shafer  v.  Russell,  28 
Utah,  444,  79  Pac.  559. 


='Mass.  Rev.  Laws,  ^.  198,  S  Il- 
ls (the  seller  is  required  to  give 
notice  to  the  buj'er  before  retak- 
ing possession,  aTid  the  buyer  is  al- 
lowed for  a  limited  period  a  right 
to  redeem  the  goods  if  possession  has 
been  reclaimed)  ;  Roach  r.  Curtis,  19] 
N.  Y.  387,  84  N.  E.  2S3  (applyiii-  the 
New  York  statute  which  requires  the 
seller  to  hold  the  goods  for  thirty 
days  after  reclaiming  possession, 
within  which  time  the  buyer  may  re- 
deem ;  and  requiring  the  buyer  there- 
after to  sell  the  goods  and  apply  the 
price.  A  failure  on  the  part  of  a 
seller  who  has  reclaimed  possession  i:o 
follow  the  provisions  of  the  statute 
enables  a,  buyer  to  recover  all  pay- 
ments that  he  has  made)  ;  Weil  r-. 
State,  46  Ohio  St.  450,  21  X.  E.  643; 
National  Cash  Register  Co.  v. 
Cervone,  76  Ohio  St.  12,  80  X.  E. 
1033  (construing  the  Ohio  statute 
which  provides  that  the  seller  can- 
not retake  possession  without  refund- 
ing what  he  has  been  paid,  less  a  rea- 
sonable amount  for  the  use  of  the 
goods)  ;  Cowan  v.  Singer  Mfg.  Co.,  92 
Tenn.  376,  21  S.  W.  603  (construing 
a,  statute  similar  to  the  New  York 
statute  and  allowing  the  buyer  to  re- 
cover instalments  paid  where  the 
seller  had  reclaimed  possession,  but 
had  not  dealt  with  the  goods  as  the 
statute  required)  ;  Lieberman  v. 
Puekett,  94  Tenn.  273,  29  S.  W.  6 
(denying  the  buyer  the  right  to  re- 
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can  be  regarded  as  satisfactory  which  does  not  fulij  protect  the 
seller  in  his  right  to  the  full  price,  and  to  his  remedy  against  the 
buyer  both  on  the  debt  and  against  the  goods  as  security,  in  order 
to  realize  that  price,  and  which  dues  not  also  protect  the  buyer 
against  any  forfeiture  or  penalty  beyond  the  amount  of  the  price. 
Such  protection  should  be  afforded  the  buyer  in  spite  of  any 
attempt  made  in  the  contract  to  surrender  or  waive  it. 

§  580.  Damages  for  not  accepting  goods  —  Provisions  of  Sales 
Act. 

Sec.  64.  ACTION  FOR  DAMAGES  FOR  NON-AC- 
CEPTANCE OF  THE  GOODS,.—  (1.)  Where  the  buyer 
wrongfully  neglects  or  refuses  to  accept  and  pay  for  the  goods,  the 
seller  may  maintain  an  action  against  him  for  damages  for  non- 
acceptance. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
buyer's  breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in  ques- 
tion, the  measure  of  damages  is,  in  the  absence  of  special  circum- 
stances, showing  proximate  damage  of  a  greater  amount,  the 
difference  between  the  contract  price  and  the  market  or  current  price 
at  the  time  or  times  when  the  goods  ought  to  have  been  accepted, 
or,  if  no  time  was  fixed  for  acceptance,  then  at  the  time  of  the  re- 
fusal to  accept. 

(4.)  If,  while  labor  or  expense  of  material  amount  are  necessary 
on  the  part  of  the  seller  to  enable  him  to  fulfill  his  obligations  under 
the  contract  to  sell  or  the  sale,  the  buyer  repudiates  the  contract  or 
the  sale,  or  notifies  the  seller  to  proceed  no  further  therewith,  the 
buyer  shall  be  liable  to  the  seller  for  no  greater  damages  than  the 

cover  instalments  where  he  had  con-  struing  a  statute  \\hich  provides  that 

troverted  tlie  seller's  claim  to  regain  after   thirty   days  from  the  time   of 

possession   of  the  goods)  ;    Whitelaw  condition  broken  the  seller  may  cause 

Furniture  Co.  v.  Boon,  102  Tenn.  719,  the   goods   to   be   taken   and   sold   at 

52  S.  W.  155   (holding  the  burden  on  public  auction:  and  holding  that  this 

the   seller,   when    sued   after   the   re-  statute   does   not   preclude  an   action 

covery  of  possession  for  instalments  against  the  purchaser's  bailee  for  in- 

previously  paid,  to  prove  strict  com-  juring   the    goods    after   thirty   days 

pliance  with  the  statute)  ;   French  v.  from  the  time  of  condition  broken). 
Osmer,  67  Vt.  427,  32  Atl.  254   (con- 
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seller  would  have  suffered  if  lie  did  nothing  towards  carrying  out 
the  contract  or  the  sale  after  receiving  notice  of  the  buyer's  repudia- 
tion or  countermand.  The  profit  the  seller  would  have  made  if  the 
contract  or  the  sale  had  been  fully  performed  shall  be  considered 
in  estimating  such  damages. 

The  first  three  subsections  follow  section  50  of  the  English  Sale  of 
Goods  Act.  The  only  change  is  in  subsection  (3)  where  the 
words  "  in  the  absence  of  special  circumstances,  showing  proxi- 
mate damage  of  a  greater  amount "  have  been  substituted  for  the 
words  "  prima  facie  to  be  ascertained  by."  Presumably  no  dif- 
ference of  meaning  is  involved  by  this  change,  but  the  wording  of 
the  American  act  shows  speciiically  in  what  cases  the  general 
rule  laid  down  by  the  subsection  is  not  applicable.  Subsection 
(4)  of  the  American  act  has  nothing  analogous  in  the  English 
statute  and  does  not  state  the  English  law.  As  will  be  seen  here- 
after it  does  state  the  general  doctrine  of  the  common  law  in 
this  country.^ 

§  581.  Seller's  right  of  action  for  nonacceptanee  of  goods. — 
If  the  seller  without  lawful  excuse  fails  to  accept  goods  which  he 
agreed  to  buy,  he  is  liable  on  ordinary  principles  of  contract  for 
this  breach  of  obligation.  As  has  already  been  shown,  indeed, 
in  jurisdictions  which  do  not  allow  the  seller  under  an  executory 
contract  to  recover  the  price  when  the  property  in  the  goods  has 
not  passed,  the  seller's  only  remedy  will  be  an  action  for  damages 
for  the  buyer's  failure  to  perform  his  promise  to  accept  the 
goods.®*  When  the  seller  under  an  executory  contract  to  sell 
exercises  his  right  to  resell  the  goods  because  of  the  buyer's  re- 
fusal to  accept  them,  this  does  not  excuse  the  buyer  from  liability. 
The  resale  is  not  an  alternative  remedy  of  the  seller  in  such  a  case, 
it  is  merely  a  means  of  fixing  the  amount  of  damages  in  an  action 
which  he  may  bring  against  the  buyer  for  the  latter's  failure  to 
accept  the  goods. 

§  582.  Measure  of  damages  for  nonacceptanee  of  goods. —  The 
amount  of  the  plaintiff's  recovery  in  an  action  for  breach  of  con- 
tract should  be  such  a  sum  of  money  as  will  put  him  in  as  good  a 

"See  infra,  §§  588,  589.  "See  supra,  §§  562,  566. 
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position  as  he  would  have  been  in  had  the  defendant  performed  his 
legal  obligation  by  carrying  out  the  promise  sued  upon.  The  ap- 
plication of  this  rule  to  the  law  of  sales  is  generally  easy.  If  the 
buyer  had  accepted  and  paid  for  the  goods  as  he  was  bound  to  do  by 
his  contract,  the  seller  would  have  been  obliged  to  incur  all  the  ex- 
pense of  delivering  the  goods  at  the  time  and  place  agreed  on, 
and  he  would  on  the  other  hand  have  received  the  price  or  be- 
come entitled  to  it.  The  buyer's  wrong  leaves  him  still  in  posses- 
sion of  the  goods  and  frees  him  from  any  expense  of  delivering 
them,  and,  on  the  other  hand,  deprives  him  of  the  price.  His 
loss  then  is  the  difference  between  the  value  of  the  goods  and  the 
price  which  he  was  to  receive  for  them.  If  he  is  saved  any 
expense  by  not  being  obliged  to  put  the  goods  in  deliverable  con- 
dition or  to  transport  them  to  a  particular  place,  this  also  must 
be  taken  into  account.  But  the  essential  element  of  damage  is 
conveniently  expressed  by  the  formula  —  the  difference  between 
the  contract  price,  that  is,  the  amount  of  the  obligation  which  the 
buyer  failed  to  fulfill,  and  the  market  price  —  that  is  the  value 
of  the  goods  which  the  seller  has  left  upon  his  hands.  As  the 
market  price  varies,  with  time  and  place,  it  is  essential  to  fix 
upon  the  market  price  at  the  time  and  place  provided  in  the 
contract.  The  matter  may,  therefore,  be  summarized  —  that  the 
measure  of  damage  is  the  difference  between  the  contract  price 
and  the  market  price  of  the  goods  at  the  time  and  the  place  when 
the  contract  should  have  been  performed.®*  If  the  market  value 
for  the  goods  equals  or  exceeds  the  contract  price,  though  a  legal 
wrong  has  been  committed,  the  plaintiff  has  suffered  no  damage 
thereby  and,  though  entitled  to  judgment,  can  only  get  nominal 

"Barrow  v.  Arnaud,  8  Q.  B.   595,  172;  TToughton  r.  Furbush,  185  JIa's. 

608,  per  Tindal,  C.  J.;  Yellow  Poplar  251,  70  N.  E.  49;  Kellogg  v.  Frohlich, 

Lumber  Co.  r.  Chapman,  74, Fed.  Rep.  139     Mich.    612,    102     N.    W.    1057; 

444,  42  U.   S.  App.  21,  20  C.   C.   A.  Funke  r.  Allen,  54  Neb.  407,  74  N.  W. 

503;  Tahoe  Ice  Co.  r.  Union  Ice  Co.,  832,  69  Am.  St.  Rep.  716;  Unexcelled 

109  Cal.  242,  41  Pac.   1020;   Hassell  Fire  Works  Co.  v.  Polites,  130  Pa.  St. 

Iron  Works  v.  Cohen,  36  Colo.  353,  85  536,   18   Atl.   1058,   17  Am.   St.   Rep. 

Pac.  89;  Ridgley  v.  Mooney,  16  Ind.  788;   Jones   v.  Jennings,  168  Pa.  St. 

App.   362,   45   N.  E.   348 ;    Lawrence  493,  32   Atl.   51 ;   Huguenot  Mills  v. 

Canning    Co.    v.    Mercantile    Co.,    5  Jempson  &  Co.,  68  S.  C.  363,  47  S.  E. 

Kans.  App.  77,  48  Pac.  749 ;  Tufts  !'.  687,  102  Am.  St.  Rep.  673. 
Bennett,    163    Mass.    398,    40    N.    E. 
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damag'es.  As  the  burden  is  upon  the  plaintiff  to  show  what 
damage,  if  any,  he  has  suffered,  it  is  incumbent  upon  him,  in 
order  to  make  out  a  ease  for  recovery  of  more  than  nominal 
damages,  to  show  that  the  market  value  of  the  goods  is  less  than, 
the  contract  price. ®^  Though  the  market  value  at  the  time  and 
place  where  delivery  should  have  ibeen  accepted  under  the  contract 
is  the  exact  matter  to  be  determined,  that  value  sometimes  can- 
not be  determined  directly.  There  may  be  no  available  market 
at  that  place.  In  such  a  case  the  value  at  the  nearest  available 
market  will  be  accepted,  taking  the  expense  .of  transportation  into 
account.®^ 

§  583.  Damages  where, goods  have  no  market  value. —  If  there 
is  no  market  value  from  which  the  goods  can  be  sold,  it  is  im- 
possible to  lay  down  a  narrower  principle  than  that  the  plain- 
tiff is  "  entitled  to  the  full  amount  of  the  damage  which  they 
have  really  sustained  by  a  breach  of  the  contract."  ^''  It  does  not 
necessarily  follow  that  because  there  is  no  available  market  in 
which  the  goods  can  be  sold  at  the  time,  that  they  have  no  pecu- 
niary value.     In  some  cases,  however,  this  may  be  true,  and  in 

*' Foo9  V.  Sabin,  84  111.  564;  Tufts  wise,  if  they  were  salable  where  they 

V.  Bennett,  163  Mass.  398,  40  N.  E.  lay,   to   be   delivered  elsewhere   at   a 

172.  price  larger  than  the  cost  of  delivery 

*°  In  Barry  D.  Cavanagh,  127  Mass.  there,  the  excess  of  such  price  above 
394,  the  purchaser  failed  to  take  pav-  the  cost  of  delivery  was  the  market 
ing  stones  at  a  specific  place  in  Bos-  value,  which  should  have  been  de- 
ton,  Dover  street  bridge.  The  court  ducted  from  the  contract  price,  in 
said,  speaking  of  the  stone :  "  Now,  order  to  get  at  the  damages."  See 
if,  when  they  were  brought  to  Dover  also  Chicago  v.  Greer,  9  Wall.  726, 
street  bridge,  where  there  was  no  19  L.  ed.  709;  McCormick  i;.  Hamil- 
market  for  them,  it  would  cost  all  ton,  23  Gratt.  561.  Also  if  the 
they  would  sell  for  at  a  maTket  to  market  is  controlled  by  the  buyer, 
carry  them  to  the  market,  they  were  and  perhaps  if  for  any  cause  the 
valueless  there,  and  they  would  be  en-  local  market  is  subject  to  such 
titled  to  recover  tne  contract  price  in  peculiar  conditions  as  not  fully  to 
order  to  be  made  whole.  If  they  (the  reflect  the  value  of  the  goods,  the 
stones)  could  be  conveyed  to  a  market  market  value  at  the  nearest  available 
for  a  part  of  what  they  would  sell  market  may  bo  used  to  determine 
for,  they  were  worth  at  the  bridge  the  seller's  damage.  Yellow  Poplar 
the  market  price  less  the  cost  of  get-  Lumber  Co.  v.  Chapman,  74  Fed.  Eep. 
ting  them  to  the  market,  and  the  444,  42  U.  S.  App.  21,  20  C.  C.  A. 
true    rule    would    be    the    difference  503. 

between  what  they  were  so  worth  and  "  Dunkirk  Colliery  Co.  v.  Lever,  9 

the    contract    price.      Stated    other-  Ch.  D.  20,  25. 
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such    a    case    damages    are    the    entire    contract    price    without 
deduction.*^ 
§  584.  Effect  of  repudiation  before  the  time  for  performance. — 

Either  the  buyer  or  seller  may  repudiate  his  contract  before  the 
time  for  performance  has  arrived,  or  after  the  time  for  some  per- 
formance has  arrived,  hut  before  the  time  before  complete 
performance  has  elapsed.  The  rights  of  the  injured  party  in  such 
a  case  do  not  differ  in  principle  or  in  law  when  the  contract 
relates  to  the  sale  of  goods  from  other  cases  of  repudiated  con- 
tracts. The  rule  has  been  broadly  laid  down  in  England  that  in 
case  of  notice  to  a  promisee  of  a  promisor's  intention  not  to 
perform  his  contract,  "  the  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention  as  inoperative,  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  hold  the  other  party  respon- 
sible for  all  the  consequences  of  nonperformance ;  but  in  that 
case  he  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own;  he  remains  subject  to  all  his  own  obli- 
gations and  liabilities  under  it,  and  enables  the  other  party  not 
only  to  complete  the  contract,  if  so  advised,  notwithstanding  his 
previous  repudiation  of  it,  but  also  to  take  advantage  of  any 
supervening  circumstance  which  would  justify  hini  in  declining 
to  complete  it.  On  the  other  hand,  the  promisee  may,  if  he  thinks 
proper,  treat  the  repudiation  of  the  other  party  as  a  wrongful 
putting  an  end  to  the  contract,  and  may  at  once  bring  his 
action  as  on  a  breach  of  it ;  and  in  such  action  he  will  be  entitled 
to  such  damages  as  would  have  arisen  from  the  nonperformance 
of  the  contract  at  the  appointed  time,  subject,  however,  to  abate- 
ment in  respect  of  any  circumstances  which  may  have  ailorded 
him  the  means  of  mitigating  his  loss."  **  The  second  alternative 
suggested  by  the  English  court  may  first  be  considered. 

§  585.  Right  to  bring  immediate  action  on  repudiation. —  It  is 
said    that    it    is    not    the    repudiation    alone    which    gives    the 

»' Allen  i;.  Jarvis,  20  Conn.  38;  ing,  16  Q.  B.  D.  460.  This  Ian- 
Barry  r.  Cavanagh,  127  Maas.  394;  guage  is  sometimes  quoted  by  Ameri- 
See  also  Chicago  i\  Greer,  9  '  Wall.  can  courts,  though  in  some  respects 
7i^0.   19  L.  ed.  769.  it  certainly  is   contrary  to  rules   al- 

™  Cockburn,     C.     J.,     in    Frost    r.  most   universally    recognized   in   this 

Knight,   L.   R.   7   Ex.    Ill,    112.     To  country.     See  infra,  §  589. 
the  same  effect  see  Johnstone  r.  Mill- 
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promisee  a  right  of  action,  but  the  acceptance  of  the  repudiation 
by  the  latter.  The  repudiation  is  thus  regarded  as  an  offer  on 
the  part  of  the  repudiator  of  a  breach  of  contract  which  the  in- 
jured party  may  accept  and  thereby  acquire  a  right  of  action. 
This  is  obvious  fiction  and  a  fiction  not  justified  by  any  neces- 
sity of  the  case.^"  The  doctrine  has  been  rejected  by  some  of  the 
lablest  courts,®^  and  in  many  jurisdictions  the  question  is  as  yet 
imdecided,  but  by  dictum  or  decision  the  doctrine  has  been  adopted 
by  the  courts  of  most  of  the  States  where  the  matter  has  been 
judicially  discussed.^^     On  principle  a  distinction  must  be  ob- 


'°  Tlie  doctrine  is  criticised  in 
Wald's  Pollock,  Contracts  (3d  ed.), 
■355  et  seq. 

''  ^^■arden  v.  Hinds,  163  Fed.  Eep. 
201,  C.    C.   A.  ;    Pittman  v. 

Pittman,  110  Ky.  306,  61  S.  W.  461; 
South  Gardiner  Lumber  Co.  v.  Brad- 
■street,  97  Me.  165,  53  Atl.  1110; 
Martin  v.  Meles,  179  Mass.  114,  60 
N.  E.  397 ;  Porter  v.  American  Legion 
of  Honor,  1S3  Mass.  326,  67  N.  E. 
238;  Carstens  v.  McDonald,  38  Neb. 
858,  57  N.  W.  757;  King  v.  Water- 
man, 55  Neb.  324,  75  N.  W.  830; 
Parker  v.  Pettit,  43  N.  J.  L.  512,  517 
(oTerruled)  ;  Stanford  v.  McGill,  6 
N.  Dak.  536,  72  N.  W.  938,  38  L.  R. 
A.  760 ;  Markowitz  v.  Greenwall  Co. 
(Tex.  Civ.  App.),  75  S.  W.  74,  317. 
See  also  Perkins  v.  Frazer,  107  La. 
390,   31   So.  773. 

•"Roehm  r.  Horst,  178  U.  S.  1,  20 
,S.  Ct.  780,  43  L.  ed.  953;  Northrop 
V.  Mercantile  Trust  Co.,  119  Fed. 
Kep.  969;  Wolf  r.  Marsh,  54  Cal. 
■228 ;  Fresno,  etc.,  Co.  v.  Dunbar,  80 
Cal.  530,  22  Pae.  275;  Poirier  v. 
Gravel,  88  Cal.  79,  25  Pac.  962; 
Kemy  v.  Olds,  88  Cal.  537,  26  Pac. 
355;  Garberino  v.  Roberts,  109  Cal. 
125,  128,  41  Pac.  857;  Thomson  v. 
Kyle,  39  Fla.  582,  23  So.  12,  63  Am. 
St.  Eep.  193;  Fox  v.  Kitton,  19  HI. 
519;  FoUansbee  v.  Adams,  86  III. 
13;  Kadish  v.  Young,  108  111.  170, 
48   Am.  Rep.   548;    Engesette  v.  Mc- 


Gilvray,  63  111.  App.  461;  Kurtz  v. 
Frank,  76  Ind.  594,  40  Am.  Rep.  275 : 
Adams  v.  Byerly,  123  Ind.  368,  371, 
24  N.  E.  130;  Crabtree  v.  Messer- 
smith,  19  Iowa,  179;  Holloway  v. 
Griffith,  32  Iowa,  409,  7  Am.  Rep. 
208;  McCormick  i.  Basal,  46  Iowa, 
235;  Piatt  v.  Brand,  26  Mich.  173; 
Sheahan  v.  Barry,  27  Mich.  217 ; 
Kalkhoff  !'.  Nelson,  60  Minn.  284, 
287,  62  N.  W.  332 ;  Bignall,  etc.,  Mfg. 
Co.  V.  Pierce,  etc.,  Mfg.  Co.,  59  Mo. 
App.  673;  Claes,  etc.,  Mfg.  Co.  v. 
McCord,  65  Mo.  App.  507 ;  Vickers  v. 
Electrozone  Co.,  67  N.  J.  L.  665,  52 
Atl.  467 ;  O'Neill  v.  Supreme  Coujicil 
Am.  L.  of  H.,  70  N.  J.  L.  410,  57 
Atl.  463;  Burtis  V.  Thompson,  42 
N.  Y.  246,  1  Am.  Rep.  516;  Howard 
V.  Daly,  61  N.  Y.  362,  19  Am.  Rep, 
285;  Ferris  v.  Spooner,  102  N.  Y, 
10,  5  N.  E.  773;  Matthews  r.  Mat 
thews,  62  Hun,  110;  Nichols  p.  Scran 
ton,  etc.,  Co.,  137  N.  Y.  471,  33  N.  E 
561 ;  Stokes  v.  Mackay,  147  N.  Y.  223 
41  N.  E.  496;  Union  Ins.  Co.  v. 
Central  Trust  Co.,  157  N.  Y.  633 
52  N.  E.  671,  44  L.  R.  A.  227  (com 
pare  Shaw  v.  Republic  L.  I.  Co.,  69 
N.  Y.  286,  293;  Benecke  v.  Haebler, 
38  N.  Y.  App.  Div.  344;  Hicks  v. 
British  Am.  Assur.  Co.,  162  N.  Y. 
284,  56  N.  E.  743,  48  L.  R.  A.  424; 
Langan  v.  Supreme  Council,  174  N.  Y. 
266,  66  N.  E.  932) ;  Schmitt  v.  Schnell, 
14  Ohio  C.  C.  153;  Zuck  v.  MoClure, 


973 


Actions  fob  Breach  of  the  Conteact. 


served  between  cases  where  the  repudiation  precedes  any  actual 
breach  of  contract  by  the  defendant  and  eases  where  the  repudia- 
tion follows  or  accompanies  an  actual  failure  of  the  defendant  to 
perform  part  of  his  agreement.  Tn  the  latter  class  of  cases,  even 
though  the  repudiation  precedes  part  of  the  performance  promised 
by  the  defendant,  the  plaintiff  unquestionably  has  a  right  of 
action  because  of  the  breach  which  has  already  taken  place.  And 
if  a  natural  consequence  of  the  breach  which  has  already  taken 
place  is  that  the  contract  as  .a  whole  cannot  be  so  far  performed 
as  to  make  it  obligatory  upon  the  plaintiff  to  receive  the  remain- 
ing performance  due  from  the  defendant,  the  plaintiff's  damages 
in  an  action  for  the  breach  already  taken  place  must  include  not 
'only  all  the  damage  which  he  has  su.ffered,  but  also  all  that  he 
will  hereafter  suifer  from  the  nonperformance  of  the  contract  as 
a  whole.  It  is  no  objection  that  all  the  damage  has  not  yet  been 
suffered ;  the  cause  of  action  from  which  the  damage  flows  has 


98  Pa.  St.  541 ;  Hocking  , .  Hamilton, 
158  Pa.  St.  107,  -Zl  Atl.  836;  Mount- 
joy  V.  Metzger,  9  Pliila.  10;  Ault  r. 
Dustin,  100  Tenn.  360,  4o  S.  W.  981 ; 
Brown  v.  Odill,  104  Tenn.  250,  56 
S.  W.  840,  52  L.  R.  A.  660,  78  Am. 
St.  Rep.  914;  Burlce  v.  Shaver,  92 
Va.-345,  23  S.  E.  740;  Lee  r.  Jlutual, 
etc.,  Assn.,  97  Va.  160,  33  S.  E.  556; 
Mutual  Assn.  c.  Taylor,  99  Va.  208, 
37  S.  E.  854;  Davis  r.  Grand  Rapids, 
etc.,  Co.,  41  W.  Va.  717,  24  S.  E.  630; 
Chapman  v.  Reltz  Co.,  48  W.  Va.  1, 
35  S.  E.  1013.  See  also  \A'e)ls  v. 
Hartford  Co.,  76  Conn.  27,  55  Atl. 
599 ;  Trammell  v.  Vaughan,  158  Mo. 
214,  59  S.  W.  79,  51  L.  E.  A.  854, 
81  Am.  St.  Rep.  302;  Vandegrift  r. 
Cowles  Engineering  Co.,  161  N.  Y. 
435,  55  N.  E.  941,  48  L.  R.  A.  685. 
Many  of  these  cases  do  not  relate  to 
sales,  but  if  the  principle  is  adopted 
in  other  kinds  of  contracts  it  is  fair 
to  assume  it  will  be  in  contracts  to 
buy  and  sell.  The  leading  case  in 
support  of  the  doctrine  is  Roehm  v. 
Horst,  178  V.  S.  1,  20  S.  Ct.  780,  43 
L.   ed.   953,    and   unlike   many    (per- 


haps most  of  the  cases  cited  above) 
the  doctrine  was  necessarily  involved 
in  the  decision  of  the  case ;  the  al- 
leged breach  having  taken  place  be- 
fore any  of  the  defendant's  perform- 
ance was  due,  not  merely  before  the 
last  part  of  it  was  due.  In  Roehm 
V.  Horst,  there  were  in  suit  four 
separate  contracts  made  simultane- 
ously for  the  purchase  and  sale  of 
hops ;  two  for  the  purchase  and  sale 
of  hops  of  the  crop  "in  1896,  and  two 
for  the  purchase  and  sale  of  hops  in 
1897.  In  the  autumn  of  October, 
1896,  the  buyer  notified  the  seller 
that  he  would  Tiot  accept  performance 
of  the  contracts  so  far  as  they  had 
not  already  been  performed.  The 
action  was  brought  by  the  seller  in 
January,  1897,  before  any  perform- 
ance was  due  under  the  two  contracts 
for  the  purchase  and  sale  of  hops  of 
the  crop  of  1897.  Fuller,  C.  J.,  de- 
livered an  elaborate  opinion  and  every 
argument  that  can  be  advanced  in 
favor  of  the  doctrine  may  be  found 
in  his  opinion. 
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already  occurred.®^  Even  in  jurisdictions,  where  the  doctrine  of 
anticipatory  breach  is  professedly  adopted,  it  is  somewhat  nar- 
rowly and  perhaps  illogically  limited.  Thus,  if  the  goods  have 
heen  received  so  that  the  buyer's  only  obligation  is  to  pay  the 
price,  an  anticipatory  repudiation  by  the  buyer  will  not  enable 
the  seller  to  bring  an  immediate  action.  This  is  certainly  true 
in  case  the  buyer's  promise  to  pay  is  in  the  form  of  a  promissory 
note,^*  and  it  is  probable  that  the  same  principle  would  prevent 
an  immediate  action  on  an  anticipatory  repudiation  of  any  uni- 
lateral obligation  to  pay  money.®" 

§  586.  Ability  on  the  part  of  the  plaintiff  to  perform  after  re- 
pudiation.—Whether  repudiation  gives  rise  to  a  cause  of  action  or 
not  it  unquestionably  excuses  the  injured  party  from  further  per- 
formance. He  may  assume  that  his  performances  will  not  be  ac- 
cepted, and  therefore,  need  not  tender  performance  and  need 
not  make  any  preparation  which  would  necessarily  precede 
a  tender."®  Nor  does  it  seem  material  for  this  excuse 
whether  the  repudiation  precedes  the  time  for  the  per- 
formance of  any  of  the  defendant's  obligations  under  the  con- 
tract, or  follows  a  partial  breach.     It  sometimes  happens,  how- 

'^See     Wald's     Pollock,     Contracts  Life    Assurance    Soc,    [1900]    1    Cli. 

(3d  ed.),  p.  303.     Many  of  the  cases  852;    Greenway    v.    Gaither,    Taney, 

cited    in    the    preceding    note    were  227;  Flinn  y.  Mowry,  131  Cal.  481,  63 

cases  where  there  had  been  an  actual  Pac.  724. 

breach    of    contract,    and    though,  in  °°  And  perhaps-  the  same  rule  would 

these  cases  the  courts  expressed  them-  apply  to  other  unilateral  obligations, 

selves    in   favor    of   the    doctrine    of  See  infra,  §  598.    In  Warden  v.  Hinds, 

anticipatory  breach,    the    actual    de-  163  Fed.  Eep.  201,  C.  C.  A.         , 

cisions  are  unquestionably  right  apart  it  was  held  that  a  contract  to  make 

from    that    doctrine    for    the    reason  a     will     could    not     be     broken     by 

stated  in  the  text.     See  for  example  anticipation. 

Xicliols    V.    Scranton,    etc.,    Co.,    137  »•  Cort  v.  Ambergate,  etc.,  Ey.  Co., 

N.  Y.  471,  33  N.  E.  561;.  Union  Ins.  17  Q.  B.  127;  Braithwaite  v.  Foreign 

Co.   V.  Central  Trust  Co.,  157  N.  Y.  Hardwood  Co.,   [1905]   2  K.  B:  543 

633,  52  N.  E.  671,  44  L.  R.  A.  227;  Anvil  Mining  Co.  v.  Humble,  153  U, 

Hocking  v.  Hamilton,  158  Pa.  St.  107,  S.  540,  551,  14  S.  Ct.  876,  38  L.  ed. 

27  Atl.  836.  814;    Lowe   v.    Harwood,    139    Mass 

"Eoehm  f.  Horst,  178  U.  S.   1,  7,  133,  29  N.  E.  538;   Vickers  v.  Elec- 

20  S.  Ct.  780,  43  L.  ed.  953 ;  Benecke  trozone  Co.,  67  N.  J.  L.  665,  52  Atl, 

V.  Haebler,  38  N.  Y.  App.  Div.  344,;  467;    Wharton   v.   Winch,   140   N.  Y, 

aflfd.,  without  opinion,  in  166  N.  Y.  287,  35  N.  E.  5S9i 
631.      See   also   Honour  v.  Equitable 
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ever,  that  the  plaintiff  would  not  have  been  able  to  perform  even 
though  the  defendant  bad  not  repudiated  his  contract.  In  such 
a  ease,  if  the  doctrine  of  anticipatory  breach  is  accepted  as  sound, 
it  ean  hardly  be  denied  that  the  plaintiff  acquired  a  right  of 
action  when  the  repudiation  was  accepted  by  him;  and  his  own 
subsequent  inability  to  perform,  though  not  due  to  the  defendant's 
repudiation,  cannot,  it  seems,  deprive  him  of  a  right  of  action 
once  acquired.  He  should,  however,  recover  no  more  than  nominal 
damages  since  the  breach  has  caused  him  no  damage.  Had  the 
breach  not  taken  place  he  himself  would  have  been  unable  to  per- 
form and  not  only  would  not  have  received  the  benefit  of  the 
defendant's  performance  but  might  perhaps  himself  have  been 
liable  in  damages."'     If  the  doctrine  of  anticipatory  breach  is  not 


"In  Gerii  r.  Poidebard  Silk  Mfg. 
Co.,  57  N.  J.  L.  432,  31  Atl.  401,  30 
L.  E.  A.  61,  51  Am.  St.  Eep.  612, 
the  plaintiff  sued  the  defendant  for 
breach  of  a  contract  to  bvij'  silk  on 
August  ]5th.  The  court  said:  "Con- 
ceding that  the  defendant's  repudia- 
tion of  the  whole  contract  before 
August  loth  absolved  the  sellcv-i  from 
the  duty  of  tendering  an  instalment 
on  that  date  and  gave  them  an  im- 
mediate right  of  action  against  the 
defendant  for  a  breach  of  contract, 
nevertheless,  when  it  appeared,  as  it 
did  on  the  trial,  that  by  no  possibil- 
ity could  the  sellers  have  made  tender 
of  the  silk  due  August  15th,  because 
the  silk  did  not  arrive  in  Xcw  York 
until  a  later  day,  it  became  evident 
that  as  to  that  instalment  the  sel- 
lers suffered  no  loss  by  the  breach." 
See  also  Gray  r.  Smith,  83  Fed.  Hep. 
824,  48  U.  S.  App.  581,  28  C.  C.  A. 
168;  Bradley  v.  Benjamin,  46  L.  J. 
Q.  B.  590;   Catlin   r.   Jones,  Or. 

,  07  Pae.  546.  It  seems  probable 
that  the  plaintiff  need  not  show 
affirmatively  that  he  could  and  would 
have  performed  had  the  defendant 
not  repudiated  the  contract.  A  prima 
facie  case  is  made  out  by  proof  of 
the   repudiation,    and    the    defendant 


must  then  adduce  evidence  to  show 
that  had  the  repudiation  not  been 
made,  still  the  plaintiff  would  not 
have  performed.  Bradley  v.  Ben- 
jamin, 46  L.  J.  Q.  B.  590;  Lowe  u. 
Harwood,  139  jNIass.  133;  Foternick 
r.  Watson,  184  Mass.  187,  193.  The 
case  of  Braithwaite  r.  Foreign  Hard- 
wood Co.,  [1905]  2  K.  B.  543,  seems 
inconsistent  with  the  statement  in 
the  text.  In  that  case  there  was  a 
contract  for  the  sale  of  rosewood  to 
be  delivered  in  instalments  "  cash 
payable  against  bills  of  lading."  Be- 
fore the  arrival  of  the  first  consign- 
ment the  buyer  repudiated  his  obliga- 
tion. The  seller  did  not  accept  the 
repudiation  as  a  breach,  but  tendered 
bills  of  lading  for  the  several  instal- 
ments when  due,  and  on  the  buyer's 
persisting  in  his  refusal  to  take  the- 
goods  resold  the  rosewood  against 
the  contract  and  brought  action  in 
this  case  for  the  difference  between 
the  contract  price  and  the  price  for 
which  the  rosewood  was  resold.  It 
came  to  the  knowledge  of  the  buyer, 
after  its  refusal,  that  part  of  the 
rosewood  in  the  first  consignment 
was  not  of  the  quality  described  in 
the  contract.  The  lower  court  held 
the  plaintiff,  nevertheless,  entitled  to 
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accepted,  kowever,  the  plaintiff  has  no  cause  of  action,  even  for 
nominal  damages.  He  has  not  performed  or  offered  to  perform 
and  his  failure  to  do  so  was  not  caused  by  the  defendant's  re- 
pudiation. 

§  587.  Measure  of  damages  for  anticipatory  breach. —  The  char- 
acter of  the  breach  cannot  change  the  nature  of  the  contract,  and 
the  damages  must,  therefore,  be  what  the  injured  party  suffered 
or  is  likely  to  *suffer  because  of  the  failure  of  the  defendant  to 
perform  at  the  time  he  agreed  to  do  so.  If  that  time  arrives 
before  the  trial  of  the  case,  there  is  no  difficulty  in  determining 
what  the  cost  or  value  of  performance  by  the  plaintiff  at  that  time 
was,  and  this  must  be  deducted  from  the  contract  price.  If  the 
trial  takes  place  before  that  time,  the  jury  must  estimate  as  best 
they  can  what  the  future  situation  is  likely  to  foe.  In  any  event 
though  the  plaintiff  may  bring  his  action  at  once,  his  damages 
must  be  based  on  the  cost  or  value  of  performance  at  the  time 
fixed  by  the  contract  for  that  performance,  not  at  the  time  of  the 
breach.** 


recover,  an  allowance  of  about  6  per 
cent,  on  the  value  of  the  first  consign- 
ment being  made  for  the  inferiority  of 
part  of  the  wood.  This  decision  was 
affirmed  though  it  was  urged  that  the 
buyer  need  not  have  accepted  that 
instalment,  since  it  was  not  obliged 
to  sort  out  the  inferior  wood  and  ac- 
cept a  smaller  instalment  of  wood  of 
the  proper  quality.  The  decision  may 
be  accepted  if  it  can  be  assumed  that 
on  the  refusal  of  this  instalment  the 
seller  could  have  made,  within  the 
time  limit  fixed  by  the  contract,  a 
proper  tender  (Borrowman  v.  Free, 
4  Q.  B.  D.  500),  but  if  not,  the  de- 
cision is  inconsistent  with  the  cases 
cited  above;  and  the  broad  principle 
laid  down  by  the  court  that  the  plain- 
tiff was  absolved  from  all  perform- 
ance of  conditions  precedent  carries 
an  implication  that  though  the  plain- 
tiff's nonperformance  was  not  due  to 
the  defendant's  repudiation,  the  per- 
formance    is     nevertheless     excused. 


This  implication  is  clearly  incon- 
sistent with  the  other  authorities  in 
this  note  and  with  principle. 

"Roper  V.  Johnson,  L.  R.  8  C.  P. 
167;  Roehni  v.  Horst,  178  U.  S.  1, 
20  S.  Ct.  780,  43  L.  ed.  953;  Mis- 
souri Furnace  Co.  v.  Cochran,  8  Fed. 
Rep.  463 ;  Cherry  V.  I.  W.  v.  Florence 
I.  R.  Co.,  64  Fed.  Rep.  569,  12  C.  C. 
A.  306;  Mercantile  Co.  v.  Lusk,  6 
Kans.  App.  629,  49  Pac.  788;  Lee  v. 
Briggs,  99  Mich.  487,  58  N.  W.  477; 
Windmuller  v.  Pope,  107  N.  Y.  674, 
14  N.  E.  436;  Todd  v.  Gamble,  148 
N.  Y.  382,  42  N.  E.  982,  52  L.  R.  A. 
225;  Davis  v.  Grand  Rapids  S.  F.  Co., 
41  W.  Va.  717,  24  S.  E.  630;  On- 
tario Lantern  Co.  v.  Hamilton  Brass 
Co.,  27  Ont.  App.  346.  Compare, 
however,  Masterton  v.  Mayor  of 
Brooklyn,  7  Hill,  61,  42  Am.  Dec. 
38;  followed  in  Sullivan  v.  McMillan, 
26  Fla.  543,  8  So.  450,  37  Fla.  134, 
53  Am.  St.  Rep.  239;  James  H.  Rice 
Co.  V.  Penn.  Plate  Glass  Co.,  88  III. 
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§  588.  Duty  of  the  plaintiff  to  mitigate  damages. — ^After  an  an- 
ticipatory breach  a  defendant  should  not  he  liable  for  any  greater 
damage  than  is  naturally  caused  by-  the  defendant's  wrong.  If 
the  plaintiff  by  taking  one  line  of  conduct  may  secure  such  ad- 
vantage as  the  contract  entitles  him  to  at  less  ex?pense  to  the  de- 
fendant than  if  another  course  is  pursued,  the  plaintiff  should 
only  be  allowed  damages  based  on  the  former  course.  How>  far 
this  principle  precludes  the  plaintiff  from  continuing  performance 
of  a  contract  after  repudiation  will  be  considered  in  the  following 
section.  Another  application  of  the  principle,  however,  has  been 
suggested.  It  has  been  held  in  Engiand  that  after  repudiation 
the  injured  party  should  at  once  make  another  contract  with  a 
third  person  similar  to  that  which  has  been  repiidiated  if  the 
market  prices  are  clearly  tending  in  a  direction  which  will  make 
that  the  more  pirofitable  course  for.  the  defendant.^^  There  are 
two  reasons  to  be  urged  against  the  correctness  of  such  decisions. 
In  the  first  place  it  is  always  impossible  to  be  certain  whether 
prices  are  going  up  or  down.  To  speak  of  a  market  "  obviously 
falling  "  or  "  obviously  rising  "  is  to  speak  without  due  reflection. 
The  prices  at  which  persons  will  make  contracts  for  future  deliv- 
ery must  always  be  based  on  the  estimate  of  well-informed;  per- 
sons as  to  the  future  value  of  the  goods  in  question.  Many  things 
are  obvious  after  the  event  which  were  not  so  previously.  At 
least  it  is  never  so  clear  what  turn  the  market  price  of  a  com- 
modity may  take  that  it  is  entirely  certain  that  if  the  plain- 
tiff at  once  makes  a  substituted  contract  it  will  turn  out  to  be 
profitable  for  the  defendant.  It  is  not  clear  then  that  to  take 
siich  a  course  will  mitigate  damage,  and  though  for  his  own  pro- 
tection it  may  often  be  reasonable  for  a  party  to  take  this  course, 
and  if  reasonable  he  should  be  allowed  damages  assessed  on  the 
basis  of  the  expense  of  obtaining  the  ne'W'  contract,^  there  seems 

App.  407.  In  New  York,  however,  ""Roth  i\  Taysen,  73  L.  T.  R.  628. 
Jtasterton  r.  Mayor  of  Brooklyn,  does  ■  See  also  Re  South  African  Trust,  etc., 
not  seem  to  be  followed.  Windmul-  Co.,  74  L.  T.  769 ;  Nickoll  v.  Ashton, 
ler  r.  Pope,  107  N.  Y.  674,  14  N.  E.  [1900]  2  Q.  B.  298. 
436;  Todd  r.  Gamble,  148  N.  Y.  382,  » In  Missouri  Furnace  Co.  v.  Coch- 
42  N.  E.  982;  St.  Regis  P.  Co.  v.  ran,  8  Fed.  Rep.  4(13,  the  court,  how- 
Santa  Clara  L.  Co.,  173  N.  Y.  149-,  ever,  held  that  the  plaintiif  was  not 
65  N.  B.  967.  entitled  to   damages   on  the   basis  of 
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no  reason  why  lie  should  adopt  such  a  course  for  the  defendant's 
benefit.  Another  reason  against  the  English  decisions  is  that  the 
plaintiff  is  entitled  to  use  such  money  or  credit  as  he  has  for 
making  all  the  forwai-d  contracts  he  is  able  to  for  his  own  benefit ; 
he  need  not,  even  though  the  transaction  seems  likely  to  be  profit- 
able, gire  the  repudiating  defendant  the  advantage  of  any  contract 
he  is  able  to  make  when  the  making  of  such  a  contract  limits  his 
ability  to-  make  contracts  for.  his  own  benefit.^ 

§  589.  Right  of  plaintiff  to  continue  performance. — According 
to  the  first  alternative  laid  down  by  Lord  Cockburn,  and  adopted 
in  the  English  law,''  the  promisee  may  treat  the  notice  of  repudia- 
tion as  inoperative  and  in  that  case  he  not  only  may  but  must 
continue  to  be  ready  and  ^villing  to  perform  on  his  OAvn  part.  In 
laying  down  this  rule  the  English  court  has  not  observed  that  it 
may  involve  a  violation  of  the  rule  of  damages,  stated  in  the 
preceding  section ;  for  the  continuance  of  performance  by  the  plain- 
tiff when  he  knows  that  the  performance  will  not  be  aiccepted  is 
frequently  not  only  an  increase  of  loss  but  an  increase,  under 
circumstances  showing  that  the  increase  will  be  no  advantage  to 
the  plaintiff  and  vdll  be  an  injury  to  the  defendant.  This  vrill 
be  especially  true  in  cases  where  the  contract  calls  for  the  manu- 
facture of  goods,  and  before  they  are  completely  manufactured 
the  buyer  countermands  his  order  or  repudiates  his  agreement  to 
buy.  According  to  the  almost  uniform  line  of  decisions  in  this 
■country  the  plaintiff  cannot  recover  increased  damages  thus  need- 
lessly incuTred.  He  can  only  recover  such  a  sum  as  will  insure 
to  him  the  profit  he  would  have  received  had  the  contract  been 
fully  performed.*  If  no  enhancement  of  damages  will  follow  from 
the  plaintiff's  further  performance,  undoubtedly  the  plaintiff  may 

a  new   forward   contract  he  had  en-  875,  30  L.  ed.  967;  Miasonri  Furnace 

tered  into  after  the  repudiation,  but  Co.  i'.  Cochran,  8  Fed.  Rep.  463. 

could  only  recover  damages  based  on  '  See  supra,  §  584. 

the    actual    price    at   the   time    fixed  •'Clark  v.  Marsiglia,  1  Denio,  317, 

by  the  contract  for   performance.  43  Am.  Dec.  670,  is  the  earliest  de- 

^  In  Kadish  v.  Young,  108  III.  170,  cision.      In    this    case    the    plaintiff 

48  Am.  Rep.  548,  the  court  held  plain-  was   employed    to    clean    and    repair 

tiff   need   not   make   a   new   forward  a,  number  of  pictures,  for  which  the 

contract.     See  also  Hinckley  v.  Pitts-  defendant  agreed  to  pay.     After  the 

burg  Steel  Co.^  121  IT.  S.  264,  7  S.  Ct.  plaintiff  had  begun  work  upon  them 
62 
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manufacture  goods  or  transport  them  or  otherwise  conform  to 
his  obligation,  and  it  is  a  question  of  fact  in  every  case  whether 
such  enhancement  of  damage  will  be  caused.^    But  one  distinction 


tlie  defendant  countermanded  the 
order.  The  plaintiff  nevertheless  com- 
pleted the  work  and  sued  for  the  full 
price.  The  court  held  he  could  re- 
covQT  only  for  what  he  had  done  be- 
fore the  order  was  countermanded, 
with  auch  further  sum  as  would  com- 
pensate him  for  the  interruption  of 
the  contract  at  that  point.  To  simi- 
lar effect  are  Kingman  r.  Western 
Mfg.  Co.,  92  Fed.  Rep.  486,  34  C.  C. 
A.  480;  Black  r.  Woodrow,  39  ]\Id. 
194,  216;  Heaver  r.  Lanahan,  74  Md. 
493,  22  Atl.  263 ;  Collins  !'.  Delaporte, 
115  Mass.  159  (semile)  ;  Hosmer  c. 
Wilson,  7  Mich.  294,  74  Am.  Dec. 
716;  Gibbons  r.  Bente,  51  Minn.  499; 
American  Publishing  Co.  ■;;.  Walker, 
87  Mo.  App.  503;  Backes  v.  Sohlick, 
>feb.  ,  117  N.  W.  707;  Dillon 
V.  Anderson.  43  N.  Y.  231  ;  Lord  ;;. 
Thomas,  64  N.  Y.  107;  Johnson  v. 
Meeker,  96  N.  Y.  93,  48  Am.  Rep. 
609;  People  v.  Aldridge,  83  Hun, 
279;  Heiser  r.  Clears,  120  N.  C.  443, 
27  S.  E.  117;  Davis  v.  Bronson,  2 
N.  Dak.  300,  50  ?:.  W.  836,  16  L.  R. 
A.  655,  33  Am.  St.  Rep.  783  ;  Collyer 
r.  Moulton,  9  R.  I.  90,  98  Am.  Dec. 
370;  Ault  r.  Dustin,  100  Tenn.  366, 
45  S.  W.  981;  Chicago,  etc.,  Co.  v. 
Barry  (Tenn.),  52  S.  W.  451;  Tufts 
V.  Lawrence,  77  Tex.  526,  14  S.  W. 
165;  Derby  r.  Johnson,  21  Vt.  17; 
Danforth  ;•.  Walker,  37  Vt.  239,  40 
Vt.  2."]7;  Cameron  v.  White,  74  Wis. 
425,  43  N.  W.  155,  5  L.  R.  A.  493; 
Tufts  V.  Weinfeld,  88  Wis.  647,  60 
N.  W.  992;  Ward  v.  American  Health 
Pood  Co.,  119  Wis.  12,  96  N.  W.  388. 
But  see  contra,  Roebling's  Sons  Co.  v. 
Lock  Stitch  Fence  Co.,  130  111.  660, 
22  N.  E.  518;  McAlister  v.  Safley,  65 
Iowa,  719,  23  K  W.  139  (compare 
Moline   Scale   Co.   v.   Beed,   52   Iowa, 


307,  3  N.  W.  96,  35  Am.  Rep.  272)  ; 
Martin  «;.  Meles,  179  Mass.  114,  118, 
60  N.  E.  397.  The  facts  in  the  case 
of  Roebling's  Sons  Co.  r.  Lock  Stitch 
Pence  Co..  130  111.  660,  22  N.  E.  518, 
are  sufficient  argument  in  favor  of 
the  generally  prevailing  rule,  and 
against  the  rule  actually  applied  by 
the  Illinois  court.  The  defendant, 
resident  in  Illinois,  contracted  to  buy 
of  the  plaintiff,  resident  in  Xew 
Jersey,  500  tons  of  barbed  wire. 
After  120  tons  had  been  delivered  the 
defendant  requested  the  plaintiff  to 
stop  further  shipments,  and  on  the 
refusal  of  the  latter,  telegraphed, 
"  Will  not  take  wire  if  shipped." 
XevertheJess,  the  plaintiff  went 
through  the  futile  'and  expensive 
steps  of  preparing  and  sending  the 
rest  of  the  wire,  and  was  held  en- 
titled to  recover  damages  for  so 
doing.  Compare  Rounsaville  v.  Leon- 
ard "Mfg.  Co.,  127  Ga.  735,  56  S.  E. 
1030,  where  the  court  held  that 
though  under  the  law  of  Georgia  the 
seller  might  store  the  goods  and  sue 
for  the  full  price  (see  supra,  §  562), 
he  could  not  ship  them  in  accordaace 
with  the  contract  after  repudiation 
by  the  buyer. 

"  A  possible  situation  is  well  illus- 
trated by  Southern  Cotton  Oil  Co.  v. 
Hefiin,  99  Fed.  Rep.  339,  39  C.  C. 
A.  546.  The  plaintiff  had  agreed  to 
sell  all  the  eotton-seed  cake  and  meal 
its  mill  produced  during  a  specified 
year.  In  the  course  of  the  year  tlie 
defendant  repudiated  the  contract. 
The  cake  and  meal  was  but  one  prod- 
uct made  from  perishable  raw  ma- 
terial by  the  plaintiff's  mill.  To  stop 
making  the  cake  and  meal  would  have 
involved  abandoning  the  manufacture 
of    other    products,    and    would   also 
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is  to  be  observed,  so  far  as  the  question  under  consideration  in  this 
section  is  concerned,  between  cases  where  repudiation  or  counter- 
mand takes  place  before  manufacture  or  work  on  the  part  of  the 
seller  has  been  begun,  and  a  notice  given  after  work  has  been 
done,  or  manufacture  begun  by  the  seller.  Where  nothing  has 
been  done  it  will  almost  always  be  the  proper  course  for  the 
seller  to  refrain  from  doing  anything,  and  the  measure  of  his 
damages  will  be  simply  the  profit  he  would  have  derived  had  the 
contract  been  carried  out.^"  Where  manufacture  has  been  begun, 
however,  another  element  must  be  considered.  If  the  seller  stops 
manufactiire  it  may  cause  the  waste  of  Avhat  he  has  done,  and  it 
is  in  such  cases  particularly  that  it  may  prove  less  expensive  for 
the  repudiating  buyer  to  continue  manufacture  and  complete  the 
goods  rather  than  to  stop  performance.  But  it  may  be  the  least 
expensive  course  to  stop  performance  even  though  a  waste  is 
thereby  caused.  Such  waste,  however,  must  be  included  as  part 
of  the  damages  for  which  the  buyer  is  liaible.® 

§  590.  Seller's  right  of  rescission  —  Provisions  of  Sales  Act. — 

Sec.  65.  •WHEN  SELLER  MAY  RESCIND  CON- 
TRACT OR  SALE. —  Where  the  goods  have  not  been  delivered 
to  the  buyer,  and  the  buyer  has  repudiated  the  contract  to  sell  or 
sale,  or  has  manifested  his  inability  to  perform  his  obligations  there- 
under, or  has  committed  a  material  breach  thereof,  the  seller  may 
totally  rescind  the  contract  or  the  sale  by  giving  notice  of  his  elec- 
tion so  to  do  to  the  buyer. 

have  involved  a  violation  by  the  plain-  19  L.  ed.  767,  the  defendant  con- 
tiff  of  contracts  for  the  sale  of  oil  tracted  to  huy  ten-inch  leather  hose 
and  other  materials.  Accordingly  to  be  manufactured  by  the  plaintiff, 
the  plaintiff  was  held  entitled  to  re-  After  the  leather  had  already  been 
cover  the  difference  between  the  con-  cut  the  buyer  repudiated  the  contract, 
tract  price  and  the  market  price  of  There  was  no  general  market  for  hose 
the  cake  and  meal  manufactured  after  of  such  large  size,  and  the  seller, 
the  notice  of  repudiation.  therefore,    cut    the    leather    down   to 

°» To    refrain    from    manufacturing  the  size  necessary  for  making  nine- 

the    goods    might    involve    in    some  inch  hose.     This  involved  waste.    The 

cases  closing  a  factory  at  a  large  loss.  seller  was  held  entitled  not  only  to 

In  such  a  case   it  seems  the  manu-  the  profit  that  would  have  been  made 

facturer  may   proceed  with  the  con-  on  the   contract  but  also   the  waste 

tract.  due  to  cutting  the  leather  down. 

•In  Chicago  v.  Greer,  9  Wall.  726, 
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TiiB  section  is  not  based  on  any  section  of  the  English  Sale  of 
Goods  Act,  and  probably  goes  beyond  the  actual  English  law. 
It  is,  however,  supported  by  the  weight  of  authority  in  this  coun- 
try, as  the  following  se^'tions  show. 

§  5'Jl.  Meaning  of  rescission. —  Considerable  confusion  has  been 
ciiused  in  the  law  of  contracts  by  the  misuse  of  the  word  "  rescis- 
sion." By  a  I'lng  line  of  decisions  usually  referred  to  under  the 
heading  of  implied  conditions,  it  became  established  that  gener- 
ally where  one  party  to  a  contract  was  in  default,  or  was  evi- 
dently going  to  be  in  default  Ik  the  performance  of  his  obliga- 
tion,^ he  could  not  recovrr  from  the  other  party  if  the  latter  failed 
to  perform  his  obligations.  This  right  of  the  defendant  to  refuse 
to  go  on  has  frequently  been  called  ''  rescission."  The  danger  of 
so  calling  the  right  is  that  it  leads  to  the  inference  that  the  con- 
tract has  ceased  to  exist,  and  that  neither  party  can  sue  upon  it. 
It  is  important,  therefore,  to  distinguish  the  rescission  of  the 
contract  from  the  excuse  of  one  party  or  the  other  from  the  per- 
formance of  his  obligations.* 

§  592.  Seller's  right  of  rescission. —  Though  it  will  generally  be 
more  favorable  for  a  seller,  if  the  buyer  makes  default,  not  to 
rescind  the  contract,  but  merely  to  rely  on  his  o'wn  excuse  for  not 
performing,  and  sue  the  buyer  for  his  default  on  the  contract, 
the  seller  has  the  right  if  he  so  desires  to  rescind  the  contract 
altogether.      This   right   seems   to   have   been   established    in  the 

'  Soe     Wald's     Pollock,     Contracts  ation  which  the   r,  rong-doing  of  the 

("A  ed.),  351.  other  party  has  brought  about."'     So 

'  This  distinction  is  brought  out  in  Holincs,    J.,     in    Daley     (■.     People's 

Anvil    Mining    Co.    r.    Humble,    1.53  Building,   etc.,   Assn.,    178   Mass.    13, 

r.    S.    540,    551,    U    S.    Ct.    876,    38  IS,    59    N.   E.    452,    "Conduct   going 

L.   ed.   814;      "  WTienever   one   party  no  further  than  the  defendant's  might 

thereto    is   guilty    of   such    a   breach  not  justify  even  a  refusal  of  further 

as  is  here  attributed  to  the  defend-  performance  on  the  other  side   *    *    ♦ 

ant,  the  other  party  is  at  liberty  to  a  right  which  must  not  be  confounded 

treat  the  contract  as  broken  and  de-  with    rescission    and   which   in    some 

si«t  from   any  further   effort   on  his  cases  is  more  easily  made  out."     See 

part  to   perform;   in  other  Avords,  he  also    'Earnsnaw    ?■.    Whittemore,    104 

may  abandon  it,  and  recover  as  dam-  Mass.    1S7,    80    N.    E.    520,    and   the 

ajres  the  profits  wbirh  he  would  have  remarks  of  Bowen,  .L.   J.,  in  Boston 

received    through    full    performance.  Deep  Sea  Fishing,  etc.,  Co.  r.  Ansell, 

Such  an  abandonment  is  not  techni-  39  Ch.  D.  339,  365;  Hayes  r.  Nash- 

cally  a  resciseion  of'  the  contract,  but  ville,  80  Fed.  Rep.  641,  645,  47  U.  S. 

is  merely  an  acceptance  of  the  situ-  App.  713,  26  C.  C.  A.  59. 
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English  law  on  tke  theory  that  repudiation  by  one  party  might  be 
regarded  as  an  offer  of  rescission  by  the  other,"  but  this  is  evi- 
dently purely  fictitious,  and  the  general  law  of  contracts  in  this 
country  allows  rescission  not  simply  for  repudiation,  but  also 
because  of  the  inability  of  the  other  party  to  perform,  and  for 
any  breach  of  contract  so  material  and  substantial  that  it  would 
be  a  defense  to  an  action  brought  by  the  party  in  default  under 
the  contract.-'"  As  the  right  of  rescission  is  given  to  the  injured 
party  by  the  law  without  reference  to  the  terms  of  the  contract, 
there  is  not  the  same  difficulty  in  allowing  rescission  immediately 
upon  an  anticipatory  repudiation  that  there  is  in  allowing  an 
action  upon  the  contract  under  such  circumstances.  Even  juris- 
dictions which  do  not  accept  the  doctrine  of  anticipatory  breach, 
therefore,  have  no  hesitation  in  holding  that  an  anticipatory  repu- 
diation or  manifestation  of  inability  justifies  an  immediate  rescis- 
sion.■'^    As  in  the  case  of  rescission  for  other  reasons,  it  is  no  doubt 


"  Ehrensperger  v.  Anderson,  3  Ex. 
148,  158.  See  Fay  v.  Oliver,  20  Vt. 
118,   ]22,  49  Am.  Dec.   764. 

^°  Panama,  etc.,  Co.  v.  India,  etc., 
Co.,  L.  U.  10  Ch.  App.  515,  532 
{semhle)  ;  Phillips,  etc.,  Co.  v.  Sey- 
mour, 91  U.  S.  646,  23  L.  ed.  341; 
Farmers'  L.  &  T.  Co.  v.  Galesburg, 
133  U.  S.  156,  10  S.  Ct.  316,  33  L. 
ed.  573;  Watson  v.  Ford,  93  Fed. 
Rep.  359,  35  C.  C.  A.  345;  Powell  v. 
Sammons  &  Dotes,  31  Ala.  552;  Fer- 
ris i:.  Hoglan,  121  Ala.  240,  25  So. 
834;  Porter  v.  Arrowhead  Reservoir 
Co.,  100  Cal.  500,  35  Ji'ac.  14G;  San 
Francisco  Bridge  Co.  v.  Dumbarton 
Land,  etc.,  Co.,  119  Cal.  272,  51  Pac. 
335;  Campbell  Printing  Press  Co.  v. 
Marsh,  20  Colo.  22,  36  Pac.  799; 
Code  of  Georgia,  §  3712;  Bacon  v. 
Green,  36  Fla.  325,  18  So.  870;  Har- 
rison Machine  Works  v.  Miller,  29  111. 
App.  567;  Wolf  p.  Schlacks,  67  111. 
App.  117;  Cronjwell  r.  Wilkinson,  18 
Ind.  365;  Anderson  v.  Haskell,  45 
Iowa,  45;  Wernli  v.  Collins,  87  Iowa, 
548,  54  N.  W.  365 ;  Stahelin  v.  Sowle, 
87  Mich.  124,  49  N.  W.  529;  Robson 


V.  Bohn,  27  Minn.  333,  7  X.  W.  357; 
Nelson  v.  Hanson,  45  Minn.  543,  48 
N.  W.  410;  Gullich  v.  Alford,  61 
Jliss.  224;  Mugau  v.  Regan,  48  ilo.. 
App.  461;  Oliver  v.  Goetz,  125  Mo. 
370,  28  S.  W.  441 ;  Drew  v.  Claggett, 
39  N.  H.  431;  Welsh  v.  Gossler,  89 
N.  Y.  540;  Hill  v.  Blake,  97 
N.  Y.  216;  N.  Dak.  Civil  Code, 
§  3932;  Rummington  v.  Kelley,  7 
Ohio  (Pt.  2)  97;  Higby  t).  Whittaker, 
8  Ohio,  198;  Kirby  v.  Harrison,  2 
Ohio  St.  326,  59  Am.  Dec.  677; 
Okla.  St.,  §  866;  Miller  v.  Phil- 
lips, 31  Pa.  St.  218;  Greene  v.  Haley, 

5  R.  I.  260 ;  Bennett  v.  Shaughnessy, 

6  Utah,  273,  22  Pac.  156;  Fletcher 
V.  Cole,  23  Vt.  114;  Preble  v.  Bottom,. 
27  Vt.  249;  Meeker  v.  Johnson,  5 
Wash.  718,  32  Pac.  772,  34  Pac.  148; 
School  District  v.  Hayne,  46  Wis. 
511.  Many  of  these  cases  do  not 
relate  to  contracts  to  sell,  but  the 
principle  is  identical  whatever  the 
nature  of  the  contract. 

"  In  Ballou  v.  Billings,  136  Mass. 
307,  308,  the  court  said  of  an  antici- 
patory repudiation :     "  Such  a  repudi- 
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true  that  in  order  to  rescind  the  contract  for  repudiation  or  ma- 
terial breach  an  election  so  to  do  must  be  manifested.^^ 

§  593.  Seller's  right  to  recover  on  quantum  valebat  when  contract 
rescinded. —  Though  the  seller  who  has  elected  for  due  cause  to 
rescind  (using  that  word  in  the  strict  sense  of  the  preceding  sec- 
tions) a  contract,  cannot  thereafter  sue  upon  it,  he  is  entitled  to 
recover  the  value  of  whatever  he  has  delivered  to  the  buyer.  If 
all  the  ffoods  have  been  delivered  or  if  the  contract  is  divisible 
so  that  a  debt  has  arisen  for  whatever  performance  the  seller  has 
rendered,  it  is  unnecessary  to  invoke  the  principles  of  quasi- 
contract,  and  being  unnecessary,  it  is  not  allowed.^^  But  if  goods 
have  been  delivered  which,  because  they  are  part  only  of  what  the 
contract  called  for  or  for  other  reason,  do  not  entitle  the  seller 
to  recover  according  to  the  terms  of  the  contract,  and  the  reason 
why  further  performance  is  not  rendered  is  because  of  the  pre- 
vention, repudiation,  or  abandonment  of  the  contract  by  the  buyer, 
the  seller  may  recover  the  value  of  what  he  has  given. ^*    Though 


at  ion  did  more  than  excuse  the  plain- 
tiff from  completing  a  tender;  it  au- 
thorized him  to  treat  the  contract  as 
rescinded  and  at  an  end.  It  had  this 
effect,  even  if,  for  want  of  a  tender, 
the  time  for  performance  on  the  de- 
fendants' part  had  not  come,  and, 
therefore,  it  did  not  amount  to  breach 
of  covenant." 

"  See     Wald's     Pollock,     Contracts 

(3d  ed.),  p.  345,  and  generally  as  to 
the  right  of  rescission,  ibid.,  p.  334- 
347. 

"  It  is  true  that  a  plaintiff  who  has 
furnished  services  or  goods  under  a 
contract  entitling  him  to  receive  in 
return  a  liquidated  sum  of  money 
may    sue    in    indebitatus    assumpsit 

and  not  on  the  special  contract. 
Keener,  Qwasi-Contracts,  300;  Leake, 
Contracts  (3d  ed.),  45;  1  Chitty, 
Pleading  (7th  ed.),  358;  Atkinson  v. 
Bell,  8  B.  &  C.  277,  283;  Gandall  v. 
Pontigny,  1  Stark.  198;  Savage  v. 
Canning,  Ir.  R.  1  C.  L.  434 ;  Wardrop 
V.  Dublin,  etc.,  Co.,  Ir.  E.  8  C.  L.  295; 


Shepard  r.  Mills,  173  111.  223,  50 
N.  E.  709;  Southern  Bldg.  Assn.  v. 
Price,  88  Md.  155,  41  Atl.  53;  Xicol 
1-.  Fitch,  115  Mich.  15,  72  X.  W. 
988,  69  Am.  St.  Rep.  542.  But  the 
measure  of  damages  is  what  tie 
plaintiff  was  promised  under  the  con- 
tract; not  as  is  the  rule  where  the 
plaintiff  is  allowed  rescission  and 
restitution,  the  reasonable  value  of 
what  he  has  given.  Keener,  Quasi- 
Contracts,  301;  Leake,  Contracts  (3d 
ed.),  45;  Barnett  v.  Sweringen,  77 
Mo.  App.  04,  71.  and  cases  cited; 
Porter  v.  Dunn,  61  Ilun,  .'HIO;  s.  c, 
131  N".  Y.  314.  And  see  eases  cited 
in  the  iirst  part  of  tiiis  note. 

"ilay^r  v.  Pyne,  3  Bing.  285; 
Bartholomew  r.  Markwick,  15  C.  B. 
(N.  S.)  711;  McConnelU'.  Kilgallen, 
2  L.  E.  Ir.  119.  Thompson  u.  Galley, 
52  Xeb.  317,  72  N.  W.  314;  Person  v. 
Stoll,  72  N.  Y.  App.  Div.  141,  174 
N.  Y.  548;  WfUston  Coal  Co.  r. 
Franklin  Paper  Co.,  57  Ohio  St.  182, 
48   N.   E.    888.     The    same    principle 
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the  injured  party  may  thus  rescind  when  a  contract  has 
been  repudiated,  abandoned,  or  materially  broken  by  the  other 
party,  and  immediately  recover  the  value  of  what  he  has  given, 
an  exception  is  made  in  many  jurisdictions  where  the  sale  was  on 
credit.  It  is  generally  held  that  in  such  a  sale,  even  though  the 
buyer  has  agreed  to  give  his  own  bill  or  note  payable  at  a  future 
day,  and  has  failed  to  do  so,  the  seller  cannot  recover'  in  indebita- 
tus assumpsit  the  value  of  the  goods  delivered  until  the  stipulated 
period  of  credit  has  expired.^^  But  the  failure  to  give  the  prom- 
ised bill  or  note  is  itself  a  material- breach  af  the  contract,-'''  and 
should,  it  seems,  justify  rescission  by  the  seller  and  restitution  of 
the  value  of  the  property  he  has  transferred/^  As  the  measure 
of  damages  in  an  action  on  the  contract  to  give  a  bill  or  note  is 
the  price  of  the  goods,  which  was  to  form  the  face  of  the  paper,^* 
and  as  the  price  of  the  goods  would  also  generally  be  the  test  of 
their  value  in  an  action  based  on  rescission  and  restitution,  it  is 
not  very  material  where  common-law  forms  of  action  are 
abolished  upon  what  ground  the  seller's  right  of  recovery  is  put.^" 
Another  limitation  inconsistently  imposed  by  the  prevailing  rule 
of  the  courts  is  that  if  by  the  terms  of  the  bargain  a  plaintiff 

is   applied  vhere   services   liave  been  186;   Hanna   r.   Mills,   21   Wend.  90, 

rendered,   and,   without  the  fault   of  34  Am.  Dec.  216;  Scott  v.  Jlontague, 

the  plaintiff,  complete  performance  is  16  Vt.  164. 

not  rendered.     Clay  r.  Yates,  1  H.  &  '"  That  an   action   on  the  contract 

N.   73:   United  States  v.  Behan,   110  may  be  brought  immediately  for  such 

IT.  S.  3.38,  4  S.  Ct.  81,  28  L.  ed.  168;  a    breach    is    admitted.      Manton    v. 

Jenson  v.  Lee,  67  Kans.  539,  73  Pac.  Gammon,  7  111.  App.  201 ;  Migatz  v. 

72;   Posner  r.  Seder,   184  Mass.  331,  Stieglitz,  166  Ind.  361,  77  N.  E.  400; 

68  N.  E.  SS,"?;   Kearney  v.  Doyle,  22  McCormick   r.   Basal,   46   Iowa,  235; 

Mich.  294;  McCullough  v.  Baker,  47  Kelly  ,..  Pierce  (N.  Dak.),  112  N.  W. 

Mo.    401;    Dempsey    v.    Lawson,    76  995,   12  L.  R.  A.    (N.   S.)    180;   Ste- 

Mo.   App.  522;   Chamberlin  v.   Scott,  phenson  v.  Repp,  47  Ohio  St.  551,  25 

33  Vt.  80.  N.  E.  803,  10  L.  Tl.  A.  620. 

'°  Mussen    i'.    Price,    4    East,    147 ;  "  And  so  it  was  held  in  Stockdale 

Dutton  V.  Solomonson,  3  B.  &  P.  582;  v.   Schuyler,  29  X.  Y.  St.  Eep.  380; 

Manton  v.  Gammon,  7  111.  App.  201  affd.,  130  N.  Y.  674,  29  N.  E.  1034. 

(compare    Dunsworth   v.    Wood    Ma-  See   also  Tyson  i\  Doe,   15  Vt.  571; 

chine   Co.,  29   111.   App.  23)  ;   Carson  Jaquith  v.  Adams,  60  Vt.  392. 

V.  Allen,  6  Dana,  395;  Thomas  Mfg.  "See  cases  cited  in  note  16,  supra. 

Co.   r.  Watson,   85   Me.   300,   27   Atl.  "  See  Stephenson  v.  Repp,  47  Ohio 

176;    Crawford    v.    Avery,    35    Miss.  St.  551,  25   N.  E.  803,   10  L.  R.  A. 

203;   Dodge  v.  Waterman,   36  N,   H.  620. 


98-1 


AcTIOIvS    FOK    BeEACII    OF    THE    CoNTEACT. 


was  entitled  to  receive  not  money  but  goods  or  services  in  return 
for  goods  or  services  furnished  by  him,  he  cannot  recover  on  a 
(fuantum  valebat  or  quauiuin  meruit  the  money  value  of  the  goods 
or  services  which  he  has  furnished.^"  As  the  recovery  when 
allowed  is  based  on  the  unjust  enrichment  of  the  defendant,  not 
on  the  terms  of  the  contract,  there  seems  no  reason  for  this 
limitation. 


"Harrison   r.   Luke,   14  M.   &   W. 
139    (compare   Keys    v.    Harwood,    2 
C.  B.  905 )  ;  Amderson  ('.  Rice,  20  Ala. 
239;  OsAvakl  r.  Gadbold,  20  Ala.  811 
Eastland    v.    Sparks,    22    Ala.    607 
Bernard    i'.    Dickens,    22    Ark.    351 
Baldwin  y.  Lessner,  8  Ga.  71;  Cochran 


V.  Tatum,  3  T.  B.  Mon.  404;  Slayton 
i\  McDonald,  73  Me.  50;  Pierson  v. 
Spaulding,  61  Mich.  90,  27  N.  W. 
863;  Mitchell  v.  Gile,  12  N.  H.  390; 
Weart  v.  Hoagland'a  Admr.,  22  N.  J. 
L.  (2  Zab.)  517. 
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608.  Rescission. 
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§  594.  Conversion  ,or  detention  by  the  seller  where  the  property 
has  passed  —  iProvisiQns  of  ^ales  Act. 

R£M£DI£S  OF  TJIi:  BUYER. 
Siec.  66.  ACTION  FOR  CONVERTING  OR  BE- 
TAINING  GOODS.— Where  the  property  in  the  goods  has 
passed  to  the  buyer  and  the  seller  wrongfully  neglects  or  refuses  to 
deliver  the  goods,  the  buyer  may  maintaLn  ^any  action  allowed  by  law 
to  the  owner  of  goods  of  similar  kind  when  wrongfully  converted 
or  withheld. 

This  section  is  not  contained  in  the  English  Sale  of  Goods  Act^ 
though  it  expresses  iindonbtedly  the  law  of  England  as  well  as  of 
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this  country.  The  language  of  the  section  is  broad  enough  to 
include  actions  of  tort  for  the  conversion  or  detention  of  the 
property,  actions  of  replevin,  and  also  actions  for  breach  of  the 
seller's  contractual  obligation  to  deliver  the  goods. 

§  59'5.  Buyer's  rights  where  property  has  passed. —  Where  the 
property  in  the  goods  has  passed  to  the  buyer,  it  may  be  supposed 
either  that  the  buyer  has  fully  performed  all  his  own  obliga- 
tions under  the  contract  which  are  p)recedent  or  concurrent  with 
the  seller's  obligation  to  deliver  the  goods,  or  that  at  least  an 
offer  to  perform  has  been  made,  or  it  may  be  supposed  that  no  such 
performance  or  offer  by  the  buyer  has  been  made.  On  the  latter 
supposition  the  buyer  of  course  has  not  entitled  himself  to  the 
goods  and  cannot  sue  the  seller  in  any  form  of  action  for  the 
latter's  failure  to  deliver.-'  But  upon  the  former  supposition  the 
seller  is  guilty  of  both  a  tort  and  a  breach  of  contract.  He  is 
detaining  or  converting  without  just  excuse  the  property  which 
belongs  to  the  buyer,  and  he  is  also  violating  his  contractual  duty 
as  a  seller.  The  seller's  wrong  may  not  be  willful,  but  he  is  liable 
in  tort  for  his  negligent  failure  to  fulfill  the  duties  imposed  upon 
him  by  law  and  in  contract  irrespective  of  either  wilfulness  or 
negligence,  except  in  so  far  as  the  contract  adopts  reasonable  care 
as  the  standard  of  obligation.  He  is,  therefore,  liable  for  the 
consequences  of  careless  shipment  or  delivery.' 

§  696.  Damages  for  failure  to  deliver  goods  when  property  has 
passed. —  As  the  goods  belong  to  the  buyer  in  the  case  supposed, 
the  amount  of  his  recovery,  whether  he  sues  in  tort  or  in  contract, 
is  prima  facie  the  market  value  of  the  goods  at  the  time  and  -^lace 
when  delivery  should  have  been  re,ndered.  And  if  the  price  has 
been  paid,  such  is  the  recovery  actually  allowed.^  Where  the 
goods   have  no   market   value   at  that   time   and   place  the   same 

^See  Sales  Act,  sections  11  and  42;  App.    89,    38    N,   E.    827;    Dickey   v. 

also  stipra,  §§   11  et  seg.,  448  et  seq.  Grant,  6  Cow.  310;  Sprinkle  v.  Brim 

In    such    a    case    tlie    seller    has   not  (N.  G.) ,   57   S.  E.   148,   12  L.  R.  A. 

"  wrongfully  "  failed  to  deliver  within  (N.  S.)  679 ;  McCandlilh  v.  Ne^Tnan, 

the    meaning    of    section    66    of    the  22  Pa.  St.  465;  Davis  v.  Koenig,  165 

^^^^  Pa.  St.  347,  30  Atl.  976. 
.  =  Clarke  v.  Hutehins,  14  East,  475;  'Deere  v.  Lewis,  51  111.  254-  Win- 

Buckman    v.    Levi,    3    Campb.    414;  side  Bank  v.  Lound,  52  Neb    469    7-^ 

Wilson  V.  Western  Fruit  Co.,  11  Ind.  N.  W.  486;  Hill  r.  Smith,  32  Vt  433 
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principles  must  l)e  applied  when  the  property  has  passed  as  are 
applied  when  the  breach  of  contract  consists  of  a  failure  to  trans- 
fer the  property.*  If  the  price  has  not  been  paid,  however,  the 
seller's  breach  of  duty  in  failing  to  deliver  the  goods  involves  the 
result  that  the  buj'er  is  excused  from  his  obligation  to  pay  the 
price.  Accordingly  the  contract  price  of  the  goods  must  be  de- 
ducted from  the  plaintiff's  recovery,  and  thus  the  measure  of 
■damages  is  in  effect  the  same  as  if  the  property  in  the  goods  had 
not  passed.^  It  has  often  been  urged  that  the  value  of  the  goods 
at  the  time  of  the  wrongful  conversion  or  refusal  to  deliver  by 
the  seller  may  not  fully  compensate  the  buyer  for  the  wrong  done 
iini.  It  may  'be  supposed  that  the  value  of  the  goods  increases 
rapidly  immediately  after  the  time  fixed  by  the  contract  for 
delivery.  The  circumstances  of  the  case  may  'be  such  as  to  make 
it  reasonably  clear  that  the  buyer  would  have  retained  the  goods 
tmtil  the  advance  in  price  and  would  thus  have  got  th(?  advantage 
of  their  increased  value.  If  the  buyer  has  not  paid  the  price  it 
may  be  urged  in  answer  to  this  that  on  the  breach  of  the  seller's 
■obligation  the  buyer  should  buy  elsewhere  with  his  money 
and  that  if  he  did  so  he  would  then  get  the  advantage  of  the  sub- 
sequent increase  in  price.  This  answer  seems  sound  and  is  gen- 
erally accepted,  but  if  the  buyer  has  paid  the  price  the  reasoning 
is  inapplicable.  The  buyer  may  not  have  money  or  credit  to 
secure  a  further  supply  of  goods,  and  if  he  has  it  is  not  just 
to  deprive  him  of  the  right  to  make  as  many  profitable  contracts 
for  his  ovra.  benefit  as  his  means  and  credit  will  permit.  Accord- 
ingly in  some  jurisdictions,  especially  in  regard  to  the  sale  of 
stocks  and  other  articles  of  rapidly  fluctuating  value,  the  rule 
bas  been  suggested  that  the  plaintiff  ought  to  receive  damages 
based  on  the  highest  market  price  up  to  the  time  of  trial.*"  But 
this  rule  allows  the  plaintiff  a  very  inequitable  advantage  over 
the  defendant.  Months  and  perhaps  years  may  elapse  before  the 
case  comes  to  trial,  and  to  give  the  plaintiff  the  advantage  of  the 

"Sec  infra,  §   583.  53  N.  Y.  211,   13  Am.  Eep.  507,  66 

'Cliinery  v.  Viall,  5  H.  &  N.  288.  N.  Y.  518,  23  Am.  Rep.  80;  Wright 

See    also    Kennedy    v.    Whitwell,    4  f.  Bank  of  Metropolis,  110  N.  Y.  237, 

Pick.  466.  18  >r.  E.  79,  1  L.  R.  A.  289,  6  Am. 

•  See  Markham  v.  Jaudon,  41  N.  Y.  St.  Rep.  356. 
.235     (overruled)  ;     Baker    v.    Drake, 
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highest  intermediate  price  is  to  give  him  a  speculative  advantage 
which  it  is  hardly  conceivable  he  would  actually  have  realized  to 
the  full  and  perhaps  not  in  any  part.  Accordingly  the  Supreme 
Court  of  the  United  Statr-s,  following  the  later  Xew  York  deci- 
sions, has  qualified  the  rule  by  allowing  only  the  highest  interme- 
diate value  up  to  such  a  time  after  the  owner  has  received  notice 
of  the  conversion  as  is  reasonably  needed  to  enable  him  to  replace 
the  converted  property.^  The  ordinary  rule  of  confining  the  plain- 
tiff's damages  to  the  value  of  the  goods  at  the  time  of  the  defend- 
ant's breach  of  duty  has  at  least  the  merit  of  certainty  and  ease 
of  ap])lication.  It  is  undoubtedly  the  general  rule  every^vhere, 
and  in  many  jurisdictions  would  doubtless  be  applied  even  in  the 
ease  of  goods  of  fluctuating  value.*  How  far  the  rule  is  qualified 
by  the  allowance  of  consequential  damages  will  be  hereafter 
considered.' 

§  597.  Buyer's  rig^lit  of  action  where  property  has  not  passed. — 
Provisions  of  the  Sales  Act. — 

Sec.  67.  ACTION  FOR  FAILING  TO  DELIVER 
GOODS. —  (1.)  Where  the  property  in  the  goods  has  not  passed 
to  the  buyer,  and  the  seller  wrongfully  neglects  or  refuses  to  deliver 
the  goods,  the  buyer  may  maintain  an  action  against  the  seller  for 
damages  for  nondelivery. 

(2.)  The  measure  of  damages  is  the  loss  directly  anu  naturally 
resulting,  in  the  ordinary  course  of  events,  from  the  seller's  breach 
of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in  question, 
the  measure  of  damages,  in  the  absence  of  special  circumstances 
showing  proximate  damages  of  a  greater  amount,  is  the  difference 
between  the  contract  price  and  the  market  or  current  price  of  the 
goods  at  the  time  or  times  when  they  ought  to  have  been  delivered, 
or,  if  no  time  was  fixed,  then  at  the  time  of  the  refusal  to  deliver. 

'  Galigher  r.  .Tones,  129  V.  S.  103,  goods  at  a  higher  price  than  the 
9  S.  Ct.  335,  32  L.  ed.  658,  citing  market  value  at  the  time  of  the  de- 
many  State  decisions.  fendant's  breach  of  duty.     The  plain- 

*  In  Williams  v.  Eeynolds,  34  L.  J.  tiff  was  held  not  entitled  to  the  ad- 

Q.  B.  221,  and  Kennedy  c.  Whitwell,  vantage  of  this  enhanced  price. 

4    Pick.    466,    the    defendant,    subse-  'Infra,  §  614. 
quently  to  the  conversion,  resold  the 
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Tiis  section  is  copied  from  section  51  of  the  Englisli  Sale  of 
Goods  Act,  with  the  insertion,  however,  at  the  beginning  of  sub- 
section (1)  of  the  words:  "the  property  in  the  goods  has  not 
passed  to  the  buyer,  and  ".  The  English  section  seems  to  apply 
to  all  cases  whether  the  property  in  the  goods  has  passed  or  not ; 
but  as  the  seller  is  entitled  to  other  remedies  than  an  action  on 
the  contract  if  the  property  has  passed,  it  seems  better  to  deal 
with  that  case  in  a  separate  section,  as  has  been  done  in  section  66 
of  the  American  act.  Section  67  is,  therefore,  confined  to  cases 
where  the  property  in  the  goods  has  not  passed. 

§  59S.  Buyer's  right  of  action  for  failure  to  transfer  property. — ■ 
A  contract  to  sell  goods  necessarily  looks  forward  to  an  ultimate 
transfer  of  the  property  to  the  buyer.  "When  all  conditions  have 
been  fulfilled  which  qualify  the  seller's  obligation  to  complete  the 
contract  and  he  has  no  justifiable  excuse,  it  is  obvious  that  a 
right  of  action  arises.  Whether  a  repudiation  by  the  seller  before 
the  time  for  any  performance  on  his  part  arrives  can  operate  as, 
an  immediate  breach  of  contract  involves  the  same  question  as 
where  the  repudiation  is  made  by  the  buyer,  and  it  is  enough  to 
refer  to  the  discussion  that  has  already  been  given  upon  the 
matter.'"  A  word  should,  however,  be  added  in  regard  to  the 
case  where  the  buyer  has  already  paid  the  price,  and  the  seller's 
re-Dudiation  is,  therefore,  a  repudiation  of  a  purely  unilateral 
obligation.  It  has  already  been  seen^'  that  a  repudiation  by  the 
debtor  of  a  unilateral  money  obligation  cannot  be  sued  before  the 
time  when  the  money  was  due  under  the  contract.  But  it  is  not 
clear  whether  the  objection  to  an  immediate  right  of  action  is  the 
unilateral  character  of  the  obligation,  or  because  it  is  for  the 
payment  of  money.  It  cannot  be  regarded  as  settled  whether 
jurisdictions  which  allow  the  doctrine  of  anticipatory  breach 
would  apply  the  doctrine  in  the  case  of  a  unilateral  obligation  to 
deliver  goods,  or  to  perform  any  other  act  than  the  payment  of 
money.^^    Except  in  the  limited  class  of  cases  where  equity  gives 

"/Sfwpra,  §§  584,  585.  the  case  of  an  ordinary  money  con- 

11  Suvra,  §  585.  tract,  such  as  a  promissory  note  or 

"  In  Eoehm  v.  Horst,  178  U.  S.  1,  bond,   the   consideration   has    passed, 

17,    20    S.    Ct.    780,    43    L.    ed.    963,  there    are    no    mutual    obligations; 

Fuller,   C.   J.,   in   distinguishing   the  and   cases   of   that   sort   do   not  fall 

case  of  commercial  paper,  said:  "In  within  the  reason  of  the  rule."    It  is 
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specific  performance  of  a  oon'tract  to  sell  chattels,  an  action  for 
damages  is  the  buyer's  only  remedy  for  the  seller's  refusal  to  trans- 
fer the  property  in  the  goods  as  agreed.  jSTo  property  right  in  the 
goods  is  created  by  the  contract. -"^ 

§  599.  Measure  of  damages —  The  general  principle  already 
stated  that  the  measure  of  damages  for  breach  of  an  obligation 
is  the  sum  which  will  put  the  plaintiff  in  as  good  a  position  as 
he  would  have  been  in  if  the  obligation  had  been  fulfilled  applies 
here  also.  An.d  the  application  of  the  doctrine  can  be  summed  up 
by  the  same  formula  where  the  buyer  is  the  plaintiff  as  in  the 
case  where  the  seller  is  the  plaintiff.  ''  The  proper  measure  of 
damages  in  general  is  the  difference  between  the  contract  price 
and  the  market  price  of  such  goods  at  the  time  when  (and  place' 
where)  the  contract  is  broken,  because  the  purchaser  having  the 
money  in  his  hands  may  go  into  the  market  and  buy."  ^*  The 
test  of  market  value  is,  however,  but  a  means  of  getting  at  the 
buyer's  loss,  and  under  special  circumstances  it  may  cease  to  be 
exact  or  may  become  inapplicable.  Thei  buyer  may  be  able  to 
get  similar  goods  for  less  than  the  market  price,  and  if  he  does 
buy  goods  against  the  defendant's  contract  his  damages  must  be 
based  on  his  actual  loss ;  namely,  the  difference  between  the  price 
he  paid  and  that  which  he  would  have  had  to  pay  imder  the  con- 
equally  true  of  a  unilateral  obliga-  ner,  77  :Md.  331,  26  Atl.  502,  3» 
tion  to  deliver  goods  that  the  consid-  Am.  St.  Rep.  415 ;  JIcKercher  v. 
eration  has  passed  and  there  are  nO'  Curtis,  35  Mich.  478 ;  Austrian  r. 
mutual  obligations.  Springer,  94  Jlich.  343,  54  N.  W.  50, 

"Therefore,  if  after  a  contract  to  34  Am.  St.  Rep.  350;  Olson  v.  Sharp- 
sell  specific  goods  the  seller  in  viola-  less,  ,53  Minn.  91.,  55  N.  W.  125; 
tion  of  his  contract  sells  the  goods  to  Hewson  Supply  Co.  !'.  ^Minnesota 
another  purchaser,  replevin  will  not  Brick  Co.,  55  ^linn.  530,  57  N.  W. 
lie  against  the  latter  by  the  prior  120 ;  McKnight  v.  Dunlop,  5  N.  Y. 
purchaser.  Kerr  v.  Henderson,  62  537,  55  Am.  Dec.  370;  Dana  r, 
N.  J.  L,  724,  42  Atl,  1073,  Fiedler,  12  N.  Y,  40,  62  Am,  Dec,  130; 

"  Barrow  v.  Arnaud,  8  Q,  B,  595,  Cahen  r,  Piatt,  69  N,  Y,  348,  25  Am. 
609,  To  the  same  effect  are  Grand  Rep,  203 ;  Saxe  (■,  Penokee  Lumber 
Tower  Co.  v.  Phillips,  23  Wall.  Co,,  159  N,  Y,  371,  54  N.  E,  14;  Hill 
471,  23  L,  ed,  71;  Capen  v.  Glass  v.  Smith,  32  Vt,  433;  Coekburn  v. 
Co.,  105  111.  185 ;  Rahm  v.  Deig,  Ashland  Lumber  Co.,  54  Wis.  619,  13 
121  Ind,  283,  23  N",  E.  141;  Kribs  v.  N,  W.  49. 
Jones.  44  Md,  396;  McGrath  !',  Geg- 
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tract.'^  Sliould  the  buyer  pay  more  than  the  market  price,  how- 
ever, he  cannot  charge  the  excess  against  the  seller,  for  not  the 
seller's  wrong  but  his  own  folly  was  the  cause  of  the  excessive  pay- 
ment. The  rule  in  regard  to  the  difference  between  the  market 
price  and  the  contract  price  is  applicable  where  the  right  of  action 
is  based  upon  repudiation  as  well  as  where  based  upon  actual 
breach.^®  Where  the  goods  are  by  terms  of  the  contract  deliverable 
in  instalments,  the  same  principle  is  to  be  applied.  And  if  the 
value  of  the  goods  varies  during  the  period  of  the  contract,  the 
plaintiff's  damages  must  be  separately  calculated  for  each  instal- 
ment.^^ Sometimes  when  the  seller  is  unable  to  fulfill  his  obliga- 
tion at  the  time  when  performance  was  due,  by  mutual  consent 
the  time  for  delivery  is  extended.  The  damages  are  then  to  be 
calculated  as  of  the  time  of  the  subsequent  agreement.-'*  If  the 
seHefTias  prepaid  the  price  no  deduction  of  course  must  be  made 


"  Theiss  v.  Weiss,  166  Pa.  St.  9,  31 
Atl.  63,  45  Am.  St.  Rep.  638;  Morris 
V.  Supplee,  208  Pa.  St.  253,  57  Atl. 
566.  If  the  seller  had  paid  for  the 
goods  it  seems  clear  that  he  would 
be  under  no  obligation  to  put  nut 
a  further  sum  of  money  in  order  to 
take  advantage  of  a  favorable 
offer  to  purchase  goods  elsewhere  at 
less  than  market  price;  and  if  the 
buyer  chooses  to  take  advantage  of 
an  exceptional  chance  to  buy  goods 
cheaply,  and  does  not  profess  to 
make  the  purchase  for  the  account  of 
the  defaulting  seller,  there  seems  no 
reason  why  the  buyer  should  not  be 
allowed  to  claim  the  benefit  of  the 
transaction  for  himself  and  not  give 
the  seller  the  advantage  of  it.  Even 
though  the  buyer  has  not  paid  the 
price,  it  may  be  urged  that  he  is 
under  no  duty  to  the  defaulting  seller 
to  give'  him  the  advantsige  of  a  special 
opportunity  to  buy  at  a  low  price  if 
only  a  limited  amount  of  the  goods 
can  be  obtained  at  that  price.  It 
seems,  however,  to  be  generally  as- 
sumed   that   the    buyer    is    under    a 


duty  to  purchase  the  goods  at  a 
diminished  price  on  the  seller's  ac- 
count if  he  can  do  so,  and  even 
though  his  opportunity  to  purchase  at 
a  reduced  price  is  from  the  default- 
ing seller  himself,  it  has  been  held 
he  must  take  advantage  of  the  op- 
portunity in  order  to  minimize  the 
damages.  Lawrence  v.  Porter,  63 
Fed.  Rep.  62,  22  U.  S.  App.  483,  11 
C.  C.  A.  27,  26  L.  R.  A.  167. 

"  Leigh  V.  Paterson,  8  Taunt.  540 ; 
Emory  Mfg.  Co.  v.  Salomon,  178 
Mass.  582,  60  N.  E.  377 ;  Austrian  v. 
Springer,  94  Mich.  343,  54  N.  W.  50. 

"Brown  v.  MuUer,  L.  R.  7  Ex.  319; 
Ex  parte  Llansamlet  T.  P.  Co.,  L.  R. 
16  Eq.  155 ;  Barningham  v.  Smith,  31 
L.  T.  R.  540;  Delaware,  etc.,  H.  C. 
Co.  V.  MStchell,  92  111.  App.  577; 
Hill  V.  Chipman,  59  Wis.  211,  18 
N.  W.  160. 

"Ogle  V.  Earl  Vane,  L.  R.  2  Q.  B. 
275;  Hickman  v.  Haynes,  L.  R.  10 
C.  P.  598;  Ralli  v.  Rockmore,  111 
Fed.  Rep.  874;  Brown  v.  Sharkey, 
93  Iowa,  157,  61  N.  W.  364. 
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from  the  market  price.  ^®    And  on  the  other  hand  if  the  market 
price  is  no  greater  than  the  contract  price,  the  bayor  though  he 
has  a  right  of  action  can  recover  only  nominal  damages.^"     It  may 
be  that  no  market  exists  at  the  place  where   delivery  was   due. 
The  nearest  available  market  furnishes  the  basis  midtr  such  cir- 
cumstances; the  expense  of  obtaining  and  transporting  the  goods 
from  that  market  to  the  place  where  delivery  is  due  being  added.^' 
It  will  not  infrequently  happen  that  goods  have  no  market  value 
or  none  whick  can  be  determined  with  any  exactness.     AVherever 
goods  are  of  a  special  kind  or  are  of  a  peculiarly  good  or  bad 
grade  or  quality,  this  is  likely  to  occur.     In  such  a  case  the  court 
must  determine  the  value  of  the  goods  as  best  it  can  by  mu- 
sidering  the  expense  to  the  buyer  of  securing  similar  goods,  or 
goods  which  would  equally  well  serve  the  purpose. ^^     If  the  goods 
have  no  value  whatever,  the  buyer  can  never  be  entitled  to  more 
than  nominal  damages.^^     In  many  cases  the  plaintiff's  damage 
may  exceed  the  difEerence  between  the  contract  and  the  market 
price.     In  what  cases  such  special  or  consequential  damage  can 
be  recovered  will  be  considered  in  a  subsequent  section.^* 


'"  startup  V.  Cortazzi,  2  Cromp.  JI. 
&  R.  165;  Winside  State  Banlc  v. 
Lound,  52  Neb.  469,  72  N.  W.  486; 
Smethurst  v.  Woolston,  5  W.  &  S. 
106;  Humphreysville  Copper  Co.  r. 
Mining  Co.,  33  Vt.  92 ;  Hill  v.  Smith, 
32  Vt.  433. 

=°Valpy  !•.  Oakeley,  16  Q.  B.  941; 
Moses  V.  Rasin  (C.  C),  14  Fed.  Rep. 
772;  Fessler  ;:  Love,  48  Pa.  St.  407; 
Wire  V.  Foster,  02  Iowa,  114,  17  N. 
W.    174;    Merriman   v.  Machine   Co., 

96  Wis.  600,  71  N.  W.  1050. 
"Grand  Tower   Co.   r.  Phillips,  23 

Wall.  471,  23  L.  ed.  71;  Marshall  v. 
Clark,  78  Conn.  0.  60  Atl.  741 ;  Capen 
r.  Olasa  Co.,  105  III.  1R5;  South 
Gardiner   Lumber   Co.  v.   Bradstreet, 

97  Me.  165,  53  Atl.  1110;  National 
Tar  Co.  r.  Gaslight  Co.,  189  :\las3. 
234,  75  N.  E.  625 ;  Cahen  r.  Piatt,  69 
N.  Y.  348.  25  Am.  Rep.  203;  Notting- 
ham Coal  &  Ice  Co.  c.  Preas,  102  Va. 
820,  47   S.  E.  823. 


==Wilmoth  V.  Hamilton,  127  Fed. 
Rep.  48,  61  C.  C.  A.  584;  Bell  v. 
Reynolds,  78  Ala.  511,  56  Am.  R«p. 
52 ;  Jordan  r.  Patterson,  67  Conn. 
473,  35  Atl.  521 ;  Johnston  v.  Faxon, 
172  Jlass.  466,  52  N.  E.  539;  F.  W. 
Kavanaugh  ^Ifg.  Co.  r.  Rosen,  132 
Mich.  44,  92  N.  W.  788 ;  Ideal  Wrench 
Co.  V.  Gar-i'in  Machine  Co.,  92  N.  Y. 
App.  Div.  187,  74  N.  E.  1118;  Mc- 
Hose  i:  Fulraer,  73  Pa.  St.  365; 
Davis  r.  School  Furniture  Co.,  41 
W.  Va.  717,  24  ?.  E.  630.  In  Hinde 
r.  Liddell,  L.  E.  10  Q.  B.  265,  the 
court  took  into  consideration  the  ex- 
pense of  obtaining  a,  substitute  for 
the  goods  contracted  for.  But  an  un- 
necessarily expensive  substitute  can- 
not be  taken  as  the  measure  of  the 
buyer's  damages.  Warren  v.  Stod- 
dart,  105  U.   S.  224,  26  L.  ed.  1117. 

^  Barnes  ?•.  Brown,  130  N.  Y.  372, 
29   N.   E.   760. 

''Infra,  §  614. 
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§  600.  Rescission  and  recovery  of  price  paid.—  It  has  already 
been  seen^^  that  the  seller  may  in  certain  cases  rescind  the  contract 
and  recover  the  value  of  goods  which  he  has  furnished.  Similarly 
if  the  seller  repudiates  or  makes  material  default,  the  buyer  may 
rescind  the  contract  and  recover  the  price  or  any  part  of  it  that 
he  may  have  paid.  Where  a  buyer  is  allowed  rescission  as  a 
remedy  for  breach  of  warranty  in  an  executed  sale,  as  he  is  under 
the  Sales  Act,^''  the  right  of  rescission  and  recovery  of  the  price 
is  one  of  great  importance  and  wide  scope.  It  will  be  further 
considered  subsequently."^  But  even  in  England  and  other  juris- 
dictions where  rescission  of  an  executed  sale  is  not  allowed,  the 
buyer  may  recover  the  price  or  any  portion  of  it  which  has  been 
paid  if  there  is  a  total  failure  of  consideration.  There  is  such  a 
total  failure  if  the  seller  fails  to  transfer  to  the  buyer  the  property 
in  any  part  of  the  goods.  It  is  immaterial  whether  this  failure 
is  due  to  the  -buyer's  f  ault,^^  or,  because  owing  to  the  destruction 
of  the  goods  or  other  cause  rendering  performance  impossible 
without  the  seller's  fault  the  buyer  will  not  get  the  goods  for 
which  he  has  bargained. ^^  The  principle  has  sometimes  been 
extended  to  executed  sales,  especially  to  sales  of  negotiable  paper 
and  securities,  where  the  goods  were  not  what  they  purported  to 
be.^"     And  the  principle  is  applicable  to  other  cases  where  the 

^  t'^upra,  §  593.  had  and  received  was  allowed  by  a 

"  Section  69.  broker   against   hia   customer   to   re- 

"  See  infra,  §  n08.  cover  the   amount  paid  over  to   the 

"  JCash  V.  To^^Tie,  5  Wall.   689,   18  customer  as  the  proceeds  of  certain 

L.  ed.  527;   Pope  v.  AUis,  115  U.  S.  Guatemala    bonds,    which    were    un- 

363,  6  S.  Ct.  69,  29  L.  ed.  393 ;  Dal-  stamped  by  the  government  of  Guate- 

ton  V.   Bentley,   15   111.   420;   Header  mala  and  were,  therefore,  invalid.  The 

V.   Cornell,  58  N.  J.  L.  375,  33  Atl.  broker,    compelled    by    the    rules    of 

960 ;  Cleveland  v.  Sterrett,  70  Pa.  St.  the   Stock  Exchange,  had  previously 

204.  repaid   the   purchaser   the   price   the 

"  Logan   V.   Le  Mesurier,   6  Mbore  latter  had  paid.    The  reasoning  of  the 

P.   C.    116;    Stone  v.  Waite,   88  Ala.  court  appears  in  the  following  extract 

599,   7   So.   117;    Joyce  v.   Adams,   8  from   the   opinion  of  Tindal,   C.   J.: 

N.    Y.    291 ;    Williams    v.    Allen,    10  The  plaintiflf  "  delivered  the  money  to 

Humph.  337,  51  Am.  Dec.  709;  Kelly  the   defendant   on   an   understanding 

V.  Bliss,  54  Wis.  187,  11  N.  W.  488;  that  the  bonds  he  had  received  from 

Wong     Kg     v.     HaTvaiian     Govt.,     7  the   defendant   were   real    Guatemala 

Hawaii,  690'.  bonds,   such   as  were   salable   on   the 

"  Young  t'.  Cole,  3  Bing.  N.  C.  724.  Stock  Exchange.    It  seems,  therefore, 

Jn   that   case    an   action   for   money  that  the  consideration  on  which  the 

63 
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article  sold  is  not  simply  inferior  in  quality  to  what  was  justly 
expected  by  the  buyer,  but  different  in  kind,  as  if  a  watch  were 
sold  as  a  gold  watch,  when  in  fact  brass.^^  The  ground  on  which 
rescission  is  allowable  in  such  cases  in  jurisdictions  which  deny 
generally  the  right  to  rescind  an  executed  sale  for  the  seller's  fail- 
ure to  fulfill  his  legal  obligations  seems  rather  to  be  mistake  or 
fraud  than  breach  of  promise.  Doubtless  the  seller  in  these  cases 
is  liable  for  damages  upon  an  implied  warranty,  but  breach  of  this 
alone  under  the  English  rule  does  not  generally  and,  therefore, 
here  would  not  seem  to  afford  ground  for  rescission.  The  further 
element  of  mistake  or  fraud  is  a  proper  ground  for  rescission 
everywhere.^^  Except  where  the  element  of  difference  in  kind 
occurs  or  other  facts  showing  such  mistake  or  fraud  as  is  ground  for 
relief,  it  is  doubtful  if  jurisdictions  which  do  not  allow  rescission 
for  breach  of  warranty  can  pennit  rescission  by  the  buyer  of  an 
executed  sale.^^     Perhaps  an  exception  to  the  generality  of  this 


plaintiff  paid  his  money  has  failed  as 
completely  as  if  the  defendant  had 
contracted  to  sell  foreign  gold  coin 
and  had  handed  over  counters  in- 
stead. It  is  not  a  question  of  war- 
ranty; but  whether  the  defendant  has 
not  delivered  something  which,  though 
resembling  the  article  contracted  to 
be  sold,  is  of  no  value.''  Other  cases 
of  void  securities  where  recovery  was 
similarly  allowed  are :  Jones  v.  Ryde, 
5  Taunt.  488 ;  Westropp  i\  Solomon, 
8  C.  B.  345;  Gompertz  v.  Sartlett, 
2  E.  &  B.  849 ;  Gurney  v.  Womersley, 
4  E.  &  B.  1.33;  Meyer  -v.  Richards, 
163  U.  S.  385,  16  S.  Ct.  1148,  41 
L.  ed.  199;  Terry  !'.  Bissell,  26  Conn. 
23 ;  Merriam  r.  Wolcott,  3  Al.en,  258, 
80  Am.  Dec.  69 ;  Wood  v.  Sheldon,  42 
N.  J.  L.  421,  36  Am.  Rep.  523. 

"Sparling  v.  Marks,  86  111.  125. 
Similarly  where  a  patent  is  sold, 
which  turns  out  to  be  void.  Harlow 
V.  Putnam,  124  Mass.  553;  Shepherd 
V.  Jenkins,  73  Mo.  510;  Herzog  v. 
Heyman,  151  N.  Y.  587,  45  N.  E. 
1127,  56  Am.  St.  Rep.  646.  Compare 
Gloucester  Glue  Co.  v.  Russia  Cement 
Co.,    154   Mass.    92,   27    N.    E.    1005, 


12  L.  R.  A.  563,  26  Am.  St.  Rep.  214. 
So  where  the  goods  were  confi3caJ;ed 
by  the  United  States  because  of  the 
seller's  failure  to  pay  customs  duties 
—  a  failure  of  which  the  buyer  was 
ignorant.  Hamrah  r.  Maloof,  111  N. 
Y.  Suppl.  509. 

"  See  infra,  §  653  et  seg. 

==In  Behn  v.  Burness,  3  B.  &  S. 
751,  Williams,  J.,  said;  "In  cases 
where  the  thing  sold  is  not  specific 
and  the  property  has  not  passed  by 
the  sale,  the  vendee  may  refuse  to 
receive  the  thing  proffered  him  in 
performance  of  the  contract,  on  the 
ground  that  it  does  not  correspond 
with  the  descriptive  statement,  or,  in 
other  words,  that  the  condition  ex- 
pressed in  the  contract  has  not  been 
performed,  l^till  if  he  receives  the 
thing  sold,  and  has  the  enjoyment 
of  it,  he  cannot  afterward  treat  the 
descriptive  statement  as  a  condition, 
tut  only  as  an  agreement  for  a  breach 
of  which  he  may  iring  an  action  to 
recover  damages."  So  in  Varley  v. 
Whipp.  [1900]  1  Q.  B.  513,  Channell, 
J.,  said :  "  If  the  propei  ^y  in  the  ma- 
chine passed  prior  to  July  2d,  nothing 
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rule  exists  where  the  buyer  accepts  part  of  the  goods  to  which 
the  contract  relates  in  the  expectation  of  receiving  the  rest,  and  the 
rest  are  not  furnished.  In  such  a  case  the  buyer  may  return  the 
part  of  the  goods  which  he  has  received.^*  And  if  the  cases  which 
have  just  been  rested  on  mistake  or  fraud  cannot  be  fully  explained 
in  that  way,  another  exception  must  be  admitted  to  the  denial  of 
the  right  of  rescission  of  executed  sales  by  the  English  law.  This 
second  exception  would  then  consist  of  cases  wher6  the  property 
was  wholly  worthless  so  that  there  was  a  total  failure  of  considera- 
tion. Difficult  questions  may  arise  in  applying  the  principles  of 
rescission  to  contracts  where  the  goods  are  sold  in  lots  or  in  in- 
stalments. On  the  one  hand  if  a  certain  sum  of  money  was  paid 
with  direct  reference  to  a  particular  instalment  which  was  never 
delivered,  the  buyer  may  no  doubt  recover  the  payment  f^  and  it  is 
equally  clear  that  if  a  lump  price  is  fixed  for  all  the  goods  the  buyer 
cannot  recover  any  portion  of  the  price,  because  part  of  the  goods 
were  not  delivered.^®  An  intermediate  case  arises  where  the  price 
is  fixed  by  weight  or  measure.  In  such  a  contract  though  it  is 
not  contemplated  that  several  payments  shall  be  made,  and  the 
contract  is,  therefore,  not  divisible,  it  has  been  held  that  a  buyer 
who  receives  less  than  the  quantity  for  which  he  has  paid  may 
keep  what  he  has  received  and  recover  on  the  basis  of  partial 
failure  of  consideration  that  portion  ol  the  price  for  which  no 

that    the   buyer   could   do   afterward  posed  might  return  part  of  the  goods, 

would    divest    it.       The   question   is,  Whatever  difficulty  there  may  be  in 

Did   the   property   pass  ?  "     See   also  reconciling  this  with  the  general  rule 

Blackburn,  Sale  (2d  ed.),  495;  4  Col.  of  the  English  law  forbidding  rescis- 

L.  Rev.,  p.  105.  sion   after   the   property   has   passed, 

"*  Shipton  V.  Casson,  5  B.  &  C.  378;  the  right  of  the  buyer  seems  well  set- 

Oxendale  i;.  Wetherell,  9  B.  &  C.  386.  tied.     See  also  Polhemus  v.  Heiman, 

But  of  these  cases  the  editor  of  the  45    Cal.    573;    Bowker    v.    Hoyt,    18 

second    edition    of    Blackburn,    Sale,  Pick.   555,   558.      (But  in  Massachu- 

says   ( p.  501 )  :     "  But  it  seems  more  setts,  at  least,  rescission  is  allowed 

than  doubtful,  on  principle,  whether  of    an   executed    sale    for    breach   of 

he    [the    buyer]    could   do   so   if   the  promise.) 

property   had   passed   to  him   in  the  ^  See  Young  &  Conant  Mfg-.  Co.  v. 

absence  of  some  agreement,  expressed  Wakefield,  121  Mass.  91;  Raphael  v. 

or  implied."     In  Colonial  Ins.  Co.  v.  Reinstein,   154  Mass.   178,   28   N.   E. 

Adelaide  Ins.  Co.,  12  A.  C.  128,  138,  141. 

the    suggestion    is,    however,    again  "  Miner  v.  Bradley,  22  Pick,  457. 

made  that  the  buyer  in  the  case  sup- 
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equivalent  has  been  fumished  by  the  seller.^"  Where  the  seller's 
breach  of  promise  or  warranty  is  regarded  as  ground  for  the 
rescission  of  an  executed  sale  as  well  as  of  an  executory  con- 
tract, most  of  the  difficulties  alluded  to  in  this  section  disappear. 
In  such  jurisdictions,  subject  to  limitations  of  time  and  election 
of  remedies,  the  buyer  may  return  what  he  has  received  and  re- 
cover what  he  has  paid.^^ 

§  601.  Right  to  specific  performance  —  Provisions  of  the  Sales 
Act.— 

Sec.    68.    SPECIFIC    PERFORMANCE.— Where    the 

seller  has  broken  a  contract  to  deliver  specific  or  ascertained  goods, 
a  court  having  the  powers  of  a  court  of  equity  may,  if  it  thinks  fit, 
on  the  application  of  the  buyer,  by  its  judgment  or  decree  direct  that 
the  contract  shall  be  performed  specifically,  without  giving  the  seller 
the  option  of  retaining  the  goods  on  payment  of  damages.  The 
judgment  or  decree  may  be  unconditional,  or  upon  such  terms  and 
conditions  as  to  damages,  payment  of  the  price  and  otherwise,  as  to 
the  court  may  seem  just. 

This  section  follows  section  52  of  the  English  Sale  of  Goods  Act. 
Some  changes  in  wording,  however,  have  been  made.  The  Eng- 
lish section  begins  with  the  following  words :  "  In  an  action  for 
breach  of  contract  to  deliver  specific  or  ascertained  goods,  the 
court  may,  if  it  thinks  fit,  on  the  application  of  the  plaintiff," 
and,  thereafter,  proceeds  as  in  the  American  act.  At  the  end 
of  the  English  section  the  following  words,  which  have  been 
dropped  from  the  American  act,  have  been  added:  "And  the  ap- 
plication by  the  plaintiff  may  be  made  at  any  time  before  judg- 
ment or  decree."  Courts  of  equity  have  very  closely  restricted 
their  jurisdiction  in  regard  to  contracts  for  the  sale  of  personal 
property.  It  would  sometimes  promote  justice  if  the  courts 
were   somewhat    more    ready    to    allow  specific    performance   of 

"Devaux  e.  Conolly,  8  C.  B.  640.  was   only   24   and    132%    tons.     The 

In  this  case  the  buyer  ordered  two  buyers  took  the  goods  and  sold  them, 

parcels  of  terra  japonica  of  25  and  and  were  held  entitled  to  recover  from 

150  tons,  respectively,  at  18s  per  cwt.  the   seller   the    portion   of   the   price 

The  price  was  paid  before  the  arrival  which   had  been  overpaid.     See   also 

of  the  goods.    On  their  arrival  it  ap-  Hill  r.  Rewee,   11  Mete.  268,  272. 

peared  that  the   weight  of   the   lots  "  See  infra,  §  608. 
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contracts  to  sell  goods  in  eases  where  for  any  reason  dam- 
ages did  not  seem  adequate.  This  section  of  the  act  will 
perhaps  dispose  courts  to  enlarge  somewhat  the  number  of  cases 
where  specific  performance  is  allowed.  It  is  worth  noting  that 
on  the  Continent  of  Europe^"  and  in  Scotland**'  specific  perform- 
ance is  allowed  without  any  other  limitations  than  those  which 
the  circumstances  of  the  case  necessarily  impose. 

§  602.  Specific  enfoTcement  of  sales  of  personal  property. —  If 
damages  are  an  adequate  remedy,  a  court  of  equity  will  never 
grant  specific  performance,  and  it  has  been  held,  with  perhaps 
too  great  stringency,  that  for  breach  of  contracts  for  the  sale  of 
goods  damages  are,  as  a  rule,  an  adequate  remedy.  In  a  few  excep- 
tional cases,  however,  specific  performance  has  been  granted,  as 
for  slaves,*^  works  of  art,*^  heirlooms  and  property  valuable  for 
sentimental  reasons,*^  vessels,'**  valuable  document?  of  various 
kinds.*''  Much  litigation  has  arisen  in  regard  to  the  right  to 
demand  specific  performance  of  a  contract  to  sell  stock.  In  Eng- 
land, though  a  contract  for  the  sale  of  government  bonds  (or 
stock,  as  it  is  called  in  England,)  is  not  specifically  enforcible 
because  such  securities  are  always  to  be  had  by  any  person  in 

"9  Harv.  L.  Rev.  78;  22  Harv.  L.  N.   E.    830    (prize     cup)  ;    Onondaga 

Rev.  161.  Nation   v.   Thaclier,    53    N.   Y.   App. 

"  Stewart  v.  Kennedy,  15  A.  C.  75,  I)iv.  561,  65  N.  Y.  Suppl.  1014;  affd., 

102,  105.  169  N.  Y.  584,  62  N.  E.  1098   {belt8 

"Murphy  t'.    Clark,   9   Miss.   221;  of  wampum). 

Williams  v.   Howard,   3   Murph.   74;  "Hart  v.  Herwig,  L.  R.  8  Ch.  860, 

Young  y.  Burton,  1  McMuU.  Eq.  255;  866;    Batthyany   v.    Bouch,   50    L.   J. 

■VVomack   V.   Smith,   11   Humph.   478,  Q.  B.  421. 

54  Am.  Dec.  51 ;  Summers  v.  Bean,  "  Williams  v.  Carpenter,  14  Colo. 
13  Gratt.  404.  In  this  respect,  as  in  477,  24  Pac.  558;  McMuUen  v.  Van- 
some  other  respects,  the  law  relating  zant,  73  111.  190  (promissory  note)  ; 
to  slaves  followed  the  doctrines  more  Pattison  t'.  Skillman,  34  N.  J.  Eq. 
commonly  applicable  to  real  property.  344     (papers     relating   to    a    title)  ; 

"  Fells  V.  Reed,  3  Ves.  70   ( an  en-  McGowin    r.   Remington,    12   Pa.    St. 

graved     tobacco    box)  ;     Lowther    v.  5G,    51    Am.    Dec.    584     (maps    and 

Lowther,   13  Ves.  95    (a  painting  by  charts)  :   Dock   v.   Dock,   180  Pa.   St. 

Titian)  ;    Falcke    v.    Gray,    4    Drew.  14,  36  Atl.  411,  57  Am.  St.  Rep.  617 

651    (rare  china  jars).  (letters);    Battalion  Westerly  Rifles 

"Pusey  V.  Pusey,   1  Vern.  273    (a  v.  Swan,  32  R.  I.  333,  47  Atl.  1090, 

horn)  ;   'Thorn    v.    Commissioners    of  84  Am.  St.  Rep.  849   (book  belonging 

Public    Works,    32    Beav.    490     (old  to  a  company  of  militia).     In  some 

stone     from     Westminster     bridge)  ;  of  these  eases  at  least  the  documents 

Wilkinson  v.  Stitt,  175  Mass.  581,  56  had  no  pecuniary  value. 


998 


AcTioxs  I'OB,  Beeach  of  the  Conteact. 


the  market/"  a  contract  for  the  sale  of  shares  in  a  corporation 
is  specifically  enforcible.*^  In  the  United  States  the  test 
adopted  is  whether  the  shares  can  readily  be  secured  in  the  mar- 
ket; if  not,  specific  performance  is  allowed,  but  otherwise  relief 
must  be  sought  in  an  action  at  law  for  damages.**^  A  contract  for 
the  sale  of  a  patent  will  be  specifically  enforced,*''  or  a  copy- 
right.^" In  some  cases,  though  goods  may  of  themselves  not  be 
of  a  kind  which  would  ordinarily  induce  a  court  of  equity  to 
give  specific  performance,  the  importance  of  the  goods  in  the 
particular  case,  and  the  difficulty  of  acquiring  them,  except 
through  the  defendant,  will  induce  the  court  1>o  decree  specific 
performance/'^  Another  reason  has  been  suggested  for  giving  the 
vendee  of  future  personalty  sometimes  at  least  a  lien  upon  the 


"Cud  V.  Rutter,  1  P.  Wms.  570; 
Nutbrown  v.  Thornton,  10  Ves.  161. 

"  Duncuft  V.  Albrecht,  12  Sim.  189; 
Shaw  V.  Fisher,  5  De  G.  M.  &  G.  596, 
606;  Cheale  v.  Kenward,  3  De  G. 
&  J.  27 ;  Poole  r.  Middleton,  29  Beav. 
646  (Patent  Fuel  Co.)  ;  Paine  v. 
Hutchinson,  L.  R.  3  Ch.  388. 

"  Hyer  v.  Richmond  Traction  Co., 
168  U.  S.  471,  488,  18  S.  Ct.  114, 
42  L.  ed.  547 ;  Ross  !'.  Union  Pacific 
Ry.  Co.,  1  Wbolw.  26;  Treasurer  v. 
Commercial  Coal  Co.,  23  Cal.  390; 
Krouse  v.  Woodward,  110  Cal.  638, 
42  Pac.  1084;  Frue  v.  Houghton,  6 
Colo.  318;  Cowles  f.  Whitman,  10 
Conn.  121,  124,  25  Am.  Dec.  60; 
Diamond  Co.  t'.  Todd,  6  Del.  Ch.  163, 
180,  14  Atl.  27;  Adams  v.  Messinger, 
147  Mass.  185,  17  N.  E.  491,  9  Am. 
St.  Rep.  679 ;  New  England  Trust  Co. 
V.  Abbott,  162  Mass.  148,  154,  38 
N.  E.  432;  Cushman  v.  Thayer  Mfg. 
Co.,  76  N.  Y.  365,  369,  370,  32  Am. 
Rep.  315;  .Johnson  v.  Brooks,  93 
N.  Y.  337,  343;  White  v.  Schuyler,  1 
Abb.  Pr.  (N.  S.)  300;  Ashe  v.  Johnson's 
Admr..  2  Jones  Eq.  149;  Northern 
Ry.  Co.  V.  Walworth,  193  Pa.  St. 
207,  44  Atl.  253,  74  Am.  St.  Rep. 
683    (explaining  Foil's  App.;   91  Pa. 


St.  434,  36  Am.  Rep.  671)  ;  Manton 
V.  Ray,  18  R.  I.  672,  29  Atl.  998,  49 
Am.  St.  Rep.  811;  Bumgardner  r. 
Leavitt,  35  W.  Va.  194,  13  S.  E.  67, 
12  L.  R.  A.  776;  Avery  i:  Ryan,  74 
Wis.  591,  596,  43  N.  W,  317. 

"Cogent  V.  Gibson,  33  Beav.  557; 
Hull  V.  Pitrat,  45  Fed.  Rep.  94; 
Whitney  v.  Burr,  115  111.  289,  3 
N.  E.  434;  Adams  v.  Messinger,  147 
Mass.  185,  17  N.  E.  491,  9  Am.  St. 
Rep.  679;  Spears  i;.  Willis,  151  N.  Y. 
443,  45  N.  E.  349;  Reese's  Appeal, 
122  Pa.  St.  392,  15  Atl.  807;  Valley 
Iron  Works  Co.  r.  Goodrick,  102  Wis. 
436,  78  N.  W.  1096. 

•"Sweet  v.  Cater,  11  Sim.  572. 

"  Equitable  Gas  Light  Co.  v.  Balti- 
more Coal  Tar  Co.,  63  :\Id.  285 
(agreement  to  sell  all  the  coal  tar 
produced  by  the  defendant's  gas 
works.  This  was  indispensable  to  the 
plaintiff's  business  and  could  not  be 
obtained  elsewhere  except  at  a  great 
distance)  ;  Gloucester  Glue  Co.  v. 
Russia  Cement  Co.,  154  Mass.  92,  27 
N.  E.  1005,  12  L.  R.  A.  563,  26  Am. 
St.  Rep.  214  (agreement  to  sell  fish 
skins,  the  supply  being  controlled  by 
the  defendant). 
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property.  In  a  few  cases'*  the  insolvency  of  the  seller  has  been 
stated  as  a  possible  ground  for  enforcing  specifically  a  contract 
to  sell  goods  of  a  sort  not  ordinarily  within  the  jurisdiction  of 
equity,  and  these  suggestions  have  been  adopted  in  one  Illinois 
decision. ^^  If  the  seller  is  insolvent,  obviously  a  judgment  for 
damages  will  not  adequately  protect  the  buyer,  but  on  the  other 
hand  the  law  regarding  delivery  and  retention  of  possession,  and 
also  the  law  of  bankruptcy,  materially  qualify  if  not  destroy  the 
right  of  a  court  of  equity  to  enforce  the  promise.  As  to  delivery 
and  retention  of  possession  it  is  obvious  that  a  promise  to  sell 
future  goods  can  surely  have  no  greater  effect  than  an  actual 
sale  of  existing  goods,  so  that  at  least  it  may  safely  be  said  that 
wherever  the  latter  transaction  would  not  be  valid  without  deliv- 
ery against  creditor  of  the  seller  or  against  purchasers  from  him, 
the  effect  of  the  former  transaction  must  equally  be  limited. 
Unless  rights  of  such  creditors  or  purchasers  have  actually  at- 
tached, however,  retention  of  possession  would  not  be  material. 
But  it  is  the  law  of  bankruptcy  that  most  clearly  shows  the 
error  of  basing  an  equitable  lien  on  the  insolvency  of  the  vendor. 
Insolvency  is  the  very  circumstance  which  makes  it  improper  for 
the  seller  to  carry  out  his  contract.  Even  against  the  seller  him- 
self, when  no  purchasers  or  attaching  creditors  have  complicated 
the  situation,  it  cannot  be  permissible  for  a  court  of  equity  to  de- 
cree specific  performance  on  the  ground  of  his  insolvency  in  this 
country  while  a  statute  like  the  present  Bankruptcy  Act  is  in 
force.  To  do  so  is  nothing  less  than  ordering  the  defendant  to 
commit  an  act  of  bankruptcy;  for,  since  insolvency  is  regarded 
as  a  necessary  basis  of  the  equity,  until  insolvency  there  is  but 
a  contract  cognizable  at  law  and  giving  no  equitable  interest  in 
the  property.  To  satisfy  such  a  contract  is  an  act  of  bankruptcy 
under  the  present  statute;  as  under  the  Bankruptcy  Act  of  1867. 
Even  more  clearly,  if  the  rights  of  creditors  or  of  a  trustee  in 
bankruptcy  have  in  fact  attached,   a  court  of  equity  cannot  be 

"Doloret  v.  Rothschild,   1   Sim.  &  14  Colo.  477,  24  Pac.  558;   Ames  v. 

St.  590,  598;  Bowling  v.  Betjemann,  Witbeck,  179  111.  458,  475,  53  N.  E. 

2  Johns.  &H.  544;  Dilburn  v.  Young-  969;  Allen  v.  Freeland,  3  Rand.  170, 

Wood,   85  Ala.   449,  451,  5   So.   175;  174;  Avery  v.  Ryan,  74  Wis.  591,  600, 

Treasurer  V.  Commercial  Coal  Co.,  23  43  N.  W.  317. 

Cal.  390,  393;  Williams  v.  Carpenter,  "Parker  v.  Garrison,  61  111.  250. 


10-00  AcTIO^'s  POR  Beeach  of  the  Coxteact. 

justified  in  attempting,  in  violation  not  only  of  the  maxim  that 
equality  is  equity,  but  also  of  the  spirit  if  not  the  letter  of  a  bind- 
ing statute,  to  give  property  to  a  specific  creditor  when  the  only 
reason  for  so  doing  is  insolvency,  the  very  state  of  aifairs  which 
is  the  foundation  for  proceedings  in  bankruptcy  and  the  division 
of  the  property  among  all  creditors  alike. 

§  603.  Buyer's  remedies  for  breach  of  warranty  —  Provisions  of 
Sales  Act. — 

Sec.  69.  REMEDIES  FOR  BREACH  OF  >VAR- 
RANTY. —  (1.)  Where  there  is  a  breach  of  warranty  by  the  seller, 
the  buyer  may,  at  his  election  — 

(a.)  accept  or  keep  the  goods  and  set  up  against  the  seller,  the 
breach  of  warranty  by  way  of  recoupment  in  diminution  or  extinc- 
tion of  the  price; 

(b.)  accept  or  keep  the  goods  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  warranty; 

(c.)  refuse  to  accept  the  goods,  if  the  property  therein  has  not 
passed,  and  maintain  an  action  against  the  seller  for  damages  for 
the  breach  of  warranty; 

(d.)  rescind  the  contract  to  sell  or  the  sale  and  refuse  to  receive 
the  goods,  or  if  the  goods  have  already  been  received,  return  them 
or  offer  to  return  them  to  the  seller  and  recover  the  price  or  any 
part  thereof  which  has  been  paid. 

(2.)  When  the  buyer  has  claimed  and  been  granted  a  remedy 
in  any  one  of  these  ways,  no  other  remedy  can  thereafter  be  granted. 

(3.)  Where  the  goods  have  been  delivered  to  the  buyer,  he 
cannot  rescind  the  sale  if  he  knew  of  the  breach  of  warranty  when 
he  accepted  the  goods,  or  if  he  fails  to  notify  the  seller  within  a 
reasonable  time  of  the  election  to  rescind,  or  if  he  fails  to  return 
or  to  offer  to  return  the  goods  to  the  seller  in  substantially  as 
good  condition  as  they  were  in  at  the  time  the  property  was  trans- 
ferred to  the  buyer.  But  if  deterioration  or  injury  of  the  goods 
is  due  to  the  breach  of  warranty,  such  deterioration  or  injury  shall 
not  prevent  the  buyer  from  returning  or  offering  to  return  the  goods 
to  the  seller  and  rescinding  the  sale. 

(4.)  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  the  buyer  shall  cease  to  be  liable  for  the  price  upon  return- 
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ing  or  offering  to  return  the  goods.  If  the  price  or  any  part  thereof 
has  already  been  paid,  the  seller  shall  be  liable  to  repay  so  much 
thereof  te  has  been  paid,  concurrently  with  the  return  of  the  goods, 
or  immediately  after  an  offer  to  return  the  goods  in  exchange  for 
repayment  of  the  price. 

(5.)  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  if  the  seller  refuses  to  accept  an  offer  of  the  buyer  to  return 
the  goods,  the  buyer  shall  thereafter  be  deemed  to  hold  the  goods 
as  bailee  for  the  seller,  but  subject  to  a  lien  to  secure  the  repay- 
ment of  any  portion  of  the  price  which  has  been  paid,  and  with 
the  remedies  for  the  enforcement  of  such  lien  allowed  to  an  unpaid 
seller  by  section  53. 

(6.)  The  measure  of  damages  for  breach  of  warranty  is  the  loss 
directly  and  naturally  r^ulting,  in  the  ordinary  course  of  events, 
from  the  breach  of  warranty. 

(7.)  In  the  case  of  breach  of  warranty  of  quality,  such  loss,  in 
the  absence  of  special  circumstances  showing  proximate  damage 
of  a  greater  amount,  is  the  difference  between  the  value  of  the 
goods  at  the  time  of  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty. 

This  section  differs  materially  from  the  corresponding  section  of 
the  English  Sale  of  Goods  Act.''*  The  most  noticeable  change 
which  has  been  made  is  the  allowance  of  the  right  of  rescission 
in  the  American   act   for  reasons   which   will  be   stated   subse- 

"  Sec.  53.  (1)  Where  there  is  a  breach  from  the  breach  of  warranty.  (3) 
of  warranty  by  the  seller,  or  where  In  the  case  of  breach  of  warranty  of 
the  buyer  elects,  or  is  compelled,  to  quality  such  loss  is  prima  facie  the 
treat  any  breach  of -a  condition  on  difference  between  the  value  of  the 
the  part  of  the  seller  as  a  breach  of  goods  at  the  time  of  delivery  to  the 
warranty,  the  buyer  is'  not  by  reason  buyer  and  the  value  they  would  have 
only  of  such  breach  of  warranty  en-  had  if  they  had  answered  to  the  war- 
titled  to  reject  the  goods;  but  he  may  ranty.  (4)  The  fact  that  the  buyer, 
(a)  set  up  against  the  seller  the  has  set  up  the  breach  of  warranty 
breach  of  warranty  in  diminution  or  in  diminution  or  extinction  of  the 
extinction  of  the  price;  or  (b)  main-  price,  does  not  prevent  him  from 
tain  an  action  against  the  seller  for  maintaining  an  action  for  the  same 
damages  for  the  breach  of  warranty.  breach  of  warranty  if  he  has  suffered 
(2)  The  measure  of  damages  for  further  damage.  (5)  Nothing  in 
breach  of  warranty  is  the  estimated  this  section  shall  prejudice  or  affect 
loss  directly  and  naturally  resulting  the  buyer's  right  of  rejection  in 
in    the    ordinary    course    of    events,  Scotland  as  declared  by  this  act. 
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quently.^^  The  English  act  is  also  open  to  objection  for  apparently 
not  allowing  rejection  of  the  goods  for  breach  of  warrant}- 
where  the  property  has  not  passed.  The  only  way  to  aVoid  this 
construction  is  by  asserting  that  there  can  be  no  warranty  in  an 
executory  contract  to  sell.^®  The  American  act  also  differs  from 
the  English  act  in  not  allowing  the  buyer  both  to  recoup  for  the 
diminished  value  of  goods  bought  and  also  to  maintain  an  action 
for  breach  of  warranty.  In  construing  the  American  act  it  will  be 
observed  that  no  limitation  is  put  upon  the  word  "  warranty  "  in 
the  first  sentence.  Accordingly,  the  section  applies  both  to  im- 
plied warranties  and  to  express  warranties,  both  of  quality  and 
of  title;  and  under  the  broad  definition  of  express  warranties  in 
section  12,  any  promise  in  regard  to  the  goods,  as  well  as  affirma- 
tions fulfilling  the  requisites  there  laid  down,  will  come  within 
the  meaning  of  the  word.  It  must  also  be  observed  that  section 
i9  to  some  extent  qualifies  section  69  (1)  (a)  and  (b). 

§  604.  Election  of  remedies  for  breach  of  warranty. — Various 
possibilities  are  open  to  the  buyer  when  the  seller  has  been  guilty 
of  a  breach  of  a  promise  or  warranty.  It  may  be  supposed:  (1) 
That  the  property  in  the  goods  has  passed,  (2)  that  it  has  not. 
In  the  second  case  supposed  the  buyer,  as  has  already  been  seen,^^ 
may  refuse  to  accept  the  goods.  How  far  he  has  the  right  to  take 
the  goods  and  thereafter  seek  redress  for  the  seller's  breach  of 
obligation  has  also  been  previously  considered  ;^^  and  that  dis- 
cussion is  applicable  if  it  be  supposed  that  the  property  in  the 
goods  has  passed.  But  it  still  remains  to  be  considered  what 
remedy  the  buyer  has  after  the  property  has  passed  in  cases 
where  the  acceptance  of  the  goods  or  the  failure  to  give  notice 
of  defects  has  not  deprived  him  of  a  right  to  redress.  Three 
remedies  are  allowed  him  under  the  Sales  Act,  and  two,  at  least, 
of  these  three  remedies  are  generally  recognized  at  common  law. 

"  Section  608.  determining  what  is  a  collateral  war- 

"  This  seems  to  be  the  view  taken  ranty  and  what  is  a  condition.     See 

in   Benjamin,    Sale    (5th    Eng.   ed.),  criticisms   of  the   act  on  this   point, 

p.    1003:      "The    authorities    go    to  supra,    §§    178-182,    and   also   Benja- 

show    that    the    question    whether    a  min    (5th  Eng.  ed.),  pp.  566,  1003. 
stipulation  as  to  quality  is  collateral  "Sales    Act,     §     11     (2)  ;     svpra, 

depends   upon   whether    the   property  |  178.     See  also  §   184. 
has  passed."     The  English  act  itself  "  See   Sales  Act,   §   49,  and   supra, 

contains  nothing  to  aid  the  reader  in  §  484  et  seq. 
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These  three  remedies  are:     (1)   Recoupment,    (2)   an  action  or 
counterclaim  for  damages,  (3)   rescission. 

§  605.  Recoupment.—  The  right  of  recoupment  has  been  much 
confused  in  our  law  with  the  rights  of  set-off  and  counterclaim, 
and  the  words  are  frequently  used  indiscriminately,  but  a  distinc- 
tion should  be  observed.  Set-off  is  a  statutory  right  and  was  first 
allowed  in  the  reign  of  Queene  Anne.®"  The  right  was  confined 
to  cases  where  both  the  claim  of  the  plaintiff  and  the  crossclaim 
of  the  defendant  were  liquidated  debts.  So  narrow  a  right  was 
frequently  of  little  avail  and  modern  statutes  of  counterclaim 
have  much  extended  the  right.  The  statutes  are  not  identical, 
but  allow  in  general  a  defendant  to  litigate  in  an  action  brought 
against  him  a  cognate  claim  of  his  own,  whether  for  a  liquidated 
sum  or  not.  Had  these  broad  statutes  been  passed  earlier  there 
would  probably  have  been  little  occasion  for  the  development  of 
the  doctrine  of  recoupment,  for  a  defendant  by  means  of  counter- 
claim, in  most  cases,  can  get  the  same  redress  and  more  than  he 
can  by  means  of  recoupment.  This,  however,  is  not  true  in  every 
case.  The  theory  of  recoupment  is  that  the  plaintiff's  damages 
are  cut  down  to  an  amount  which  will  compensate  him  for  the 
value  of  what  he  has  given.  In  many  cases  this  remedy  is  equiva- 
lent in  its  results  to  the  ordinary  right  of  a  defendant  under  stat- 
utes of  counterclaim  to  have  any  damages  to  which  he  is  entitled 
deducted  by  way  of  counterclaim  from  the  contract  price,  but  the 
theory  on  which  the  amount  is  arrived  at  under  1;he  doctrine  of 
recoupment  and  under  the  doctrine  of  covmterclaim  is  different. 
Under  the  doctrine  of  recoupment  the  theory  is  that  the  defendant 
is  not  bound  to  perform  the  contract  on  his  part,  but  he  has 
received  something  of  value  for  which  he  ought  to  pay.  Under 
the  doctrine  of  counterclaim  the  defendant  does  not  seek  to  avoid 
his  obligation  under  the  contract  but  claims  the  right  to  enforce 
the  plaintiff's  obligations  and  to.  deduct  the  plaintiff's  liability 
for  breach  of  that  obligation  from  the  amount  due  from  himself. 
In  some  cases,  moreover,  these  remedies  will  not  produce  the  same 
result.     It  may  be  that  the  imperfection  of  the  plaintiff's  per- 

•TV  &  V  Anne,  o.  17;  later  extended  by  2  Geo.  II,  c.  22,  §  13,  and  8  Geo. 
II,   c.  24,   §§   4  and  5. 
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formance  was  due  to  an  accident  for  which  neither  he  nor  the 
defendant  is  responsible  and  for  which  consequently  the  plaintiff 
is  not  liable  in  damages,  yet  the  defendant  ought  not  to  be  com- 
pelled to  pay  the  full  price  but  only  the  value  of  the  performance 
he  has  received.™  Again  a  case  may  be  supposed  where  the  im- 
perfection of  the  plaintiff's  performance,  though  wrongful,  has 
not' caused  the  defendant  any  damages.'^''^  iloreover  any  conse- 
quential damages  to  which  the  defendant  would  be  entitled  cannot 
be  considered  under  recoupment.  Such  damages  must  be  based 
on  the  enforcement  of  the  seller's  obligation,  not  on  a  cutting 
down  of  the  buyer's  obligation  to  the  value  of  what  he  has  re- 
ceived. The  matter  may  be  summed  up  by  saying  that  by  means 
of  counterclaim  both  sides  of  the  contract  are  enforced  in  the  same 
litigation,  while  by  means  of  recoupment  the  defendant  is  allowed 
to  avoid  the  contract  which  was  made  and  substitute  in  its  stead  a 
quasi-coTotT actual  obligation  for  the  value  of  what  he  has  received. 
So  the  doctrine  is  stated  by  Parke,  B.,  in  the  leading  case  on  the 
subject  in  the  law  of  sales. ®^  "  Formerly,  it  was  the  practice,  where 
an  action  was  brought  for  an  agreed  price  of  a  specific  chattel 
sold  with  a  warranty,  or  of  work  which  was  to  be  performed  ac- 

'"  This  ca'^e  is  covered  partly  by  the  deficiency  had  caused  the  defend- 
section  7  of  the  Scales  Act,  and  partly  ant  no  damage  (apparently  because 
under  section  73  it  is  left  to  the  he  had  been  unable  to  sell  even  125^ 
rules  of  the  common  law  governing  tickets  to  the  boat),  and  the  def end- 
impossibility,  ant    admitted    this.      The    Imperial 

"An  interesting  ilhistration  of  Court  held  that  the  defendant  was 
this  possibility  is  found  in  a  German  liable  for  but  500  marks.  If  he  had 
decision  reported  in  34  Seuffert's  chosen,  he  could  have  refused  the 
Arcliiv,  420.  The  defendant  hired  a  steamer  altogether,  but  he  might  take 
steamer  of  the  plaintiff  for  the  pur-  the  steamer,  and  as  the  plaintiff  hal 
pose  of  carrying  passengers  to  see  warranted  a  particular  quality  which 
the  manoeuvres  of  the  German  navy  had  a  direct  relation  to  the  price 
on  a  certain  day.  The  plaintiff  war-  fixed,  the  latter  was  not  entitled  to 
ranted  that  200  passengers  could  sit  that  price  unless  the  quality  existed. 
on  the  deck,  allowing  ten  square  feet  An  English  or  American  court  would 
for  each.  The  defendant  agreed  to  probably  not  admit  here  that  no  dam- 
pay  SOO  marks.  The  action  was  for  age  had  been  caused,  but  would 
this  price,  the  defense  that  there  was  rather  hold  that  furnishing  an  in- 
deck  room  for  but  125  pa'^sengors,  ferior  steamer  of  itself  involved 
and  that  the  defendant  was,  therefore,  damage. 

liable  for  but  125/200  of  the   price.  "-'Mondel  v.  Steel,  8  M.  &  W.  858. 
The  plaintiff's  reply  to  this  was  that 
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cording  to  contract,  to  allow  the  plaintiff  to  recover  the  stipulated 
sum,  leaving  the  defendant  to  a  cross-action  for  breach  of  the 
warranty  or  contract;*^  in  which  action,  as  well  the  difference 
between  the  price  contracted  for  and  the  real  value  of  the  articles 
■or  of  the  work  done,  as  any  consequential  damage,  might  have 
been  recovered;  and  this  course  was  simple  and  consistent.  In 
the  one  case,  the  performance  of  the  warranty  not  being  a  condi- 
tion precedent  to  the  payment  of  the  price,  the  defendant,  who 
received  the  chattel  warranted,  has  thereby  the  property  vested 
in  him  indefeasibly,  and  is  incapable  of  returning  it  back;  he  has 
all  that  he  stipulated  for  as  the  condition  of  paying  the  price,  and, 
therefore,  it  was  held  that  he  ought  to  pay  it,  and  seek  his  remedy 
•on  the  plaintiff's  contract  of  warranty.  In  the  other  case,  the 
law  appears  to  have  construed  the  contract  as  not  importing  that 
the  performance  of  every  portion  of  the  work  should  be  a  condition 
precedent  to  the  payment  of  the  stipulated  price,  otherwise  the 
least  deviation  would  have  deprived  the  plaintiff  of  the  whole 
price ;  and,  therefore,  the  defendant  was  obliged  to  pay  it,  and  re- 
cover for  any  breach  of  contract  on  the  other  side.  But  after  the 
case  of  Basten  v.  Butter,®*  a  different  practice,  which  had  been 
partially  adopted  before  in  the  case  of  King  v.  Boston,®^  began  to 
prevail  and,  being  attended  with  much  practical  convenience,  has 
been  since  generally  followed ;  and  the  defendant  is  now  permitted 
to  show  that  the  chattel  by  reason  of  the  noncompliance  with  the 
warranty  in  the  one  case,  and  the  work  in  consequence  of  the  non- 
performance of  the  contract  in  the  other,  were  diminished  in 
value.®®  It  is  not  so  easy  to  reconcile  these  deviations  from  the 
ancient  practice  with  principle,  in  those  particular  cases  above 
mentioned,  as  it  is  in  those  where  an  executory  contract,  such  as 
this,  is  made  for  a  chattel,  to  be  manufactured  in  a  particular 
manner,  or  goods  to  be  delivered  according  to  a  sample  f  where 
the  party  may  refuse  to  receive,  or  may  return  in  a  reasonable 
time,  if  the  article  is  not  such  as  bargained  for ;  for  in  these  cases 

"  Parke,    B.,    was    speaking   before  '"  Citing  Kist  v.  Atkinson,  2  Campb. ' 

counterclaim  was  allowed  in  England.  63 :   Thornton  v.  Place,  1  M.  &  Rob. 

Ilus     was     not     allowed,    until     the  218. 

Judicature  Act  of  1873.  "  Citing    Germaine    v.    Burton,    3 

"7  East,  479.  Stark.  32. 

•7  East,  481,  note. 
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ihe  acceptance  or  nonreturn  affords  evidence  of  a  new  contract 
on  a  quantum  valebat;  whereas,  in  a  case  of  a  delivery  with  a  war- 
ranty of  a  specific  chattel,  there  is  no  power  of  returning,  and 
consequently  no  ground  to  imply  a  new  contract;  and  in  some 
cases  of  work  performed,  there  is  difficulty  in  finding  a  reason 
for  such  presumption.  It  must,  however,  be  considered,  that  in 
all  these  cases  of  goods  sold  and  delivered  with  a  warranty,  and 
work  and  labor,  as  well  as  the  case  of  goods  agreed  to  be  supplied 
according  to  a  contract,  the  inile  which  has  been  found  so  con- 
venient is  established ;  and  that  it  is  competent  for  the  defendant, 
in  all  of  those,  not  to  set  off,  by  a  proceeding  in  the  nature  of  a 
cross-action,  the  amount  of  damages  which  he  has  sustained  by 
breach  of  the  contract,  but  simply  to  defend  himself  by  showing 
how  much  less  the  subject-matter  of  the  action  was  worth,  by 
reason  of  the  breach  of  contract ;  and  to  the  extent  that  he  obtains, 
or  is  capable  of  obtaining,  an  abatement  of  price  on  that  account, 
ho  must  be  considered  as  having  received  satisfaction  for  the 
breach  of  contract,  and  is  precluded  from  recovering  in  another 
action  to  that  extent ;  but  no  more."  The  English  practice  re- 
ferred to  in  the  preceding  extract  has  been  followed  in  this  country, 
though  the  distinction  pointed  out  between  recoupment  and  a 
counterclaim  for  damages  has  not  always  been  carefully  observed.''* 
§  606.  Recoupment  in  the  civil  law. — It  seems  probable  that 
the  doctrine  of  recoupment  was  borrowed  from  the  civil  law ;  at 
least,  both  in  the  classical  Koman  Law  and  in  modern  civil  law 
the  remedy  is  a  recognized  one  for  a  defendant  sued  for  a  breach 
of  an  obligation.     The  right  of  the  defendant  thus  to  reduce  the 

"  Withers   v.   Greene,   9   How.   213,  have  the  price  abated.     In  some  cases 

l,")   L.   ed.    109;   Lyon   r.   Bertram,   20  though    the    word    "recoupment"    is 

How.    149,    lo4,    15   L.    ed.    S47 ;    Pol-  used,   what    is   evidently   meant   is    a 

hemus  v.  Heiman.  45   Cal.  573;   lie-  counterclaim  for  damages.    See  Spring- 

Alpin  V.  Lee,   12   Conn.   l':9,  30  Am.  field,  etc.,  Co.  v.  Barnard,  etc.,  Co.,  81 

Dec.   609;   Bradley   r.   Rea.   14  Allen,  Fed.  Eep.  2fil,  49  U.  S.  App.  43S.  2(! 

20;  Judd  t'.  Dennison,  10  Wend.  512;  C.    C.   A.    389;    Underwood    v.    Wolf, 

Falconer  r.  Smith,  18  Pa.  St.  130,  55  131   111.   425,  23  N.  E.   598,   19   Am. 

Am.   Dec.   611;    Huntington  v.   Lom-  St.   Rep.   40;    Hjirrow   Spring   Co.    r. 

bard,  22  Wash.  202,  60  Pac.  414.     In  Whipple   Harrow   Co.,  90   ilich.   147, 

Cragin  r.  Fowler,  .';4  Vt.  ;126,  80  Am.  51   N.  W.   197,  30  Am.   St.  Rep.  421; 

Dec.  680,  the  court  held  that  unless  Perry   Jtfg.    Co.    v.   Tobin,    106    Wis. 

there  was  entire  failure  of  considera-  286,  82  N.  W.  154. 
tion   the  buyer   was   not   entitled   to 
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damages  for  which  he  was  liable  was  called  in  classical  Roman 
Law  the  actio  wstimatoria  or  quanti  minoris.^^  The  remedy  ex- 
ists in  France/"  and  presumably  in  the  numerous  countries  whose 
law  is  derived  from  Roman  sources  through  Franee.^^  It  is  in 
Germany,  however,  that  the  right  seems  most  carefully  considered 
and  accurately  defined.''^ 

§  607.  Action  or  counterclaim  for  damages. —  It  is  fundamental 
that  the  breach  of  an  obligation  gives  rise  to  a  right  of  action  for 
damages.  It  is  unnecessary  to  cite  authorities  for.  so  plain  a 
point.  It  is  enough  to  refer  to  the  numerous  cases  previously 
collected  where  warranties  have  been  enforced. ^^  In  most  of  these 
cases  the  method  of  enforcement  was  by  an  action  or  counter- 
claim for  damages.  How  far  the  buyer's  right  of  action  is  quali- 
fied by  the  fact  that  he  has  accepted  the  goods  has  also  been  pre- 
viously considered.'^*  The  same  principle  is  applicable  to  war- 
ranties of  title,  as  to  warranties  of  quality.  In  case  of  a  warranty 
of  title,  however,  it  must  be  borne  in  mind  that  the  question  is  in 
dispute  whether  the  right  of  action  arises  immediately  on  comple- 
tion of  the  bargain  or  not  until  the  buyer  has  been  dispossessed 
by  the  true  ovraier.^^  And  a  difference  between  the  rule  of  dam- 
ages commonly  applied  for  breach  of  such  a  warranty  and  that 
ajjplied  for  breach  of  a  warranty  of  quality  will  be  hereafter 
treated.'^''  It  is  not  uncommon  for  warranties  expressly  to  state 
that  the  buyer  shall  have  the  right  to  rescind  the  transaction  for 
breach  of  warranty,  and  that  on  the  returning  of  the  goods  in 
such  event  the  buyer  shall  either  be  entitled  to  have  his  money 
back  or  to  have  other  goods  instead  of  those  first  taken.''^     Con- 

™  Hunter,    Roman   Law,    505 ;    Sal-  "  Supra,  §  484  et  seq. 

kowski,    Roman    Law,    602;     Moyle,  '°  As  to  this,  see  supra,  §  22L 

Sale  in  Civil  Law,  194,  210-212.  ''Infra,   §   615. 

™Code  Civil,  Art.   1644.  "Davis  v.  Robinson,  67  Iowa,  .355, 

"  See  for  example  McVeigh  v.  Lus-  25  N.  W.  280 ;  Hefner  v.  Haynes,  89 

sier,  13  Lower  Canada,  265.  Iowa,  616,  57  N".  W.  421 ;  McCormick 

"  Sections  462  and  463  of  the  Biir-  Harvesting  Co.   v.   Brower,   88   Iowa, 

gerlichen  Gesetzbuch  allow  the  buyer  607,  55  N.  W.  537 ;  Hallowell  v.  Mc- 

the  choice  of  rescission,  damages  for  Laughlin,  136  Iowa,  279,   111   N.  W. 

breach  of  obligation,  or  reduction  of  428;  Acker  v.  Kimmie,  37  Kans.  276, 

the      purchase      price       ("Preismin-  15  Pac.  248;   Champion  Machine  Co. 

derung"  as  recoupment  is  called),  for  17.  Mann,  42  Kans.  372,  22  Pac.  417; 

breach  of  warranty.  Walters^  v.   Akers,    31    Ky.    L.    Rep. 

"See  supra,  §  194  et  seq.  259.  101   S.  W.  1179;  Sandwich  Mfg. 
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ditions  are  often  in  such  contracts  imposed  upon  the  right  of 
rescission,  and  if  imposed,  of  course  must  be  observed  in  order  to 
entitle  the  buyer  to  rescission.  It  has  sometimes  been  contended 
that  such  an  express  provision  for  rescission  amounted  in  effect 
to  an  agreement  that  this  right  should  be  the  only  right  available 
to  the  buyer  for  breach  of  warranty.  ISTo  doubt  a  contract  may 
provide  for  rescission  as  a  sole  remedy.'*  The  mere  fact,  however, 
that  the  contract  provides  that  the  buyer  may  rescind  the  contract 
and  return  the  goods  does  not  of  itself  exclude  the  buyiar  from 
pursuing  other  remedies  allowed  by  law  for  breach  of  warranty.'^ 
It  has  been  held  in  two  cases  that  no  action  would  lie  for  breach  of 
warranty  unless  the  property  in  the  goods  had  passed  to  the 
buyer.*"     Such  decisions  illustrate  the  confusion  of  mind  some- 


Co.  V.  Feary,  34  Neb.  411,  51  N.  W. 
1026;  McCormick  Harv.  ilach.  Co.  v. 
Knoll,  57  Neb.  790,  78  N.  W.  394; 
Davis  V.  Ivergon,  5  S.  Dak.  295,  58 
N.  W.  796. 

"McCormick  Harvesting  JIach.  Co. 
V.  Brower,  94  Iowa,  144,  02  N.  W. 
700 ;  Tyler  v.  Augusta,  88  Me.  504,  34 
Atl.  406 ;  Hills  V.  Bannister,  8  Cowen, 
32;  Himea  u.  Kiehl,  154  Pa.  St.  190, 
25  Atl.  632 ;  Wasatch  Orchard  Co.  r. 
Morgan  Canning  Co.,  32  Utah,  229,  89 
Pac.  1009,  12  L.  R.  A.  (N.  S.)  540. 
In  such  cases  commonly  the  contract 
provides  that  the  buyer  may  return 
the  goods  and  be  entitled  to  receive 
nevp  goods  of  the  sort  bargained  for. 
The  contract  may  provide  merely  for 
tlie  repair  of  the  goods  if  as  origin- 
ally delivered  not  conformable  to  the 
warranty.  Aultman  L\  Gunderson, 
6  S.  Dak.  226,  60  N.  W.  859; 
Gaar  v.  Hicks  (Tenn.  Ch.,  1897),  42 
S.  W.  455:  Lewis  v.  Hubbard,  I 
Lea,  436,  27  Am.  Rep,  775;  Wa- 
satch Orchard  Co.  v.  Morgan  Can- 
ning Co.,  32  Utah,  220,  89  Pac.  1009. 

"Eyers  v.  Haddem,  70  Fed.  Rep. 
048;  Shupe  V.  Collender,  56  Conn. 
489,  15  AtL  405,  1  L.  R.  A.  339; 
Elwood  V.  McDill,  105  Iowa,  437,  75 
N.  W.  340 ;  Kemp  v.  Freeman,  42  111. 


App.  500 ;  Love  i\  Ross,  89  Iowa,  400, 
56  N.  W.  528;  Hefner  v.  Haynes,  89 
Iowa,  616,  57  N.  W.  421;  Hallowell 
r.  McLaughlin,  136  Iowa,  279,  111 
N.  W.  428 ;  Douglass  Axe  Mfg.  Co.  v. 
Gardner,  10  Cush.  88;  Mandel  v.  But- 
tles, 21  Minn.  391;  Fitzpatrick  v. 
Osborne,  50  Minn.  261,  52  N.  W. 
861;  Perrine  v.  Serrell,  30  N.  J.  L. 
454;  Osborne  v.  McQueen,  67  Wis. 
392,  29  N.  W.  636 ;  Park  v.  Richard- 
son, 81  Wis.  399,  51  N.  W.  572. 
Compare  Walters  r.  Akers,  31  Ky.  L. 
Rep.  259,  101  S.  W.  1179. 

"  Sunday  v.  Columbus  Machine  Co., 
143  Mich.  10,  106  N.  W.  379,  5 
L.  R.  A.  (N.  S.)  475;  Frye  v. 
Milligan,  10  Ont.  509.  These  were 
both  cases  of  conditional  sales  where 
the  buyer  had  taken  possession  of  the 
property  and  paid  part  of  the  price. 
The  result  of  the  decisions  was  that 
the  buyer  was  compelled  to  pay  the 
full  price  and  afterward  seek  redress 
on  the  warranty.  It  would  logically 
follow  from  the  decisions,  although 
the  cases  did  not  actually  involve  the 
point,  that  in  an  action  even  for  the 
last  instalment  of  the  price,  the 
buyer  would  not  be  allowed  to  set-off 
or  recoup  damages  for  breach  of  the 
warranty. 
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times  caused  by  the-  word  "  warranty."  Iri'  the  cases  in  question 
tliore  was  a  promise  on  the  .part  of  the  seller  given  for  good  con> 
Eideration,  and.  that  promise  had  been  broken  to  the  buyer's 
damage.  There  was,  therefore,  a  right  of  action. .  Doubtless  the 
damages  which,  the  plaintiff  might  recover  if*  he  were  not  the 
absolute  o-RTier  of  the  goods  would  not  be  the  same  as  if  hewere. 
§  608.  Efiseissiomr— The  remedies  of  recoupment  and  of  an  ac- 
tion or  coiinterelaim  for  damages  are^  generally  admitted  without 
dispute;  but  the  third  remedy,  that  of  rescission^  has  been  the 
cause  of  much  diseussion.  It  has  been-  objected  that  rescission,  as 
it  involves  a  transfer  of  title  back  from  the.  buyer  to  the  seller, 
can  only  be  accomplished  by  mutual  assent  and,  further,  that 
even  if  rescission'  were  ordinarily  permissible  by  the  act  of  one 
party,  it  cannot  properly  be  allowed  where  the  obligation  is  col- 
lateral to  the  main  contract  as  a  warranty  is  said  to  be.  As  to 
the  first  of  these  objections,  it  has  been  shown  in  another  connec- 
tion that  in  many  cases  a  transfer  of  title  by  the  act  of  one  party  is 
allowed.^^'  As  to  the  other  objection,  it  should  be  observed  that  a 
warranty  in  the  English-  law  is  not  always  collateral  —  in  form  at 
least.  A  promise  which  forms  part  of  thc'  description  becomes  a 
warranty  when  title  passes.^^  Still  it  is  doubtless  true  that  the 
typical  warranty  is-  collateral.  Thus,  a  seller  may  sue  for  the 
price  of  a  horse  which  he  has  sold  and  warranted  sound  without 
alleging  in  his  declaration  anything  about  the  warranty.*^  From 
this  the  inference  may  be  drawn  that  the  price  of  the  horse  is 
promised  in  return  for  the  transfer  of  title,  and  that  the  warranty 
is  a  collateral  promise  of  which  the  consideration  is  not  the  price 
but  the  sale.  This  is  doubtless-  the  form  the  transaction  takes, 
but  the  collateral  character  of  the  warranty  is  only  formal.  After 
Tefleetion,  no  one  can  doubt  that  in  such  a  bargain  the  inducement 
for  the  payment  of  the  price  or  the  promise  to  pay  it  is  in  an 
essential  part,  the  giving  of  the  warranty.     The  form  which  the 

"See  supra,  §§  567-571.  promise    is    originally    part    of     the 

'^  Supra,  §  183.     For  this  reason  in  seller's    primary   obligation,    a   mere 

Benjamin,     Sale      (5th     Eng.     ed.),  transfer  of  the  property  can  hardly 

p.   1003,  it  is  said  that  the  question  change  its  character  in  this  respect. 

-whether  the  promise,  is  collateral  de-  "  Parker   i\    Palmer,   4   B.   &  Aid. 

pends  upon  whether  the  property  in  387;   Rogers  v.  Brown,   103  Me.  478, 

the  goods  has  passed  or  not;  but  if  a  70  Atl.  206. 
64 
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transaction  takes  justifies  the  court  in  applying  the  rules  of  plead- 
ing and  procedure  applicable  to  collateral  stipulations  and  condi- 
tions subsequent;  that  i:^,  the  plaintiff  need  allege  nothing  about 
the  matter,  and  the  burden  is  on  the  defendant  to  allege  and  prove 
the  existence  of  the  collateral  stipulation.  To  go  farther  than 
this,  however,  is  to  confuse  matters  of  form  with  matters  of  sub- 
stance. The  remedy  of  rescission,  if  allowed  at  all,  is  allowed 
on  broad  principles  of  justice.  The  basis  of  the  remedy  is  that 
the  buyer  has  not  bought  what  he  bargained  for.  The  desirability 
of  such  a  remedy  depends  purely  on  the  business  customs  of  a 
community  and  on  whether  it  appeals  to  the  natural  sense  of  jus- 
tice. Do  merchants  who  value  their  reputation  for  fair  dealing 
take  back  goods  which  they  have  untruthfully,  though  innocently, 
asserted  possessed  particular  qualities  l  Do  reasonable  buyers 
who  have  bought  goods  under  such  circumstances  expect  the  seller 
to  take  back  the  goods  and  refund  the  price,  ^^'hese  are  the  essen- 
tial inquiries,  and  there  can  be  little  doubt  of  the  answers.  If  a 
sale  is  induced  by  fraudulent  statements,  rescission  is  admittedly 
proper.®*  And  if  a  seller  knows  of  the  falsity  of  the  statements 
he  makes  which  constitute  a  warranty,  he  is  fraudulent,  and  the 
bargain  may  be  rescinded  in  jurisdictions  which  deny  the  remedy 
of  recission  for  breach  of  warranty  generally.*^  The  morality  of 
taking  advantage  afterward  of  false  statements  innocently  made, 
by  insisting  on  retaining  the  advantage  of  a  sale  induced  thereby, 
is  almost  as  questionable  as  that  of  making  knowingly  false  state- 
ments to  bring  about  the  sale.®"  It  is  a  difficult  question  of  fact, 
and  one  which  arises  in  very  many  cases  of  broken  warranty, 
how  far  the  seller  knew  that  his  warranty  was  false.     It  is  a 

"  See  infra,  §  047.  sentatioi)    commits  no  fraud  because 

"  Dawson  r.  Ponnaman,  6.5  G a.  698  ;  his   representation   was,  when  made, 

Johnson  V.  Harley,  121  Ga.  83,  48  S.  innocent  in  the  ordinarj'  sense,  still, 

E.  685;  Owens  f.  Sturges,  67  111.  366;  if    when    the    fact   of    its    falsity   be- 

Freyman  v.  Knecht,   78  Pa.   St.  141,  comes  known  he  refuses  to  relinquish 

14 1;    Nelson  v.   Martin,   105   Pa.   St.  the  advantage,  upon  offer  of  recipro- 

229;  Gates  r.  Bliss,  43  Vt.  299.  cal    relinquishment    received    by    the 

'°  In    Prewitt    v.    Trimble,    92   Ky.  injured    party,    it   would   make    him 

176,   183,   17   S.  W.  356,  36  Am.  St.  guilty  of  constructive  fraud  and  the 

Eep.  586,  the  court  said:     "It  is  a  contract   subject   to    rescission   by  a 

settled  rule  that  even  when  one  who  court  of  equity." 
brings  about  a  contract  by  miarepre- 
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practical  advantage  if  the  decision  of  this  question  becomes  im- 
material as  it  does  where  rescission  is  allowed  for  breach  of  war- 
ranty.®^ So  far  as  concerns  the  law  actually  prevailing,  authori- 
ties are  nearly  divided.  England,^®  and  a  number  of  States  in 
this  country,®^  deny  the  buyer  any  right  of  rescission.  Many  juris- 
diefions  in  the  United  States,  however,  allow  rescission  of  an  exe- 
cuted sale  for  breach  of  warranty.""     The  decisions  which  allow 


"  An  interesting  analogy  to  the  al- 
lowance of  this  remedy  may  be  found 
in  the  law  governing  innocent  mis- 
representation. Though  it  is  not  yet 
perhaps  fully  established  that  such 
misrepresentations  give  a  right  of  re- 
scission, the  recent  tendency  of  the 
law  is  strongly  in  that  direction. 
See  Redgrave  v.  Hurd,  20  Ch.  Div.  1; 
Derry  v.  Peek,  14  A.  C.  337,  347; 
Newman  v.  Claflin,  107  Ga.  89,  32 
S.  E.  943;  Holcomb  v.  Noble,  69 
Mich.  396,  37  N.  W.  497. 

»=  Street  v.  Blay,  2  B.  &  Ad.  456; 
Gompertz  v.  Denton,  1  Cr.  &  M.  207 ; 
Dawson  v.  CoUis,  10  C.  B.  523;  Sale 
of  Goods  Act,  §§  11  (1)  (6),  53 
( 1 ) ,  62  ( 1 ) .  Before  the  decision  of 
Street  v.  Blay,  the  English  law  was 
sometimes  supposed  to  allow  rescis- 
sion; Lord  Eldon  had  so  ruled  in 
Curtis  r.  Hannay,  3  Esp.  82,  and  the 
law  was  so  stated  by  Mansfield,  C.  J., 
in  Caswell  r.  Coare,  1  Taunt.  566, 
967.  Also  by  Starkie,  Evidence, 
p.  645.  But  this  was  criticised  in 
Long,  Sale,  215. 

='  Thornton  !,■.  Wynn,  12  Wheat.  183, 
6  L.  ed.  595 ;  Lyon  v.  Bertram,  20 
How.  149,  15  L.  ed.  847 ;  Trumbull  v. 
O'Hara,  71  Conn.  172,  41  Atl.  546; 
Worcester  Mfg.  Co.  v.  Waterbury 
Brass  Co.,  73  Conn.  554,  48  Atl.  422 
(but  the  law  of  Connecticut  since  the 
passage  of  the  Sales  Act  allows  re- 
scission) ;  Woodruff  v.  Graddy,  91 
Ga.  333,  17  S.  E.  264,  44  Am.  St. 
Rep.  33;  Hutchinson  Lumber  Co.  v. 
Dickerman,  127  Ga.  328,  56  S.  E. 
491 ;  Pound  v.  Williams,  119  Ga.  904, 


47  S.  E.  218;  Ga.  Code,  §  3556; 
Crabtree  v.  Kile,  21  111.  180;  Owens 
V.  Sturges,  67  HI.  366 ;  Kemp  v.  Free- 
man, 42  HI.  App.  500  (but  see  Spar- 
ling V.  Marks,  86  HI.  125)  ;  Marsh  v. 
Low,  55  Ind.  271;  Hoover  v.  Sidener, 
98  Ind.  290;  Wulschner  v.  Ward,  115 
Ind.  219,  222,  17  N.  B.  273;  Light- 
burn  V.  Cooper,  1  Dana,  273;  H.  W. 
Williams  Transportation  Line  i;. 
Darius  Cole  Transportation  Co.,  129 
Mich.  209,  88  N.  W.  Rep.  473;  Mer- 
rick V.  Wiltse,  37  Minn.  41,  33  N.  W. 
3;  Lynch  v.  Curfman,  65  Minn.  170, 
68  N.  W.  5  (compare  Close  v.  Cross- 
land,  47  Minn.  500,  50  N.  W.  694)  ; 
Voorhees  r.  Earl,  2  Hill,  288,  38  Am. 
Dee.  5S8;  Cary  v.  Gruman,  4  Hill, 
625,  40  Am.  Dec.  299;  Muller  i'.  Eno, 
14  N.  Y.  597 ;  Day  v.  Pool,  52  N.  Y. 
416,  11  Am.  Rep.  719;.  Fairbank  Can- 
ning Co.  V.  Metzger,  118  N.  Y.  260, 
269,  23  N.  E.  372,  16  Am.  St.  Rep. 
753;  Kase  v.  John,  10  Watts,  107,  36 
Am.  Dec.  148 ;  Freyman  v.  Kneeht,  78 
Pa.  St.  141;  Eshleman  v.  Lightner, 
169  Pa.  St.  46,  32  Atl.  63 ;  Kauffman 
Milling  Co.  v.  Stuekey,  40  S.  C.  110, 
18  S.  E.  218;  Hull  v.  Caldwell,  3  S. 
Dak.  451,  .54  N.  W.  100;  Allen  v. 
Anderson,  3  Humph.  581 ;  Wright  v. 
Davenport,  44  Tex.  164;  Hoadley  i>. 
House,  32  Vt.  179,  76  Am.  Dec.  167; 
Matteson  v.  Holt,  45  Vt.  336;  Hulet 
V.  Achey,  39  Wash.  91,  80  Pac.  1105; 
Mooers  i'.  Gooderham,  14  Ont.  451. 

""Pacific  Guano  Co.  v.  Mullen,  66 
Ala.  582;  Thompson  v.  Harvey,  86 
Ala.  519,  5  So.  825;  Hodge  v.  Tufts, 
115   Ala.   366,   22   So.  422;   Plant  v. 
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rescission  do  not  generally  make 
portance  of  the  warranty  or  the 

Condit,  22  Ark.  454,  45S ;  Berman  v. 
Woods,  33  Ark.  351  (but  see  Mason 
r.  BoliaoMan,  79.  Ark.  435,  96  S.  W. 
ISl);  RigUter «.  Roller,  31  Ark.  170, 
173;  Polhenras  v.  Helman,  45  Cal. 
573;  Hoult  v.  Baldwin,  67  Cal.  610, 
8  P;«;.  440  (compare  Cal.  Civil  Code, 
§  1786)  ;  Collins  v.  Tigner  (Del. 
Sup.),  60  Atl.  978;  Rogers  v.  Han- 
son, 35  Iowa,  283;  Upton  Mfg.  Co.  V. 
liiiiske,  69  Iowa,  557,  29  N.  W.  621 ; 
Eap'Ie  Iron  Works  v.  Des  iloines  Ry. 
Co.,  101  Iowa,  2R!1,  70  N.  W.  193; 
Timlven  Cairiage  Co.  v.  Smith,  123 
Iowa,  554,  99  N.  W.  183;  \^'lialen  v. 
Cordon  (Iowa),  95  Fed.  Rep.  305, 
37  C.  C.  A.  70;  Graver  v.  Horn- 
bui-g.  '10  Kans.  94;  Weybrick  v.  Har- 
ris, 31  Kans.  92,  1  Pac.  271;  Gale 
ilfg.  Co.  r.  Stark,  45  Kans.  606,  26 
r;'c.  8,  23  Am.  St.  Rep.  739;  La. 
Code,  Art.  2.520 :  Flash  y.  American 
r4!uco5e  Co..  38  La.  Ann.  4  (based  on 
the  civil  law)  :  Cutler  v.  Gilbreth,  53 
:\re.  176;  MiUiken  v.  Skillings,  89 
ile.  180,  36  Atl.  77  (see  also  Noble 
r.  Buswell,  96  Me.  73,  51  Atl.  244)  ; 
T;i;,mon  r.  Mitclipll,  1  JId.  Ch.  496; 
:\IcCeney  v.  Duvall,  21  'Md.  166; 
Horner  v.  Parldiurst,  71  JMd.  110, 
]"  Atl.  1027  (compare  Horn  r.  Buck, 
48  :M.1.  ,358,  .372;  Columbian  Iron 
Works  r.  Douglas,  84  Md.  44,  64,  34 
Atl.  1118,  33  L.  R.  A.  103,  57  Am. 
.■^t.  Rep.  362);  Bradford  v.  Manly, 
13  :\!a.ss.  139,  7  Am.  Dec.  122;  Per- 
ley  V.  Balcb,  23  Pick.  283,  34  Am. 
Dec.  56;  Dorr  r.  Fisher,  1  Cush.  271, 
273;  Bryant  v.  Isburgh,  13  Gray, 
607,  74  Am.  Dec.  655 ;  Smith  r.  Hale, 
158  Mass.  178,  33  N.  E.  493,  35  Am. 
St.  Rep.  485;  Gilmore  v.  Williams, 
162  }\rass.  351,  352,  38  N.  E.  976; 
Branson  v.  Turner,  77  Mo.  489; 
Johnson  c.  Whitman  Co.,  20  Mo. 
App.  100;  Kerr  r.  Emerson,  64  Mo. 
App.  159;  St.  Louis  Brewing  A^sn. 
V.  McEnroe,   80   Mo.   App.   429;    Ed- 


the  right  dependent  on  the  im- 
character  of  the  breach  of  it.^^ 

wards  v.  Noel,  88  Mo.  App.  434; 
Davis  i\  Hartlerode,  37  Neb.  864, 
56  N.  W.  731  (see  also  McCormick 
Harvesting  Mach.  Co.  v.  Knoll,  57 
Neb.  790,  78  N.  W.  394)  ;  Sloan  v. 
Wolf  Co.,  124  Fed.  Rep.  196,  59  C. 
C.  A.  612;  Canham  v.  Piano  Mfg. 
Co.,  3  N.  Dak.  229,  55  N.  W.  583 
(compare  N.  Dak.  Civil  Code, 
§  3988)  ;  Byers  v.  Chapin,  28  Ohio 
St.  300;  Boothby  v.  Scales,  27 
Wis.  626;  Croninger  v.  Paige,  48 
Wis.  229,  4  N.  W.  106;  Warder  v. 
Fisher,  48  Wis.  338,  4  N.  W.  470; 
Minnesota  Threshing  Co.  v.  Wolfram, 
96  Wis.  481,  71  N.  W.  809;  Parry 
Mfg.  Co.  V.  Tobin,  106  Wis.  286,  82 
N.  W.  154;  Optenberg  «.  Skelton,  109 
Wis.  241,  244,  85  N.  W.  356.  To 
these  jurisdictions  should  now  be 
added  Arizona,  Connecticut,  New 
Jersey  and  Rhode  Island,  because  of 
their  enactment  of  the  Sales  Act. 
In  Massachusetts  and  Ohio  where  the 
act  has  also  passed  the  decisions 
cited  above  from  those  States  indi- 
cate that  the  law  previously  in  force 
as  to  this  matter  was  clearlj'  that 
which  the  Sales  Act  codifies.  See 
also  Sparling  ;;.  Marks,  86  111.  125; 
Spring  V.  Slayden-Kirksey  Mills,  106 
111.  App.  579,  582;  Walker,  Evans 
&   Cogswell   Co.    V.    Ayer,  S.   C. 

,  61  S.  E.  557 ;  Southern  Brass 
Co.  V.  Exeter  Mach.  Works,  109 
Tenn.  67,  70  S.  W.  614;  Mader  v. 
Jones,  1  Russ.  &  Chesley,  82.  In 
California  and  North  Dakota,  the 
Code  provides  (Cal.  Civil  Code, 
§  1786;  N.  Dak.  Civil  Code,  §  3988)  : 
"  The  breach  of  n  warranty  entitles 
the  buyer  to  rescind  an  agreement 
for  a  sale,  but  not  an  executed  sale, 
vnless  the  u-arranty  was  intended  hy 
the  parties  to  operate  as  a  condi- 
tion." The  force  of  this  provision 
depends  on  the  eiTect  given  it  by  the 
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The  Federal  courts  apply  eitker  doctrine  which  is  locally  in  fence, 
rather  than  a  single  rule  based  on  decisions  of  the  Supreme  Court 
of  the  United  States."'"     If  several  articles  are  bought  for  a  sepa- 


Supreme  Courts  of  the  States  in 
qaestion.  Tlie  section  permits  re- 
scission of  an  executed  sale  if  tlie 
warranty  was  intended  to  operate 
as  a  condition.  If  this  intention 
could  be  sought  only  in  e.Nipress 
words  the  result  would  be  the  sam« 
as  the  English  law.  But  that  does 
Jiot  soem  to  be  the  result  the  Cal- 
ifornia or  North  Dakota  courts  reach. 
In  Hoult  V.  Baldwin,  -67  Cal.  610, 
the  title  to  a  machine  seems  to  have 
passed  and  there  was  both  a  col- 
lateral warranty  in  writing  that  the 
machine  would  do  good  work  wad 
also,  under  the  Code,  implied  war- 
ranties of  fitness.  The  court  said: 
"  Having  taken  the  machine  then 
under  a  warranty,  whether  it  be 
tliat  expressed  in  the  writing  or  pro- 
vided by  the  Code,  or  both,  the  de- 
fendant had  the  right,  if  there  was 
a  breach  of  the  warranty,  that  is, 
if  in  any  respect  the  machine  was 
not  what  it  was  warranted  to  be, 
to  rescind  the  sale  by  returning  or 
offering  to  return  it  to  the  plain- 
tiffs." In  Canham  v.  Piano  Manu- 
factiiring  Co.,  73  X.  Dak.  229,  55  N. 
W.  583,  a  machine  was  sold  with  a 
warranty,  apparently  collateral.  The 
buyer  gave  three  notes,  two  of  which 
he  subsequently  paid.  This  action 
was  to  recover  back  the  money  so 
paid  and  the  amount  of  the  third 
note  which  had  been  negotiated. 
The  machine  was  kept  and  used  for 
over  a  year.  During  this  time  the 
agent  of  the  seller  repeatedly 
promised  to  put  it  in  order  and  re- 
quested the  plaintiff  to  keep  it. 
These  facts  were  important  as  ex- 
cusing the  plaintiff  from  the  impu- 
tation of  laches,  but  there  was  no 
evidence  of  fraud  or  of  any  agree- 
ment to  take  the  machine  back  if  it 


did  not  work.  It  certainly  cannot 
be  thought  that  the  title  had  not 
passed.  There  was  a  new  warranty 
given  after  the  sale  that  the  ma- 
chine would  do  good  work  the  next 
season  which  the  court  held  given 
for  good  consideration.  The  court 
say :  "  There  being  a  breach  of  a 
former  warranty,  plaintiff  had  it  in 
his  power  to  return  the  binder  and 
have  back  his  notes  or  a,  new  ma- 
chine in  place  of  the  deiective  one." 
The  new  warranty  given  instead,  the 
court  said,  "  amounted,  in  effect, 
to  a  keeping  of  the  machine  by  the 
plaintiff  on  trial,  with  a  right  to  re- 
turn it  next  year  if  it  should  fail 
to  wrork  as  stipulated  by  defendant's 
agent." 

"In  Gale  Mfg.  Co.  v.  Stark,  45 
Kans.  606,  26  Pac.  8,  such  a  distinc- 
tion was  at  least  suggested,  as  the 
court  confined  its  allowance  of  the 
remedy  to  cases  '"  where  the  property 
purchased  and  received  is  substantially 
different  from  what  it  was  warranted 
to  be,  and  will  not  answer  the  pur- 
poof  for  which  it  was  warranted."  In 
Louisiana,  which  derives  its  law  of 
sales  from  the  Roman  Law,  the 
breach  of  implied  warranty  (or,  in 
the  language  of  the  civil  law,  the 
redhibitory  defect)  must  be  such  as 
to  render  tlie  thing  sold  either  use- 
less or  its  use  so  imperfect  or  in- 
convenient tliat  the  buyer  would  not 
have  purchased  it  had  he  known  of 
the  defect.  In  case  of  an  express 
warranty  the  requisites  for  rescission 
are  even  more  severe.  It  is  necessary 
that  the  quality  warranted  should 
have  been  the  principal  motive  for 
making  the  purchase.  La.  Code,  Art. 
2520. 

"  In  Thornton  v.  Wynn,  12  Wheat. 
183,  6  L.  ed.  595,  and  Lyon  v.  Ber- 
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rate  price  with  a  warranty  applicable  to  each  article,  and  the 
warranty  as  to  one  or  more  articles  is  broken,  rescission  may  be 
had  for  such  articles  as  do  not  comply  with  the  warranty. ^^ 

§  609.  Rescission  in  the  civil  law. — It  is  interesting  to  observe 
in  the  civil  law  the  same  tendency  that  is  to  be  found  in  the  com- 
mon law.  The  Roman  Law,  like  the  English,  started  with  the 
doctrine  caveat  emptor.  The  seller  was  not  liable  for  defective 
quality  unless  he  made  express  representations  in  regard  to  the 
goods  or  warranted  them.^*  Under  the  Empire,  however,  it 
became  established  that  certain  material  defects  in  the  property 
sold  would  give  rise  to  a  right  of  rescission. ^^  It  will  be  noticed 
that  for  such  defects  as  would  be  included  in  the  common  law 
under  the  head  of  implied  warranties,  the  Roman  Law  imposed  no 
liability  on  the  seller  other  than  to  take  back  what  he  had  sold 
and  return  the  price.  The  situation  was  looked  upon  as  we  should 
look  upon  a  sale  induced  by  mistake,  rather  than  as  a  case  where 
the  seller  had  been  guilty  of  a  breach  of  contract.  It  was  true  in 
both  the  earlier  and  the  later  classical  Roman  Law,  however,  that 
for  mere  breach  of  a  contract  in  regard  to  the  goods,  the  buyer 
had  no  right  of  rescission."^  The  modern  civil  law  has,  however, 
widely  extended  the  buyer's  right  of  rescission.  ISTot  only  has  the 
seller  the  right  in  all  civil  law  countries  to  retitrn  goods  sold  with 
an  implied  warranty  if  they  have  material  defects,  but  a  failure  of 

tram,  20  How.  149,  15  L.  ed.  847,  the  "  Young  &  Conant  Mfg.  Co.  v. 
Supreme  Court  of  the  United  States  Wakefield,  121  Mass.  91.  It  would 
held  that  rescission  was  not  allow-  seem  essential  that  a  separate  con- 
able,  but  in  these  cases  the  law  was  tract  for  each  article  existed.  The 
still  unsettled  in  the  jurisdictions  mere  fact  that  a  separate  price  was 
where  the  cases  arose.  The  Circuit  made  for  each  article  will  not  be 
Court  of  Appeals  in  recent  decisions  enough.  See  Barrie  r.  Earle,  143 
ha?  followed  without  comment  the  Mass.  1,  8  N.  E,  639,  5S  Am.  Rep. 
local  law  of  Iowa,  Nebraska,  and  126.  But  a  separate  price  is  evi- 
Massachusetts,  in  each  of  which  dence,  though  not  conclusive,  of  a 
States  rescission  is  allowed,  rather  separate  contract.  See  supra, 
than  the  rule  suggested  by   the   Su-  §   70. 

preme   Court  in  the  cases  above  re-  "  Moj'le,    Sale    in    the    Civil    Law, 

ferred  to.    Whalen  i;.  Gordon  (Iowa),  139. 

95   Fed.  Eep.   305,   37    C.   C.   A.   70;  "^  Hid.  194. 

Sloan  V.  Wolf  Co.    (Neb.),   124   Fed.  ^  Ihid.   201;   Hunter,   Roman  Law, 

Rep.  196,  59  C.  C.  A.  612;  Lawley  &  498;     Larombi6re,    Obligationa     (ed. 

Son  Corp.  v.  Park   (Mass.),  138  Fed.  1885),  III,  85. 
E«p.  31,  70  C.  C.  A.  399, 
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loi; 


the  goods  to  conform  to  representations  or  promises  now  generally 
gives  the  same  right.  In  France  rescission  is  allowed  broadly  as 
a  remedy  for  breach  of  any  mutual  obligation,*^  and  the  wide  in- 
fluence of  French  Law  on  the  legislation  of  other  countries  makes 
it  probable  that  the  law  is  similar  in  most  countries  on  the  Conti- 
nent of  Europe  and  in  South  America.''*  In  Germany  the  buyer 
has  a  similar  right.**® 

§  610.  Buyer  must  put  seller  in  statu  quo. — The  right  of  rescis- 
sion is  an  alternative  remedy  based  on  equitable  principles  and 
must  be  confined  within  equitable  limits.  Not  simply  in  regard 
to  rescission  for  breach  of  warranty  but  in  regard  to  rescission 
of  contracts  generally  it  is  the  law  that  the  party  seeking  to 
rescind  cannot  do  so  if  he  has  obtained  a  benefit  under  the  con- 
tract which  he  cannot  restore.-'  This  rule  is  applied  very  strictly 
in  England  but  less  strictly  here.  Courts  which  allow  rescission 
for  breach  of  warranty  do  not  regard  the  temporary  use  by  the 
buyer  necessary  to  discover  the  defect  as  such  a  benefit  to  the  buyer 


"  13  Harv.  L.  Rev.  85. 

"  See  c.  g.  supra,  note  91,  as  to 
the  law  of  Louisiana. 

^13  Harv.  L.  Eev.  95;  Burger- 
liches  Gesetzbueh,  §  462.  The  pro- 
visions of  the  German  Civil  Code  as 
to  remedies  of  breach  of  warranties 
are  as  follows:  "  §  462.  On  account 
of  a  defect  for  which  the  seller  is 
responsible  under  the  provisions  of 
sections  459,  460,  the  purchaser  may 
demand  annulment  of  the  sale  (i.  c, 
cancellation).  (The  purchaser  may- 
elect  either  the  one  or  the  other 
remedy,  unless  the  law  provides 
otherwise,  as  in  the  case  of  a.  sale 
of  cattle,  §§  481,  487.)  §  463.  If  a 
promised  quality  in  the  thing  sold 
was  absent  at  the  time  of  the  pur- 
chase (not  '  at  the  time  when  the 
risk  passes,'  as  in  the  case  provided 
for  by  section  459),  the  purchaser 
may  demand  compensation  for  non- 
performance, instead  of  cancellation 
or  reduction.  The  same  rule  applies 
if  the  seller  has  fraudulently  con- 
cealed a  defect.     §  464.     If  the  pur- 


chaser accepts  a,  defective  thing  al- 
though he  knows  of  the  defect,  he  is 
entitled  to  the  claims  specified  in 
sections  462,  463,  only  if  on  ac- 
ceptance he  reserves  his  rights  on 
account  of  the  defect.  §  465.  Can- 
cellation or  reduction  Is  affected  if 
the  seller,  on  demand  (Such  a  de- 
mand amounts  to  a  proposal  which 
is  binding  on  the  purchaser.  §  145.) 
by  the  purchaser,  declares  his  con- 
sent thereto.  §  466.  If  the  purchaser 
asserts  against  the  seller  a  defect  of 
quality,  the  seller  may  offer  cancel- 
lation and  require  him  to  declare 
within  a  fixed  reasonable  period 
whether  he  demands  cancellation.  In^ 
such  a  case  cancellation  may 'be  de- 
manded only  before  the  expiration  of 
the  period.  (After  the  expiration 
of  the  period  reduction  is  the  only 
remedy  open  to  the  purchaser,  except 
in  the  case  of  the  sale  of  a  thing 
designated  by  species.     §  480.)" 

MVald's     Pollock,     Contracts     (3d 
ed.),  342. 
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or  such  an  injury  to  the  goods  as  to  preclude  the  right  of  rescis- 
sion.^ But  if  the  goods  are  injured  or  destroyed,  he  cannot  re- 
sciixl.^  Unless  the  seller  was  guilty  of  fraud  this  is  probably  true, 
though  the  destruction  or  injury  is  without  the  buyer\  fault.*  An. 
exception  has,  however,  been  made  where  the  injury  to  the  goods 
was  caused  by  the  very  defect  against  which  the  seller  warranted.* 
In  seeking  rescission  the  buyer  must  take  the  position  cf  an  actor. 
As  has  been  seen''  when  the  buyer  rejects  goods  because  they  are 
not  what  the  contract  requires,  the  buyer  is  under  .no  obligatiou 
to  return  the  goods;  he  may  simply  refuse  to  regard  them  as  hib. 
But  where  the  property  in  the  goods  has  passed  and  the  buyer 
wishes  to  revest  the  property  in  the  seller,  a  return  or  offer  to 
return  the  goods  is  necessary.  "  It  is  not  sufficient  for  a  buyer 
who  has  taken  delivery  of  the  goods  at  the  vendor's  place  of 
business  merely  to  express  a  willingness  or  make  a  proposal  to  re- 
turn the  goods,  or  simply  to  give  notice  to  the  seller  that  he  holds 
the  goods  subject  to  his  order,  or  to  reqiiest  him  to  come  and  take 
them  back.  But,  if  he  would  rescind  the  contract,  he  must  return 
or  tender  back  the  goods  to  the  seller  at  the  place  of  de'ivcry,  rnlc~s, 
upon  making  the  offer  so  to  do,  he  is  relieved  of  the  obligation,  as 

'  See  cages  cited  supra,  §  608,  note  in    the    buyer's    possession.      So    in 

90.  La^TIey    &    Son    Corp.    v.    Park,    13S 

» Curtis    r.    ILinnay,    3    Esp.    82;  Fed.    kep.    31,    70    C.    C.    A.    399,    a 

Aultman  r.  WirtL,  54  111.   App.   17 ;  yacht    warranted    of    a    certain    ma- 

Liliby   r.   Haley,  91  :\I'\   331,   39   Atl.  terial    was    held    returnable    by    the 

1004;    ^McKniglit   ).   Nichols,   147   Pa.  buyer    though    it   had   been   seriously 

St.   l.'iS,  23  Atl.  399.  injured,  the  injury  being  due  to  the 

'It   is   well    settled   that   the   risk  defective   material    of   which   it  was 

is  on  the  buyer  where  u  sale  is  made  constructed.        So     in     Eoscuthal     r. 

by   the    terms    of   which    he    has    an  Rambo,   165   Ind.  584,  70  X.  E.  404, 

option   to   return,   until   he   exercises  3    L.    E.    A.     (X.    S.)     673,    it   was 

the  option.     See  xiipra.  §  273.     There  held    that   even    though   the    contract 

is  no  reason  to  suppose  that  the  rule  provided    as    a    condition    of    return 

would  be   otherwise  where  the  right  that  the  horse  sold  should  be  in  as 

to    return    depended    on    a    privilege  sound    condition    when    returned    as 

given  by  the  law  instead  of  on  agree-  when     sold     it     might     be    returned 

nicut  of  the  parties.  though  in  wor-e  condition  than  when 

'  Thus  in  Smith  v.  Hale,  15S  :Mass.  bought,    when    such   unsoundness   re- 

178,  33  N.  E.  403.  35   Am.   St.  Kep.  suited  from  the  natural  development 

485,   it  was   held   that  a  buggj',  the  of  a,  disease  existing  at  the  time  of 

springs    of     which     Avere     warranted  tlie  sale.     See  al'o  Pitcher  v,  Webber, 

strong,  might  be  returned  though  one  103  ile.  101,  68  Atl.  593. 
of  the  springs  had  been  broken  while  'Supra,   §§   496,  497. 
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stated  by  a  refusal  to  receive  them  if  tendered."  ''  The  buyer 
need  not,  however  actually  deliver  the  goods  to  the  seller  unless 
the  seller  repays  any  portion  of  the  price  wiich  has  been  paid. 
The  buyer  has  a  lien  on  the  goods  to  secure  such  repayment.** 

§  611.  Prompt  election  necessary. — As  in  other  cases,  for  in- 
stance fraud  or  mistake,  where  rescission  of  a  transaction  is  admit- 
ted, the  injured  party  must  .act  promptly.  If,  knowing  that  the 
goods  'Were  not  what  he  had  .a  right  to  expect,  the  buyer  still 
retains  them,  he  may  not  thereby  ibe  deprived  of  a  right  to  sue  the 
seller  for  the  injury,^  but  he  is  .precluded  from  asaertiag  a  right 
to  withdraw  from  the  transaction  -altogether." 

§  612.  Buyer's  remedies  are  mutually  exclusive. —  It  seems  to  be 
generally  assumed  that  if  the  buyer  elects  the  remedy  of  rescis- 
sion he  is  thereby  precluded  from  bringing  an  action  for  damages 
and  it  has  been  so  decided.-'^  The  Sales  Act .  adopts  this  rule.  As 
an  original  question,  at  least  where  a  contract  preceded  the  actual 
sale,  it  might  be  argued  with  some  iorce  that  the  buyer  should 
have  a  right  to  rescind  the  transfer  of  property  without  rescinding 
the  contract,  and  in  this  iway  restore  the  property  to  the  seller, and 
yet  hold  him  liable  in  damages  for  failure  to  keep  his  contract. 
The  right  of  the  buyer  to  recoup  because  of  the  diminished  value 
of  the  goods  sold,  .an-d  yet  to  bring  an  action  later  to  recover  con- 
sequential damages  for  breach  of  the  warranty,  has  been  upheld 
in  England  in  a  leading  case.-'^  The  court  there  said  "that  in 
the  action  in  which  recoupment  had  been 'allowed  the  buyer  could 
not  recover  consequential  damages  and  that,  therefore,  recovery 
should  be  allowed  in  the  subsequent  action  on  the  warranty." 
It  is  true  that  in  the  former  action  the  consequential  damages 
could  not  be  set  up,  but  if  the  buyer  elects  a  remedy  which  de- 
prives him  of  a  right  to  recover  certain  damages,  the  court  cannot 
undo  his  election.     In  theory  it  seems  clear  that  the  right  of  re- 

'Milliken  r.  Skillinga,  89  Me.  180,  90:    Upton   Mfg.    Co.    v.    Huiske,   09 

36   Atl.   77,   quoted   and   followed   in  Iowa,  "557,  29  N.  W.  621. 

Mtindt    V.    Simpkins,             Neb.          ,  "  Heagney  v.  J.  I.  Case  Mach.  Co. 

115  K.  W.  325.  (Neb.),   96   N.   W.    175;    McCormick 

»E.  T.  Kenney  Co.  D.  Anderson,  26  Machine    Co.    v.    Brown     (Neb.),    98 

Ky.  L.  Rep.  367,  81  S.  W.  663.  N.     W.     697;     Mundt    v.     Simpkins 

•As  to  .this  see  supra,  §  484  et  seq.  (Neb.),  115  N.  W.  325. 

"See  cases  cited  supra,  §  608,  .note  "Mondel  t).  Steel,  8  M.  &  W.  858. 
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coupment  must  be  based  on  the  assumption  that  not  simply  the 
sale  is  rescinded  but  the  whole  contract  to  buy  and  sell.  The 
buyer  may  stand  on  his  contract,  in  which  case  he  is  liable  for  the 
price  agreed,  and  may  sue  or  counterclaim  for  the  seller's  failure 
to  perform  his  contract,  or  he  may  assert  in  effect  that  the  goods 
are  not  what  the  contract  called  for,  and  that  he  will  substitute 
for  his  liability  on  that  contract  a  gu.3si-c0'ntractual  obligation 
to  pay  the  value  of  what  he  has  received.  Accordingly  it  has  been 
held  in  Massachusetts,  and  it  seems  rightly,  that  the  buyer  must 
elect  between  these  two  remedies.-'^  Under  the  Sales  Act  it  is 
clear  that  the  buyer  can  have  but  a  single  remedy  for  breach  of 
warranty. 

§  613.  Bamageg  for  defective  quality  —  General  rule. —  The  gen- 
eral measure  of  damage  for  breach  of  warranty  of  quality  is 
the  difference  between  the  value  of  the  article  actually  furnished 
the  buyer  and  the  value  the  article  would  have  had  if  having 
the  qualities  which  it  was  warranted  to  have."  Whether  the 
action  is  in  tort  or  contract  is  immaterial.  In  either  form  of  ac- 
tion the  buyer  is  seeking  redress  for  the  failure  of  the  article  to 

"Gilmore    v.    Williamg,    162    Mags.  38    K.    E.    507;    Maxted    v.    Fowler, 

351,  38  N.  E.  976;   Berman  l'.  Henry  94   Mich.    106,   53   N.   W.    921;    Han- 

N.  Clark  Co.,  194  Mass.  248,  80  N.  E.  sen  v.   Gaar,   63  Minn.   94,   65   jST.   W. 

480.  254;    Miamisburg   Twine    &   Cordage 

"  English  V.  Spokane  Com.  Co.,  57  Co.   r.   Wohlhuter,   71   Minn.  484,  74 

Fed.  Eep.  451,  15   U.   S.  App.  218,  6  N.    AV.    175;    McCormick    Harvesting 

C.   C.   A.   416;   McDonald   r.   Kansas  Machine  Co.  v.  Heath,  65  Mo.  App. 

City  Bolt  Co.,  149  Fed.  Eep.  360,  365,  461;   Hogan  !•.  Shuart,  11  Mont.  498, 

79     C.     C.     A.     298,     8     L.     R.     A.  28    Pac.    969;    Burr    r.    Redhead,   52 

(N.    S.)     1110;    Herring    v.    Skaggs,  Neb.  617,  621,  72  N.  W.  1058;  Hooper 

62  Ala.  180,  73  Ala.  446,  34  Am.  Rep.  v.    Story,    155   N.   Y.    171,   49   N.   E. 

4;   Florence  v.  Pattillo,  105  Ga.  577,  773;    Huyett   &   Smith    Co.   r.   Gray, 

32   S.  E.   642;    Jloore   Furniture   Co.  124  N.  C.  322,  32  S.  E.  718;  Aultman 

V.  Sloane,  166  111.  457,  46  N.  E.  1128,  v.   Ginn,    1    N.   Dak.   402,   48   N.   W. 

64  ni.  App.  581;   Elwood  V.  Harting,  330;    Himes    v.    Kiehl,    154    Pa.    St. 

21  Ind.  App.  408,  52  N.  E.  621;  Alpha  190,  25  Atl.  632;  Western  Twine  Co. 

Checkrower  Co.  v.  Bradley,  105  Iowa,  v.  Wright,  11  S.  Dak.  521,  78  N.  W. 

537,   75   N.   W.    369;    Loomis  Milling  942,    44    L.    E.    A.    438;    Danner    v. 

Co.    V.    Vawter,    8    Kans.    App.    437,  Fort  Worth   Implement   Co.,    18   Tex. 

57  Pac.  43;  Sharpe  v.  Bettis,  17  Ky.  Civ.   App.   621,   45   S.  W.   856;   Case 

L.  Rep.  673,  32  S.   W.   395;   Central  Plow   Works    v.    Niles    &    Scott    Co., 

Trust  Co.  V.  Arctic  Ice  JIachine  Co.,  90  Wis.   590,  63  N.  W.   1013;   Parry 

77  Md.  202,  238,  26  Atl.  493;  Ponce  Mfg.  Co.  v.  Tobin,  106  Wis.  286,  82 

V.    Smith,   84   Me.    266,   24   Atl.   854 ;  N.  W.  154. 
Noble    V.    Fagnant,    162    Mass.    275, 
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conform  to  the  warranty,  not  for  the  injury  suffered  by  the  pur- 
chase of  an  article  worth  less  than  the  price  paid  for  it.  Even  in 
an  action  for  deceit,  where  fraud  is  part  of  the  cause  of  action  the 
great  weight  of  authority  supports  the  same  rule.  That  is  a  de- 
frauded seller  is  allowed  not  merely  to  be  I'eplaced  in  his  original 
})o&ition,but  is  entitled  to  be  put  in  the  position  he  would  have  occu- 
pied had  the  representations  been  true."'"  He  is,  therefore,  entitled  to 
recover  from  one  who  fraudulently  induced  him  to  sell  goods  to  an 
insolvent  corporation  the  full  price  promised  even  though  this  in- 
cludes a  profit.'"'  The  contrary  view,  however,  confining  the  dam- 
ages in  deceit  to  the  value  of  what  the  plaintiff  parted  with,  less 
the  value  of  what  he  received,  has  the  support  of  the  Supreme 
Court  of  the  United  States,"  and  of  some  State  courts. ^^     This 


"  In  the  following  eases  the  rule  was 
applied  to  sales  o{  personal  property: 
Mayer  v.  Dyer,  57  Ark.  441,  21  S.  W. 
1064:  Boddy  r.  Henry,  113  Iowa,  462, 
85  N.  W.  771,  53  L.  R.  A.  769; 
Drake  v.  Holbrook,  23  Ky.  L.  Rep. 
1941,  66  S.  W.  512;  Nash  v.  Insur- 
ance &  Trust  Co.,  163  Mass.  574,  40 
N.  E.  1039,  28  L.  R.  A.  753;  Whiting 
r.  Price,  172  Mass.  240,  51  N.  E. 
1084,  70  Am.  St.  Rep.  262;  Bank  of 
Atchison  v.  Byers,  139  Mo.  627,  659, 
41  S.  W.  325;  Noyes  v.  Blodgett,  58 
N.  H.  502 ;  Lunn  r.  Shermer,  93  N.  C. 
164;  Potter  v.  Necedah  Lumber  Co., 
105  Wis.  25,  30,  80  N.  W.  88,  81 
]Sr.  W.  118.  The  same  principle  was 
applied  to  sales  of  land  in  Matlock  v. 
Reppy,  47  Ark.  148,  14  S.  W.  546; 
Gustafson  v.  Rustemeyer,  70  Conn. 
125,  39  Atl.  104,  39  L.  R.  A.  644,  66 
Am.  St.  Rep.  92 ;  Williams  v.  MoFad- 
den,  23  Fla.  143,  .1  So.  618,  11  Am. 
St.  Rep.  345 ;  Antle  &  Bro.  v.  Sexton, 
137  111.  410,  27  N.  E.  691;  Van 
Velsor  V.  Seeberger,  59  111.  App.  322; 
Nysewander  v.  Lowman,  124  Ind.  584, 
24  N.  E.  355 ;  Speed  v.  HoUinsworth, 
54  Kans.  436,  38  Pac.  496 ;  Wright  v. 
Roach,  57  Me.  600;  Estell  v.  Myers, 
56  Miss.  800;  Caldwell  v.  Henry,  76 
Mo.    254,   257;    Page    v.    Parker,    43 


N.  H.  363,  80  Am.  Dee.  172;  Pryor 
V.  Foster,  130  N.  Y.  171,  29  N.  E. 
123;  Fargo  Gas  &  Coke  Co.  v.  Fargo 
Gas  &  Electric  Co.,  4  N.  Dak.  219,  59 
N.  W.  1066,  37  L.  R.  A.  593;  Line- 
rode  V.  Rasmussen,  63  Ohio  St.  545, 
59  N.  E.  220 ;  Beasley  v.  Swinton,  46 
S.  C.  426,  24  S.  E.  313;  Augur  V. 
Smith,  90  Tenn.  729,  18  S.  W.  398; 
Hecht  V.  Metzler,  14  Utah,  408,  48 
Pac.  37,  60  Am.  St.  Rep.  906;  Shanks 
V.  Wliitney,  66  Vt.  405,  29  Atl.  367. 

"Shaw  V.  Gilbert,  111  Wis.  165,  88 
N.  W.  188. 

"Smith  V.  Bolles,  132  U.  S.  125, 
10  S.  C.  39,  33  L.  ed,  279;  Sigafus  v. 
Porter,  179  U.  S.  116,  21  S.  C.  34,  44 
L.  ed.  113.  These  decisions  have  been 
followed  in.  the  lower  Federal  courts. 
Wilson  V.  New  U.  S.  Ranch  Co.,  73 
Fed.  Rep.  994,  36  U.  S.  App.  634,  20 
C.  C.  A.  244;  Rockefeller  v.  Merritt, 
76  Fed.  Rep.  909,  40  U.  S.  App.  666, 
35  L.  R.  A.  633,  22  C.  C.  A.  608; 
Nashua  Savings  Bank  v.  Burlington 
Electric  Co.,  100  Fed.  Rep.  673. 

"Buschman  v.  Codd,  52  Md.  202, 
209;  Reynolds  v.  Franklin,  44  Minn. 
30,  46  N.  W.  139,  20  Am.  St.  Rep. 
540;  Wallace  v.  Hallowell,  56  Minn. 
501,  58  N.  W.  292;  Crater  v.  Bin- 
ninger,  33  N.  J.  L.  513,  97  Am.  Dec. 
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also  seems  to  be  the  law  of  England.^"  At  first  sight  it  may 
seem  that  the  latter  iiile  is  clearly  and  imiversally  correct,  con- 
fining as  it  does  the  plaintiff's  recovery  to  a  restitution  of 
what  he  lost  by  entering  into  the  transaction.  The  real  ex- 
planation of  the  broader  rule,  at  least  in  cases  of  sales,  seems 
to  be  that  the  defendant  in  deceit  is  not  simply  a  fraudulent 
person,  he  is  a  warrantor  of  the  truth  of  his  statements.  The 
injured  person  may,  because  of  fraud,  elect  to  rescind  the  trans- 
action and  claim  restitution  of  what  he  has  parted  with,  or 
he  may  demand  that  the  represi.mtatims  be  made  good.  As 
has  been  seen,  ordinary  warranties  where  no  fraud  exists  may 
be  enforced  by  action  of  tort.^°  The  addition  of  the  element  of 
deceit  cannot  deprive  the  injured  person  of  the  rights  which 
would  be  his  if  this  element  were  lacking,  and  if  the  representa- 
tion on  which  he  relied  were  a  warranty  and  nothing  more."^ 
A  practical  reason  for  the  enforcement  of  the  broader  rule  may 
be  found  in  the  fact  that  under  the  other  rule  a  fraudulent  person 
can  in  no  event  lose  anything  by  his  fraud.  He  nms  the  chance 
of  making  a  profit  if  he  successfully  cari'ies  out  his  plan  and  is 
not  afterward  brought  to  account  for  it ;  and  if  he  is  brought  to 
account,  he  at  least  will  lose  nothing  by  his  misconduct." 

737;  Cawston  V.  Stnrgis,  29  Or.  3.31,  rule  of  damages  in  effect  holds  the 
43  Piic.  650;  High  v.  Btrret,  143  defendant  as  a  warrantor  because  of 
Pa.  St.  2G1,  23  Atl,  1004;  :\[cCord-  his  deceit,  a  result  not  easy  to  sup- 
Collins  Commerce  Co.  i\  Levi,  21  port,  since  it  involves  the  con-e- 
Tcx.  Civ.  App.  109,  50  S.  W.  606;  quence  that  an  alternative  remedy 
Tacoma  r.  Tacoma  L.  &  VJ.  Co.,  17  should  exist  in  assumpsit. 
Wash.  458,  4fi2,  50  Pac.  55.  =^  In  Morse  v.  Hutchin3,  102  Mines. 
■"Peek  c.  Derry,  37  Ch.  D.  541;  439.  440.  this  was  thus  expressed  by 
JlcConnel  r.  Wright,  [1903]  1  Ch.  Mr.  Justice  Gr.ay:  "To  allow  the 
540.  So  in  Johnstone  v.  Hall,  10  plaintiff  only  the  difference  between 
Manitoba,  161.  the  real  'value  of  the  property  and 
'"  See  supra,  ^  107.  the  price  which  he  was  induced  to 
^'  It  may  be  urged  that  in  some  pay  for  it  would  be  to  make  an  ad- 
cases  the  representations  on  which  an  vantage  lawfully  secured  to  the  in- 
action of  deceit  may  be  based  would  nocent  purchaser  in  the  origini\l 
not  amount  to  a  warranty  if  the  bargain  inure  to  the  wrongdoer ; 
element  of  deceit  were  lacking.  and,  in  proportion  as  the  original 
Under  tlie  broad  rule  defended  supra  price  was  low,  would  afford  a  pro- 
(§  197  et  soq.),  this  will  not  often  tection  to  the  party  who  had  broken, 
be  true  of  misrepresentations  of  at  the  expense  of  the  party  who  was 
goods  sold.  In  any  case  where  it  is  ready  to  abide  by,  the  terms  of  the 
true,   the    allowance    of   the    broader  contract." 
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§  Gl-1.  Cansequentiai  dama^esi —  In  some  cases  the  buyer  sufEers 
special  damage  far  exceeding  the  value  of  the  goods  promised  him, 
and  if  the  consequential  damages  thus  caused  are  natural  conse- 
quences of  the  breach  of  warranty,  the  plaintiff  is  generally  al- 
lowed to  recover  them.^^  If  one  sell  an  animal  warranting  it  to  be 
sound,  when  in  fact  it  is  infected  with  disease,  the  seller  is  respon- 
sible for  damages  resulting  from  a  communication  of  the  disease 
to  the  b^lyer's  other  animals  in  an  action  on  the  warranty.^*  And 
if  a  man  sells  hay  or  grain  for  the  purpose  of  being  fed  to  cattle 
and  it  contains  a  substance  which  poisons  the  buyer's  cattle,  the 
seller  is  responsible  for  the  injury. ^^  One  who  sells  barrels  with 
a  warranty  is  liable  for  the  buyer's  loss  of  the  contents  owing  to 
defects  in  the  barrels.^®  The  buyer  of  heating  apparatus  which 
fails  to  fulfill  a  warranty  may  recover  for  the  loss  caused  by  hav- 
ing the  building  without  heat.^'^  One  who  purchases  warranted 
machinery  which  owing  to  breach  of  the  warranty  cannot  be  used 
may  recover  'for  the  loss  of  time  and  labor  before  the  machine 
can  be  rcplaced.^^  But  the  buyer  of  a  warranted  harvesting 
machine  was  not  allowed  to  recover  for  injury  to  his  grain  caused 
by  the  inability  to  obtain  another  machine  when  the  warranted 
machine  broke.^^     Labor  expended  in  reasonable  efforts  making 

^  In  Borradaile  v.  Brunton,  8  Taunt.  "  Wilson   v.   Dimville,   4  L.  K.   Ir. 

i!35,    a    cliain    cable    ^vas    warranted  249,  6  L.  R.  Ir.  210;  French  v.  Vin- 

to  last  two  years,  and  on  its  break-  ing,  102  Mass.  132,  3  Am.  Eep.  440; 

ing  and  letting  go  an  anchor  which  Coyle  v.  Baum,  3  Okla.  695,  716,  41 

was    attached    to    it,    the    buyer    was  Pac.  389. 

allowed   to    include    in    his    damages  "  Poland  v.  Miller,  95  Ind.  387,  48 

the  value  of  the  anchor.    In  Dushane  Am.  Eep.  730;  Tatro  v.  Brower,  118 

v.  Benedict,  120  U.  S.  630,  30  L.  ed.  Mich.  615,  77  N.  W.  274. 

810,    rags   were    warranted    as   clean  ^' Tower  v.  Pauly,  67  JIo.  App.  632 ; 

which     were     in    fact    infected    and  Laufer   J'.    Boynton   Furnace   Co.,   84 

caused  smallpox  to  break  out  in  the  Hun,  311,  32  N.  Y.  Suppl.  362;  Kus- 

purehaser's  mill,  thereby  causing  ex-  sell   v.    Corning  Mfg.   Co.,   49   N.   Y. 

pense  and  delay.    The  seller  was  held  App.  Div.  610,  63  N.  Y.  Suppl.  640. 

liable.  '"  New  York  Mining  Co.  v.  Fraser, 

=*  Black  V.  Elliott,   1  F.  &  F.  595;  130  U.  S.  611,  622,  9  S.  Ct.  665,  32 

Smith    V.    Green,    1    C.    P.    D.    92;  L.  ed.    1031;    Sinker   t'.   Kidder,   123 

Snowden  v.  Waterman,   105   Ga.   384,  Ind.   528,   24   N.   E.   341;   Aultman   !;. 

31  S.  E.  110;  Joy  v.  Bitzer,  77  Iowa,  Stout,   15   Neb.   586,   19  N.   W.   464; 

73,   41   N.   W.   575,  3  L.  E,.  A.   184;  Erie  Iron  Works  v.  Barber,   106  Pa. 

McKee  v.  Jones,  67  Miss.  405,  7  So.  St.  125,  51  Am.  Eep.  508. 

348 ;   Stranahan  Co.  i'.  Coit,  55  Ohio  "  Fuller  v.  Curtis,  100  Ind.  2."",  50 

St.    308,   45   N.   E.   634;    Packard  v.  Am.  Eep.  786. 
Slack,  32  Vt.  9. 
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warranted  goods  conform  to  the  just  requirement  of  the  buyer 
may  be  recovered  for.''°  Injury  caused  by  using  warranted  goods 
in  manufacturing  other  articles  is  recoverable  unless  the  buyer 
was  negligent  or  unreasonable  in  failing  to  discover  the  defects 
before  using  the  goods. ^'  Where  seeds  are  bought  with  a  war- 
ranty, the  loss  or  diminished  value  of  the  crop  may  be  included 

Similarly  where  defective  trees  are  sold 

is  liable  for  the 

difference  between  the  value  of  the  land  with  such  trees  as  were 
promised  and  with  inferior  trees  or  no  trees,  if  the  trees  fail  to 
grow.^^  On  the  other  hand  it  has  been  held  that  damages  for 
breach  of  a  warranty  of  a  wagon  could  not  include  an  injury 
caused  by  the  death  of  a  horse  in  consequence  of  the  defect  in 
the  wagon. ^*     The  general  principle  allowing  consequential  dam- 


in  damages  recovered.''" 

the  seller,  if  the  defect  is  a  breach  of  warranty 


"  Fox  r.  Stockton  Harvester  Works, 
83  Cal.  333,  23  Pao.  295;  \"\Tiitehead 
Machine  Co.  v.  Ryder,  139  Mass.  300, 
31  N.  E.  730. 

"Smith  1'.  Johnson,  15  T.  L.  E. 
179;  Bagley  v.  Cleveland  Rolling 
Mill,  21  Fed.  Rep.  159;  Nye  v. 
Snyder,  50  Xeb.  754,  77  N.  W.  118; 
Smith  V.  Foote,  81  Hun,  128,  30  X.  Y. 
Suppl.  070 :  Wait  v.  Borne,  123  N.  Y. 
592,  25  N.  E.  1053. 

^^Crutcher  v.  Elliott,  13  Ky.  L. 
Rep.  592;  Haycroft  v.  Walden,  14 
Ky.  L.  Rep.  892;  Wolcott  v.  Mount, 
30  N".  J.  L.  202,  13  Am.  Rep.  4.SS,  38 
N.  J.  L.  490,  20  Am.  Rep.  425  ;  White 
r.  Miller,  71  X.  Y.  118,  27  Am.  Rep. 
13;  Landreth  v.  Wycoff,  07  N.  Y. 
App.  Div.  145,  73  N.  Y.  Suppl.  388; 
Reiger  v.  Worth,  127  N.  C.  230,  37 
S.  E.  217,  52  L.  R.  A.  302.  But  see 
Butler  r.  Moore,  08  Ga.  780,  45  Am. 
Rep.  508;  Hurley  v.  Buchi,  10  Lea, 
340. 

"  Shearer  v.  Park  Nursery  Co.,  103 
Cal.  415,  37  Pac.  412.  42  Am.  St. 
Rep.  125;  Long  V.  Pruyn,  128  Mich. 
57,  87  N.  W.  88,  92  Am.  St.  Rep. 
443.  Other  recent  cases  involving 
the  recovery  of  consequential  dam- 
ages   are   Hodge    v.    Tufts,    115   Ala. 


300,  22  So.  422;  Alpha  Checkrower 
Co.  V.  Bradley,  105  Iowa,  537,  7') 
N.  W.  309;  Kester  r.  :\Iiller,  119 
N.  C.  475,  20  S,  E.  115;  Aultman  r. 
:MoDonough,  110  Wis.  203,  85  N.  W. 
980;  Fisher  r.  Bertram,  100  111.  App. 
542 ;  L'nion  Bank  v.  Blanchard,  05 
N.  H.  21,  18  Atl.  90;  Hal^tead  Lum- 
ber Co.  V.  Sutton,  40  Kans.  192,  26 
Pac.  4-14 ;  Punteney-Mitchell  Mfg.  Co. 
r.  T.  G.  Xorthwall  Co.,  00  Neb.  5,  91 
N.  W.  863;  Leavitt  v.  Fiberloid  Co., 
190  :\rass.  440,  82  N.  E.  082.  See 
also  Randall  r.  Newson,  2  Q.  B.  D. 
102;  JfcDonald  i\  Kansas  City  Bolt 
Co.,  149  Fed.  Rep.  300,  79  C.  C.  A. 
298,  .8  L.  R.  A.  (N.  S.)  1110;  Burr 
V.  Redhead  Co.,  52  Neb.  617,  72  N. 
W.  1058. 

"  Schurmeier  v.  English,  46  :Minn. 
300,  48  N.  W.  1112.  Compare  this 
decision  with  Randall  v.  Newson,  2 
Q.  B.  D.  102,  where  the  seller  of  a 
carriage  pole  was  held  liable  for  in- 
jury to  the  buyer's  horses  caused  by 
the  defective  condition  of  the  pole. 
See  further  as  questioning  the  buyers 
right  to  consequential  damages.  Her- 
ring V.  Skaggs,  02  Ala.  ISO,  34  Am. 
Rep.  4,  73  Ala.  446;  Jones  r.  Ross, 
98  Ala.  448,  13  So.  319. 
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ages  naturally  resulting  from  a  breach,  of  warrantyisnotjniich- 
disputed,  but  the  question  of  what  consequential  damages  are  too^ 
remote  is  not  always  decided  in  the  same  way.  Especially  where 
personal  injury  is  caused  by  the  defect  in  the  warranted  article  to 
a  third  person,  and  the  buyer  is  compelled  to  pay  damages  to  the 
person  injured,  it  is  disputed  whether  the  buyer  can  recover  these 
damages  from  the  seller.  By  the  weight  of  authority  he  is  allowed 
to  do  so,  and  this  result  seems  correct,  at  least  if  the  defect  in  the 
thing  sold  was  of  a  sort  likely  to  cause  the  injury  which  in  fact 
took  place.^^  The  principle  does  not  seem  essentially  different 
where  the  injury  is  to  the  biiyer  himself.  If  there  is  a  difference, 
the  liability  of  the  seller  seems  clearer,  but  even  in  this  case  some 
courts  hold  that  the   damages   are   too  remote.^*     It  is  beyond 


"  In  Mowbray  !'.  Merryweather, 
[1895]  2  Q.  B.  640,  the  defendant 
agreed  to  supply  the  plaintiff  with 
necessary  apparatus  for  unloading  a 
cargo  from  a  ship  belonging  to  the 
defendant,  which  the  plaintiff  had 
contracted  to  unload,  furnished  a 
defective  chain  which  broke  and  in- 
jured a  person  in  the  plaihtliT's  em- 
ploy. The  plaintiflF  settled  his  lia- 
bility with  the  injured  person  and 
was  allowed  to  recover  for  the  money 
thus  paid.  Similar  decisions  are 
Vogan  V.  Oulton,  81  L.  T.  (N.  S.) 
435;  Boston  Woven  Hose  Co.  v.  Ken- 
dall, 178  Mass.  232,  59  N.  E.  657,  51 
L.  K.  A.  781,  86  Am.  St.  Rep.  478. 
On  the  other  hand  in  Rode  v.  Arney, 
115  111.  App.  629,  where  the  buyer's 
wife  was  injured  owing  to  breach  of 
warranty  of  a  wagon,  it  was  held 
that  the  buyer  could  not  recover  for 
loss  of  his  wife's  services  on  the 
ground  that  the  damage  was  not  such 
as  to  reasonably  have  been  antici- 
pated. 

"  In  Jones  v.  Ross,  98  Ala.  448,  13, 
So.  319,  the  buyer  bought  a,  horse 
by  which  he  was  injured.  He  was 
not  allowed  to  recover  on  the  theory 
that  his  injury  was  due  to  the  failure 
of  the  horse  to  comply  with  the  sel- 


ler's warranty  without  proof  of  a 
scienter.  So  in  Birdsinger  v.  McCor- 
mick  Machine  Co.,  183  N.  Y.  487,  76 
N.  E.  611,  3  L.  R.  A.  (N.  S.)  1047,  a 
buyer  of  an  agricultural  machine  was 
not  allowed  to  recover  for  injuries 
which  he  suffered  owing  to  the  defects 
in  the  warranted  machine.  Two 
judges  dissented.  This  decision  seems 
opposed  to  two  earlier  decision  of  the 
Appellate  Division  of  the  New  York 
Supreme  Court  (Bruce  v.  Fiss  Horse 
Co.,  47  N.  Y.  App.  Div.  273,  62  N.  Y. 
Suppl.  96;  Wood  V.  Anthony,  79 
N.  Y.  App.  Div.  Ill,  79  N.  Y.  Suppl. 
829 ) .  It  may  be  that  the  New  York 
court  would  hold  the  injury  sufii- 
ciently  proximate,  and  the  seller  lia- 
ble for  it  if  the  warranty  were  by 
its  terms  specifically  aimed  at  the 
precise  defect  which  caused  the  in- 
jury. On  the  other  hand  the  seller 
in  Tyler  v.  Moody,  111  Ky.  191,  63 
S.  W.  433,  54  L.  R.  A.  417,  98  Am. 
St.  Rep.  406,  was  held  liable  for  per- 
sonal injuries  suffered  by  the  buyer 
from  the  bursting  of  an  acetyline  gas 
machine  which  was  warranted  to  be 
absolutely  safe  and  unable  to  gen- 
erate enough  gas  to  explode.  See 
also  cases  in  the  preceding  note  which 
held  the  seller  liable  for  injuries  to 
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the  scope  of  this  work  to  consider  the  liability  of  a  manufacturer 
in  tort  for  nesli£;ence"~7or""Tnju_ries~^use3~hy  "cTef ects "Th  goocTs  of 
hrs~manufacture.  It  is  enough  to  say'TEt  'th^||^q^siion  i§  "one 
that  must  be  separately  conaidered.^^  Another  kind  of  case  which 
has  giveiT  rise  to"lhe  question  of  consequential  damages  is  where 
a  buyer  who  purchases  goods  with  a  warranty  resells  them,  with 
a  similar  warranty  and,  the  goods  proving  defective,  is  held  liable 
in  damages.  He  is  allowed  to  recover  thrse  damages  over  against 
the  person  from  whom  he  originally  bought  them.®*  AVhat  con- 
sequential damages  are  too  remote  is  a  question  of  degree.  The 
ea-C'S  previously  cited  indicate  that  most  courts  are  rather  liberal 
in  allowing  the  plaintiff  damages  for  such  injuries  as  are  clearly 
due  to  the  breach  of  warranty.  A  few  illustrations  may  Be  given 
of  cases  where  the  damage  was  held  too  remote.  Damages  due 
to  the  diminished  value  of  patents  belonging  to  the  buyer  and  the 
loss  of  profits  from  other  contracts  owing  to  defective  cement  used 
by  the  buyer  in  a  building  were  held  too  remote. ^^  Expected 
profits,  unless  they  very  plainly  would  have  been  made,  are  not 
allowable.*"  The  expense  of  erecting  a  building  for  machinery 
bought  with  a  warranty  has  been  held  not  allowable  as  part  of  the 
damages  for  breach  of  warranty.*-'     If  the  buyer's  own  fault  or 

a   tliird  person.     A   fortiori   it   may  °'  Ralph  v.   Ratliburn   Co..   75   Fed. 

be  supposed  these  courts  would  hold  Ttep.   971,   39  U.   S.  App.   297,  21   C. 

the   seller  liable   for   injuries  to  the  C.   A.   584. 

biiyor.  "Glidden    v.    Pooler,    50    111.   App. 

°'  See  Watson  v.  Au^sta  Brewing  36 ;   Love  r.   Eoss,  89   Iowa,  400,  56 

Co.,   124  Ga.   121,  52   S.  E.   152,   110  X.   \V.   528.     See  also  Georgia  Code, 

Am.  St.  Kep.  157,  1  L.  R.  A.   (N.  S.)  cited  in  Butler  r.  Moore,  68  Ga.  780, 

1178,  and  note  thereto.  45  Am.  Rep.  508.    In  St.  Louis  Brew- 

'"  Hammond  r.  Bussey,  20  Q.  B.  D.  ing,  Assn.   r.  IMcEnroe,   80  JIo.  App. 

79 ;  Bagloy  v.  Cleveland  Rolling  Jlill  429,  loss  of  custom  owing  to  the  bad 

Co.,    21    Fed.    Rep.    159;    Reggio    v.  quality   of    beer    furnished    was    not 

Braf;,criotti,  7  Cush.  166;   C'arleton  v.  allowed    as    an    element   of     damage. 

Lombard,  19  X.  Y.  App.  Div.  297,  46  Compare    Swain    v.    Schieffelin,    134 

K.   Y.  Suppl.   120;   affirmed,  without  N.  Y.  471,  31  X.  E.  1025,  18  L.  R.  A. 

opinion,    162    X.    Y.    628,    57    N.    E.  385,   where   loss   of   trade   caused   by 

1106;   Reese  v.  Miles,  99  Tenn.  398,  selling  ice  creajn  in- which  poisonous 

41    S.    W.    1005;    Cleave    v.    Kng,    3  matter  bought   from    the    defendant 

N.   /.  L.   R.   277    (C.  A.).     See  also  had  been   placed  was   allowed  as   an 

Xashua  Steel  Co.  v.   Brush,  91   Fed.  element  of  damage. 

Rep.    213,    50    U.    S.    App.    461,    33  "  Iluyett  &  Smith  Co.  t).  Gray,  111 

C.   C.  A.  458;   Ryerson  v.   Chapman,  N.  C,  st,  15  S.  E.  939.     See  also  Her- 

66  Me.  557.  ring  v.  Skaggs,  62  Ala.  180,  34  Am. 
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negligence  contributed  to  the  injury  lie  cannot  recover  conse^ 
quential  damages,  since  suck  damages  were  under  the  circum- 
stances not  proximately  due  to  the  breach  of  warranty.*^ 

§  615.  Damages  for  breach  of  warranty  Jar^itle. —  There  is  no 
reason  on  principle  why  different  rules  should  govern  the  measure 
of  damages  for  breach  of  warranty  of  title  and  the  measure  of 
damages  for  breach  of  warranty  of  quality,  and  the  Sales  Act 
makes  no  distinction  in  regard  either  to  the  remedies  or  the  meas- 
ure of  damages,  except  that  no  attempt  is  made  to  define  what 
damages  "  directly  and  naturally  result "  from  breach  of  a  war- 
ranty of  title.*^  Considerable  difference  of  decision  exists  in  the 
law  of  this  country,  however,  in  regard  to  warranties  of  title. 
As  has  been  previoiisly  stated,**  many  jurisdictions  hold"  that  no 
right  of  action  accrues  to  the  buyer  until  his  possession  has  been 
disturbed.**'  Even  jurisdictions  which  do  not  directly  deny  the 
right  of  an  action  often  hold  that  while  the  buyer  retains  undis- 
turbed possession,  he  can  only  recover  nominal  damages.*"  A  dis- 
tinction should  here  be  observed,  failure  to  notice  which  has 
perhaps  caused  some  confusion.  If  the  seller  has  not  title  to  the 
goods  the  buyer  not  only  may  sue  upon  the  warranty  for  damages, 
but  may  also  rescind  the  transaction  for  failure  of  consideration 
according  to  principles  previously  stated.*^  This  latter  right 
must  certainly  be  allowed  wherever  rescission  is  allowed  for 
breach  of  warranty  of  quality,  and  probably  courts  which  do  not 
allow  the  remedy  of  rescission  in  that  case  would  generally  do  so 
where  the  title  was  defective,  on  the  ground  of  total  failure  of 

Eep.  4,  73  Ala.   440 ;   Jones  v.  Ross,  and  warranties   of  title   e'xcept   sub- 

98   Ala.   448,   13    So.   319;    Fuller    v.  section    (7),   which   is   applicable   to 

Curtis,    100    Ind.   237,    50    Am.   Eep.  warranties  of  quality  only. 

786;  Schurmeier  v.  English,  46  Minn.  "Supra,   §  221. 

306,  48  X.  W.  1112,  cited  supra,  note  "'  See  supra,  §  221. 

34.  "  Patrick,  etc.  v.  Swinney,  5  Bush, 

"Nashua   Steel  .Co.    v.    Brush,    91  421;    Close    r.    Crossland,    47    Minn. 

Fed.  Rep.  213,  50  U.  S.  App.  461,  33  500,  50  N.  W.  094   (covenant  against 

C.   C.   A.   456;    Razey   v.   J.   B.   Colt  incumbrances)  ;     Burt   v.   Dewey,   40 

Co.,    106    N.    Y.    App.    Div.    103,    94  X.   Y.   283,    100  Am.   Dec.  482;   Mc- 

N.  Y.  Suppl.  59.  Giffin  v.  Baird,  62  N.  Y.  329 ;  O'Brien 

«The   whole   of   section   69   is   ap-  v.  Jones,  91  N.  Y.  193. 

plicable  both  to  warranties  of  quality  *»  See  supra,  §  608. 

65 
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consideration.*'  It  is  obvious  that  snch  redress  cannot  be  allowed 
to  a  bMjet  who  still  retains  possession  of  the  goods.  This  would 
be  inconsistent  with  the  principle  that  one  who  seeks  rescission 
must  return  anything  that  he  has  received.  Accordingly  the 
buyer  must  return  the  goods  to  the  seller  or  discharge  his  duty 
in  the  premises  by  surrendering  them  to  the  true  owner.  If  the 
buyer  has  not  already  paid  the  price,  the  natural  way  of  assert- 
ing rescission  is  in  answer  for  an  action  for  the  price.  Decisions 
which  hold  that  the  buyer  has  no  defense  while  still  retaining 
the  goods  *^  do  not  necessarily  involve  the  conclusion  that  the 
buyer  has  no  right  of  action,  though  often  cited  as  so  deciding. 
Jurisdictions  which  deny  the  buyer  more  than  nominal  damages 
until  eviction  sometimes  take  fine  and  hardly  tenable  distinctions 
in  this  respect  between  different  kinds  of  actions  or  warranties. 
Thus,  where  the  seller  fraudulently  represents  that  he  has  title,  it 
seems  to  be  admitted  that  an  immediate  cause  of  action  for  sub- 
stantial damages  lies.*'  In  some  jurisdictions  the  distinction  is 
taken  between  express  and  implied  warranties.  It  has  been  held  in 
Kentucky  that  though  no  right  of  action  arises  immediately  for 
breach  of  express  warranty,^  a  right  of  action  arises  immediately 
on  the  sale  where  there  has  been  merely  an  implied  warranty.'^ 
But  this  distinction  has  been  properly  disapproved.''^  In  Missouri 
with  as  little  reason  the  converse  of  the  Kentucky  rule  was  sug- 
gested ;  namely,  that  fori  breach  of  an  express  warranty  an  action 
arises  immediately,  but  for  breach  of  an  implied  warranty  no 
action    arises    until    damage.^'      Xot    only    is    it    disputed    when 

"  Eichol*    V.    Bannister,    17    C.    B.  Am.  Dec.  39 :  Case  v.  Hall,  24  Wend. 

(N.  S.)   708.     This  was  an  action  to  102,  35  Am.  Dec.  605;  Hull  v.  Cald- 

recover  back  the  price.     But  see  Hull  well,  3   S.   Dak.   451,  455,  54  N.  W. 

V.   Caldwell,   3   S.   Dak.  451,   454,  54  100. 

N.  W.  100.  '"' Tipton  v.  Triplett,  1  Mete.  (Ky.) 

*'  For  example,  Johnson  v.  Oehmig,  570. 

95  Ala.  189,   10  So.  430,  36  Am.  St.  "  Pusey's    Trustee    r.    Wathen,    90 

Eep.   204;    Sumner   r.   Gray,    4   Ark.  Ky.  473,  14  S.  \Y.  418. 

467,  38  Am.  Dec.  39;  Joslin  1-.  Caugh-  "Gross    v.    Kierski,    41    Cal,    HI; 

lin,  27  Miss.  852;  Wanser  y.  Messier,  Hodges   v.  Wilkinson,   111   N.   C.   56, 

29  N.  J.  L.  256:  Hull  v.  Caldwell,  3  15  S.  E.  941,  17  L.  R.  A.  545. 

S.  Dak.  451,  54  N.  W.  100.  "  Matheny  v.  Mason,  73  Mo.  677, 

"  Sumner  v.  Gray,  4  Ark.  467,  38  680,  39  Am.  Rep.  541. 
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the  buyer's  cause  of  action  or  right  to  substantial  damages  arises, 
but  also  what  is  the  basis  for  calculating  substantial  dam- 
ages when  the  right  to  them  has  arisen.  On  principle  it 
would  seem  clear  that  the  buyer's  damage  is  the  full  value 
of  the  goods,  irrespective  of  the  price  paid  for  them,  and 
this  rule  finds  considerable  support.^*  In  Massachusetts  the  value 
of  the  goods  is  thus  allowed  even  though  a  buyer  has  not  been 
dispossessed. '°  It  is  sometimes  said  that  the  value  is  to  be  taken 
as  of  the  time  when  the  wrong  was  committed,^®  which  would  be 
either  the  time  of  the  sale  or  the  time  of  dispossession,  according 
to  the  doctrine  held  by  the  court  in  question.  But  whatever  the 
time"  of  the  wrong  there  seems  no  reason  for  refusing  to  admit 
evidence  of  subsequent  circumstances,  as  mitigating  or  increasing 
proximately  the  damages.  This  was  well  brought  out  in  a  recent 
Minnesota  decision.'^  The  court  said :  "  It  seems  that  the  charge 
to  the  jury  was  that  the  vendee  was  entitled  to  recover  as  damages 
the  value  of  the  property  when  it  was  taken  from  him,  and  dam- 
ages were  awarded  on  this  basis,  and  that  in  passing  upon  the 
motion  the  court  held  its  charge  to  have  been  erroneous,  and  that 
it  should  have  stated  that  the  vendee's  damages  were  the  price 
paid  for  the  chattel.  Unless  we  are  to  lose  sight  of  the  cardinal 
principal  which  governs  when  estimating  and  awarding  damages 
in  civil  actions,  which  is  simply  compensation  to  the  injured 
party,  the  court  was  right  in  its  charge,  and  vtTOng  when  it  con- 
cluded that  an  error  had  been  committed."  '*    In  many  cases  fol- 

" Rowland's   Admr.   v.    Shelton,  25  "Rowland's  Admr.  v.    Shelton,  25 

Ala.  217;  Marlatt  v.  Clary,  20  Ark.  Ala.  217. 

251;  Dabovich  i;.  Emerie,  12  Cal.  171;  "  Hendrickson   v.    Back,    74   Minn. 

Grose    v.   Hennessey,    13   Allen,   389;  90,  76  N.  W.  1019. 

Brown  V.  Pierce,  97  Mass.  46,  93  Am.  ''The   court   continued:      "It   was 

Dec.     57 ;    Hendrickson    v.   Back,    74  held  in  Close  v.  Crossland,  47  Minn. 

Minn.   90,   76  N.   W.   1019 ;   Hoffman  500,  50  N.  W.  694,  in  a  case  involving 

V.  Chamberlain,  40  N.  J.  Eq.  663,  5  this  very  question,  that  the  damages 

Atl.    150,    53    Am.    Rep.    783.      The  are    the    actual    loss,    which    is    the 

earlier  Massachusetts  and  Tennessee  value  of  the   chattel   purchased.     Of 

decisions  of  Eaton  v.  Melius,  7  Gray,  course,  there  might  be  circumstances 

566,  and  Crittenden  v.  Posey,  1  Head,  which    would    affect    any     particular 

311,   are  inconsistent  with  the  later  case.     Under  the  rule  established  by 

decisions  in  those  States  cited  above.  the  granting  of  the  motion,  the  dam- 

"  Gross    V.    Hennessey,    13    Allen,  ages     actually    sustained    might    be 

389.  more  or  might  be  less  than  the  re- 
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lowing  the  analogy  of  the  law  governing  covenants  in  conveyances 
of  real  estate,^^  it  has  been  held  that  the  buyer  can  recover  only 
the  purchase  money  with  such  expenses  as  he  may  have  properly 
incurred  in  defending  his  title.^  This  rule  virtually  confines  the 
remedy  of  the  buyer  to  rescission  and  restitution,  a  remedy  to 
which  the  injured  buyer  is  undoubtedly  entitled  if  he  so  elects,  but 
it  is  a  violation  of  general  principles  of  contracts  to  deny  him  in  an 
action  on  the  contract  such  damages  as  will  put  him  in  as  good  a 
position  as  he  would  have  occupied  had  the  contract  been  kept.  It 
is  of  course  true  that  even  if  the  value  of  the  goods  furnishes  the 
measure  of  damages,  in  the  absence  of  evidence  to  the  contrary  the 
price  will  be  regarded  as  fixing  that  value. '^^  The  buyer  who  has 
been  dispossessed  is  also  entitled  to  recover  as  consequential  dam- 
ages, any  expense  reasonably  incurred  in  defending  his  right  to 
the  goods  against  the  true  owner.''^  Among  such  expenses  should 
be  included  reasonable  fees  paid  to  buyer's  counsel.^ 


covery,  depending  on  the  real  value 
of  the  chattel  when  the  paramount 
title  was  asserted  as  against  the 
vendee;  that  is,  whether  the  real 
value  was  more  or  less  than  the  price 
paid.  A  good  illustration  of  this  is 
found  in  the  present  case.  Defendant 
purchased  in  1892,  agreeing  to  pay 
$75  for  the  harvester  and  binder  in 
question.  He  gave  his  note  for  this 
sum  to  his  vendor,  plaintiff's  intes- 
tate, and  the  note  in  suit  was  given 
in  renewal  in  1894.  The  machine 
was  mortgaged,  but  no  claim  for  pos- 
session was  asserted  until  1895,  and 
it  was  then  worth  but  $25.  Defend- 
ant had  the  possession  and  the  use 
for  tliree  years,  during  which  time 
the  property  would  materially  de- 
crease in  value.  His  actual  loss  when 
the  paramount  title  or  right  was  as- 
serted was  the  value  of  the  property 
when  taken  away  from  him,  and  his 
loss  would  have  been  the  same  if  he 
had  bought  the  machine  for  $10  in 
1892." 

"'  See  Rawle,   Covenants   for  Title, 
§   161   et  seq. 


"Ellis  V.  Gosney's  Heirs,  7  J.  J. 
Marsh.  109;  Noel  v.  Wheatley,  30 
Miss.  181;  Armstrong  v.  Percy,  5 
Wend.  5.35 ;  Arthur  v.  Moss,  1  Or. 
193;  Hudson  v.  Norwood,  13  Tex.  Civ. 
App.  662,  35  S.  W.  1075;  Cranberry 
V.  Hawpe,  30  Tex.  409;  Goss  v. 
Dysant,  31  Tex.  186;  Duecker  v. 
Goeres,  104  Wis.  29,  36,  80  N.  W. 
91 ;  Confederation  Life  Assn.  v.  La- 
batt,  27  Ont.  App.  321. 

°'  Hoffman  i;.  Chamberlain,  40  N.  J. 
Eq.  663,  5  Atl.  150,  53  Am.  Rep. 
783. 

"''Rowland  v.  Shelton,  25  Ala.  217; 
Marlatt  v.  Clary,  20  Ark.  251;  John- 
son r.  Meyers'  Exr.,  34  Mo.  255; 
Armstrong  v.  Percy,  5  Wend.  535. 

°=  Harding  v.   Larkin,  41   111.  413 
Thurston    v.    Spratt,    52    Me.    202 
Ryerson    v.    Chapman,    66     Me.    557 
Allis    r.    Nininger,    25    Minn.    525 
Balte    V.    Bedemiller,    37    Or.    27,    60 
Pac.  601,  82  Am.  St.  Rep.  737.     The 
contrary   Avas   held,    as    it   seems   er- 
roneously, in  Reggio  v.  Braggiotti,  7 
Cush.    166;    Clark    v.    Mumford,    62 
Tex.  531. 
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§  616.  Interest  and  special  damages  —  Provisions  of  Sales  Act. — 

Sec.  70.  INTEREST   AND   SPECIAL  DAMAGES.— 

Nothing  in  this  act  shall  affect  the  right  of  the  buyer  or  the  seller 
to  recover  interest  or  special  damages  in  any  case  where  by  law 
interest  or  special  damages  may  be  recoverable,  or  to  recover  money 
paid  where  the  consideration  for  the  payment  of  it  has  failed. 

This  follows  exactly  section  54  of  the  English  Sale  of  Goods 
Act.  In  regard  to  the  matters  covered  in  this  section,  there  is  noth- 
ing peculiar  in  the  law  of  sales,  and  the  application  to  the  law 
of  warranty  of  general  principles  governing  special  damages  has 
been  considered  in  the  preceding  section.  These  principles  cover 
the  seller's  obligation  for  default,  and  for  breach  of  the  buyer's  ob- 
ligation to  pay  money  special  damages  are  not  allowed.^*  Interest 
is  regarded  as  sufficient  compensation.®^ 

""  Sutherland,  Damages,  §§  76-78.  «=  Sutherland,     Damages,     §§     328, 

329. 


PART  VI. 

STATUTORY  INTERPRETATION  AND  UNCODIFIED  RULES 
AFFECTING  THE  VALIDITY  OF  SALES. 


CHAPTER  XIX. 

Inteepeetation  of  Sales  Act. 

Section  617.  Rules  of  interpretation  in  Sales  Act. 
618.  Force  of  custom. 
'619.  Definitions  in  the  Sales  Act. 

620.  Value. 

621.  In  good  faith. 

622.  Closing  sections  of  the  Sales  Act. 

§  617.  Rules  of  interpretation  in  Sales  Act. —  The  last  part  of 
the  Sales  Act  is  concerned  with,  certain  rules  for  its  interpreta- 
tion.    They  are  as  follows: 

Sec.  71.  VARIATION  OF  IMPLIED  OBLIGA- 
TIONS.— Where  any  right,  duty,  or  liability  would  arise  under 
a  contract  to  sell  or  a  sale  by  implication  of  law,  it  may  be  negatived 
or  varied  by  express  agreement  or  by  the  course  of  dealing  between 
the  parties,  or  by  custom,  if  the  custom  be  such  as  to  bind  both 
parties  to  the  contract  or  the  sale. 

Sec.  72.  RIGHTS  MAY  BE  ENFORCED  BY  AC- 
TION..— Where  any  right,  duty  or  liability  is  declared  by  this 
act,  it  may,  unless  otherwise  by  this  act  provided,  be  enforced  by 
action. 

Sec.  73.  RULE  FOR  CASES  NOT  PROVIDED  FOR 
BY  THIS  ACT. —  In  any  case  not  provided  for  in  this  act,  the 
rules  of  law  and  equity,  including  the  law  merchant,  and  in  par- 
ticular the  rules  relating  to  the  law  of  principal  and  agent  and  to  the 
effect  of  fraud,  misrepresentation,  duress  or  coercion,  mistake,  bank- 
ruptcy, or  other  invalidating  cause,  shall  continue  to  apply  to  con- 
tracts to  sell  and  to  sales  of  goods. 

[1031] 
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Sec.  74.  INTERPRETATION  SHALL  GIVE  EF- 
FECT TO  PURPOSE  OF  UNIFORMITY.—  This  act  shall 
be  so  interpreted  and  construed,  if  possible,  as  to  effectuate  its  gen- 
eral purpose  to  make  uniform  the  law  of  those  states  which  enact  it. 

Sec.  75.  PROVISIONS  NOT  APPLICABLE  TO 
MORTGAGES. —  The  provisions  of  this  act  relating  to  contracts 
to  sell  and  to  sales  do  not  apply,  unless  so  stated,  to  any  transaction 
in  the  form  of  a  contract  to  sell  or  a  sale  which  is  intended  to  oper- 
ate by  way  of  mortgage,  pledge,  charge,  or  other  security. 

Of  these  sections,  section  71  is  copied  from  section  5'5  of  the 
English  Sale  of  Goods  Act,  except  that  the  word  "  custom  "  has 
been  substituted  for  "  usage."  Section  72  follows  exactly  section 
57  of  the  English  act.  Section  73  is  based  upon  section  61  (2) 
of  the  English  act  with  some  change  in  wording,  however.-'  This 
section  makes  it  clear  that  the  Sales  Act  does  not  attempt  to  deal 
with  certain  matters  which  are,  however,  of  great  importance 
in  the  law  of  sales.  As  to  these  matters  the  common  law  governs 
and  the  rules  of  the  common  law  are  discussed  hereafter.^  Sec- 
tion 74  is  not  contained  in  the  English  act,  and  introduces  a  new 
principle  of  interpretation  which  it  is  hoped  the  courts  may  care- 
fully regard.  Generally  when  a  part  of  the  law  is  codified,  the 
courts  in  considering  the  efffect  of  the  Code  have  regard  to  the 
law  of  the  jurisdiction  as  it  existed  before  the  passage  of  the  Code. 
And  if  the  Code  appears  to  have  been  intended  not  as  remedial 
legislation,  but  rather  to  state  in  exact  form  law  previously  ex- 
isting, the  implication  is  strong  that  the  rule  of  the  Code  is  similar 
to  that  previously  in  force.  The  primary  purpose  of  the  Sales 
Act  is  to  introduce  uniformity,  and  though  in  the  main  it  pur- 
ports to  state  law  previously  existing,  it  is  not  the  law  of  any  one 

'Tlie     English     act     reads:       "61  name,  on  behalf  of  another,  tut  with- 

(2).  The  rules   of  the   common   law,  out  authority  of  the  latter,  cannot  be 

including  the  law  merchant,   save  in  ratified],    and    the    effect    of    fraud, 

so  far  as  they  are  inconsistent  with  misrepresentation,  duress  or  coercion, 

the  express  provisions  of  this  act,  and  mistake,  or  other  invalidating  cause, 

in  particular  the  rules  relating  to  the  shall  continue  to  apply  to  contracts 

law  of  principal  and  agent  [see  e.  g.,  for  the  sale  of  goods." 

Keighley  ij.  Durant,  [1901]  A.  C.  240,  ^  See  infra,  §  623  et  seq. 
a  contract  made  by  one  person  in  his 
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State,  but,  where  the  law  in  the  several  States  differs,  what  may 
be  regarded  as  the  better  doctrine.  Accordingly  no  inference  is 
permissible  that  the  law  of  any  particular  State  is  intended  to 
be  codified.  The  law  of  all  the  States  must  be  considered,  and 
the  purpose  to  unify  that  law  must  be  borne  in  mind.  Section 
75  follows  section  60  (4)  of  the  English  set,  except  that  in  con- 
formity with  the  wording  of  the  American  act,  "  contracts  o£ 
sale,"  and  "  contract  of  sale,"  have  been  changed  to  "  contracts  to 
sell  and  to  sales,"  and  to  "  contracts  to  sell  or  a  sale;"  and  the 
words  "  unless  so  stated  "  have  been  inserted  in  the  American 
act.  Though  this  act  does  not  generally  purport  to  deal  with 
the  peculiar  rules  of  mortgage  law,  there  are  a  few  eases  where 
mortgage  relations,  or  similar  ones,  are  covered.^ 

§  618.  Force  of  custom. —  The  rule  governing  the  effect  of  us- 
age and  custom,  in  the  law  of  sales,  is  identical  with  the  rule  in 
all  contractual  agreements.  The  general  rule  is  thus  expressed: 
"  Particular  usages  and  customs  of  trade  or  business  must  be 
known  by  the  party  to  be  affected  by  them,  or  they  will  not  be 
binding,  unless  they  are  so  notorious,  universal,  and  well  estab- 
lished, that  his  knowledge  of  them  will  be  conclusively  pre- 
sumed." *  "  General  commercial  usages  —  all  men  being  pre- 
sumed to  know  the  law  —  all  men  are  presumed  to  know  and  no 
one  will  be  heard  to  contradict  the  presumption."  '  The  applica- 
tion of  these  general  principles  to  some  particular  cases  has  been 
considered  previously.® 

§  619.  Definitions  in  the  Sales  Act. — 

Sec.  76.  DEFINITIONS.— (1.)  In  this  act,  unless  the  con- 
text or  subject  matter  otherwise  requires  — 

"Action  "  includes  counterclaim,  set-off  and  suit  in  equity. 

"  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods  or 
any  legal  successor  in  interest  of  such  person. 

"For  example  see  sections  20   (2),  note.    Aa  to  proof  by  usage  of  an  ir 

22    (a).  tention  to  sell  an  undivided  share  of 

■■  12  Cyc.  1041,  giving  a  number  of  «,  mass,  see  supra,  §   186.     As  to  the 

illustrations.  qualification  of  warranty  by  custom, 

'  12  Cyc.  1044,  giving  illustrations.  see  supra,  §  246.    As  to  the  effect  of 

'  As  to  custom  to  regard  something  custom   on  the  law  governing   docu- 

as  acceptance  and  receipt  under  the  ments  of  title,  see  §§  404-444. 
Statute  of  Frauds,   see  supra,   §   84, 
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"  Defendant  "  includes  a  plaintiff  against  whom  a  right  of  set- 
off or  counterclaim  is  asserted. 

"  Delivery  "  means  voluntary  transfer  of  possession  from  one  per- 
son to  another. 

"  Divisible  contract  to  sell  or  sale  "  means  a  contract  to  sell  or  a 
sale  in  which  by  its  terms  the  price  for  a  portion  or  portions  of  the 
goods  less  than  the  whole  is  fixed  or  ascertainable  by  computation. 

"  Document  of  title  to  goods  "  includes  any  bill  of  lading,  dock 
warrant,  warehouse  receipt  or  order  for  the  delivery  of  goods,  or 
any  other  document  used  in  the  ordinary  course  of  business  in  the 
sale  or  transfer  of  goods,  as  proof  of  the  possession  or  control  of 
the  goods,  or  authorizing  or  purporting  to  authorize  the  possessor 
of  the  document  to  transfer  or  receive,  either  by  indorsement  or  by 
delivery,  goods  represented  by  such  document. 

"  Fault  "  means  wrongful  act  or  default. 

"  Fungible  goods  "  means  goods  of  which  any  unit  is  from  its 
nature  or  by  mercantile  usage  treated  as  the  equivalent  of  any 
other  unit. 

"  Future  goods  "  means  goods  to  be  manufactured  or  acquired 
by  the  seller  after  the  making  of  the  contract  of  sale. 

"  Goods  "  include  all  chattels  personal  other  than  things  in  ac- 
tion and  money.  The  term  includes  emblements,  industrial  grow- 
ing crops,  and  things  attached  to  or  forming  part  of  the  land  which 
are  agreed  to  be  severed  before  sale  or  under  the  contract  of  sale. 

"  Order  "  in  sections  of  this  act  relating  to  documents  of  title 
means  an  order  by  indorsement  on  the  document. 

"  Person  "  includes  a  corporation  or  partnership  or  two  or  more 
persons  having  a  joint  or  common  interest. 

"  Plaintiff  "  includes  defendant  asserting  a  right  of  set-off  or 
counterclaim. 

"  Property  "  means  the  general  property  in  goods,  and  not  merely 
a  special  property. 

"  Purchaser  "  includes  mortgagee  and  pledgee. 

"  Purchases  "  includes  taking  as  a  mortgagee  or  as  a  pledgee. 

"  Quality  of  goods  "  includes  their  state  or  condition. 

"  Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and 
delivery. 
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"  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods,  or 
any  legal  successor  in  interest  of  such  person. 

"  Specific  goods  "  means  goods  identified  and  agreed  upon  at  the 
time  a  contract  to  sell  or  a  sale  is  made. 

"  Value  "  is  any  consideration  suificient  to  support  a  simple  con- 
tract. An  antecedent  or  pre-existing  claim,  whether  for  money  or 
not,  constitutes  value  where  goods  or  documents  of  title  are  taken 
either  in  satisfaction  thereof  or  as  security  therefor. 

(2.)  A  thing  is  done  "  in  good  faith  "  within  the  meaning  of 
this  act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negli- 
gently or  not. 

(3.)  A  person  is  insolvent  within  the  meaning  of  this  act  who 
either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  busi- 
ness or  can  not  pay  his  debts  as  they  become  due,  whether  he  has 
committed  an  act  of  bankruptcy  or  not,  and  whether  he  is  insolvent 
within  the  meaning  of  the  federal  bankruptcy  law  or  not. 

(4.)  Goods  are  in  a  "  deliverable  state  "  within  the  meaning  of 
this  act  when  they  are  in  such  a  state  that  the  buyer  would,  under 
the  contract,  be  bound  to  take  delivery  of  them. 

Many  of  these  definitions  are  copied  from  section  62  of  the 
English  Sales  of  Goods  Act,  but  the  following  definitions  in  the 
American  act  are  not  found  in  the  English  statute ;  "  Divisible 
contracts,"  "  fungible  goods,"  "  order,"  "  person,"  "  purchaser," 
"  purchases,"  "  value."  To  the  English  definition  of  "  buyer  "  and 
"  seller,"  the  words  "  or  any  legal  successor  in  interest  of  such 
person  "  have  been  added.  "  Defendant "  under  the  English  act 
seems  simply  to  be  defined  with  reference  to  Scotch  cases.  The 
definition  of  "  document  of  title  "  in  the  English  act  is  adopted 
by  reference  from  the  Factors'  Act  of  1889,'^  and  the  definition  in 
the  American  act  is  substantially  like  that  in  the  English  act.^ 
In  subsection  (3)  the  last  clause  of  the  paragraph  has  been  added 

'52  &  53  Viot.,  c.  45,  §  1    (4).  used  in  the  ordinary  course  of  busi- 

'  The  English  definition  is:     "The  ness   as    proof    of   the    possession   or 

expression  '  document  of  title '  shall  control   of   goods,   or   authorizing  or 

include  any  bill  of  lading,  dock  war-  purporting  to  authorize,  either  by  in- 

rant,  warehouse    keeper's  certificate,  dorsement  or  by  delivery,  the  posses- 

and  warrant  or  order  for  the  delivery  sor  of  the  document  to  transfer  or 

of    goods,    and   any   other    document  receive  goods  thereby  represented." 
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in  order  to  avoid  possible  confusion  from  the  definition  of  insol- 
vency in  the  Federal  Bankruptcy  Act."  That  act  provides  that 
"  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  property,  exclusive  of  any  prop- 
erty which  he  may  have  conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  removed,  with  intent  to 
defraud,  hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation, 
be  sufficient  in  amount  to  pay  his  debts."  ^^  This  definition  was 
wholly  a  novelty  in  the  law,  and  while  it  may  be  calculated  to 
promote  justice  in  the  law  of  bankruptcy,  the  important  question 
in  the  law  of  contracts  and  sales  is  not  whether  a  debtor's  prop- 
erty at  a  fair  valuation  exceeds  his  debts,  but  whether  he  can 
and  does  pay  his  debts  as  they  mature.  In  general  the  definitions 
in  the  Sales  Act  are  not  intended  to  establish  a  rule  of  law  but 
merely  to  define  exactly  the  meaning  of  words  so  that  the  terms 
in  which  rules  of  law  are  stated  in  the  other  sections  of  the  act 
may  be  perfectly  definite.  This  is  not  true,  however,  of  the 
definition  of  "value"  in  subjection  (1)  or  of  the  definitions  of 
"  in  good  faith,"  and  "  insolvent,"  in  the  subsections  (2)  and 
(3).  These  definitions  in  defining  a  word  or  a  phrase  virtu- 
ally enact  a  rule  of  law.  As  to  the  meaning  of  "  insolvent," 
enough  has  already  been  said,  but  "  value,"  and  "  in  good  faith," 
must  be  further  considered. 

§  620.  Value. —  The  importance  of  value  is  to  give  to  a  pur- 
chaser from  one  whose  title  was  only  voidable  an  indefeasible  title. 
The  word  "  value  "  is  used  in  the  Sales  Act  only  in  connection 
with  the  phrases  "purchaser  for  value,"  or  "purchase  for  value."' 
The  English  Sale  of  Goods  Act  contains  no  definition  of  value, 
and  the  definition  in  the  American  Sales  Act  is  borrowed  with 
some  changes  from  the  N"egotiable  Instruments'  Law."  The  ques- 
tion involved  has  been  much  litigated  in  the  law  of  negotiable 
paper,  and  it  was  almost  imiformly  held  prior  to  the  enactment 

'Act   of  July   1,   1898,  c.   541,   30  consideration  sufficient  to   support   a 

St.  at  L.  544.  simple    contract.      An    antecedent   or 

'"  Section  1   (15).  pre-existing    debt    constitutes   value; 

"  Crawford,      Negotiable       Instru-  and   is  deemed  such  whether  the  in- 

ments   Law,    §    51:      "Consideration,  strument  is  payable  on  demand  or  at 

What     Constitutes. —  Value     is     any  a  future  time." 
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of  the  Negotiable  Instruments  Law  that  the  cancellation  or  pay- 
ment of  an  antecedent  debt  was  sufficient  value  to  make  an  in- 
dorsee a  purchaser  for  value.^^  By  the  great  weight  of  authority, 
the  transfer  of  a  negotiable  instrument  to  secure  a  precedent 
•debt  also  made  the  indorsee  a  holder  for  value.  There  was, 
however,  considerable  dissent  from  this  view.^^  Many  courts 
have  taken  a  distinction  between  chattels  and  negotiable  paper, 
so  that  it  has  been  generally  held  that  taking  chattels  even  in 
absolute  payment  of  a  pre-existing  debt  does  not  constitute  the 
holder  a  purchaser  for  value/*  But  in  England,^"  and  in  some 
States  in  this  country,-*®  it  is  held  that  such  a  person  is  a  pur- 
chaser for  value.  On  principle  the  latter  view  seems  clearly  right. 
The  cancellation  of  the  debt  is  a  surrender  of  something  valuable, 
'i'he  answer  made  to  this  argument  is  that  tEe"o'riglhal  debt  "will 
be  revived  if  the  goods  are  taken  from  the  purchaser,  but  this 
amounts  only  to  saying  that  the  value  can  be  restored,  and  there 
is  no  recognized  principle  that  a  purchaser  for  value  shall  not  be 
allowed  to  hold  property  transferred  to  him  if  the  value  which 
he  has  given  can  be  and  is  restored  to  him.  It  is  also  generally 
held  in  this  country  that  one  who  takes  chattels  as  collateral 
security  for  an  antecedent  debt  is  not  a  purchaser  for  value." 

"'Daniel,   Negotiable     Instruments,  Worka   v.   Samuelson,    16  Utah,   234, 

§  184.  52  Pac.  282;  Woonsocket  Rubber  Co. 

"  Daniel,   Negotiable     Instruments,  v.  Loewenberg,  17  Wash.  29,  43  Pa*. 

§   820  et  seq.     In  New  York  it  was  785,  61  Am.  St.  Eep.  902. 
early  held  in  Coddington  i'.  Bay,  20  "  Leask  v.  Scott.  2  Q.  B.  D.  376. 

Johns.    637,    11    Am.   Dec.    342,    that  "  Pelham  i;.  Chattahoochee  Grocery 

such  an  indorsee  was  not  -■  purchaser  Co.,  146  Ala.  216,  41  So.  12,  119  Am. 

for  value,  and  this  case  was  followed  St.  Eep.   19;   Butters  v.  Haughwout, 

in  a  number  of  jurisdictions.  42  111.  18,  89  Am.  Dec.  401 ;  Horton 

"Commercial    Bank    v.    Pirie,    82  i;.  Williams,  21  Minn.  187;   Shufeldt 

Ped.  Rep.  799,  49  U.  S.  App.  596,  27  v.  Pease,  16  Wis.  659. 
C.  C.  A.  171;  Bard  v.  Van  Etten,  72  "Eeid  v.  Bird,  15  Colo.  App.  116, 

Ark.  494,  82  S.  W.  836 ;  Henderson  v.  61  Pac.  353 ;   Adam,  Meldrum  Co,  v. 

Gibbs,   39    Kans.    679,    18    Pac.    S26;  Stewart,  157  Ind.  678,  61  N.  E.  1002, 

Hurd  V.  Bickford,  85  Me.  217,  27  Atl.  87  Am.  St.  Rep.  240;   Cox  Shoe  Co. 

107,    35    Am.    Rep.    353;    Schloss    v.  r.  Adams,   105  Iowa,  402,  75   X.  W. 

Feltus,  103  Mich.  525,  61  N.  W.  797;  316;    Phelps   v.    Samson,    113     Iowa, 

Case    Works    v.    Ross,    74   Mo.    App.  145,  84  N.  W.  1051 ;  Goodwin  «.  Mass. 

437;  Sleeper  v.  Davis,  64  N.  H.  59,  6  Loan  &  Trust  Co.,  152  Mass.  189,  25 

Atl.  201;  Eaton  v.  Davidson,  46  Ohio  N.  E.  100;  Edson  v.  Hudson,  83  Mich. 

St.    355,    21    N.    E.    442;    Belleville  450,  47  N.  W.  347 ;  Kemper  u.  Kidder 
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Some  States,  however,  here  also  regard  the  taker  as  a  purchaser 
for  value.^*  It  is  more  difScult  in  the  case  of  one  who  takes 
merely  for  security  to  find,  logically,  a  giving  of  value  than  where 
the  debt  is  absolutely  extinguished.  It  is  to  be  observed,  however, 
that  though  one  who  takes  as  security  in  fact  gives  no  value  at 
the  time  of  taking  the  goods,  his  subsequent  conduct  is  almost 
sure  to  be  affected  by  the  possession  of  the  security.  Even  though 
forbearance  is  not  expressly  bargained  for,  the  effect  of  conveying 
security  is  almost  inevitably  to  cause  the  creditor  to  forbear  or 
diminish  his  efforts  to  obtain  satisfaction  of  his  claim  from  other 
sources.  A  practical  reason  may  be  added  for  dealing  in  the 
same  way  with  one  who  takes  goods  as  security,  and  one  who 
takes  goods  as  absolute  payment.  Frequently  it  is  easy  to 
color  a  transaction  so  that  the  holder  of  the  goods  may  be  able 
to  make  it  appear  that  the  goods  were  given  either  as  payment  or 
security,  as  may  be  most  favorable  to  his  interests."'^  There  seems 
no  reason  to  distinguish  what  constitutes  value  where  negotiable 
paper  is  purchased  and  where  property  of  other  sorts  is  pur- 
chased. The  purchaser  for  value  of  negotiable  paper  may  get 
greater  rights  than  the  purchaser  for  value  of  property  of  other 
kinds,  but  it  seems  an  unnecessary  and  undesirable  complication 
of  the  law  to  maintain  a  distinction  as  to  what  constitutes  value. 
This  is  especially  true  so  far  as  chattel  property  is  concerned, 
since  such  property  is  frequently  transferred  by  means  of  bills 
of  lading  and  warehouse  receipts.  In  view  of  the  large  degree 
of  negotiability  given  such  documents,  it  would  be  unfortunate 
to  distinguish  them  from  negotiable  paper  in  respect  to  the  defini- 

Bank,  81  Mo.  App.  280;  Phenix  Iron  stress     on     this     point.       See     also 

Works  V.  McEvony,  47  Neb.  228,  66  (it if?.)      a,     number     of     authorities 

N.    W.    290,   53   Am.    St.   Eep.    527 ;  collected     on    the     general     question 

Tate  r.  Security  Trust  Co.,  63  N.  J.  whether  a  conveyance  as  satisfaction 

Eq.  559,  52  Atl.  313;  Button  r.  Rath-  or  as  security  for  an  antecedent  debt 

bone,   126   N.   Y.   187,   192,  27  N.  E.  is  a  giving  of  value.     The  cases  cited 

266.  in  previous  notes  in  this  section  re- 

"  Chapman  r.  Hughes,  134  Cal.  641,  late   exclusively  to  chattel   property, 

658 ;  Knox  v.  McFarran,  4  Colo.  586,  but    analogies    may    be    dra^Yn    from 

596;  Kranert  v.  Simon,  65  111.  344.  eases  in  regard  to  property  of  other 

"  In    Pomeroy     Equity     Jurispru-  kinds, 
dence   (3d  ed.),  §  749,  the  author  lays 
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tion  of  value. ^y^n  attaching  creditor  is_to  be  distinguished  from 
a  creditor  to  miom  thedebtor  has  given  property  for  security. 
No  transfer  of  title  by  the  owner  of  the  legal  title  is  made  by  mere 
attachment,  and  an  attaching  creditor,  therefore,  acquires  no 
greater  rights  in  the  attached  property  than  the  debtor  himself 
had.^^  It  must  be  observed,  hov^ever,  that  where  the  defect  in  the 
title  of  the  property  is  due  to  fraud  against  creditors,  this  rule' 
does  not  apply. ^^  For  the  same  reason  that  an  attaching  creditor ' 
is  not  a  purchaser  for  value,  an  assignee  in  bankruptcy  or  a 
trustee  or  assignee  under  a  general  assignment  for  the  benefit  of 
creditors  is  not  a  purchaser  for  value.'^  Under  a  proper  con- 
struction of  the  Sales  Act  it  seems  that  not  only  is  one  who  takes 
goods  in  payment  of  or  as  security  for  an  antecedent  debt  a  pur- 
chaser for  value,  but  so  also  is  one  who  takes  goods,  giving  in 
return  an  executory  promise  if  the  terms  of  the  promise  are  such 
that  it  is  "  consideration  sufficient  to  support  a  simple  contract." 
This  doctrine  is  perhaps  opposed  to  general  legal  understanding,^* 
but  is  not  unsupported  by  authority.^'    Upon  principle  there  seems 


'°  An  antecedent  debt  was  held 
value  supporting  the  transfer  of  a 
warehouse  receipt  in  Davis  v.  Rus- 
sell, 52  Cal.  611;  Bishop  v.  Fulkerth, 
68  Cal.  607,  10  Pac.  122;  Cavallaro 
V.  Texas,  etc.,  R.  R.  Co.,  110  Cal.  348, 
42  Pac.  918,  52  Am.  St.  Rep.  94. 
So  for  the  transfer  of  a  bill  of  lad- 
ing. White  V.  Pulley  (Ala.),  27  Fed. 
Rep.  436;  Tiedman  v.  Knox,  53  Md. 
612.  If  other  bills  of  lading  are 
surrendered  in  exchange  for  the  one 
in  question,  clearly  value  has  been 
given.  Midland  Nat.  Bank  v.  Mis- 
souri Pacific  R.  R.  Co.,  132  Mo.  492, 
33  S.  W.  521,  53  Am.  St.  Rep.  505; 
Midland  Nat.  Bank  v.  Missouri,  Kan. 
&  Tex.  R.  R.  Co.,  62  Mo.  App.  531. 

'» Thompson  v.  Rose,  16  Conn.  71, 
41  Am.  Dec.  121 ;  Oswego  Starch  Fac- 
tory V.  Lendrum,  57  Iowa,  573,  10 
N.  W.  900,  42  Am.  Rep.  53;  Jordan 
V.  Parker,  56  Me.  557 ;  Tarr  v.  Smith, 
68  Me.  97;  Atwood  v.  Dearborn,  1 
Allen,  483,  79  Am.  Dec.  755;  Thaxter 


V.  Foster,  153  Mass.  151,  26  N.  E. 
434;  Bradley  v.  Obear,  10  N.  H.  477; 
Fitzsimmons  v.  Joslin,  21  Vt.  129,  52 
Am.  Dec.  46.  But  an  attaching 
creditor  is  a  purchaser  for  value 
in  Illinois.  Van  Duzor  v.  Allen,  90 
111.  499. 

"  Cases  of  this  sort  are  considered 
infra,  §  639  et  seq. 

^Ex  parte  Fitz,  2  Low.  519; 
Donaldson  v.  Farwell,  93  U.  S.  631, 
23  L.  ed.  993;  Ratcliffe  v.  Sangston, 
18  Md.  383;  Bussing  v.  Rice,  2  Cush. 
48;  Wallace  v.  Cohen,  111  N.  C.  103, 
15  S.  E.  892;  Belding  v.  Frankland, 
8  Lea,  67,  41  Am.  Rep.  630.  In  Vir- 
ginia, however,  such  persons  are  held 
purchasers  for  value.  Wickham  v. 
Martin,  13  Gratt.  427;  Oberdorfer  v. 
Meyer,  88  Va.  384,  13  S.  E.  756. 

"  See  Ames'  Cases  Trusts  (2d  ed.), 
p.  287. 

"^  Everitt  v.  Farmers'  &  Merchants 
Bank,  Neb.        ,  117    N.  W.  401. 
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no  good  reason  why  a  purchaser  should  be  deprived  of  the  benefit 
of  his  bargain  because  his  obligation  to  pay  is  executory.  The 
original  owner  or  claimant  of  the  goods  should  not  have  the  right 
to  deprive  the  innocent  purchaser  of  the  goods,  but  should  be 
obliged  to  get  relief  from  the  enforcement,  for  his  advantage,  of  the 
obligation  of  the  purchaser  to  pay  the  price. 

§  621.  In  good  faith. —  The  question  has  been  much  litigated 
in  the  law  of  negotiable  paper  whether  a  purchaser  who  bought 
a  bill  or  note,  honestly  believing  that  no  equity  existed  against 
the  seller's  title,  can  be  deprived  of  the  benefit  of  his  purchase 
because  had  he  not  been  negligent  he  would  have  known  of  such 
an  equity.  The  law  has  finally  been  settled  with  almost  complete 
uniformity^"  that  if  the  purchaser  made  his  purchase  honestly, 
his  negligence,  or  even  gross  negligence,  will  not  deprive  him  of 
the  rights  'of  a  purchaser  for  value  in  good  faith.  The  Sales 
Act  adopts  the  rule  that  has  become  established  in  the  law  of  nego- 
tiable instruments.  As  was  said  in  the  previous  section,  there 
seems  no  reason  to  distinguish  the  meaning  of  "  purchaser  for 
value  in  good  faith  without  notice  "  in  the  law  of  negotiable  in- 
struments and  in  the  law  of  sales.  The  rights  of  such  a  person  may 
indeed  differ,  but  who  is  such  a  person  should  present  the  same 
inquiry.  Such  is  the  law  of  Englaud.^^  And  in  many  jurisdic- 
tions in  this  country,  in  decisions  chiefly  relating  to  conveyances 
of  property  fraudulent  against  creditors  of  the  grantor,  it  is 
settled  that  there  is  a  distinction  between  "  knowledge  and  reason- 
able cause  to  have  such  knowledge.  To  hold  a  purchaser  liable 
for  the  fraud  of  the  seller  it  must  be  shown  that  at  the  time  of 

"Daniel,  Negotiable  Instruments,  fraudulent  and  willful  blindness,  is 
§  770  et  seq.  all  that  can  be  imputed  to  the  pur- 
lin Jones  r.  Smith,  1  Hare,  43,  5G,  chaser;  there  the  doctrine  of  con- 
Wigram,  V.  C,  in  dealing  with  the  structive  notice  will  not  apply;  there 
case  of  a  mortgage  of  real  estate  the  purchaser  will,  in  equity,  be  con- 
said  :  "  If,  in  short,  there  is  not  sidered,  as  in  fact  he  is,  a  hona  fide 
actual  notice  that  the  property  is  in  purchaser,  without  notice.  This  is 
some  way  aiTected,  and  no  fraudulent  clearly  Sir  Edward  Sugden's  opinion 
turning  away  from  a  knowledge  of  (Vend.  &  Pur.,  Vol.  3,  pp.  471,  472, 
facts  which  the  res  gestw  would  sug-  ed.  10)  ;  and  with  that  sanction  I 
geat  to  a  prudent  mind;  if  mere  want  have  no  hesitation  in  saying  it  is 
of     caution,    as     distinguished    from  mine  also." 
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the  purchase  he  had  knowledge  of  the  fraud,  if  he  was  a  pur- 
chaser for  valuable  consideration."  ^®  But  in  this  class  of  cases 
at  least  the  commoner  rule  in  this  country  is  that  if  the  purchaser 
has  knowledge  of  facts  which  would  put  a  reasonable  man  on  in- 
.quiry,  and  such  inquiry  would  .have  .disclosed  the  truth,  the  pur- 
chaser cannot  be  given  the  protection  of  a  bona  fide  purchaser.^^ 
The  close  connection  between  fraudulent  conveyances  and  prefer- 
ences in  bankruptcy  law  may  have  contributed  to  cause  so  many 
courts  to  adopt  this  rule.  By  the  express  words  of  the  bank- 
ruptcy statutes  of  1867  and  1898,  a  creditor  who  has  received 
a  preference,  having  reasonable  cause  to  believe  that  it  was  im- 
properly given,  must  refund '  the  payment. 


='  Pierce  v.  O'Brien,  189  Mass.  58, 
60,  75  N.  E.'61,  citing  earlier  Massa- 
chusetts decisions.  To  the  same  eifect 
are  Knower  v.  Cadden  Clothing  Co., 
57  Conn.  ;202,  17  Atl.  580;  .Brawn  v. 
Foree,  7  B.  Men.  357,  46  Am.  Dec. 
519;  State  v.  Mason,  112  Mo.  374,  20 
S.  W.  629,  M  Am.  St.  Eep.  390 
affd.,  179  U.  «.  328,  44  i.  ed.  2M 
Hern  v.  Due,  70  Mo.  App.  322 
White  V.  Million,  102  Mo.  App.  437, 
76  S.  W.  733;  Batavia  i).  Wallace 
(Mo.),  102  Fed.  Eep.  240,  42  C.  C.  A. 
310;  CooUdge  v.  Hencky,  11  Or.  327, 
8  Pac.  281 ;  Lyons  i'.  Leahy,  15  Or. 
8,  13  Pac.  643,  3  Am.  St.  Rep.  133; 
Parker  r.  Conner,  93  N.  Y.  118,  45 
Am.  Eep.  178;  Bush  v.  Eoberts,  111 
X.  Y.  278,  18  N.  E.  732,  ?  Am.  St. 
Eep.  741. 

»  Shauer  v.  Alterton,  151  U.  S. 
607,  38  L.  ed.  286;  Be  Knopf,  146 
Fed.  Eep.  109  (D.  C,  6.  C.)  ; 
Dokken  v.  Page,  (N.  Dak.)  147  Fed. 
Eep.  438,  77  C.  C.  A.  674;  Smith  v. 
Coll'ns,  94  Ala.  394,  10  So.  334; 
Dyer  v.  Taylor,  50  Ark.  314,  7  S.  W. 
2.5*8;  Godfrey  v.  Miller,  80  Cal.  420, 
22  Pac.  290;  Smith  r.  Wellborn,  75 
Ga.  799;   Sanders  v.  Muegge,  91  Ind. 
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2i4;  Mathison  f.  Pnescott,  86  111. 
493 ;  Bardes  r.  First  JSTat.  Bank,  122 
Iowa,  443,  08  N.  W.  284;  Urdangen 
■&  iGreenberg  Bros.  v.  Doner,  122  Iowa, 
533,  98  N.  W.  317;  GoUaber  i'. 
Martin,  33  Kans.  252,  6  Pac.  267; 
Biddinger  v.  Wiland,  67  Md.  359,  10 
Atl.  202;  Williams  r.  Snebly,  92  Md. 
9,  48  Atl.  43;  Bedford  v.  Penny,  58 
Mich.  424,  .25  X".  W.  381;  Holcombe  v. 
Ehrmanntraut,  40  Minn.  397,  49 
N.  W.  191;  ManwaTing  v.  O'Brien,  75 
Minn.  542,  78  N.  W.  1;  Tuteur  v. 
Ghase,  66  Miss.  476,  6  So.  241,  4 
L.  E.  A.  832,  14  Am.  St.  Eep.  577; 
Glover  v.  Hargadine-McKittrick  Co., 
62  Neb.  483,  87  N.  W.  170;  Moore 
V.  Williamson,  44  N.  J.  Eq.  496,  15 
Atl.  587,  1  L.  E.  A.  336;  Greenwell  v. 
Nash,  13  Nev.  286;  Anderson  v. 
Blood,  152  N.  Y.  285,  46  N.  E.  493, 
57  Am.  St.  Eep.  515;  Dean  v.  Con- 
nelly, 6  Barr,  239 ;  Mosely  v.  Gainer, 
10  Tex.  393;  Mills  v.  Howeth,  19 
Tex.  2.-)7,  70  Am.  Dec.  331;  Hickman 
V.  Trout,  83  Va.  478,  3  S.  E.  131; 
Eeed  v.  Loney,  22  Wash.  433,  61  Pac. 
41 ;  Keneweg  Co.  v.  Schilansky,  47 
W.  Va.  287,  34  S.  E.  773 ;  Hooser  v. 
Hunt,  65  Wis.  71,  26  N.  W.  442. 
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§  622,  Closing  sections  of  the  Sales  Act. — 

Sec,     77.     INCONSISTENT     LEGISI^ATION     RE- 

FEAIiED. — All  acts  or  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

Sec.  78.  TIME  WHEN  THE  ACT  TAKES  EFFECT. 

—  This  act  shall  take  effect  on  the  day  of  one  thousand 

nine  hundred  and 

Sec.  79.  NAME  OF  ACT. —  This  act  may  be  cited  as  the 
Sales  Act. 

Sections  78  and  79  are  adopted  from  the  English  Sales  of  Goods 
Act.  The  provisions  of  section  77  are  not  found  in  the  English 
act,  but  the  section  merely  expresses  the  rule  of  law  that  would 
be  applicable  if  it  were  not  expressed.  A  question  has  arisen 
under  the  Sales  Act  in  Massachusetts  ^°  whether  when  the  Act 
went  into  eflfect,  section  4  (the  Statute  of  Frauds)  immediately 
became  applicable  to  all  contracts  and  sales  though  entered  into 
before  the  act  became  effective.  It  was  urged  that  this  section 
relates  solely  to  the  remedy,  and  might  well  be  applied  irrespective 
of  when  the  cause  of  action  arose ;  but  it  seems  that  the  act  should 
be  construed  as  a  whole,  and  so  regarded  is  inapplicable  to  any 
contracts  or  sales  made  before  it  became  effective. 

■°  In    an    unreported    case    in    tlie       made  was  by  consent  of  counsel,  and 
Superior   Court.     The   ruling   finally       therefore  inconclusive. 


CHAPTER  XX. 

Featjd  and  Miskepeesentation. 

Section  623.  Certain   invalidating  circumstances  not  governed  by  Sales  Act, 

624.  Definition  of  fraud. 

625.  Differences  of  fraud  in  nature  and  legal  effect. 

626.  Differences  of  fraud  in  regard  to  tlie  person  affected. 

627.  Materiality  of  representation. 

628.  Matters  of  opinion. 

629.  Matters  of  law. 

630.  Promises  and  predictions. 

631.  Silence. 

632.  Fraudulent  persons'  knowledge  of  falsity. 

633.  Action  in  reliance  on  false  impression. 

634.  Unjustifiable  reliance. 

635.  Fraud  on  the  seller  by  impersonation. 

636.  Eepresentation  of  solvency. 

637.  Intention  not  to  pay  for  the  goods. 
63S.  Fraud  on  the  buyer. 

639.  Fraud  against  creditors. 

640.  Fraudulent  transfers  for  value. 

641.  Voluntary  conveyances. 

642.  Creditors  who  may  object. 

643.  Sales  in  bulk. 

644.  Fraud  against  subsequent  purchasers. 

645.  Remedies  of  defrauded  buyer  or  seller. 

646.  Action  of  damages  for  deceit. 

647.  Rescission  and  restitution. 

648.  Election  of  remedies. 

649.  Restoration  of  consideration. 

650.  Rescission  allowed  only  against  fraudulent  person. 

651.  Remedies  for  transfers  in  fraud  of  creditors. 

652.  Remedies  for  fraud  against  subsequent  purchasers. 

§  623.  Certain  invalidating  circumstances  not  governed  by  Sales 

Act. —  Section  73  of  tlie  Sales  Act  provides  that  invalidating  cir- 
cumstances such  as  fraud,  misrepresentation,  duress,  mistake, 
bankruptcy,  shall  be  given  the  effect  which  they  would  have  at 
common  law.  The  act  itself  does  not  to  any  considerable  extent 
purport  to  deal  with  these  questions.  The  list  of  invalidating 
causes  in  section  73  is  not  exhaustive,  and  at  least  two  other  causes 
may  be  added  —  impossibility  and  illegality.  The  most  import- 
ant of  those  enumerated  are  fraud  and  misrepresentation,  and  to 
them  the  present  chapter  is  devoted. 

[1043] 
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§  624.  Definition  of  fraud.— Fraud  may  become  important  either 
for  tlie  purpose  of  giving  the  defrauded  person  a  right  to  sue 
the  fraudulent  person  for  damages  in  an  action  of  deceit,  or 
its  equivalent,  or  to  enable  the  defrauded  person  to  rescind  the 
transaction.  The  requirements  of  the  law  for  these  two  purposes 
are  not  always,  identical.  It  is  undoubtedly  true  that  wherever  the 
circumstances  are  such, as  to  warrant  an  action  for  deceit  for  in- 
ducing a  person  to  enter  into  a  bargain  to  buy  or  sell  goods,  they 
will  certainly  warrant  an  avoidance  or  rescission  of  the  bargain. 
The  converse  is  not,  however,  true.  There  are  cases  where  the 
belief  of  the  deceived  person  is  not  due  to  such  a  positive  or 
such  a  fraudulent  misrepresentation  as  would  justify  an  ac- 
tion of  deceit.^  The  essential  element  of  fraud  that  must  exist 
in  any  ease  properly  brought  ^vithin  that  designation  is  a  mistake 
of  one  party  as  to  a  material  fact  induced  by  the  other  in  order 
that  it  may  be  acted  upon,  or  (in  cases  where  there  is  a  duty  of 
disclosure)  at  least  taken  advantage  of  with  knowledge  of  its 
falsity  to  secure  action.  Generally  all  the  requirements  of  the 
action  of  deceit  will  be  found  to  exist.  These  are:  (1)  A  false 
representation  of  material  facts.  (2)  Knowledge  of  the  falsity 
of  the  representations  by  the  person  making  them.     (3)  Ignorance 

'In  Peek  v.  Ourney,  L.  R.  6  H.  L.  representation;     then,    however    lion- 

377,  403,  Lord  Cairns  said:     "Mere  estly  it  may  have  been  made,  however 

nondisslosure  of  material  facts,  how-  free  from  blame  the  person  who  made 

ever  morally  censurable,  however  that  it,  the  contract,  having  been  obtained 

nondisclosure  might  be  a  ground  in  a  by   misrepresentation,   cannot    stand, 

proper   proceeding   at   a   proper  time  In   an   action  of   deceit,   on  the  con- 

for  setting  aside  an  allotment   or   a  trary,   it  is  not  enough  to   establish 

purchase  of  shares,  would  in  my  opin-  misrepresentation    alone;    it    is    con- 

jon  fomi  no  ground  for  nn  action  in  ceded   on    all   hands    that    something 

the  nature  of  an  action  for  misrepre-  more  must  be  proved  to  cast  liability 

mentation.        There      must,      in     my  upon   the    defendant,   though    it   has 

opinion,  be  some  active  misstatement  been   a   matter   of   controversy  what 

of    fact,    or,    at   all    event';,    such    a  additional  elements   are  requisite,     I 

-pai-tial  and  fragmentary  statement  of  lay  stress  upon  this  because  ob^erva- 

fact,  as  that  the  withholding  of  that  tions  made  hy  learned  judges  in  ac- 

which  is  not  stated  makes  that  which  tions   for   rescission  have   been   cited 

13  stated  absokitely  false.''     And,  in  and  much  relied  upon  at  the  bar  by 

IDerry    r.    Peek,    14    A.    C.    337,    359,  counsel    for    the    respondent.      Care 

Xord    Herschell    said:      "Where     re-  must  obviously  be  observed  in  apply- 

scission  is  claimed  it  is  only  neces-  ing  the  language  used  in  relation  to 

sary   to   prove   that   there   was   mis-  such  actions  to  an  action  of  deceit." 
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ol.  the  falsity  on'  the  part  of' the  person-  to  -whom'  the  representa- 
tions were  made.  (4)  Intent  that  the  Representations  shonld'  be 
acted  on  by  the  person  to  whom  they  were  made.  (5)  Action  by 
such  person  to  his  damage."  The  applications  of  these  principles 
to  cases-  in  the  law  of  sales  will  hereafter  appear,  hut  it  shonld 
be  said  that  the- principles  as  applied 'in  the  law  of  sales  are  not" 
peculiar  to  that  branch  of  the  law.  If  the  mistake  of  one  party^ 
is  induced  by  the  other'  with  neither'  knowledge  of  the  error  noT 
willful  indifference  in  regard  to  it  there  is  misrepresentation  but 
not  fraud.  And  there  is  simply  mistake  if  the  eiToneous  belief 
was  not  induced  by  the  other  party. 

§  625.  Diffferen'oes  of  fraud  in  nature  and  legal  effect; —  In  this 
treatise  the  concern  is  with  fraud  only  in  'connection'  with  sales, 
and  here  it  is  especially  important"  to  observe  a  fundamental  dis- 
tinction. Fraud  may  induce  a  person  to  assent  to  do  something 
which  he-  would  not  otherwise  have  done,  or  it  may  induce  him  to 
believe  that  the  act  whiekhe-does  is.  something  other  than  it  ac- 
tually is.  In  the  fiTst  case  the  act  of  the- defrauded  person  is 
effectual  though  voidable;  in  the  second  case  the  act  of  the  de- 
frauded person  is  void.  This  distinction  most  commonly  arises 
in  the  law  of  negotiable  paper.  Where  a  person  is  induced' to  sign 
or  indorse  a  bill  or  note  in  the  belief  that  he  is  signing  something 
else,  he  cannot  really  be  said  to  have  made  or  indorsed,  the  bill  or 
note,  and  if  liable  at  all  is  liable  because  of  negligence.^  Illustra- 
tions of  the  same  principle  in  the  law  of  sales  \vill  be  given  in  a 
subsequent  .section.*  It  is  important  also  to  observe -whether  tha 
fraudulent  person  induces  the  defrauded  person  to  assent  to  a 
transfer  of  title  or  merely  to  assent  to  a  transfer  of  possession.  In 
the  latter  case  the  fraudulent  person  can  transfer,  no  better  title 

^Bigeloiv,  Torts,  §  110.  never  intended   to   indorse,  a  -  bill   of- 

'Foster  v.  McKinnon,  L.  E.  4  C.  P.  exchange  at.  all,  but 'intended  .to  sign 

704,  is  the  leading  case  for  this  doe-  a   contract    of    an'  entirely    different 

trine.      In    this    case    the     defendant  natu.re."      Numerous    other:  decisions 

signed  a  bill   of  exchange  under  the  bring   out   the    same   principle.     See 

belief    fraudulently   induced    that   he  'Weald's   Pollock,   Contracts .( 3d  ed.), 

was  signing  a  guaranty.     It  -was  held  585;  Daniel,  ISTegcrtiable  Instruments,, 

that  the  instrument  was  void  even  in  §  050  et  seq. 
the  hands  of  the  iona  fide  purchaser,  *  Section  63'5. 

Byles,   J.,   Baying:      "  The   defendant 
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even  to  a  hona  fide  purchaser  for  value  without  notice  than  any 
possessor  of  goods  without  title.^ 

§  626.  Differences  of  fraud  in  regard  to  the  person  affected. — 

Though  the  legal  effect  of  fraud  does  not  depend  on  the  person 
affected  by  it,  it  will  be  convenient  in  considering  the  common 
kinds  of  frauds  to  classify  them  in  this  ^vay.  Accordingly  the 
division  may  be  made:  (1)  Fraud  on  the  seller.  (2)  Fraud  on 
the  buyer.  (3)  Fraud  on  creditors.  (4)  Fraud  on  subsequent 
buyers.  In  all  these  cases,  however,  the  same  fundamental  prin- 
ciples are  applicable;  therefore,  these  fundamental  principles  will 
first  be  considered  and  then  as  a  matter  of  practical  convenience 
the  common  applications  to  the  various  cases  just  suggested  will 
be  considered. 

§  627.  Materiality  of  representation. —  It  is  laid  down  in  the 
cases  that  a  misrepresentation  must  be  material  in  order  that  the 
law  may  take  notice  of  it  as  a  fraud.'    If,  however,  a  party  to  a 


'  The  distinction  was  brought  out 
in  Levy  v.  Cooke,  143  Pa.  St.  607, 
614,  where  Sterett,  C.  J.,  said:  "It 
the  owner  intended  to  transfer  the 
property  in  the  goods,  as  Avell  as 
their  possession,  the  transaction  is  a 
sale,  and  the  property  passes,  how- 
ever fraudulent  the  device  may  have 
teen ;  but  if  he  intended  to  part  with 
nothing  more  than  the  bare  posses- 
sion, there  is  no  sale  and  no  property 
passes.  In  the  former  case  the  con- 
tract is  not  void  ab  initio,  but  void- 
able at  the  election  of  the  vendor. 
Such  voidable  contracts  may  be  af- 
firmed and  enforced,  or  they  may  be 
rescinded  by  the  vendor  at  his  elec- 
tion ;  but  in  the  meantime,  and  until 
he  does  elect,  if  his  vendee  transfers 
the  goods,  in  whole  or  in  part,  to  an 
innocent  third  person  for  a  valuable 
consideration,  the  right  of  the  orig- 
inal vendor  will  be  subordinate  to 
that  of  such  innocent  third  person." 
This  language  was  quoted  with  ap- 
proval in  Canadian  Bank  v.  Baum, 
187  Pa.  St.  48,  52,  40  Atl.  975.  See 
sl8o  Baehr  v.  Clark,  83  Iowa,  313,  49 


N.  W.  840;  National  Bank  of  Com- 
merce i\  Chicago,  B.  &  N.  Ry.  Co.,  44 
Minn.  224,  46  N.  W.  342,  560,  9 
L.  E.  A.  203,  20  Am.  St.  Rep.  566; 
Heilbronn  v.  McAleenan,  1  N.  Y. 
Suppl.  875 ;  Rohr bough  v.  Leopold, 
68  Tex.  254,  4  S.  W.  460. 

'McGar  v.  Williams,  26  Ala.  469, 
62  Am.  Dec.  739;  Williams  r.  Mc- 
Fadden,  23  Fla.  143,  1  So.  618,  11 
Am.  St.  Rep.  345 ;  Clem  v.  Newca-stle, 
etc.,  R.  R.  Co.,  9  Ind.  488,  68  Am. 
nee.  653 ;  Wight  v.  Shelby  R.  R.  Co., 
16  B.  Mon.  4,  63  Am.  Dec.  522;  Long 
1'.  Woodman,  58  Me.  49 ;  Hedden  v. 
Griffin,  136  Mass.  229,  49  Am.  Rep. 
25;  Dawe  !'.  Morris,  149  Mass.  188, 
21  X.  E.  313,  4  L.  R.  A.  158,  14  Am. 
St.  Rep.  404;  Hall  v.  Johnson,  41 
Mich.  286,  2  N.  W.  55;  Stone  v. 
Robie,  66  Vt.  245,  29  Atl.  257.  It 
was  held  in  Penn  Ins.  Co.  v.  Crane, 
134  Mass.  56,  that  it  was  a  question 
of  law  for  the  court  whether  a  mis- 
representation was  material.  But  the 
contrary  decisions  of  Sharp  v.  Ponce, 
74  Me.  470,  and  Davis  v.  Davis,  97 
Mich.  419,  56  N.  W.  774,  seem  better. 
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bargain  has  made  misrepresentations  for  the  purpose  of  inducing 
action  by  the  other,  and  the  other  party  has  acted,  relying  upon 
the  misrepresentations,  it  seems  that  the  former  should  not  be 
allowed  'to  deny  that  misrepresentations  which  have  effectively 
served  a  fraudulent  purpose  were  material.''  This  in  effect  is 
saying  that  any  misrepresentations  which  were  intended  to  bring 
about  a  particular  result  and  which  do  bring  about  that  result 
are  material.  It  is  probable  that  in  cases  where  the  question  of 
materiality  has  been  regarded  as  vital  the  question  whether  the 
misrepresentation  was  an  essential  inducement  to  enter  into  the 
transaction  has  also  generally  been  in  the  mind  of  the  court. 

§  628.  Matters  of  opinion. — Two  questions  arise  in  regard  to 
fraudulent  statements  of  opinion.  The  first  question  involves 
the  dividing  line  between  statements  of  fact  and  opinion.  The 
second  question  concerns  the  liability  of  one  who  fraudulently 
expxesses  what  is  confessedly  an  opinion  in  order  to  induce 
action  by  the  other  party.  Closely  analogous  questions  arise  in 
the  law  of  warranty  and  full  discussion  has  previously  been  given^ 
of  the  liability  as  a  warrantor  of  one  who  makes  statements  in 
regard  to  goods  which  may  be  regarded  as  matters  of  opinion. 
The  dividihg  line  separating  statements  of  fact  from  statements 
of  opinion  is  confessedly  hard  to  draw.  In  a  doubtful  case  the 
determination  of  it  is  one  of  fact  for  the  jury.®  The  question 
to  be  determined  is  whether  the  speaker  must  properly  have 
been  understood  as  asserting  absolutely  the  truth  of  his  state- 
ments, or  only  a  belief  that  the  facts  corresponded  with  his  state- 
naents.  In  determining  this  question,  not  simply  the  form  of 
speech  used  but  also  the  subject-matter  of  the  remark  must 
be  considered.  Any  statement  may  be  put  in  the  form  of  an 
expression  of  opinion  by  the  use  of  such  words  as  "  I  think,"  or, 
"  I  believe."  But  even  when  statements  positive  in  form  are 
made,  the  hearer  may  often  know  perfectly  well  that  the  expres- 
sion is  necessarily  one  of  opinion.  Statements  that  things  are 
"  good,"  or  "  valuable,"  or  "  large,"  or  "  strong,"  necessarily  in- 
volve to  some  extent   an  exercise  of  individual  judgment,  and 

'  Smith  V.  Kay,  7  H.  L.  C.  750.  Kimball  v.  Bangs,  144  Mass.  321,  11 

'Supra,  §  202.  N.  E.  113. 

•Dawson  v.  Graham,  48  Iowa,  378; 
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even  thongli  made  absolutely,  the  hearer  muht  know,  can  only 
be  based  on  the  speaker's  opinion.  In  contracts  for  the  sale  of 
goods  the  question  whether  a  statement  is  one  of  fact  or' 
opinion  will  arise  in  regard  to  statements  of  the-  quantity,  quality, 
or  value  of  the  goods ;  or  statements  in  regard  to  the  pecuniary 
responsibility  of  the  buyer.  Illustration  of  such  cases  are  given 
in  the  note  below.''''  All  these  matters,  however,  may  sometiniea 
be  the  subject  of  statements  of  fact  as  distinguished  from  opinion. 
It  is  obvious  that  the  quantity  of  goods  may  usually  be-  exactly 
determined,  and  a  false  statement  to  the  effect  that  it  has  been 
determined   to   be   a   certain   amount  is   fraudulent.-'^      So   state- 


"  Quantity. —  Cole  v.  Smith,  26 
Colo.  506,  58  Pac.  10S6  (the  seller 
agreed  to  sell  a  lierd  of  cattle  run- 
ning on  the  range  which,  as  the 
b^uyer  knew,  had  not  been  rounded  up 
for  a  long  time,  and  a  number  of 
which  were  confessedly  unknown.  It 
Avas  held  that,  an  action  of  deceit 
would  not  lie  for  a  misrepresentation 
of  the  number)  ;  Brockhaus  v.  Schill- 
ing, 52  ilo.  App.  73  (on  the  sale  of 
a  quantity  of  liquor  open  to  inspec- 
tion it  was,  held  that  an  inaccurate 
statement  that  it  would  last  a  cer- 
tain length  of  time  could  not  form 
the  basis  of  a  claim  for  fraud). 
Quality. —  A  statement  by  a  seller 
that  a  patent  is  valid,  or  that  a  ma- 
chine is'  effective,  are  statements  of' 
opinion.  Chalmers  r.  Harding,  17 
L.  T.  (N.  S.)  571;  Reeves  v.  Corn- 
ing, 51  Fed.  Ttep.  7-1 ;  Huber  t'.  Gug- 
genheim, 89  Fed.  Ecp.  5!)8;  Tabor  v. 
Peters.  74  Ala.  90,  49  Am.  Rep.  804; 
Hunter  r.  ?ircLaughlin,  43  Ind.  38; 
Neidefor  v.  Chastain,  71  Ind.  363,  36 
Am.  Rep.  IflS;  Biglpr  r.  Flickinger, 
55  Pa.  St.  279.  Many  other  illustra- 
tions in  regard  to  e.xpression  of  opin- 
ion in  regard  to  quality  of  goods  are 
collected  under  the  head  of  warranty, 
supra,  §  203.  Value. — •  Gordon  v. 
Butler,  105  U.  S.  S53,  26  L.  ed.  1166; 
Schramm  v.    O'Connor,    98    111.   539; 


Evans  v.  Gerry,  174  111.  595,  51  N.  E. 
615;  Cronk  v.  Cole,  10  Ind.  4S5; 
Kennedy  v.  Richardson,  70  Ind.  524; 
Burns  r.  Mahannah,  39  Kans.  87,  17 
Pac.  319;  Poland  v.  Brownell,  131 
Mass.  138,  41  Am.  Rep.  215;  Deming 
V.  Darling,  148  Mass.  504,  20  X.  E. 
107,  2  L.  R.  A.  743;  Lynch  v.  ilur- 
phy,  171  Mass.  307,  50  X.  E.  623; 
Johnson  i'.  Seymour,  79  ^lich.  156,  44 
N.  W.  344 ;  Page  i\  Parker,  43  X.  H. 
303,  80  Am.  Dec.  172;  Uhler  i.  Sem- 
ple,  20  N.  J.  Eq.  288;  Chrysler  r. 
Canaday,  90  N.  Y.  272,  43  Am.  Rep. 
166.  Pecuniary  Responsibility. — ■ 
Haycraft  v.  Creesy,  2  East,  92 ;  Gains- 
ford  V.  Blackford,  7  Price,  544;  Peo- 
ple's Savings  Bank  v.  James,  178 
Mass.  322,  59  X.  E.  807;  Lyons  v. 
Briggs,  14  R.  L  222,  51  Am.  Rep. 
372;  Jude  V.  ■\A'oodburn,  27  Vt.  415. 
See  further  as  to  representations  of 
this  sort,  infra,  §  036. 

"Lewis  r.  Jewell,  151  Mass.  345. 
24  X.  E.  52,  21  Am.  St.  Rep.  454 
(where  a.  knowingly  false  statement  of 
the  number  of  yards  of  carpet  on  the 
floors  of  a  house  was  held  ground  for 
an  action  of  deceit.  Nor  was  it  ma- 
terial that  the  b^uyer  might  have 
measured  the  carpets  had  he  chosen 
to  do  so)  ;  Birdsey  !•.  Butterfield,  34 
Wis.  52  (in  this' case  the  sellers  of 
cattle  asserted  that  they  would  Aveigh 
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meH.ts:of  the  quality  o£  goods  may  often  be' in  regard  to  matters 
subject  to.  exact  determination..^^'  So  any  false  statements  in  re- 
gard to  tie  basis  of  value,  as  the  cost  or  pri'-.'e  paid  by  a  third 
person,  are  fraudulent  if  made  with  knowledge-  of  their'  f alsity.^^ 
Even  statements  of  value  without  specification  of' the  basis  of 


on  the  average  over  900  pounds.  In 
fact  tiie  average  weight  was  about 
835.  pounds.'  It  was  held,  that  the- 
buyer  miglit.  recovip  damages  for.  the 
deceit  in  an  action  on  a  note  given 
f OT  the  prii;e ) . 

"  Jaokson-  v.  Collins,  39  Mich.  557.' 
See  also  s.  u.,  Collins  r.  Jackson,  54- 
Mieh.  186,  19  N.  W.  947.  The  de- 
fendant sold  a  stock  of  goods  repre- 
senting them  as:  new;  ^vBll-selected, 
and  salable,  and  that,  old.,  goods  in. 
the  stock  had  been  removed.  It  was 
also  represented  that  the  stock  con- 
tained over  $8,000  worth  of  new- 
goods  and  that  they  had. been  bought, 
at  the  lowest  market ,  price.  It  was. 
held  these  representations  furnished 
ground  for  an  action  of  deceit.  So  in 
Stewart  v.  Stearns,  63  N.  H.  99,  56- 
Am.  Eep.  496,  representations  that 
goods  were  "clean  and.  desirable." 
and  that  they  -vrere  of  "  goad ,  styles  . 
and  salable  "  were  held  to  render  the 
seller  liable.  The  numerous  decisions 
collected  under  the  head  of  warranty 
may  also  be  referred  to., 

"  Gluckstein  v.  Barnes,  [1900]  A.  C. 
240,  247;  Zang.  f.  Adams,  23  Colo. 
408,  48  Pac.  509,  58  Am.  St.  Rep. 
249;  Green  v.  Bryant,  2  Ga.  66; 
Teachout  i-.  Van  Hoesen,  76  lov/a, 
113,  40  N.  W.  96,  1  L.  R.  A.  664,  14 
Am.  St.  Eep.  206;  Dorr  v.  Cory,  108 
lo-n-a,  72.5,  78  N.  W.  682;  Johnson  v. 
Gavitt,  114  Iowa,,  183,  86,N.,W.  256; 
Potter  V.  Potter,  65  111.  App.  74; 
Caswell  V.  Hunton,  87  Me.  277,  32 
Atl.  899;  Braley  v.  Powers,  92  Me. 
203,  42  Atl.  362;  Pendergast  r.  Reed, 
29  Md.  398,  96  Am.  Dec.  539;  Mc- 
Aleer   v.   Horsey,   35   Md.   439;    Kil- 


gore  f.  Bruce,  166. Mass.  136,  138,  44 
N.  E.  108;  Stony  Creek  Co.  v.  Smal- 
\eyi  111  Micsh:  321,  69'.  N;  W.  722; 
Van  Epps  v.  Harrison,  5.  Hill,, 
63,  40  Am.  Dec.  314;  Sandford'f. 
Handy,  23  Wend.  260  j  Fairchild 
v:  McMahon;  139  N:  Y.  290,  34- 
N...  E.  779,  36.  Am..  St,  Eep.  701; 
Townsend  v.  Felthousen,  156  N.  Y. 
618,  51 'N.  E.  279;  Somers  v.  Rich- 
ards, 46  Vt.  170;  Paetz  v.  Stoppie- 
manj  75  Wisi  510  (Stoppleman  v. 
Paetz,  44  N.  W.  834).  See  also 
Cbolidge  v.  Rhodes,  199  111.  24,  04 
N.,  K  1074;  ,  Conlan.  v.  Roemer,  52 
K  J.  L.  53,  57,  18  Atl.  858;  Edel- 
man.  t)..  Latshaw,  180  Pa.  St.  419,  36 
Atl.  926.  Some  early  cases  in.Massa-- 
chusetts  and  Maine  treated  state- 
ments of  cost  as  similar  to  state- 
ments of,  value  and,  therefore,  as ,  not 
constituting  fraud,  though  made  with 
intent  to  deceive,  but  this  doctrine, 
has  been  discredited  by  the  cases  cited, 
above;  and.  although  followed  in.  a, 
few  jurisdictions  must,  be  regarded  as 
erroneous.  Holbrook.  i'.  Connor,  60 
Me.  578,  11  Am.. Eep.  212;  Bishop  v. 
Small,  63  Me.  12;  Eichardson  v. 
Noble,  77  Me.  390;  Hemmer  v. 
Cooper,  8  Allen,  334;  Cooper  r.  Lov- 
ering,  106  Mass.  77;  Way  v.  Ryther, 
165  Mass.  226,  42.  N.  E.  1128;  Gas- 
sett  V.  Glazier,  165  Mass.  473,  43 
N.  E.  193;  Boles  v.  Merrill,  173  Mass. 
491,  494,  53  N.  E.  894,  73  Am.  St. 
Eep.  308.  See  also  Mackenzie  v.  See- 
berger,  76  Fed.  Eep.  108,  40  U.  S. 
App.  188,  22  C.  C.  A.  83;  Tuck  v. 
Downing,  76  111.  71;  Elerick  v.  Reid, 
54  Kans.  579,  38  Pac.  814;  Sowers 
V.  Parker,  59. Kans.  12,  51  Pac.  888. 


1050 


Rules  Affectijn'g  Validity  or   Sales. 


the  estimate  have  been  in  some  cases  held  actionable,  especially 
when  made  by  one  supposed  to  have  expert  knowledge."  Like- 
wise statements'  as  to  pecuniary  condition,  even  though  expressed 
in  somewhat  indefinite  language,  may  involve  the  assertion  as  a 
fact  that  the  buyer  has  sufficient  means  to  make  his  payment  for 
the  goods  sure.-'^  As  has  been  seen  in  connection  with  the  law 
of  warranty,^''  there  is  a  growing  unwilling-ness  on  the  part  of 
the  courts  to  allow  statements  to  be  made  without  liability,  which 
are  calculated  to  induce,  and  do  induce,  action  on  the  part  of 
the  hearer.  Where  the  statement  is  made  with  fraudulent  in- 
tent, there  is  still  more  reason  for  regarding  it  as  a  ground  of 
liability  of  the  natural  impression  given  by  the  statement  is 
that  certain  matters  of  fact  are  true,  even  though  the  statement 
is  couched  in  the  form  of  an  opinion  or  relates  to  a  matter  as  to 
which  certainty  is  impossible."  Moreover,  even  if  a  statement 
is  confessedly  merely  an  opinion,  and  is  understood  to  be  such, 


"Cruess  v.  Fesaler,  39  Cal.  336 
Loaiza  v.  Superior  Court,  85  Cal.  11 
30,  24  Pac.  707,  9  L.  E.  A.  376;  Mc 
Dowell  V.  Cald\yell,  116  Iowa,  475 
Dawe  V.  Morris,  149  Mass.  188,  191. 
21  N.  E.  313,  4  L.  R.  A.  158,  14  Am, 
St.  Eep.  404;  Welch  v.  Olmstead,  90 
Mich.  492,  51  N".  W.  541 ;  Maxted  v. 
Fowler,  94  Mich.  106,  53  N.  E.  921; 
Griffin  v.  Farrier,  32  Minn.  474,  21 
N.  W.  553;  Haven  v.  Neal,  43  Minn. 
315,  45  N.  W.  612;  Byrne  v.  Stewart, 
124  Pa.  St.  450,  17  Atl.  19. 

"  Thus  a  statement  falsely  made 
that  a  man  was  doing  a  "  safe  busi- 
ness "  and  that  his  "  note  was  sure 
to  be  paid  "  is  fraud.  Thompson  v. 
Rose,  16  Conn.  71,  41  Am.  Dec.  121. 
So  a  statement  that  a  note  indorsed 
by  the  firm  of  the  speaker  was  as 
"good  as  the  Bank  of  England,"  when 
in  fact  the  firm  was  insolvent,  was 
a  fraud  and  it  was  held  immaterial 
whether  the  speaker  knew  of  the  in- 
solvency or  not.  Rothschild  v.  Mack, 
115  N.  Y.  1,  21  N.  E.  726.  In  Ver- 
mont, however,  it  was  held  that  the 
statement   of    a    buyer   that    he   was 


"  safe  to  be  trusted  and  given  credit 
to  "  did  not  amount  to  fraud.  Jude 
V.  Woodburn,  27  Vt.  415. 

"Supra,  §§  202,  203. 

"  The  remarks  of  Bowen,  L.  J.,  in 
Smith  V.  Land,  etc..  Corporation,  28 
Ch.  D.  7,  15,  are  worth  observing: 
"  It  is  material  to  observe  that  it  is 
often  fallaciously  assumed  that  a 
statement  of  opinion  cannot  involve 
the  statement  of  a  fact.  In  a  case 
where  the  facts  are  equally  well 
known  to  both  parties,  what  one  of 
them  says  to  the  other  is  frequently 
nothing  but  an  expression  of  opinion. 
The  statement  of  such  opinion  is  in 
a  sense  a  statement  of  a,  fact,  about 
the  conditions  of  a  man's  own  mind, 
but  only  of  an  irrelevant  fact,  for  it 
is  of  no  consequence  what  the  opinion 
is.  But  if  the  facts  are  not  equally 
known  to  both  sides,  then  a  statement 
of  opinion  by  the  one  who  knows  the 
facts  best  involves  very  often  a 
statement  of  a  material  fact,  for  he 
impliedly  states  that  he  knows  facts 
which  justify  his  opinion." 
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nevertheless,  it  is  an  assertion  of  a  fact ;  namely,  that  the  speaker 
has  a  certain  opinion,  and  this  fact  may  be  one  upon  which  the 
other  party  relies,  and  perhaps  justifiably,  in  entering  into  the 
bargain.^®  It  has  been  held  that  even  a  promise  amounts  to  a 
representation  of  fact  that  the 'promisor  is  of  a  certain  state  of 
mind.-'^  Still  more  clearly  an  expression  of  opinion  is  an  asser- 
tion that  the  speaker  is  of  a  certain  state  of  mind.  The  authori- 
ties recognize  that  if  an  opinion  is  falsely  and  fraudulently  ren- 
dered by  one  professing  to  have  expert  skill,  or  special  knowl- 
edge, it  is  legal  fraud.^"  It  may  fairly  be  urged,  therefore,  that 
the  reason  why  a  misstatement  of  opinion  does  not  ordinarily 
amount  to  actionable  fraud  is  not  because  the  statement  is  one 
■of  opinion  merely,  for  misstatements  of  opinion  may  be  action- 
able; but  rather  because  it  is  unreasonable  to  place  reliance  on 
such  statements  unless  made  by  one  who  has,  or  purports  to  have, 
expert  knowledge  or  peculiar  means  of  information  not  accessible 
to  the  other  party;  and  that  it  is  assumed  that  no  such  reliance 
was  placed  on  the  statements  unless  made  by  such  a  person. 

§  629.  Matters  of  law.— It  is  well  settled  tJiat  statements  of 
law  though  false  and  fraudulent  do  not  generally  constitute  ac- 
tionable fraud.^^    The  ground  upon  which  this  rule  properly  rests 

^^  Infra,   |  630.  Londonderry,  4  Ch.  D.  693    (C.  A.)  : 

"  See  §  630,  infra.  Upton  v.  Tribilcock,  91  U.  S.  45,  23 

"McCormick   v.    Garnett,    5    De  G.  L.  ed.  203;  Sturm  v.  Boker,  150  U.  S. 

M.  &  G.  278;  McGar  v.  Williams,  26  312,    14   S.   Ct.   99,   37   L.   ed.    1093; 

Ala.  469,   62  Am.  Dec.   739;   Worley  Mutual  Life  Ins.  Co.  v.  Phinney,  178 

D.    Moore,    77    Ind.    567;    Coulter    v.  U.  S.  327,  20   S.   Ct.  906,  43  L.  ed. 


Clark,  160  Ind.  311,  66  N.  E.  739 
Picard  v.  McCormick,  11  Mich.  68 
Eaton  V.  Winnie,  20  Mich.  156,  4  Am 
Hep.  377;  Kost  v.  Bender,  25  Mich 
515;    Coulter   v.    Minion,    139    Mich, 


1088;  Beeves  v.  Corning,  51  Fed.  Rep. 
774;  Beall  v.  MoGehee,  57  Ala.  438; 
Jordan  V.  Pickett,  78  Ala.  331 ;  Cham- 
pion V.  Woods,  79  Cal.  17,  21  Pac. 
534,    12  Am.   St.   Eep.    126;    Fish  v. 


200 ;  GriflSn  V.  Farrier,  32  Minn.  474,  Cleland,  33  III.  243 ;  Hooker  v.  Mid- 
21  N.  W.  553;  Carlton  v.  Hulett,  49  land  Steel  Co.,  215  111.  444,  74  N.  E. 
Minn.  308,  51  N.  W.  1053;  Estell  v.  445,  106  Am.  St.  Eep.  170;  Burt  v. 
Myers,  54  Miss.  174;  People  v.  Bowles,  69  Ind.  1;  Grant  v.  Grant, 
Peckens,  153  N.  Y.  576,  591,  47  N.  E.  56  Me.  573 ;  Tliompson  v.  Phoenix  Ins. 
S83;  Erie  Iron  Works  v.  Barber,  106  Co.,  75  Me.  55,  46  Am.  Rep.  357; 
Pa.  St.  125,  51  Am.  Rep.  508;  King  Carter  v.  Harden,  78  Me.  528,  7  Atl. 
-V.  Doolittle,  1  Head,  77,  84.  392;  Jaggar  v.  Winslow,  30  Minn. 
«Hirschfleld  v.  London,  etc.,  Ry.,  2  263,  15  N.  W.  242;  ^tna  Ins.  Co.  v. 
■Q.  B.  D.  1;  Eaglesfield  v.  Marquis  of  Reed,  33  Ohio  St.  283;  Cartwright  v. 
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is  well  expressed  as  follows:  "A  representation  of  what  the- law 
will  or  will  not  permit  to  be  done  is  one  on  which  the  party  to 
whom  it  is  made  has  no  right  to  rely;  and  if  he  doe's  so  it  is  his 
folly,  and  he  cannot  ask  the  law  to  relieve  him  from  the  conse- 
quences. The  truth  or  falsehood  of  such  a  representation  can 
he  tested  by  ordinary  vigilance  and  attention.  It  is  an  opinion 
in  regard  to  the  law,  and  is  ahvays  understood  as  such."  "'  In 
some  cases  the  reason  for  the  rule  will  fail,  and  in  such  ca-es 
misrepresentation  of  law,  like  misrepresentation  of  opinion,  will 
be  actionable.  A  misrepresentation  of  law  by  a  lawyer  to  a  lay- 
man, or  a  misrepresentation  of  law  by  any  one  who  has  or  pur- 
ports to  have  expert  knowledge  and,  therefore,  is  enabled  to  im- 
pose on  another,  is  fraudulent. ^^  Statements  of  law  bear  a  re- 
semblance to  statements  of  opinion  in  this  also  that  a  statement 
which  literally  taken  is  merely  an.  expression  of  a  conclusion  of 
law  may,  in  effect,  amount  to  an  assertion  of  the  truth  of  cer- 
tain facts.     Thus   an  assertion  that  goods  have  been  attached, 

Dickinson,  8S  Tenn.  476,  489,  12  S.  W.  domestic  law,  unless  perhaps  there 
1030,  19  Am.  St.  Rep.  910;  Gormely  be  a,  difference  in  degree.  See  }ilu- 
V.  Gj-mnastic  Assn.,  55.  Wis.  350,  13  tual  Life  Ins.  Co.  v.  Phinney,  ITS 
N.  W.  242.  V.  S.  327,  341,  20  S.  Ct.  906,  43 
^Fish'  V.  Cleland,  33  111.  243;  L.  ed.  1088.  The  question  in  any 
quoted  -with  approval  in  Upton  v.  ease  should  be,  \^'as-  the  reliance  of 
Tribikock,  91  U.  S.  45,  23  L.  ed.  203.  tha  injured  party  justified  by  the  re- 
The  importance  of  a.  just  understand-  lation  between  the  parties  or  the  ex- 
ing  of  the  reason  of  the  rule  is  illus-  pert  knowledge  which  the  ■  maker  of 
trated  by  the  case  of  Wood  i\  Roeder,  the  statement  purported  to  have? 
50  Xeh.  470.  In  that  case  a  mis-  ^^  See  Townsend  !'.  Cowles,  31  Ala. 
representation  of  the  Statute  of  Lim-  428;  Cowles  r.  Townsend,  37  Ala.  77; 
Stations  in  anotlicr  State  was  held  Peter  r.  Wright,  6  Ind.  183;  Lamb 
actionable,  and  the  court  said  that  r.  Lamb,  130  Ind.  273,  30  X.  E.  36, 
"  a  misrepresentation  wliich  includes  30  Am.  St.  Rep.  227 ;  Titus  !'. 
the  opinion  of  a  laAV  of  another  State  Rochester  Ins.  Co.,  97  Ky.  567,  31  S. 
is  without  the  rule,"  which  governs  w.  127,  53  Am.  St.  Rep,  426;  Mother- 
misrepresentations  of  law  generally.  way  r.  Wall,  108  Atass.  333,  47  X.  E. 
See  also  Upton  i.  England,  3  Dill.  135;  Cooke  v.  Xathan,  16  Barb.  342.; 
496,  501;  Bethell  r.  Bethel],  92  Ind.  Haviland  r.  WiUetts,  141  X.  Y.  35, 
318.  It  may  be  doubted  whether  a  35  X^.  g.  953.  xiine  i-.  Kline.  57  Pa. 
misstatement  of  foreign  law  should  St.  120,  98  Am.  Dec.  206;  Moreland 
stand  on  any  different  ground  in  this  v.  Atchison,  19  Tex.  303;  Shuttler  r. 
respect     from     a     misstatement     of  Brandfass,  41   W.  Va.  201. 
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though  iavolving-  a  statement  of .  law,  also  involves  a  statement 
of  seizure  in  fact.^* 

§  630.  Promises  and  predictions.—  It  is  frequently  said  that  a 
promissory  statement  cannot  he  the  hasis  of  an  action  for  deceit. 
It  is  undoubtedly  true  that  failure  to  perform  a  promise  cannot 
amount  to  fraud."^  And  in  many  jurisdictions,  without  con- 
sideration of  the  question  whether  a  promise  was  made  with  an 
intention  not  to  perform  it,  it  is  held  that  the  making  of  the 
promise  cannot  he   an  actionable  fraud."'*     It  has  been  pointed 


"  Burns  v.  Lane,  138  Mass.  350. 
The  following  illustration  was  put 
by  Jessel,  il.  R.,  in  Eaglesfield  r. 
Marquis  of  Irfjndonderry,  4  Ch.  D. 
693,  "  Suppose  a  man  is  asked  by  a 
tradesman  ■whether  he  can  give  credit 
to  a  lady,  and  the  answer  is  '  You 
may;  she  is  a  single  woman  of 
large  fortune.'  It  turns  out  that 
the  man  who  gave  that  answer  knew 
that  the  lady  had  gone  through  .a 
ceremony  of  marriage  with  a  man 
who  was  believed  to  be  a  married 
man,  and  that  she  had  been  advised 
that  that  marriage  ceremony  was 
null  and  void,  though  it  had  not  been 
declared  so  by  any  court,  and  it  after- 
ward turned  out  that  they  were  all 
mistaken,  that  the  first  marriage  of 
the  man  was  void,  so  that  the  lady 
was  married.  He  does  not  tell  the 
tradesman  all  these  facts,  but  states 
that  she  is  single.  That  is  a  state- 
ment of  fact.  If  he  had  told  him 
the  whole  story  and  all  the  facts, 
and  said,  '  Xow  you  see  the  lady  is 
single,'  that  would  have  been  a  mis- 
representation of  la'w." 

^°  Piedmont  Land  Co.  v.  Piedmont 
foundry  Co.,  96  Ala.  389,  .11  So.  332; 
Hirsch  v.  Hirsch,  .  21  ,  Ark.  342 ; 
Burton  v.  Platter,  53  Fed.  Eep.  901, 
10  U.  S.  App.  657,  4  C.  C.  A.  95; 
Feeney  v.  Howard,  79  Cal.  5.25,  21 
Pac.  984,  4  L.  E.  A.  826,  12  Am.  St. 
Rep.  162;  Adams  v.  SohifiFer,  11  Colo. 
15,  17  Pac.  21,  7  Am.  St.  Rep.  202; 


Harrington  !'.  Rutherford,  38  Fla. 
321,  21  So.  283;  Dickinson  v.  Atkins, 
100  111.  App.  401;  Haye.-,  v.  Burkam, 
51  Ind.  130;  Hubbard  r.  Long,  105 
Mich.  442,  63  N.  \Y.  044;  Witt  v. 
Cuenod,  9  N.  Mex.  143,  50  Pac.  328 ; 
Patterson  v.  Wright,  64  Wis.  289, 
25  N.  W.  10. 

"  Sawyer  v.  Prickett,  19  Wall.  146, 
22  L.  ed.  105;  Farris  v.  Strong,  24 
Colo.  107,  48  Pac.  903;  Gage  v. 
Lewis,  08  HI.  604;  Murray  v.  Smith, 
42  111.  App.  548;  Chambers  •!;. 
Mitchell,  123  111.  App.  595;  Bethell 
V.  Bethell,  92  Ind.  318;  Balue  v. 
Taylor,  130  Ind.  308,  36  N.  E.  2G9 ; 
Robinson  v.  Reinhart,  137  Ind.  674, 
36  N.  E.  519;  DaAve  v.  Morris,  149 
Mass.  188,  21  N.  E.  313,  4  L.  R.  A. 
158,  14  Am.  St.  Rep.  404;  Estes  v. 
Desnoyers  Shoe  Co.,  155  Mo.  577, '56 
S.  W.  316;  Perkins  v.  Lougee,  6 
Neb.  220;  Gallager  r.  Brunei,  6 
Cow.  340;  Fisher  v.  N.  Y.  Common 
Pleas,  18  Wend.  608;  Watkins  v. 
West  Wytheville  Co.,  92  Va.  1,  22 
S.  E.  554;  Tufts  v.  Weinfeld, 
88  Wis.  647,  60  N.  W.  992; 
Milwaukee  Brick  Co.  v.  Schoknecht, 
108  W^is.  457,  84  N.  W.  838;  James 
M-usic   Co.  4'.   Bridge,  Wis.         , 

114  N.  W.  1108.  And  in  Burrill  v. 
Stevens,  73  Me.  ,395,  399,  40  Am. 
Rep.  366,  the  court  said  that  "  a 
design  not  to  pay  according  to  the 
contract  is  not  equivalent  to  an  in- 
tention never   to  pay  for  the  goods. 
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out,  however,  that  when  a  promise  is  made  with  intention  not 
to  perform  it,  the  promisor  is  guilty  of  misrepresentation.^^  And 
in  a  number  of  cases,  generally  of  recent  date,  the  doctrine  seems 
broadly  accepted  that  a  promise  which  the  promisor  does  not  in- 
tend to  carry  out  is  a  misstatement  of  material  fact.^*  The  ques- 
tion becomes  important  chiefly  where  the  buyer  of  goods  at  the 
time  of  the  purchase  intends  not  to  perform  his  express  or  im- 
plied promise  to  pay  for  thcm.^^  Though  a  prediction  or 
gratuitous  promise,  when  fraudulently  made,  involves  a  misrepre- 
sentation of  mental  condition  similar  to  that  when  the  promise 
is  made  for  legal  consideration,  a  difference  is  to  be  observed 
in  the  justification  of  the  defrauded  person  in  relying  on  the 
deceptive  statements.  Ordinarily  predictions  or  promises  wholly 
without  consideration  do  not  justify  reliance.^" 

§  631.  Silence. — ^  It  has  been  said  that  "there  is  no  legal  ob- 
ligation on  the  vendor  to  inform  the  purchaser  that  he  is  under 
a  mistake,  not  induced  by  the  act  of  the  vendor."  ^^  And  it  is 
undoubtedly  the  general  rule  that  it  is  not  necessarily  fraudulent 

and  does  not  amount  to  an  intention  Pac.  995,  65  Am.  St.  Rep.  18S;  Lang- 

to    defraud    tlie    seller    outriglit,    al-  ley    r.    Rodriquez,    122    Cal.   580,   55 

though   it  may  be  evidence  of   such  Pac.  400,   68  Am.   St.  Rep.  70;   Na- 

a  contemplated  fraud."  tional  Bank  v.  Mackey,  5  Kans.  App. 

""There  must  be  a.  misstatement  437,  49  Pac.  324;  Holdham  v.  Bent- 

of  an  existing  fact;  but  the  state  of  ley,   6   B.   Mon.   428;   Price  v.  Reed, 

a  man's  mind  is  as  much  a  fact  as  2  Harr.  &  G.  291;  Laing  v.  McKee, 

the    state    of    his    digestion.      It    is  13  Mich.  124,  87  Am.  Dec.  738;  Cerny 

true  that  it  is  very  difficult  to  prove  v.   Paxton   &   Gallagher   Co.    (Neb.), 

what  the  state  of  a  man's  mind  at  110  N.  W.  882,  10  L.  R.  A.   (N.  S.) 

a   particular   time   is,   but   if   it   can  640;    Ivancovich    v.    Stern,    14   Nev. 

be  ascertained  it  is  as  much  a  fact  341 ;  Goodwin  ) .  Horn,  60  X.  H.  485 ; 

as   anything  else.     A   misrepresenta-  Hill   v.   Chamberlain,  64  N.  Y.  App. 

tion  as  to  the  state  of  a  man's  mind  Div.  609,  71  N.  Y.  Suppl.  639;  affd., 

is,  therefore,  a  misstatement  of  fact.''  170  N.  Y.  595,  63  N.  E.  1117;  Trox- 

Edgington  v.  Fitzmaurice,  29  Ch.  D.  ler    v.    Building   Co.,    137   N.   C.   51, 

459,  per  Bowen,  L.  J.  49    S.   E.   58;    McFarland    v.   McGill, 

'' Rogers  !•.  Virginia-Carolina  Chem-  16  Tex.  Civ.  App.  298,  41  S.  W.  402. 
ical   Co.,   149   Fed.  Rep.   1,   78   C.   C.  ^»  The   decisions   on   this   point  are 

A.  615 ;  Ansley  v.  Bank  of  Piedmont,  collected  in  §  637,  infra. 
113  Ala.  467,  21   So.  59,  59  Am.  St.  ="  Bellairs    v.    Tucker,     13     Q.    B. 

Rep.    122;    Lawrence   r.    Gayetty,   78  D.   562;    Terhune  v.   Coker,   107   Ga. 

Cal.    126,   20   Pac.   382,    12   Am.    St.  352,  33  S.  E.  394. 
Rep.   29;   Russ  Lumber  Co.   v.   Mus-  "Smith  v.  Hughes,  L.  R.   6  Q.  B. 

cupiabe  Land   Co.,   120   Cal.   521,   52  597,  607,  per  Blackburn,  J. 
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for  one  party  to  a  bargain  consciously  to  take  advantage  of  the 
ignorance  or  mistake  of  the  other  party,  provided  no  words  or 
acts  of  the  former  contribute  to  the  mistake.^^  Even  silence  vs^hen 
a  direct  question  is  asked  has  been  regarded  as  not  in  itself  a 
fraud,^^  though  it  vs^ould  seem  that  a  gesture  or  even  an  expression 


"  The  leading  case  for  this  doctrine 
is  Laidlaw  v.  Organ,  2  Wheat.  178, 
4  L.  ed.  214.  This  was  an  action  by 
the  huyer  of  tobacco  against  the  sel- 
lers to  gain  possession  of  it.  There 
was  evidence  that  before  the  sale  the 
buyer,  upon  being  asked  by  one  of  the 
sellers  whether  there  was  any  news 
calculated  to  enhance  its  value,  w^as 
silent  although  he  had  received  news 
which  the  seller  had  not  of  the  treaty 
of  Ghent  which  terminated  the  War 
of  1812.  The  court  below,  on  the 
ground  that  there  was  no  evidence 
that  the  plaintifif  had  asserted  or  sug- 
gested anything  to  the  sellers,  cal- 
culated to  impose  upon  them  in  re- 
gard to  this  news,  directed  a  verdict 
for  the  plaintiff.  On  exceptions,  the 
direction  of  the  court  was  held  erro- 
neous. The  question  whether  any 
imposition  was  practiced  by  the  buyer 
upon  the  seller  it  was  held  should 
have  been  submitted  to  the  jury. 
Though  the  actual  decision  of  the 
case  thus  tends  to  the  enlargement 
of  the  rights  of  the  deceived  party, 
the  case  is  usually  cited  for  the 
statement  of  Marshall,  C.  J.,  that  it 
could  not  be  laid  down  as  matter  of 
law  that  intelligence  of  extrinsic  cir- 
cumstances which  might  influence  the 
price  of  the  commodity  and  ex- 
clusively within  the  knowledge  of  the 
buyer  must  have  been  communicated 
to  the  seller.  The  case  of  Smith  v. 
Hughes,  L.  K.  6  Q.  B.  597,  from 
which  a  quotation  has  been  made  in 
the  text,  is  even  more  explicit.  This 
was  an  action  for  the  price  of  oats. 
The  defendant  (the  buyer)  refused 
to  accept  tlie  oats  or  pay  the  price 


because  he  had  been  under  the  im- 
pression when  he  agreed  to  buy  the 
oats  that  they  were  old  oats,  whereas, 
in  fact,  they  were  new  oats.  The 
jury  found  that  the  seller  believed 
the  defendant  to  be  under  this  im- 
pression. The  judge  at  the  trial  di- 
rected the  jury  on  this  finding  to 
return  a  verdict  for  the  defendant. 
It  was  held  by  the  Court  of  Appeals 
that  there  must  be  a  new  trial.  The 
self-deception  of  the  buyer  did  not 
enable  him  to  avoid  the  contract  even 
though  known  to  the  seller.  See  also 
Turner  )'.  Green,  [1895]  2  Ch.  205; 
Greenhalgh  i;.  Brindley,  [1901]  2  Ch. 
324;  Cleveland  i'.  Richardson,  132 
TJ.  S.  31S,  329,  10  S.  Ct.  100,  33  L. 
ed.  384 ;  Blydenburgh  v.  Welsh,  Bald- 
win (U.  S.)  331;  Morris  V.  Thomp- 
son, 85  111.  16;  Dayton  v.  Kidder,  105 
111.  App.  107 ;  Beninger  v.  Corwin,  24 
N.  J.  L.  (4  Zab.)  257;  Paul «.  Had- 
ley,  23  Barb.  521;  People's  Bank  v. 
Bogart,  81  X.  Y.  101 ;  Kintzing  v.  Mc- 
Elrath,  5  Pa.  St.  467 ;  Neill  v.  Sham- 
burg,  158  Pa.  St.  263,  27  Atl.  992; 
Rose  V.  Barclay,  191  Pa.  St.  594,  43 
Atl.  385,  45  L.  R.  A.  392;  Fisher  v. 
Budlong,  10  R.  I.  525,  527;  Fell  v. 
Lloyd,  4  Comm.  (Australia)  572.  A 
contrary  decision  is  Davis  v.  Reis- 
inger,  120  X.  Y.  App.  Div.  766,  105 
jSr.  Y.  Suppl.  603,  where  one  who  had 
agreed  to  buy  Bassein  rice  like  a 
sample  which  owing  to  the  seller's 
mistake  was  Java  rice,  a  more  valu- 
able kind,  was  not  allowed  to  enforce 
the  contract  because  he  knew  the 
sample  was  Java  rice. 

"  Laidlaw  v.  Organ,  2  Wheat.  178, 
4  L.  ed.  214. 
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of  the  face  .might  he  enougli  in  such  a  case  to  constitute  actionable 
deceit.  But  there  are  ■exceptions  to  the  rule.  While  it  is  no- 
where held  that  collateral  circumstances  tending  to  enhance  the 
value  of  the  subject  of  the  sale  must  be  disclosed  in  the  .absence 
of  some  special  relation  between  the  parties,  it  is  held  in  .many 
States  that  if  the  subject-matter  of  the  sale  is. materially,  defective 
to  the  knovyledge  of  the  seller,  and  the  defect  is  latent,  an.aiction 
of  deceit  will  lie  in  favor  of  a  buyer  who  purchases  the  goods 
on  the  assumption  that  they  are  what  they  seem;^*  On  the  other 
hand,  a  person  who  .knows  that  there  is  a  mine  on  the  land  of 
another,  of  which  the  latter  is  ignorant,  may,  nevertheless,  buy 
the  land  without  disclosing  the  existence  of  the  mine."''^  It  may 
perhaps  fairly  be  said  that  the  offer  of  goods  which  appear  to  be 
of  a  certain  character  is  itself  a  representation  that  they  are  what 
they  seem.^*  But  it  is  more  difficult,  where  the  buyer  is  guilty 
of  fraudulent  silence,  to  regard  his  offer  as  a  representation 
that  the  seller's  property  is  -what  it  seems,  and  it  is  impossible 
to  say  that  an  offer  by  either  jDarty  amounts  to  a  representation 
that  all  collateral  circumstances  are  what  the  other  party  supposes. 
It  is  certainly  true  that  any  active  conduct  or  words  which  tend 
to  produce  an  erroneous  impression  amount  to  fraud,  and  half 

=' Arm  strong  r.  Huffstutler,  19  Ala.  Atl.  346,  40  L.  E.  A.   185.     But  see 

51;   Turner  r.  Huggins,   14  Ark.  21;  contra,   Ward   r.   Hobbs,   3   Q.   B.  ,D. 

Parrish    r.    Thurston,    87    Ind.    437;  loO.  4  A.  C.  13;  Morris  v.  Thompson, 

Downing    r.    Dearborn,    77    Jte.    457,  85  111.  16;   Paul  v.  Hadley,  23  Barb. 

1    Atl.    407;    Marsh    v.    Webber,    13  521. 

]VIinn.     109 ;     Barron     ('.    Ale.xander,  "  Falcke  v.  Gray,  38  L.  J.  Ch.  28, 

27    Jlo.    530;    Grigsby    i'.    Stapleton,  31,  quoting  Lord  Thurlow;   Smith  v. 

94    JIo.    423,    7    S.    W.    421;    Joplin  Beatty,  2  Ir.  Eq,  456;  Caples  f.  Steel, 

Water  Co,  v.  Bathe,  41  Mo,  App.  285;  7   Or,  491;   Harris  v.  Tyson,  24  Pa. 

Hanson   v.   Edgerly,    29    N.   H,    343;  St,  347,   64  Am.  Dec,   661,     And  see 

Wheeler    v.   Metropolitan    Stock    Ex-  Williams    r,    Spurr,    24    Mich.    335; 

change,   72   N,   H,   315,  320,   56  Atl.  Burt  v.  Mason,  97  Mich.  127,  56  N, 

754;    Jeffrey   v.    Bigelow,    13    Wend,  W,  365.     But  otherwise  between  part- 

518,    23    Am,    Dee,    476;    Hadley    &  ners.      Hanley    r.    Sweeny,    109    Fed, 

Ha.wkins   r.   Clinton   Coimty  Import-  Kep,  712,  4S  C,  C.  A,  612,    And  such 

ing   Co,,    13  Ohio   St,   502;    Cardwell  nondisclosure  may  afford  ground  for 

r,  McClelland,  3  Sneed,  150;  Paddock  a  court  of  equity   to   refuse   specific 

1',   Strobridge,   29  Vt,   470;   Maynard  performance  of  a  contract.     Byars  v. 

V.    Maynard,   49   Vt,    297.      See   also  Stubbs,  85  Ala.  256,  4  So.  755  ;' Ames, 

Stewart  ;;,  Wyoming  Ranche  Co,,  128  Cas,  Equity  Jurisprudence,  373,  note. 

U.  S,  38,3,  9  S.  Ct,  101,  32  L.  «d,  430  ;  "  Paddock  r,  Strobridge,  29  Vt.  470, 

Marcotte  v.  Allen,  91  Me,  74,  77,  39  and  cases  cited  in  note  34,  supra. 
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the  truth  may  be  a  lie  in  effect.^^  And  it  seems  that  active  con- 
cealment also  would  be  held  fraudulent  by  some  courts  which 
would  not  hold  mere  silence  sufficient,  though  it  may  seem  diffi- 
cult to  make  out  an  actual  misrepresentation  from  acts  of  con- 
cealment unknown  to  the  other  party.^^  In  some  contracts  other 
than  those  of  sale,  such  as  insurance  and  guaranty,  failure  to 
disclose  material  facts  is  already  recognized  by  the  law  as  fraudu- 
lent, and  the  tendency  in  the  law  of  sales,  as  well  as  in  other 
contracts,  is  doubtless  toward  requiring  a  somewhat  higher  de- 
gree of  good  faith  than  formerly,  especially  where  the  oppor- 
tunities for  information  are  not  equally  open  to  both  parties.^^ 
In  case  a  fiduciary  relation  exists  between  the  parties,  as  that  of 
trustee  and  cestui  que  trust,  guardian  and  ward,  lawyer  and  client, 
there  seems  no  reason  to  doubt  that  the  same  requirements  as  to 
disclosure  exist  in  contracts  to  ^sell  and  sales  of  personal  property 
as  in  the  case  of  other  contracts.*"     A  contract  between  buyer 


»'  Kenner  v.  Harding,  85  111.  264,  28 
Am.  Rep.  615;  State  r.  Fox,  79  Md. 
514,  29  Atl.  601,  24  L.  R.  A.  679, 
47  Am.  St.  Rep.  424 ;  Wegenaar  v. 
.Deehow,  33  N.  Y.  App.  Div.  12,; 
Croyle  v.  Moses,  90  Pa.  St.  250,  35 
Am.  Rep.  654;  George  v.  Johnson,  6 
Humph.  36,  44  Am.  Bee.  288.  See 
also  Vaai  Kouten  v.  Morse,  162  Mass. 
414,  38  N.  E.  705,  26  L.  R.  A.  430, 
44  Am.  St.  Rep.  373.  This  was  not 
a  case  of  sale  but  the  discussion  of 
the  general  question  is  interesting. 

™ "  In  an  action  of  deceit,  it  is 
true  that  silence  as  to  a  material  fact 
is  not  necessarily,  as  mattej  of  law, 
equivalent  to  a  false  representation. 
But  mere  silcaice  is  quite  diilerent 
from  concealment;  aliud  est  tacere, 
aliud  cclare ;  a  suppression  of  the 
truth  may  amount  to  a  s.uggestian  of 
falsehood;  and  if,  with  intent  to  de- 
ceive, either  party  to  a  contract  of 
sale  conceals  or  suppresses  a  ma- 
terial fact,  which  he  is  in  good  faith 
bound  to  disclose,  this  is  evidence  of 
and  equivalent  to  a  false  represeata- 

67 


tion,  because  the  concealment  or  sup- 
pression is  in  effect  a  representation 
that  what  is  disclosed  is  the  whole 
truth.  The  gist  of  the  action  is 
fraudulently  producing  a  false  im- 
pression upon  the  mind  of  the  other 
party;  and  if  this  reault  is  accom- 
plished, it  is  unimportant  whether  the 
means  of  accomplishing  it  are  words 
or  acts  of  the  defendant,  or  his  con- 
cealment or  suppression  of  material 
facts  not  equally  within  the  knowl- 
edge or  reach  of  the  plaintiff." 
Stewart  v.  Wyoming  Ranclie  Co.,  128 
U.  S.  383,  388,  9  S.  Ct.  101,  32  L. 
ed.  439,  per  Gray,  J.  See  also  Ken- 
ner V.  Harding,  85  111.  264;  Timmia 
r.  Wade,  5  Ind.  App.  139,  31  N".  j:. 
827 ;  Raeside  v.  Hamm,  87  Iowa,  720, 
54  N.  W.  1079;  Singletcrfs  Admr.  v. 
Kennedy,  9  B.  Mon.  222;  Croyle  v. 
Moses,  90  Pa.  St.  250,  35  Am.  Rep. 
654. 

'"See  Gottschalk  v.  Kircher,  109 
Mo.  170,  184,  17  S.  W.  905. 

'"  Smith  V.  Sweeney,  69  Ala.  524 ; 
Oliver  v.  Oliver,  118  Ga.  362,  45  S. 
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and  seller  may  be  of  such  a  character  as  to  impose  a  fiduciary 
relation  upon  one  or  the  other  party,  and  such  a  relation  involves 
a  duty  of  disclosure/''  In  many  cases  v^here  the  silence  of  a 
party  to  the  contract  is  not  such  as  to  amount  to  actionable  fraud 
or  to  justify  the  rescission  of  contract,  a  court  of  equity  will, 
nevertheless,  refuse  to  enforce  specific  performance  of  the  contract, 
since  this  relief  is  in  many  oases  denied  where  the  bargain  is 
inequitable  even  though  legally  enforcible.*^ 

§  632.  Fraudulent  person's  knowledge  of  falsity. —  It  is  prob- 
ably safe  to  say  that  a  contract  or  sale  may  be  rescinded  for  mis- 
representation though  the  jDarty  making  the  misrepresentation 
did  not  know  that  it  was  false.  Innocent  misrepresenta- 
tion is  sufiicient.  For  though  the  representation  may  have  been 
made  innocently,  it  would  be  unjust  to  allow  one  who  has  made 
false  representations  even  innocently  to  retain  the  fruits  of  a  bar- 
gain induced  by  such  representations.^^  This  is  often  called  a 
doctrine  of  equity  as  distinguished  from  courts  of  law,  and  doubt- 
less in  its  origin  it  was  such ;  but,  at  the  present  time,  it  is  rather 
a  distinction  between  a  right  of  rescission  on  the  one  hand  whether 
that  right  is  asserted  in  a  court -of  equity,  in  a  court  of  law,  or 

E.   232.     Compare   Fletcher   v.   Bart-  er'a  check  as  full  payment.     See  also 

lett,    157   Mass.    113,    31    N.   E.    760.  the  remarks  of  Brewer,  J.,  in  Graff- 

As  to  the  rule  in  contracts  generally,  enstein  r.  Epstein,  23  Kans.  443. 
see    Wald's    Pollock,    Contracts     (Sd  "^  Fothergill  r.  Phillips,  6  Ch.  App. 

ed.),  734.  770;    Byars  v.    Stubbs,   85   Ala.   256, 

"Thus    in    Ennis     r.    Borner,    100  4    So.    755;    Hetfleld    c.    Willey,    105 

Fed.  Rep.    12,  40   C.   C.   A.   249,  the  111.  286 ;  Missouri  River,  etc.,  R.  Co. 

seller  sold  three  cargoes  of  oie,  the  v.  Bricklej',  21  Kans.  275;  Woollums 

price  to  be  fixed  on  the  basis  of  an  v.  Horsley,  93  Ky.  582,  20  S.  W.  7S1; 

analysis     made     by     either     of     two  Bean    /'.    Valle,   2    Mo.    103;    Margraf 

chemists.      The    seller    requested    the  v.  Muir,  57  N.  Y.  155. 
buyer  to  submit  a  sample  for  analysis  "  Redgrave   r.  Hurd,  20   Ch.  D.   1 ; 

to    either    chemist    he    chose.      The  Smith    r.    Chadwick,    9    A.    0.    187; 

buyer  had  a  sample  analyzed  by  each  Smith    r.    Richards,    13    Pet.    26.    10 

chemist    and    sent    a    copy    of    the  L.  ed.  42 ;  Black  i .  Walton,  32  Ark. 

analysis  which  proved  most  favorable  321 ;    Shelton    /•.    Ellis,    70    Ga.    207  ; 

to  himself  to  the  seller  with  a  check  Day  r.  Lown.  51  Iowa,  364,  1  X.  W. 

based    thereon    which    the    seller    ac-  786 ;  JIatthey  r.  Wood,  12  Bush,  293; 

cepted.     Tlie  bnyer  resold  the  ore  in  Cowley    r.    Smyth,   46   N.   J.   L.   380, 

accordance   with   the   other   analysis.  50  Am.  Rep.  432;   Pierce  r.  Tiersch, 

The  court  held  the  buyer  was  bound  40  Ohio  St.  168;  Adams  r.  Reed,  11 

to  report  both  analyses,  and  his  fail-  Utah,    480,    40    Pac.    720;    Lowe    v. 

ure  to  do  so  gave  the  seller  a  right  Trundle,    78    Va.     65;     Robinson    ('. 

to  rescind  his  acceptance  of  the  buy-  Welty,  40  W.  Va.  385,  22  S.  E.  73. 
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without  the  aid  of  a  court/*  and  an  action  for  damages  on  the 
other  hand.  !Nor  is  it  necessary  for  purposes  of  estoppel  that  a 
statement  shall  have  been  made  with  knowledge  of  its  untruth.** 
But  in  an  action  of  tort  for  deceit,  it  is  a  disputed  question 
whether  anything  short  of  a  gmilty  state  of  mind  on  the  part  of 
the  defendant  will  afford  basis  for  the  action.  It  m^ay  be  supposed 
—  (1)  That  false  representations  were  made  with  belief  in  their 
truth  and  with  reasonable  care.  (2)  That  such  representations 
were  made  with  belief  in  their  truth  but  without  reasonable  care. 
(3)  That  such  representations  were  made  with  conscious  reck- 
lessness or  doubt  as  to  their  truth.  In  the  first  of  these  cases  there 
is  admittedly  no  liability.  In  the  third  case,  doubtless  the  de- 
fendant's liability  would  be  generally  conceded,  for  conscious 
recklessness  implies  a  knowledge  on  the  part  of  the  defendant 
making  the  statement  that  what  he  has  asserted  as  a  fact  may  not 
be  true,  and  he  thereby  has  a  guilty  mind.*®  It  is  the  second  case 
which  has  given  rise  to  considerable  dispute  in  recent  times.  It 
is  settled  in  England  that  the  want  of  reasonable  ground  for  be- 
lieving an  assertion  is  not  of  itself  sufficient  basis  for  an  action 
of  tort  ;*^  and  this  rule  has  been  followed  in  some  cases  in  the 
United  States.*^  But  it  is  also  held  in  some  States  that  the  as- 
sertion of  a  fact,  as  a  matter  of  positive  knowledge,  involves  the 
assertion  not  simply  of  the  fact,  but  of  the  knowledge ;  and  if  this 
knowledge  is  known  not  to  exist  by  the  person  making  the  repre- 

"As  to  this,  see  supra,  §  567.  "  Kimber  v.  Young,  137  Fed.  Rep. 

"Freeman    v.    Cooke,    2    Ex.    654;  744,    70    C.    C.    A.    178;     Boddy    v. 

Leather      Manufacturers'      Bank      v.  Henry,  113  Iowa,  462;  Nash  v.  Min- 

Morgan,   117  U.  S.  96,  6  S.  Ct.  657,  nesota  Title  Ins.  Co.,  163  Mass.  574, 

29  L.  ed.  811;  Bigelow,  Estoppel  (4th  40  ig-_  e.   1039,  28  L.  E.  A.  753,  47 

ed.),  602.  ^nj_     g(.      jigp_     489      (citing     Ham- 

"  Evans  v.  Edmonds,  13  C.  B.  777,  ^^^^  ^^  Emerson,  27  Me.  308,  46  Am. 

786 :  Lehigh  Zinc  &  Iron  Co.  v.  Bam-  _,        _-„     _  _     ,         ,„   ^^    tt 

;    ,e.  TT    c    aa.     ,.    Q    n.    01  n  ^<"'-  598;   Page  v.  Parker,  40  ^.  H. 


ford,   150  U.   S.   66,5,   14  S.   Ct.   219, 
37  L.  ed.   1215;   Trimble  v.  Eeid,   19 


47.     But  see  s.  c,  43  N.  H.  363,  80 


Ky     L.    Eep.    604,    41    S.    W.    319;  ^"'-  D<"=-   ^^^'   ^"^^^^  ''•  S^^"^'  ^^ 

Weeks   V.   Currier,   172  Mass.   53,  51  N.    J.    L.    380,    50    Am.    Eep.    432; 

N.  E.  416;  Arnold  v.  Teel,  182  Mass.  Chester  v.  Comstock,  40  N.  Y.  575)  ; 

1,  4,  64  N.  E.  413;  Hadcock  v.  Osmer,  Erie  Iron  Works  v.  Barber,  106  Pa. 

153  N.  Y.  604,  47  N.  E.  923.  St.   125,  51  Am.  Eep.  508;   Lamber- 

"Derry    i'.    Peek,    14    A.    C.    337;  ton  v.  Dunham,   165  Pa.  St.  129,  30 

Angus  V.  Clifford,  [1891]   2  €h.  449,  Atl.  716. 
464,  470. 
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sentation  he  is  guilty  of  a  fraud,  althougli  he  believes  to  be  true 
the  fact  which  he  asserts.*"  This  too  seems  logically  sound,  but 
the  doctrine  of  other  courts  that  whatever  the  defendant  was  under 
a  duty  to  know  he  is  to  be  treated  as  if  he  did  know  results  in 
holding  him  liable  for  fraud,  although  he  may  have  had  no  fraudu- 
lent intent.®''  It  has  been  pointed  out  that  the  true  ground  of 
liability  in  such  a  case  is  negligence,  and  that  the  question  should 
be  governed  by  the  principles  controlling  actions  for  negligence.'' 
Evep  in  actions  based  on  fraud,  misstatement  of  a  fact  about 
which  the  defendant  should  have  kno'wn  is  at  least  evidence  that 
he  did  know  the  truth  and  fraudulently  misrepresented  it.®^  And 
it  is  equally  clear  that  it  is  not  necessary  for  the  defendant  to 
have  been  sure  that  his  statements  were  false ;  it  is  enough  that 
he  suspected  they  were.®* 

§  633.  Action  in  reliance  on  false  impression. —  No  legal  wrong 
is  caused  by  false  and  fraudulent  representations  unless  they  are 
acted  upon.  A  result  must  be  produced  in  order  to  .give  ground 
of  complaint.®^     But  it  is  not  necessary  that  such  representations 

"ilunroe  r.  Pritohett,  16  Ala.  785;  N.  C.  287,  24  S.  E.  482,  54  Am.  St. 

Jordan     v.    Piekett,     78     Ala.     331;  Rep.  719;   Houston  v.  Thornton,   122 

Ooodale  v.   Middaugh,    8   Colo.   App.  N.  C.  365,  29  S.  E.  827,  65  Am.  St. 

223,   46  Pac.   11;   Atlas  Shoe  Co.   v.  Rep.  69. 

Beohard,   102  Jle.   197,  66  Atl.   390;  "  See  an  article  by  Judge  Jeremiah 

10    L.    E.    A.     (N.    S.)    245;    Fisher  Smith    on    "Liability    for    Negligent 

V.   Jlellen,   103  Mass.   503;    Chatham  Language,"    14    H.    L.    R.    484;    ap- 

Furnace    Co.    v.    Moffatt,    147    ilass.  proved  and  followed  in  Cunningham 

403,   IB  N.   E.   168,   9   Am.    St.   Rep,  v.  C.  R.  Pease  Co.,  74  N.  H.  435,  69 

727;    Bullitt    r.    Farrar,    42    Minn.  AtL  120. 

8,   43   N.   W.   5R6,   6   L.   R.   A.    149,  "This   was    admitted   in   Derry    i'. 

18    Am.    St.    Rep.    485;    Johnson    i:  Peek,   14  A.  C.  337.     See  also  Spead 

Gulick,  46   Neb.  817,   65  N.   W.   883,  v.   Tomlinson,  73   N.   H.   46,   59   Atl. 

50    Am.    St.    Rep.    629;    Hadcock    v.  376,  68  L.  R.  A.  432. 

Osmer,  153  N.  Y.  604,  47  N.  E.  923.  "  Shackett  r.  Bickford,  74  N.  H.  57, 

'"This    doctrine    is    supported    in  65  Atl.  252,  7  L.  R.  A.   (N.  S.)   64G. 

Neely    r.    Rembert,    71    Ark.    91,    71  "Attwood  v.  Small,  6  C.  &  F.  232, 

S.  W.  259;  Watson  v.  Jones,  41  Fla.  444;   Smith  v.  Kay,  7  H.  of  L.  Cas. 

241,  25  So.  678;  Gerner  r.  Yates,  61  750,    775;    Macleay    v.    Tait,    [1906] 

Neb.    100,    84   N.    W.    596;    Seale   V.  A.   C.   24;    Wagner  V.   National   Ins, 

Baker,  70  Tex.  283,  7   S.  W.   742,   8  Co.,  90  Fed.  Rep.  395,  61  U.  S.  App 

Am.  St.  Rep.  592;  Giddings  v.  Baker,  691,  33  0.  C.  A.  121;  Moses  v.  Kat 

80  Tex.  308,   16  S.  W.  33.     See  also  zenberger,    84    Ala.    95,    4    So.    237 

Peoples'  Nat.  Bank  v.  Central  Trust  Darby  v.  Kroell,  92  Ala.   607,  8  So 

Co.,  179  Mo.  648;  Tate  v.  Bates,  118  384;    Hooker   v.   Midland    Steel    Co., 
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should  have  formed  the  only  inducement  for  entering  into  a 
transaction;  it  is  enough  if  they  were  a  material  inducement.^* 
Where  one  to  whom  false  statements  are  made  undertakes  to  verify 
them  and  form  a  judgment  of  his  own  upon  the  facts,  this  will 
'  indicate  a  reliance  on  his  own  judgment  rather  than  faith  in 
the  representations,  and  no  relief  can  be  had.®"  And  the  falsity 
of  a  statement  may  be  so  obvious  as  to  preclude  the  inference  that 
action  was  based  in  reliance  upon  it.^'^  And  if  the  falsity  of  repre- 
sentations is  discovered  before  the  transaction  is  finally  entered 
into,  they  are  immaterial.^^  Where  representations  have  been 
made  in  regard  to  a  material  matter  in  the  absence  of  evidence 


215  111.  444,  74  N.  E.  445,  106  Am. 
St.  Rep.  170;  Bowman  v.  Carithers, 
40  Ind.  90;  Palmer  v.  Bell,  85  Me. 
352,  27  At).  250;  Ely  v.  Stewart, 
2  Md.  408;  Dawe  r.  Morris,  149 
Mass.  188,  192,  21  N.  E.  313,  4  L. 
R.  A.  158,  14  Am.  St.  Rep.  404; 
Bilafsky  v.  Conveyancers'  Title  Ins. 
Co.,  192  Mass.  504,  510,  78  X.  E.  534; 
Humphrey  v.  Merriman,  32  Minn.  197, 
20  N.  W.  138;  Anderson  v.  Burnett, 
5  How.  (Miss.)  165,  35  Am.  Dec. 
425;  American  Assn.  v.  Bear,  48  Xeb. 
455,  67  N.  W.  500;  Brackett  v. 
Griswold,  112  N.  Y.  454,  20  N.  E. 
376;  Hotchkin  v.  Third  Nat.  Bank, 
127  N.  Y.  329,  27  N.  E.  1050;  Foy 
V.  Haughton,  83  N.  C.  467;  Tram- 
mell  V.  Ashworth,  99  Va.  646,  39  S. 
E.  593;  Fowler  v.  McCann,  86  Wis. 
427,  56  N.  W.  1085. 

■^'Clarke  v.  Dickson,  6  C.  B.  (N. 
S.)  453;  Union  Mfg.  Co.  v.  East 
Alabama  Bank,  129  Ala.  292,  29  So. 
781;  Spinks  v.  Clark,  147  Cal.  439, 
82  Pac.  45;  Safford  v.  Grout,  120 
Mass.  20;  Shaw  v.  Gilbert,  HI  Wis. 
165,  86  N.  W.  188.  In  Macleay  v. 
Tait,  [1906]  A.  C.  24,  26,  Lord  Hals- 
bury  said :  "  If  the  prospectus  is 
calculated  to  induce  people  to  take 
shares,  and  they  do  take  shares,  the 
prospectus,  tainted  with  falsehood  as 
it  is,  has  acted  as  a  whole,  and  people 


cannot  be  expected  to  analyze  their 
own  mental  sensations  so  minutely 
as  to  be  able  to  explain  what  par- 
ticular statement  ha,d  induced  them 
to  become  subscribers."  In  Light  v. 
Jacobs,  183  Mass.  206,  66  N.  E.  799, 
the  court  said :  "  It  is  not  necessary 
that  false  representations  should  have 
been  the  sole  or  even  the  predomi- 
nant motive." 

™  Slaughter's  Adiar.  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  027;  Clurk  v. 
Reeder,  158  U.  S.  505,  525,  15  S.  Ct; 
849,  39  L.  ed.  1070;  Hough  r.  Rich- 
ardson, 3  Story,  659 ;  Brown  ;:.  Smith, 
109  Fed.  Rep.  26;  Brewer  r.  Arantz, 
124  Ala.  127,  26  So.  922;  Wheeler 
!'.  Dun-n,  13  Colo.  428,  22  Pac.  827; 
Tuck  V.  Downing,  76  III.  71;  Dady 
V.  Condit,  163  HI.  511,  45  X.  E.  224; 
Hagee  v.  Grossman,  31  Ind.  223; 
Merritt  v.  Dufur,  99  Iowa,  211,  68 
N.  W.  553;  Lilienthal  v.  Suffolk 
Brewing  Co.,  154  Mass.  185,  28  X.  E. 
151,  12  E.  R.  A.  821,  26  Am.  St. 
Rep.  234;  Buxton  v.  Jones,  120  Mich. 
522,  79  N.  W.  980;  Halls  r.  Thomp- 
son, 1  Smedes  &  M.  443,  481,  482; 
Phipps  V.  Buekman,  30  Pa.  St.  401; 
Irby  V.  Tilsley,  41  Wash.  211,  83 
Pac.  97. 

"Trammell    v.    Ashworth,    99    Va. 
646,  652,  39  S.  E.  593. 

"  Pratt  V.  Philbrook,  41  Me.  132. 
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showing  the  contrary,  it  will  be  presumed  that  the  representations 
were  relied  on.^* 

§  634.  TJnjustifiable  reliance. —  It  is  no  doubt  true  that  relief 
is  denied  in  many  cases  of  fraudulent  representations  where 
the  representations  were  such  that  no  reasonable  person  ought  to 
have  relied  upon  them.  It  is  on  this  ground  that  misrepresenta- 
tions of  opinion  and  of  law  are  not  actionable.'"'  But  in  order 
to  give  a  fraudulent  person  immunity  for  his  statements,  it  is 
not  enough  that  a  more  careful  person  might  not  have  been  de- 
ceived. It  has  indeed  been  held  by  the  Supreme  Court  of  the 
United  States^^  and  by  other  courts,  that  if  means  were  at  hand 
by  which  the  deceived  person  might  have  detected  the  untruth, 
the  fraud  will  not  be  actionable.®^  But  this  doctrine  can  hardly 
be  accepted  broadly  to-day ;  misrepresentations  frequently  have  the 
effect  of  causing  the  other  party  not  to  use  the  means  of  knowl- 
edge within  his  power.  The  modem  tendency  is  certainly  toward 
the  doctrine  that  negligence  in  trusting  to  a  misrepresentation 
will  not  excuse  positive  willful  fraud  or  deprive  the  defrauded 
person  of  his  remedy.®^     It  is  on  the  ground  of  unjustifiable  re- 

"' Hicks    r.    Stevens,    121    111.    18G,  38  C.  C.  A.  444 ;  Burroughs  y.  Guano 

11  N.  E.  241.     See  also  references  to  Co.,  81  Ala.  255,  1  So.  212;  Graham 

the  analogous  question  in  regard  to  v.   Thompson,   55   Ark.   296,   299,    18 

warranties,  supra,  §  206.  S.  W.  58,  29  Am.  St.  Rep.  40 ;  Xeely 

"Pee  supra,  §§  028,  629.  v.   Eembert,    71   Ark.    91,    71    S.   W. 

■"Slaughter's  Admr.   v.   Gerson,   13  259;    Linington    v.    Strong,    107    111. 

Wall.  379,  20  L.  ed.  627;   Andrus  v.  295;  Hale  v.  Philbrick,  42  Iowa,  81; 

St.  Louis,  etc..  Refining  Co.,  130  U.  S.  McDowell  r.  Caldwell,  116  Iowa,  475, 

643,  647,  9  S.  Ct.  645,  32  L.  ed.  1054.  89  N.  W.  1111;  Lewis  v.  Jewell,  151 

""Anschutz   V.   Miller    (C.    C),   20  Mass.  345,  24  X.  E.  52,  21  Am.  St. 

Fed.  Rep.  376;  Journal  Printing  Co.  Rep.    454;     Jackson    v.    Collins,    39 

V.   Maxwell,   1   Pennew.   511,   43   Atl.  Mich.  557;  Maxfield  r.  Schwartz,  45 

615;  Gatling  v.  Newell,  12  Ind.  118;  Minn.   150,  47   N.   W.  448,   10   L.  R. 

Brown    v.    Leach,     107    Mass.    364;  A.  606 ;  Perry  r.  Rogers,  62  Neb.  898, 

Poland    (•.   Brownell,    131   Mass.    138,  87  N.  W.  1063 ;  Albany  Institution  r. 

41   Am.   Rep.  215;   Long  v.   Warren,  Burdick,  87  N.  Y.  40;   Fargo  Gas  & 

68  N.  Y.  426   (but  see  Schumaker  r.  Coke  Co.  r.  Fargo  Gas  &  Electric  Co., 

Mather,   133   N.   Y.   590,   595,   30  N.  4   N.   Dak.   219,   59   X.   W.    1066,   37 

E.  755)  ;  Griffith  v.  Strand,  19  Wash.  L.  R.  A.  593;   Chamberlin  v.  Fuller, 

686,  54  Pac.  613.  59    Vt.    247,    9    Atl.    832;     Stone    v. 

"'Redgrave   v.  Hurd,  20  Ch.  D.   1;  Moody,  41   Wash.   680,   84   Pac.  617, 

Henderson  r.  Henshall,  54  Fed.  Rep.  5  L.  R.  A.    (X.   S.)    799;  Warder  r. 

320,  7  U.  S.  App.  565,  4  C.  C.  A.  357 ;  Whitish,  77  Wis.  430,  46  N.  W.  540. 

Strand  v.  Griffith,  97  Fed.  Rep.  854,  In  Whiting  v.  Price,  172  Mass.  240, 
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liance  that  relief  is  sometimes  denied  to  those  who  execute  written 
contracts  without  reading  them,  on  the  faith  of  representations 
as  to  the  contents  of  the  documents.  If  no  relation  of  trust  ex- 
isted between  the  parties,  and  if  the  defrauded  person  was  not 
so  ignorant  or  illiterate  as  to  excuse  reliance  of  the  superior  knowl- 
edge of  the  other  party,  relief  has  sometimes  been  denied.^  But 
the  better  view  is  rather  to  deny  to  one  who  has  been  guilty  of 
positive  fraud  in  inducing  the  other  party  to  refrain  from  read- 


51  N.  K.  1084,  70  Am.  St.  Rep.  262, 
an  action  for  false  representations, 
it  appeared  that  the  plaintiff  was  in- 
duced to  buy  a  bond  on  the  faith  of 
false  representations.  The  defendant 
who  made  these  representations  gave 
as  his  source  of  information  several 
persona,  whom  he  named,  living  in 
the  same  town  with  the  plaintiff  and 
known  to  him.  These  persons  the 
defendant  advised  the  plaintiff  to  see 
and  consult.  The  defendant  asked 
an  instruction  that  the  plaintiff  could 
not  recover  for  such  statements  since 
he  was  referred  to  the  sources  of  in- 
formation. This  request  was  refused, 
and  the  question  was  left  to  the  jury 
whether  the  plaintiff  ought  to  have 
inquired  of  the  persons  named.  On 
exceptions  this  procedure  was  held 
correct,  Holmes,  J.,  saying:  "It  is 
true  that  in  cases  of  representations 
as  to  quality,  correspondence  to 
sample,  etc.,  of  goods  exhibited  m  the 
buyer's  presence,  the  court  has  ruled 
that  if  the  buyer  had  full  means  of 
ascertaining  the  truth  for  himself 
he  could  not  set  up  that  he  was  im- 
posed upon  by  fraud  (Salem  India 
Rubber  Co.  v.  Adams,  23  Pick.  256, 
265;  Slaughter's  Admr.  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  627;  Long  v. 
Warren,  68  N.  Y.  426)  ;  and  that  a, 
verdict  has  been  directed  partly  on 
that  ground.  Poland  v.  Brownell, 
131  Mass.  138,  41  Am.  Rep.  215. 
See  Bayly  v.  Merrel,  Cro.  Jac.  386. 


But  the  requirement  as  it  has  been 
worked  out  does  not  call  for  more 
than  reasonable  diligence  (Hoist  v. 
Stewart,  161  Mass.  516,  522,  37  N. 
E.  755,  42  Am.  St.  Rep.  442;  Brown 
V.  Leach,  107  Mass.  364,  368;  Now- 
lan  !-.  Cain,  3  Allen,  261  264)  and 
distance  or  other  slight  circumstances 
have  been  held  sufficient  to  warrant 
leaving  the  question  to  the  jury. 
Hoist  V.  Stewart,  161  Mass.  516,  522, 
523,  37  N.  E.  755,  42  Am.  St.  Rep. 
442.  See  Burns  v.  Lane,  138  Mass. 
350,  355,  356;  Whiteside  v.  Brawley, 
152  Mass.  133,  24  N.  E.  1088.  The 
matter  may  have  been  confused  a 
little  by  not  distinguishing  between 
seller's  talk  as  to  value  and  the  like, 
where  the  rule  is  absolute  in  ordi- 
nary cases  that  the  buyer  must  look 
out  for  himself,  and  representation 
of  facts  concerning  which  even  sellers 
may  be  held  liable  for  fraud,  and  as 
to  which  the  buyer  may  be  warranted 
in  relying  wholly  on  the  seller's  word. 
The  notion  that  the  buyer  must  look 
out  for  himself  sometimes  has  been 
pressed  a  little  too  strongly  into  the 
latter  class  of  cases." 

"Pratt  V.  Metzger  (Ark.),  95  S. 
W.  451 ;  Kimmell  v.  Skelly,  130  Cal. 
555,  62  Pac.  1067;  Sanborn  v.  San- 
born, 104  Mich.  180,  62  N.  W.  371; 
Quinby  v.  Shearer,  56  Minn.  534,  58 
N.  W.  155;  Standard  Mfg.  Co.  i;. 
Slot,  121  Wis.  14,  98  N.  W.  923, 
105  Am.  St.  Rep.  1016. 
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mg  the  document  the  privilege  of  excusing  his  own  misconduct 
by  the  stupidity  or  credulity  of' the  defrauded  party. ®^ 

§  636.  Fraud  on  the  seller  by  impersonation. — ^A  method  of  fraud 
upon  the  seller  not  infrequently  committed  is  for  the  fraudulent 
buyer  to  obtain  goods  by  inducing  the  seller  to  believe  that  the 
sale  is  made  to  another  person  having  good  credit.  If  the  buyer 
induces  the  seller  to  assent  to  the  transfer  of  title  in  the  goods 
to  him  under  such  a  mistaken  belief,  title  will  pass  although  it 
will  be  voidable  for  fraud.  Thus  where  the  buyer  in  person  ob- 
tains the  assent  of  the_|^ij^«f'to  a  sale  to  him  of  the  goods  by  pre- 
tending to  be  some  one  else,  title  passes.®^  In  suoh  a  case,  though 
it  is  true  the  seller  intends  to  transfer  title  to  the  person  of  good 
credit  whom  he  supposes  to  be  the  person  standing  before  him, 
his  primary  intent  is  to  transfer  title  to  the  person  before  him. 
It  frequently  happens  that  a  seller  intends  several  things  when 
professing  to  transfer  title,  and  that  all  of  these  intentions  can- 
not be  effectuated.  This  is  almost  invariably  true  where  the 
bargain  is  induced  by  fraud.     Thus  if  the  buyer  is  the  person. 


•"Angler  v.  Brewster,  69  Ga.  362; 
Chajpman  v.  Atlanta  Guano  Co.,  91 
Ga.  821,  18  S.  E.  41;  New  v.  Wam- 
bach,  42  Ind.  456 ;  Rosenberg  v.  Doe, 
148  Mass.  560,  20  N.  E.  176;  Max- 
fleld  V.  Schwartz,  45  ilinn.  150,  47 
N.  W.  448,  10  L.  R.  A.  60€;  Slirimp- 
ton  &  Sons  v.  Philbrick,  53  Minn.  366, 
56  N".  W.  551;  Adolph  v.  Minneapolis 
&  P.  Ry.  Co..  58  Minn.  178,  59  N.  W. 
059 ;  Stamps  v.  Bracy,  1  How. 
(Mis.s.)  312;  Cole  Bros.  v.  Willianas, 
12  Neb.  440>  11  N.  W.  875;  Griffin 
v..  Lumber  Co.,  140  N.  C.  514,  53 
S.  E.  307,  6  L.  R.  A.  (N.  S.)  463 
(annotated)  ;  International  &  G.  N. 
R.  Co.  V.  Shuford,  36  Tex.  Civ.  App. 
251,  81  S.  W.  1189;  Houston  &  T. 
C.  R.  Co.  V.  Milam  (Tex.  Civ.  App.), 
58  S.  W.  735 ;  Warder  Co.  v.  Wniitish, 
77  Wis.  430,  46  N.  w.  540;  Standard 
Mig.  Co.  P.  Slot,  121  Wis.  14,  98 
N.  W.   923,   105   Am.   St.  Rep.    1016. 

"  Hickey  r.  MeDcnald,  151  Ala.  497, 
44  So.  201,  13  L.  R.  A,   (N.  S.)   413; 


Edmunds  r.  Merchants'  Transporta- 
tion Co.,  135  Mass.  283.  But  see 
Loeffel  !,'.  P&hlman,  47  ilo.  App.  574. 
TMs  principle  has  been  several  times 
applied  in  the  law  of  negotiable  paper 
where  it  is  held  that  if  a  note  is 
made  payable  in  ter-ms-  to  A^  but  is- 
delivered  to  B.  on  su-pposition  that 
he  is  A.,  title  to  the  note  is  in  B.  and, 
may  be  transferred  by  B.'s  indorse- 
ment. Emporia  Bank  r.  Shotwell, 
35  Ivans.  360,  11  Pac.  Pll,  57  Am. 
Rep.  171;  Robertson  i'.  Coleman,  141 
Mass.  231,  4  N.  E.  619,  55  Am.  Rep. 
471 ;  Land  Trust  Co.  v.  Xorthwestern 
Bank,  196  Pa.  St.  230,  46  Atl.  420, 
50  L.  R.  A.  75,  79  Am.  St.  Rep.  717. 
Compare  Tolman  v.  American  Ban&> 
22  R.  I.  462,  48  Atl.  480,  52  L.  R, 
A.  877,  84  Am.  St.  Rep.  850.  In  the 
latter  case  a  contrary  eancluaion  was 
reached  but  was  based  on  the  Negoti- 
able Instruments  Law,  the  wording 
of  which  affords  some  color  for  tha 
decision. 
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that  he  purports  to  be,  but  deceives  the  seller  as  to  his  pecuniary 
responsibility,  the  seller  here  also  has  a  double  intent;  namely, 
to  transfer  title  to  the  goods  to  the  person  before  him,  and  also 
to  transfer  title  to  the  goods  to  a  person  of  pecuniary  responsi- 
bility; but  the  primary  intent  is  to  transfer  title  to  the  person 
before  him,  and  accordingly  title  will  pass.  On  the  other  hand, 
if  goods  are  ordered  by  mail  by  a  fraudulent  person,  the  name  of 
a  responsible  buyer  being  used  as  a  fraudulent  means  of  induc- 
ing the  seller  to  send  forward  the  goods,  the  seller's  primary 
intent  is  to  sell  the  goods  to  the  perso)i  whose  name  appears  to 
be  signed  to  the  letter.  The  seller  also  intends  to  sell  the  goods 
to  the  person  who  wrote  the  letter.  He  believes  that  these  two 
intentions  are  harmonious  becaiise  he  believes  the  persons  are  one 
and  the  same.  As  they  are  not  the  same,  both  intentions  cannot 
be  made  effectual.  Here  the  primary  intent  is  to  sell  to  the  per- 
son whose  name  appears  signed  to  the  letter ;  that  is  the  essential 
matter  in  the  seller's  mind.  The  belief  that  the  writer  of  'Iho 
letter  is  that  person  is  rather  an  inducement  to  the  intent  to  sell 
to  the  person  indicated  by  the  signature  than  itself  the  governing 
purpose.**^     So  where  a  person  falsely  represents  that  he  is  the 

"  The  leading  case  illustrating  this  Messrs.  Ciindy  for  conversion^  and 
point  is  Cundy  v.  Lindsay,  3  A.  C.  were  held  entitled  to  maintain  that 
459.  In  this  case  it  appeared  that  action.  Similarly  in  Newberry  v. 
one  Alfred  Blenkarn  hired  a  room  Norfolk  &  Southern  Ky.  Co.,  133  X. 
which  had  side  windows  on  Wood  C.  45,  45  S.  E.  356,  it  appeared  that 
street.  He  wrote  an  order  to  Messrs.  there  were  two  persons  named  re- 
Lindsuy  as  from  "  37  Wood  Street."  spectively  Arthur  B.  Alexander  and 
He  signed  this  letter  without  any  Alfred  Alexander.  The  former,  who 
initial  representing  a  Christian  name,  was  notoriously  insolvent,  ordered 
and  wrote  it  so  that  it  appeared  to  goods  from  the  plaintiff,  signing  the 
be  "  Blenkiron  &  Co."  There  was  a  order  "A.  Alexander."  The  seller 
firm,  in  good  credit,  of  W.  Blenkiron  shipped  the  goods,  supposing  they 
&  Son  carrying  on  business  at  123  were  ordered  by  Alfred  Alexander, 
Wood  street.  The  goods  were  sent  who  was  a  man  of  means.  It  was 
addressed  to  "  Messrs.  Blenkiron  &  held  that  no  title  passed  to  Alfred 
Co.,  37  Wood  Street,"  where  they  Alexander  and  the  plaintiff  was  en- 
were  obtained  by  Blenkarn.  He  sold  titled  to  reclaim  his  goods.  Compare 
the  goods  to  various  innocent  pur-  Perkins  v.  Anderson,  65  Iowa,  398,  21 
chasers,  among  others  to  Messrs.  N.  W.  696;  Samuel  v.  Cheney,  135 
Cundy  who  resold  them  in  the  regu-  Mass.  278,  46  Am.  Hep.  467.  In  this 
lar  course  of  business.  Messrs.  Lind-  case  goods  were  ordered  by  a  fraudu- 
say     brought     this     action     against  lent   person   under   the   name   of   A. 
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agent  of  another,  and  by  this  false  representation  obtains  posses- 
sion of  goods,  the  seller  agreeing  to  sell  to  the  alleged  principal,  no 
title  passes.  The  alleged  principal  gets  no  title  because  he  never 
agreed  to  buy,  and  the  agent  gets  no  title  because  the  seller  never 
agreed  to  transfer  title  to  him.®^ 


Swannick.  This  was  the  name  of  a 
reputable  dealer  in  the  same  town. 
The  goods  were  sent  directed  to  A. 
Swannick.  The  carrier  took  them 
first  to  the  reputable  dealer  who  re- 
fused them,  and  then  delivered  them 
to  the  fraudulent  person  who  had 
written  the  order.  The  carrier  was 
not  held  liable.  In  this  case,  how- 
ever, the  court  profess  to  decide 
nothing  in  regard  to  title,  and  the 
numerous  cases  in  regard  to  the  lia- 
bility of  a  cfirrier  for  misdelivery- 
must  be  carefully  scrutinized  before 
any  weight  is  conceded  to  them  upon 
the  point  herein  discussed.  Although 
it  is  well  settled  that  a  carrier  is 
generally  liable  for  delivering  goods 
to  any  other  person  than  the  owner 
or  the  person  to  whom  they  are 
billed,  and  though  it  miglit,  therefore, 
seem  a  safe  assumption  that  where  a 
seller  has  shipped  goods  in  accord- 
ance with  an  order,  the  carrier's  lia- 
bility would  depend  on  whether  the 
seller  in  fact  shipped  the  goods  to 
the  person  to  whom  delivery  was 
made  by  the  carrier,  the  case  of 
Singer  r.  'IVTerchants'  Transportation 
Co.,  191  Mass.  449,  77  X.  E.  882, 
114  Am.  St.  Rep.  G."5,  shows  that 
every  court  at  least  would  not  assent 
to  the  assumption.  In  that  ca?e  the 
plaintiff,  a  shoe  dealer  in  Boston, 
named  Louis  Singer,  delivered  cases 
of  goods  to  the  defendant  for  trans- 
portation to  Springfield,  Illinois, 
marked  L.  Singer,  Springfield,  Ill- 
inois. Tliere  was  in  Springfield, 
Illinois,  a  dealer  in  goods  of  the  kind 
shipped,  named  Lena  Singer.  She  did 
business  under  the  name  of  L.  Singer, 
and  was  so  known  to  the  defendant's 


representatives,  and  goods  had  been 
received  for  her  over  the  defendant's 
line  nearly  every  week  addressed  to 
L.  Singer.  The  shipper  in  fact  in- 
tended to  address  the  goods  to  him- 
self; he  did  not  know  there  was 
any  person  by  the  name  of  Lena 
Singer  or  L.  Singer  in  Springfield, 
Illinois.  It  was  held  that  the  con- 
tract of  the  defendant  was  to  deliver 
the  goods  to  L.  Singer,  Springfield, 
Illinois,  and  that  the  defendant  had 
performed  this  contract  and  was  not 
liable  to  the  plaintiff,  Louis  Singer, 
for  the  loss  of  the  goods ;  nor  was 
it  held  material  that  the  plaintiff  for 
five  years  had  sent  goods  six  or  seven 
times  a  year  addressed  in  the  same 
way.  It  wi!l  be  observed  that  in  this 
case  the  title  to  the  goods  was  un- 
questionably in  Louis  Singer,  and 
that  in  consigning  them  to  L.  Singer 
he  intended  to  consign  them  to  him- 
self. It  is,  therefore,  evident  that 
a  decision  that  a  carrier  is  not  liable 
as  for  a  misdelivery  does  not  neces- 
sarily involve  the  conclusion  that  the 
person  to  whom  the  goods  were  de- 
livered was  the  owner  or  the  person 
intended  to  be  the  consignee. 

"^Hardman  r.  Booth,  1  H.  &  C. 
803;  Kingsford  r.  Merry,  1  H.  &  \. 
503 ;  Hollins  t .  Fowler,  L.  R.  7  H.  L, 
757,  763,  795;  Smith  Typewriter  Co. 
V.  Stidger,  18  Colo.  App.  261,  71  Pac. 
400 ;  Alexander  v.  Swackhamer,  105 
Ind.  81,  4  N.  E.  433,  5  N.  E.  908, 
55  Am.  Rep.  ISO;  Rogers  v.  Button, 
182  Mass.  187,  65  N.  E.  56;  Decan 
V.  Shipper,  35  Pa.  St.  239,  78  Am. 
Dec.  334;  Hamet  r.  Letcher,  37  Ohio 
St.  356,  41  Am.  Rep.  519;  Edmunds 
V.  Merchants'  Transportation  Co.,  135 
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§  636.  Representations  of  solvency. —  A  common  form  of  fraud 
upon  the  seller  is  a  misrepresentation  of  the  buyer's  solvency  or 
ability  to  pay  for  the  goods,  by  which  the  seller  is  induced  to  give 
credit  to  the  buyer.  Such  representations  if  going  beyond  an 
expression  of  opinion  are  obviously  fraudulent.®^  There  can  be 
no  doubt  that  any  misstatement  of  fact  of  this  kind  made  with 
knowledge  of  its  falsity  and  operating  as  an  inducement  to  the 
sale  is  ground  either  for  avoiding  the  sale  or  for  an  action  of 
■deceit.  Statements  are  sometimes  made,  however,  which  are 
merely  matters  of  opinion,  not  statements  of  fact,  and,  therefore, 
not  within  the  rule  just  stated.™  This  is  especially  likely  to  be 
true  of  misrepresentations  made,  not  by  the  buyer  himself,  but  by 
third  persons.  Misrepresentations  of  solvency  will  render  the 
buyer  liable,  not  only  when  made  by  him  in  person,  but  when 
made  by  his  agents,  and  statements  made  to  commercial  agencies 
and  afterward  furnished  to  sellers  of  goods,  who  act  in  reliance  on 
the  statements,  make  the  buyer  guilty  of  fraud  if  his  statements 
were  made  with  knowledge  of  their  falsity.  Since  the  purpose  of 
commercial  agencies  is  to  give  information  as  to  credits,  the  buyer 
must  know  that  his  statements  may  be  relied  ujjon  by  any  customer 


Mass.    283;  ^Hliff   n.   •Piillingpr,    141 — . 

^MasS;_L^,  4  STE.   805,  55  Am.  Rep. 

^JST^ntz  V.  Miller,  94  N.  Y.  64. 
And  see  Dean  v.  Yates,  22  Ohio  St. 
388;  Moody  v.  Blake,  117  Mass.  23, 
19  Am.  Rep.  394;  Barker  v.  Dins- 
more,  72  Pa.  St.  427,  13  Am.  Rep. 
697.  Contra,  Hawkins  v.  Davis,  8 
Baxt.  596.  But  if  A.  sells  goods  to 
B.,  erroneously  suppo3ing_  him  to  be 
■mTrcHaslng  as  agent  for  .C^JtolJBmk. 
out  any  representation  or  pretense  on 
tlie  part  of  B.  that  Tie  was  birring  as 
ag?Hf"'for  another,  the  contract  is 
•va1T3'~and  the  title  to  the^gooda 
parses  to  B.  Stoddard  v.  Ham,  129 
lias's.'  '383,  _37._  Am.  EepVTBS^Conr 
pare  Ex  parte  Barnett,  3  Ch.  D.  123. 
And  see  Ellsworth  v.  Randall,  78 
Iowa,  141,  42  N.  W.  629,  16  Am. 
St.  Rep.  425;  HuflFman  v.  Long,  40 
Minn.  473,  42  N.  W.  355;  Kayton  v. 
Barnett,  116  N.  Y.  625,  23  N.  E.  24. 


"'McKenzie  v.  Weineman,  116  Ala. 
194,  22  So.  508 ;  Bugg  v.  Wertheimer- 
Schwartz  Shoe  Co.,  64  Ark.  12,  40 
S.  W.  134;  Bell  i'.  Kaufman,  9  Colo. 
App.  259,  47  Pac.  1035;  Judd  v. 
Weber,  55  Conn.  267,  11  Atl.  40; 
Dinkier  v.  Potts,  90  Ga.  103,  15  S.  E. 
690;  Cox  Shoe  Co.  v.  Adams,  105 
Iowa,  402,  75  N.  W.  316;  Clark  v. 
Munroe  Co.,  127  Mich.  300,  86  N.  W. 
816;  McKinney  i;.  Bank,  36  Neb.  629, 
54  N.  W.  963;  Boyd  v.  Shiffer,  156 
Pa.  St.  100,  27  Atl.  60;  Cincinnati 
Cooperage  Co.  v.  Gaul,  170  Pa.  St. 
545,  32  Atl.  1093  ;  Fitchard  v.  Doheny, 
93  App.  Div.  9,  86  N.  Y.  Suppl.  964; 
Wertheimer-Swartz  Shoe  Co.  v.  Faris 
(Tenn.  Ch.  App.),  46  S.  W.  336.  Nor 
is  it  the  less  fraudulent  because  the 
buyer  intended  to  pay.  Atlas  Shoe 
Co.  V.  Bechard,  102  Me.  197,  66  Atl. 
390,  10  L.  R.  A.   (N.  S.)   679. 

"  See  supra,  §  628. 
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of  the  commercial  agency  to  which  a  statement  is  made.'^^  When,, 
therefore,  a  commercial  agency  obtains  the  facts  upon  which  it 
bases  its  rating  from  outside  sources,  and  not  from  the  buyer  or 
some  one  authorized  by  him,  the  seller  cannot  treat  the  sale  as  in- 
duced by  fraud. '^  If  in  such  a'  case,  however,  the  buyer  referred 
the  seller  to  his  commercial  rating,  he  thereby  approves  it  as  cor- 
rect, and  is  in  the  same  position  as  if  he  had  originated  it.'^  But  it 
is  insufficient  that  the  buyer  knew  of  the  incorrect  rating  and  thai 
it  had  been  furnished  to  the  seller.'*  For  how  long  a  time  a 
statement  made  to  a  mercantile  agency  may  furnish  reasonable 
ground  of  reliance  to  a  seller  depends  in  great  measure  on  the 
circumstances  of  the  case.  If  the  statement  was  accurate  when 
made,  but  after  lapse  of  time  has  ceased  to  be  so,  the  situation 
seems  similar  to  that  which  exists  where  the  mercantile  agency 
derives  its  information  from  independent  sources.  In  each  case 
the  buyer  knows  that  the  seller  is  or  may  be  acting  under  an 
erroneous  impression,  and  in  each  case  the  buyer  is  not  at  fault 
for  that  impression  except  that  he  has  failed  to  remove  it.  In 
one  case  he  is  not  at  fault  because  he  did  not  make  the  statement, 

"Fecliheimer  r.  Baiim   (C.  C),  37  67  N.  Y.  Suppl.  1017;  aflfd.,  171  X.  Y. 

Fed.  Rep.  1C7,  2  L.  R.  A.  153;  In  re  520,  64  N".  E.   210,   89  Am.  St.  Rep. 

Epstein   (D.  C),  100  Fed.  Rep.  874;  822;   Arnold   v.   Richardson,  74  App. 

W.    W.    Johnson   Co.    r.   Triplett,'  66  Div.  5S1,  77  N.  Y.  Suppl.  7C8 :  Ernst 

Ark.  233,  50  S.  W.  455;  Soper  Lum-  v.  Cohn   (Tenn.  Ch.  App.),  62  S.  \V. 

her  Co.  r.  Ilalsted  &  Harmount  Co.,  186;   Gainesville  Xat.  Bank  r.  Baiu- 

73    Conn.    547,    48    Atl.    423;    :Mash-  bergev,   77  Tex.  48,   13  S.  ^Y.  950,  19 

burn    &    Co.    r.    Dannenberg   Co.,    117  Am.   St.  Rep.   738. 
Ga.  507,  44  S.  E.  07;   Tennent  Shoe  ■' /n   re   Roalswick    (D.     C),     110 

Co.    i-.    Stov.ill    &    Brand,    25    Ky.    L.  Fed.   Rep.    639;    Waclismuth   v.   Jlar- 

Rep.   161.1,   78   S.   W.  417;    Furry   v.  tini,  154  111.  515,  39  X.  E.  129;  Cox 

O'Connor,  1  Ind.  App.  573,  28  X.  E.  Shoe  Co.  r.  Adajns,  105  Iowa,  402,  75 

103;    Cox    Shoe    Co.    v.    Adams,    105  X.  W.  316;  Hiller  v.  Ellis,  72  :>Ii33. 

Iowa.  402,   75  X".   W.   316;    Courtney  701,    18    So.    95,    41    L.    R.   A.    707; 

V.  Knabe,  etc.,  ilfg.  Co.,  97  JId.  499,  Berkson  c.  ITeldman,  58  Neb.  593,  79 

55   Atl.    014,   99   Am.    St.   Rep.   456;  N.  W.   162;    Cream  City  Hat  Co.   !'. 

Emerson  v.  Detroit,  etc..  Spring  Co.,  ToUinger,  62  X^eb.  98,  86  X.  W.  921; 

100  Mich.  127,  59  X.  W.  659;  Stevens  Macciillar  v.  McKinley,  99  N.  Y.  353, 

r.  Ludlum,  40  Jlinn.   160,  48  X.  W.  2  N.  E.  9. 

771,  13  L.  R.  A.  270,  24  Am.  St.  Rep.  "Cox    Shoe     Co.    r.     Adams,     105 

210;   Kellogg  Co.   v.  Holm,  82   ilinn.  Iowa,  402,  75  N.  W.  316. 
416,   85   X.   W.   159;    Farwell   Co.   r.  "Cox  Shoe  Mfg.  Co.  •;;.  Adams,  105 

P.dvce.    17    Mont.    83,    42    Pac.    98;  Iowa,  402,   75   N.   W.   316.     See  also 

Eaton  r.  Avery,  83  X.  Y.  31;  Tindle  Dorman  ».  Weakley  ( Tenn.  Ch.  App. ) , 

V.  Birkett,   57   X^.   Y.  App.  Div.  450,  39  S.  W.  890. 
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and  in  the  other  case  he  is  not  at  fault  because,  although  he  orig- 
inally made  it,  his  statement  was  then  neither  false  nor  fraudu- 
lent.''^ Though  it  would  not  generally  be  iield  fraud  for  the  buyer 
to  remain  silent  knowing  that  the  seller  was  relying  or  might  rely 
on  an  erroneous  rating,^''  such  condilct  may  be  evidence  of  an  in- 
tent on  the  seller's  part  not  to  pay  for  goods,^^  and  slight  circum- 
stances may  be  sufficient  to  amount  to  a  representation  by  the 
buyer  that  the  rating  of  the  agency  is  correct/**    If  the  statement 


"  This  view  is  taken  and  the  trans- 
action held  not  fraudulent  in  Burchi- 
nell  V.  Hirsh,  5  Colo.  App.  500,  39  Pac. 
552;  Cortland  llfg.  Co.  r.  Piatt,  83 
Mich.  419,  47  N".  W.  330;  E«id  v. 
Kempe,  74  Minn.  474,  77  N.  W.  413; 
Strickland  v.  Willis  (Tex.  Civ.  App.), 
43  S.  W.  602.  Of  course  if  the  buyer 
refers  to  the  statement  or  in  any  way 
induces  the  -seller  to  act  tipou  it,  h« 
thereby  in  effect  makes  a  new  repre- 
sentation that  the  old  rating  is  ac- 
curate and  is  guilty  of  fraud. 
ilooney  v.  Davis,  75  Mich.  188,  42 
N.  \V.'802,  13  Am.  St.  Rep.  425. 

"  See  supra,  §  631. 

"  Taylor  v.  Mississippi  Mills,  47 
Ark.  247,  1  S.  W.  283;  Lindauer  v. 
Hay,  Gl  Iowa,  663,  17  N.  W.  98. 

"  Cox  Shoe  Co.  v.  Adams,  105 
Iowa,  402,  75  N.  W.  316  (here  the 
buyer  referred  the  seller  to  the  rating 
of  the  agency) ;  Frisbee  v.  Chiekering, 
115  Mich.  185  (in  this  case  the  de- 
fendant, Frank  Chiekering,  who  had 
no  means,  was  a  member  of  the  firm 
of  Frank  Chiekering  &  Co.,  the  office 
of  which  was  in  Ohio.  The  defend- 
ant, however,  lived  in  Michigan  and 
did  business  there  UTider  the  name  of 
Chiekering  &  Co.  The  firm  of  Frank 
Chiekering  &  Co.,  which  did  business 
in  Ohio  by  virtue  of  its  solvent  part- 
ners, was  correctly  rated  as  worth 
$50,000  to  $75,000.  Two  mercantile 
agencies  listed  the  firm  of  Frank 
Chiekering  &  Co.  in  their  lists  for 
Grand  Rapids,  Michigan,  -where  the 
defendant  lived.  It  did  not  appear 
conclusively  that  the  defendant  was 


responsible  for  this,  but  the  evidence 
pointed  that  Avay.  The  court  said 
(p.  189):  "If  it  be  admitted  that 
he  was  doing  business  at  Grand 
Rapids  for  his  sole  use,  under  the 
name  of  Frank  Chiekering  &  Co.,  he 
knew  that  one  of  the  leading  mer- 
cantile reports  of  the  country  was 
representing  that  firm  as  consisting 
of  Jlr.  Chiekering,  ]\Ir.  Monnette,  and 
Mr.  Hull,  and  that  they  were  worth 
a  large  sum  of  money.  He  also  knew 
that  this  report,  so  far  as  it  related 
to  the  business  of  Frank  Chiekering 
&  Co.,  done  for  his  sole  benefit,  was 
nntrue,  and  was  calculated  to  mis- 
lead, and  might  result  in  the  consum- 
mation of  frauds  upon  the  persons 
who  had  a,  right  to  rely  upon  these 
reports,  if  they  acted  upon  them.  He 
also  knew  that  there  was  no  report 
in  that  list  of  the  firm  of  Frank 
Chiekering  &  Co.,  so  far  as  it  related 
to  his  sole  business,  and  that,  when 
he  did  business  in  the  name  of  Frank 
Chiekering  &  Co.  the  subscribers  to 
Dun  &  Co.'s  reports  would  naturally 
and  would  have  a  right  to  suppose  he 
was  doing  business  not  only  for  him- 
self but  for  Mr.  Monnette  and  Mr. 
Hull,  and  that  credit  extended  to  the 
firm  would  be  in  the  belief  that  it 
was  extended  to  a  responsible  firm. 
To  do  business  under  such  circum- 
stances in  the  name  of  a  responsible 
firm,  for  his  own  use,  w^hen  he  was 
hopelessly  insolvent,  was  a  fraud 
■upon  those  with  whom  he  did  busi- 
ness, and  to  allow  such  a  transaction 
to  stand  would  not  be  very  creditable 
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was  falsely  made,  a  buyer  is  entitled  to  rely  upon  tke  statement, 
at  least  for  a  reasonable  timeJ®  And  there  seems  force  in  the 
statement  in  a  New  York  decision,^"  that  where  the  statement  was 
made  falsely  and  fraudulently,  the  fraudulent  person  "  cannot  be 
heard  to  say  that  its  mischievous  force  was  operative  longer  than 
was  expected." 

§  637.  Intention  not  to  pay  for  the  goods.— The  law  is  well  set- 
tled that  where  the  buyer  at  the  time  of  the  purchase  was  insolvent 
and  intended  not  to  pay  for  the  goods,  it  is  a  fraud  which  will 
render  the  purchaser's  title  voidable.®^     In  Pennsylvania,  how- 


to  the  courts.  *  *  *  This  was  not  a, 
case  of  simply  remaining  silent  when 
one  was  under  no  obligation  to  speak. 
The  defendant  knew,  as  already 
stated,  that  the  firm  of  Frank  Chick- 
ering  &  Co.,  listed  at  Grand  Rapids, 
was  represented  by  a  great  mercantile 
agency  as  responsible  and  entitled  to 
credit,  and  that  this  representation 
would  naturally  be  relied  upon  when 
an  order  was  sent  in  the  name  of 
that  firm.  Under  such  circumstances, 
it  was  his  duty  to  speak  when  he 
came  to  deal  with  a  person  who  was 
a  stranger  to  him  and  who,  by  the 
usual  and  known  methods  among 
business  men,  would  be  likely  to  con- 
sult the  representation  as  contained 
in  the  mercantile  reports."'  It  may 
be  added  that  the  use  of  the  name 
Franlc  Chickering  &  Co.  was  a  mis- 
representation. It  is  submitted  that 
it  will  always  be  a  misrepresentation 
for  a  buyer  to  use  language  in  a 
sense,  which  though  literally  accu- 
rate, he  knows  will  be  misinterpreted 
by  the  seller) . 

"  Statements  made  a  year  before 
the  sale  were  held  not  necessarily  too 
remote  in  Lnwdon  r,  Fisk  (Tex.  Civ. 
App.),  27  S.  W.  180.  So  in  Cox  Shoe 
Cn.  r.  Adams,  10.5  Iowa,  402,  415,  75 
N.  W.  .316,  where  reports  were  made 
"  nearly  n  year  "  before  the  purchase. 
The  question  was  held  to  be  one  of 
fact  to  the  jury  whether  a  statement 


made  two  months  before  should  have 
been  acted  upon  by  the  seller  without 
inquiry.  Eichardson  Dry  Goods  Co. 
•I'.  Goodkind,  22  Jlont.  462,  56  Pac- 
1079.  See  also  Treadwell  v.  State, 
99  Ga.  779,  27  S.  E.  785.  In  Sharp- 
less  V.  Gummey,  166  Pa.  St.  199,  30 
Atl.  1127,  two  and  a.  half  years  was 
held  too  great  a  lapse  of  time  for  the 
seller  to  be  justified  in  relying  on  a. 
statement. 

'"Bradley  v.  Seaboard  Xat.  Bank, 
167  N.  Y.  427.  60  N.  E.  771.  See 
also  Brown  v.  Lobdell,  51  111.  App. 
574. 

"  Ferguson  )•.  Carrington,  9  B.  &  C. 
59;  Load  r.  Green,  15  il.  &  W.  216; 
Clough  V.  London,  etc.,  Ey.  Co.,  L.  E. 
7  Ex.  26;  Ex  parte  \Miittaker,  10 
Ch.  446,  449;  Donaldson  v.  Farwell, 
93  U.  S.  631,  23  L.  ed.  993;  Parker 
r.  Byrnes,  1  Low.  539 ;  Loeb  r. 
Flash,  65  Ala.  526;  Spira  r.  Horn- 
thall,  77  Ala.  137;  Robinson  r.  Levi, 
81  Ala.  134,  1  So.  554;  Taylor  i: 
Mississippi  Mills,  47  Ark.  247.  1 
S.  W.  283;  Bugg  v.  Wertheimer- 
Schwartz  Shoe  Co.,  64  Ark.  12.  40 
S.  W.  134;  Thompson  r.  Eose.  16 
Conn.  71,  41  Am.  Dec.  121;  Morri-on 
r.  Shuster,  1  Maekey  (D.  C.)  190; 
Johnson  v.  O'Donnell,  75  Ga.  4.i3 ; 
Seisel  i\  Wells,  99  Ga.  159,  25  S.  E. 
266;  Farwell  r.  Hanchett,  120  111. 
573,  11  N.  E.  875;  Wabash,  St.  L.  & 
P.  E.  Co.  !'.  Shryock,  9  111.  App.  323,-. 
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ever,  it  is  essential  that  some  positive  representation  be  made  or 
some  trick,  artifice,  or  conduct  \?hich  involves  a  false  representa- 
tion be  added.  The  secret  intention  not  to  pay  is  insufficient.*^ 
It  may  be  urged  that  in  such  a  case  there  is  no  representation  of 
an  existing  fact  by  the  buyer  and  that,  consequently,  the  court  is 
affording  relief  to  the  buyer  merely  because  circumstances  exist 
of  which  the  seller  has  no  knowledge  vsrhich  render  the  trans- 
action unfair.  The  answer  to  this,  however,  is  that  the  purchase 
of  goods  imjDlies  a  representation  that  the  buyer  intends  to  pay 
for  them.  Accordingly,  not  only  is  the  bargain  voidable,  but  it 
has  been  held  the  seller  may  maintain  an  action  of  deceit.**    This, 


Brower  v.  Goodyer,  88  Ind.  572; 
Waterbury  v.  Miller,  13  Ind.  App. 
197,  41  N.  E.  383;  Oswego  Starch 
Factory  v.  Lendrum,  57  Iowa,  573, 
10  N.  w.  900,  42  Am.  Eep.  53;  Cox 
Shoe  Co.  r.  Adams,  105  Iowa,  402,  75 
N.  W.  316;  Eeager  v.  Kendall,  19 
Ky.  L.  Rep.  27,  39  S.  W.  257  ;  Burrill 
V.  Stevens,  73  ]\Ie.  395,  40  Am.  Rep. 
366;  Atlas  Shoe  Co.  v.  Bechard,  102 
Me.  197,  66  Atl.  390,  10  L.  R.  A. 
(N.  S.)  245;  Powell  v.  Bradlee,  9 
G.  &  J.  220:  Dow  v.  Sanborn, 
3  Allen,  181;  Watson  v.  Silsby,  166 
Mass.  57,  43  N.  E.  1117;  Avers  v. 
Farwell,  196  Mass.  349,  82  N.  E.  35 ; 
Shipman  v.  Seymour,  40  Mich.  274; 
Ross  V.  Miner,  67  Mich.  410,  35  N.  W. 
60;  Frisbee  v.  Chickering,  115  Mich. 
185,  73  N.  W.  112;  Bidault  v.  Wales, 
19  Mo.  36,  59  Am.  Dec.  327 ;  Fox  v. 
Webster,  46  Mo.  181;  Stewart  v. 
Emerson,  52  N.  H.  301 ;  Hall  v. 
Naylor,  18  N.  Y.  588,  75  Am.  Dec. 
269;  Hennequin  v.  Naylor,  24  N.  Y. 
139;  Whitten  v.  Fitzwater,  129  N.  Y. 
626,  29  N.  E.  298;  Ash  r.  Putnam, 
1  Hill,  302;  Gary  v.  Hotailing,  1 
Hill,  311,  37  Am.  Dec.  233;  Durrell 
V.  Haley,  1  Paige,  492,  19  Am.  Dec. 
444;  Des  Farges  (;.  Pugh,  93  N.  C.  31, 
53  Am.  Rep.  446:  Davis  v.  Mc- 
Whirter,  40  U.  C.  Q.  B.  598. 

"  Smith  V.  Smith,  21  Pa.  St.  367, 
60   Am.   Dec.    51 ;    Rodman  v.   Thal- 


heimer,  75  Pa.  St.  232;  Bughman  v. 
Bank,  159  Pa.  St.  94,  28  Atl.  209  (in 
this  case  Mitchell,  C.  J.,  though  re- 
garding the  Pennsylvania  rule  as  es- 
tablished, and,  therefore,  following  it, 
said  that  it  "  was  not  in  harmony 
with  *  *  ♦  sound  policy  or  the  prin- 
ciples of  business  honesty  " ) . 

''  Edgington  v.  Fitzmaurice,  29  Ch. 
D.  459;  Swift  v.  Rounds,  19  R.  I. 
527,  35  Atl.  45,  33  L.  R.  A.  561,  61 
Am.  St.  Rep.  791.  But  see  Dawe  v. 
Morris,  149  Mass.  188,  192,  21  N.  E. 
313,  4  L.  R.  A.  158,  14  Am.  St.  Rep. 
404,  where  Devens,  J.,  said :  "  The 
plaintiff  further  contends  that,  as 
where  goods  have  been  obtained  under 
the  form  of  a  purchase,  with  the  in- 
tent not  to  pay  for  them,  the  seller 
may,  on  discovery  of  this,  rescind  the 
contract  and  repossess  himself  of  the 
goods  as  against  the  purchaser,  or 
any  one  obtaining  the  goods  from 
him  with  notice  or  without  considera- 
tion, an  action  of  tort  should  be 
maintained  on  an  unfulfilled  promise, 
which  at  the  time  of  making  the 
promisor  intended  not  to  perform,  by 
reason  of  which  nonperformance  the 
plaintiff  has  suffered  injury  in  hav- 
ing been  induced  to  enter  into  a  con- 
tract which  depended  for  its  success- 
ful and  profitable  performance  upon 
the  performance  by  the  defendant  of 
his     promise.       Assuming    that    the 
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however,  is  not  universally  admitted.^^*  If  the  reasoning  is  sound 
it  would  follow  that  it  is  immaterial  whether  the  buyer  is  insol- 
vent or  not ;  the  intention  not  to  pay  would  be  the  only  material 
circumstance.  This  result  seems  correct  and  would  doubtless  gen- 
erally be  reached,  but  not  perhaps  everywhere.**  It  would  also 
logically  follow  that  in  any  case  where  a  promise  was  made  with  a 
preconceived  intention  not  to  perform  it,  the  promisor  would  be 
guilty  of  a  fraudulent  misrepresentation  of  fact.  Many  courts  cer- 
tainly would  not  be  prepared  to  go  to  this  length.*^  If  it  cannot  be 
said  that  making  a  promise  with  intent  not  to  perform  it  involves  a 
misrepresentation  of  fact,  the  seller's  right  to  rescind  must  be  based 
on  the  ground  that  the  circumstances  of  the  case  of  which  the 
seller  was  ignorant,  and  which  the  buyer,  knowing  their  mate- 
riality, failed  to  disclose,  render  the  transaction  fraudulent  and 
make  it  equitable  to  avoid  it.  If  this  be  accepted  as  the  true 
ground,  it  would  seem  to  follow  that  hopeless  insolvency  on  the 
part  of  the  buyer,  not  disclosed  to  the  seller,  ought  of  itself  to 
afford  ground  for  rescinding  a  sale ;  but  it  is  generally  held  that 
mere  nondisclosure  of  insolvency  will  not  sufEce  to  avoid  a  sale.*^ 

plaintiff's  declaration  enables  him  to  ^La  Grand  r.  Eufaoila  Xat.  Bank, 
raise  this  question,  which  may  be  81  Ala.  123,  1  So.  160  (but  see  Max- 
doubted  »  *  ♦  there  is  an  obvious  Avell  r.  Brown  Shoe  Co.,  114  Ala. 
difference  between  the  ease  where  a  304,  2]  So.  1009). 
eontrart  is  rescinded,  and  thus  ceases  ^  Sr-e  supra.  §  630. 
to  exist,  and  one  in  which  the  injury  «« ga;  parte  Whittakcr,  L.  U.  10  Ch. 
results  from  the  nonperformance  of  App.  440;  Carnahan  v.  Bailey,  28 
that  which  it  is  the  duty  of  the  de-  Fed.  Rep.  519  (C.  C.)  ;  Gavin  v. 
fendant  to  perform,  and  where  there  Armistead,  57  Ark.  574,  22  S.  W. 
is  no  other  wrong  than  such  nonper-  431 ;  Bell  r.  Ellis,  33  Gal.  620; 
formance.  To  term  this  a  'tort'  Burchinell  p.  Hirsh,  5  Colo.  App.  .500, 
-would  be  to  confound  a  cause  of  ac-  39  Pac.  352 ;  :\[pars  v.  Waples  3 
tion  in  contract  with  one  in  tort,  and  Houst.  581;  Fulton  v.  Gibian,  98 
Avould  violate  the  policy  of  the  Stat-  Ga.  224,  25  S.  E.  431;  Kitson  v. 
ute  of  Frauds  by  relieving  a  party  Farwell,  132  111.  327,  23  X.  E.  1024; 
from  the  necessity  of  observing  those  Eeticker  t:  Katzenst'ein,  20  HI.  App. 
statutory  formalities  which  are  neces-  33;  Hacker  v.  Munroe,' 56  111.  App. 
sary  to  the  validity  of  certain  execu-  532;  Thompson  v.  Peck,  115  Ind.  512, 
tory  contracts."  18  ^t  p;  ^q  ^  j^  -^  _^  201 ;  West  r. 
==«  See  Pollock,  Torts  (2d  ed.),  p.  Graff,  23  Ind.  App.  410,  55  N.  E.  506; 
252,  and  note  m.  Also  extract  from  Houghtaling  r.  Hills,  59  Iowa,  287' 
Dawe  r.  Morris  in  the  preceding  note,  13  N,  w.  305;  Reid  r,  Cowduroy,  79 
and  Kitson  r.  Farwell,  132  HI.  327,  Iowa,  169,  44  N.  W.  351-  Franklin 
'3  ^-  E.  1024.  Sugar  Kef.   Co.    v.   Collier,  89  Iowa. 
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§  638.  Fraud  on  the  :bityer.— Fraud  upon  the  buyer  will  gen- 
erally consist  of  some  misrepresentation  in  regard  to  the  character 
of  the  goods  or  in  regard  to  their  title,  quantity,  or  value.  Mis- 
representations as  to  quantity  and  value  have  already  been 
sufficiently  discussed.*"  Eepresentations  in  regard  to  the  char- 
acter of  the  goods  have  also  been  considered  both  in  connection 
"with  the  law  of  warranty®'^  and  in  connection  with  fraudulent 
■representations  by  the  seEer.^''  A  representation  in  regard  to 
goods  will  frequently  be  not  only  a  warranty  but,  if  fraudulently 
made,  also  ground  for  an  action  of  deceit.  False  representations 
as  to  title,  though  to  some  extent  involving  a  statement  of  law 
and  sometimes  also  of  opinion,  involve  also  such  assertions  of 
fact  as  to  constitute  actionable  fraud.""  And  misrepresentations 
as  to  mortgages  or  other  liens  upon  the  property  are  likewise 
actionable  if  made  with  knowledge  of  their  falsity.®^  It  seems 
also  that  offering  goods  for  sale  without  disclosing  a  defect  in 
tlie  title  or  an  incumbrance  is  itself  a  repTesentation  of  good  title 
and  freedom  from  incumbrance.  It  is,  at  least,  partly  on  this 
ground  that  warranties  of  title  and  freedom  from  incumbrances 

69,  56  X.  W.  279;  Kelsey  v.  Harrison,  15  R.  I.  418,  7  Atl.  112,  2  Am.   St 

29   Kans.    143;     Cross    v.    Peters,     1  Rep.  905 ;  Hfillacher  t).  Henlein  (Tenn. 

Greenl.   376,   10  Am.  Dee.   78;   Edel-  Ch.  App.),  39  S.  W.  869;  Redington  y, 

hoflf    r.    Horner-Miller    Mfg.    Co.,    88  Roberts,    25    Vt.    686;    Garbutt     v. 

Md.  595,  613,  39  Atl.  314;  Watson  v.  Bank,  22  Wis.  384;  Consolidated  Mill- 

Silsby,  166  Mass.  57,  43  N.  E.  1117;  ing  Co.  r.  Fogo,  104  Wis.  92,  80  N.  W. 

Zucker  v.  Karpeles,  88  Mich.  413,  50  103 ;  Hart  v.  Moulton,  104  Wis.  349, 

N.  W.  373 ;  Reeder  Bros.  Sboe  Co.  v.  80  N.  W.  599. 

Prylinski,    102  Mich.   468,   60  N.  W.  "Supra,  §  628. 

1)09 ;    Illinois   Leather    Co.    v.   Flynn,  ''  Supra,  §  194  et  seq. 

108  Mich.  91,  65  N.  W.  519;  Sprague,  ^'>  Supra,  §  628. 

Warner   &   Co.    v.   Kempe,   74   Minn.  '"'  Simpson   v.  Wiggin,  3  Woodb.  & 

465.    77    N.   W.    412;    Manheimer   v.  M.  413;   Hale  v.  Ihilbrick,  42  Iowa, 

Harrington,  20  Mo.  App.  297;   Stein  81;    McGibbons  v.   Wilder,   78   Iowa, 

V.  Hill,   100  Mo.  App.   38,   71   S.  W.  531,  535;  Case  v.  Hall,  24  Wend.  102, 

1107:    Nichols    K.    Pinner,    18   N.   Y.  35    Am.    Dee.    605;    Halsell    v.   Mus- 

295 ;  Nichols  v.  Michael,  23  N.  Y.  264,  grave,  5  Tex.  Civ.  App.  476,  24  S.  W. 

80  Am.  Dec.  259;   Wright  v.  Brown,  358. 

67  N.  Y.  1 ;   Hotchkin  v.  Third  Nat.  "  Stevenson  v.  Mirblt,  84  Fed.  Rep. 

Bank,  127  N.  Y.  329,  2'?  N.  E.  1050 ;  23 ;    Merritt    r.    Robinson,    35    Ark. 

Wheeler  &  Wilson  Mfg.  Oc.  v.  Keeler,  483 ;    Dinwiddie   r.    Kelley,    46     Ind. 

65  Hun,  508;  Rodman  v.  Thalheimer,  392;  Loucks  v.  Taylor,  23  Ind.  App. 

75  Pa.  St.  232;   Dalton  v.  Thurston,  245. 
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are  implied."^  And  if  the  seller  knew  of  the  defect  in  his  title 
his  offer  to  sell  would  amount  to  a  fraudulent  'misrepresentation."-' 
§  Go 9.  Fraud  against  creditors. —  Fraud  against  creditors  in  the 
law  of  sales  of  personal  property  is  generally  due  to  retenrion  of 
possession  by  the  seller  either  with  actual  fraudulent  intent  or  in 
violation  of  a  positive  rule  of  law.  This  form  of  fraud  against 
creditors  has  already  been  elaborately  considered.'''*  But  it  is 
possible  in  other  ways  for  a  sale  of  personal  property  to  violate 
the  Statute  of  Elizabeth  which  makes  void  sales  and  transfers 
made  with  intent  to  hinder,  delay,  or  defraud  creditors.®"  It  is 
beyond  the  scope  of  this  treatise  to  deal  elaborately  with  the  whole 
subject  of  fraudulent  conveyances.  Except  so  far  as  concerns  the 
rule  governing  retention  of  or  transfer  of  possession,  the  prin- 


•^  See  supra,  §  216  et  seq. 

"  Merritt  v.  Robinson,  35  Ark.  483 ; 
Abbott  r.  Maraliall,  48  ile.  44. 

"'Supra,  §  351  ct  seq. 

'"The  sections  of  the  Statute  13 
Eliz.,  u.  5,  which  are  generally  in 
force  in  this  country  by  adoption  or 
re-enactment  are:  "II.  Be  it  there- 
fore declared,  ordained  and  enacted 
by  the  authority  of  tliis  present  par- 
liament,—  That  all  and  every  feoflf- 
ment,  gift,  grant,  alienation,  bargain 
and  conveyance  of  lands,  tenements, 
hereditaments,  goods  and  chattels,  or 
of  any  of  them,  or  of  any  lease,  rent, 
common  or  other  profit  or  charge  out 
of  the  same  lands,  tenements,  here- 
ditaments, goods  and  chattels,  or  any 
of  them,  by  writing  or  otherwise,  (2) 
and  all  and  every  bond,  suit,  judg- 
ment and  execution,  at  any  time  had 
or  made  since  the  beginning  of  the 
Queen's  majesty's  reign  that  now  is, 
or  at  any  time  hereafter  to  be  had 
or  made,  (3)  to  or  for  any  intent  or 
purpose  before  declared  and  ex- 
pressed, shall  be  from  henceforth 
deemed  and  taken  (only  as  against 
that  person,  his  or  their  heirs,  suc- 
cessors, executors,  administrators  and 
assigns,  and  every  of  them,  whose 
actions,  suits,  debts,  accounts,   dam- 


ages, penalties,  forfeitures,  heriots, 
mortuaries  and  reliefs,  by  such  guile- 
ful, covinous  or  fraudulent  devices 
and  practices,  as  is  aforesaid,  are, 
shall  or  might  be  in  any  wise  dis- 
turbed, hindered,  delayed  or  defrauded) 
to  be  clearly  and  utterly  void,  frus- 
trate and  of  none  eflfect;  any  pre- 
tence, colour,  feigned  consideration, 
expressing  of  use,  or  any  other  mat- 
ter or  thing  to  the  contrary  notwith- 
standing. VI.  Provided  also,  and  be 
it  enacted  by  the  authority  aforesaid, 
that  this  act,  or  anything  therein 
contained,  shall  not  extend  to  any 
estate  or  interest  in  lands,  tenements, 
hereditaments,  leases,  rents,  commons, 
profits,  goods  or  chattels,  had,  made, 
conveyed  or  assured,  or  hereafter  to 
be  had,  made,  conveyed  or  assured, 
wliich  estate  or  interest  is  or  shall  be 
upon  good  consideration  and  hona 
fide  lawfully  conveyed  or  assured  to 
any  person  or  persons,  or  bodies  poli- 
tick or  corporate,  not  having  at  the 
time  of  such  conveyance  or  assurance 
to  them  made,  any  manner  of  notice 
or  knowledge  of  such  covin,  fraud  or 
collusion  as  Is  aforesaid ;  anything 
before  mentioned  to  the  contrary 
hereof  notwithstanding." 
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ciples  of  fraudulent  conveyances  are  similar,  whatever  the  nature 
of  the  property.  Without  extended  consideration  a  brief  sum- 
mary may  be  made  of  the  general  principles  which  govern  the 
subject.  The  decision  of  the  questions  which  arise  turns  largely 
upon  whether  the  conveyance  or  transfer  was  for  value  or  gratu- 
itous, the  pecuniary  circumstances  and  intent  of  the  grantor,  the 
grantee's  knowledge  of  those  circumstances  or  intent,  and  the 
standing  of  the  creditor  who  seeks  to  set  the  conveyance  aside. 

§  640.  Fraudulent  transfers  for  value. — If  a  sale  or  transfer  is 
made  for  a  fraudulent  purpose,  it  is  within  the  prohibition  of 
the  statute  even  though  made  for  full  value.  Thus  a  sale  made 
for  the  purpose  of  enabling  a  debtor  to  turn  his  assets  into  cash 
and  dispose  of  them  in  fraud  of  his  creditors  would  be  fraudulent 
if  the  purchaser  were  a  party  to  the  scheme.®*'  But  a  preference  of 
one  creditor  over  another  by  transferring  property  in  satisfaction 
of  a  debt,  though  an  act  of  bankruptcy  if  the  debtor  is  insolvent, 
is  not  a  fraudulent  transfer  under  the  Statute  of  Elizabeth.®' 
Even  though  the  transfer  was  made  for  the  purpose  of  defeating 
other  creditors,  provided  it  was  not  of  property  worth  more  than 
the  debt  for  which  it  was  transferred,  there  is  no  legal  fraud.®^ 
And  though  the  debt  which  is  satisfied  was  unenforcible  because 
the  Statute  of  Limitations  had  run,®®  or  because  the  creditor  was 
the  wife  of  the  debtor,^  the  conveyance  is  good.    ITor  is  it  legally 

"  Henney  Buggy  Co.  v.  Ashenfelter,  the  transaction  is  fraudulent.      Blair 

60  Neb.  1,  82  N.\v.  118,  83  Am.  St.  State  Bank  v.  Bunn,  61  Neb.  464,  85 

Rep.    503 ;    Frank   !'.   Zeigler,   46   W.  N.  W.  527. 

Va.  614,  33  S.  E.  761.  ""Wright  v.  Wright,  103  Fed.  Rep. 

■"  Many  cases   are   collected   in    14  580 ;   French  v.  Motley,  63  Me.  326 ; 

Am.    &    Eng.    Eneye.     (2d    ed.)     226  Frost  v.  Steele,  46  Minn.  1,  48  N.  W. 

et  seq.  413;     Manchester    v.     Tibbetts,     121 

"'Darvill  v.  Terry,  6  H.  &  N.  807;  N.  Y.  219,  24  N.  B.  304,  18  Am.  St. 

Murry  v.  Leiter,  190  111.  414,  60  N.  E.  Rep.  816;  McAfee  v.  McAfee,  28  S.  C. 

851;    Thomas    v.    Johnson,    137    Ind.  188,  5  S.  E.  480. 

244,  36  N.  E.  893 ;  Wliit*  v.  Million,  >  Van    Sickle    v.    Wells-Fargo     Co., 

102   Mo.    App.    437,    76    S.    W.    733;  105  Fed.  Rep.  16;  Vietor  v.  Swisky, 

Ziegler  v.  Handrick,  106  Pa.  St.  87.  87  111.  App.  583;  Meredith  v.  Schaap 

But   see   contra,   Bigby   v.   Warnock,  (Iowa),    85    N.   W.    628;    French    v. 

115   Ga.   385,  41    S.  E.   622.     If  the  Motley,     63     Me.     326;     XJllman     v. 

creditor  in  receiving  the  money  had  Thomas,  126  Mich.  61,  85  N.  W.  245; 

a  fraudulent  purpose  of  helping  the  Martin  v.  Remington,  100  Wis.  540, 

debtor,   and  was  not  merely  seeking  76  N.  W.  614,  69  Am.  St.  Rep.  941. 
to   get    payment   of    his   own   claim, 
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fraudulent  for  a  debtor  to  sell  property  when  insolvent,  for  the 
purpose  of  investing  the  proceeds  in  property  exempt  from  seizure 
by  creditors.^  If  the  consideration  was  in  good  faith  agreed  upon 
as  the  equivalent  of  the  property  transferred,  it  is  no  objection 
that  the  consideration  was  inadequate,  unless  the  inadequacy  is 
very  gross.^  But  if  the  value  was  understood  to  be  less  than  the 
value  of  the  property  transferred  and  the  purpose  of  the  trans- 
action was  in  part  to  make  a  gift,  so  far  as  the  excess  is  concerned, 
the  transaction  will  be  treated  as  a  gift.*  A  promise  to  give  the 
seller  a  consideration  which  will  inure  purely  to  the  seller's  per- 
sonal benefit  and  which  cannot  be  made  use  of  to  satisfy  the  seller's 
debts  is  not  such  consideration  as  to  make  the  transfer  regarded 
as  one  for  value.  Thus  a  promise  to  support  the  grantor  will 
-not  enable  the  grantee  to  hold  property  conveyed  by  an  insolvent 
in  consideration  of  such  a  promise.^  But  if  the  promise  lias  been 
partly  performed  by  the  jgrantee  acting  in  good  faith,  the  transfer 


'  First  Nat.  Bank  v.  Glass,  79  . 
red.^Rep.  706,  49  TJ.  S.  App.  228,  25 
C.  C.  A.  151;  Re  Wilson,  123  Fed. 
Eep.  .20,  59  C.  C.  A.  100;  Be  Wood, 
147  Fed.  Eep.  877 ;  Reeves  r.  'Peter- 
man,  109  Ala.  366,  19  So.  512 ;  Kelley 
V.  Connell,  110  Ala.  453,  18  So.  9; 
Flask  i-..Tindall,  39  Ark.  571;  Goudy 
V.  Werbe,  117  Ind.  154,  163,  19  X.  E. 
7C4;  Meigs  v.  Dibble,  73  Mich.  101, 
40  N.  W.  935;  Finn  v.  Krut,  13  Tex. 
Civ.  App.  36,  34  S.  W.  1013 ;  Bell  v. 
Beazley.  18  Tex.  Civ.  App.  639,  45 
S.  W.  401;  Bradley  v.  Gotzian,  12 
Wash.  71,  40  Pac.  623.  See  also 
Bates  r.  Callender,  3  Dak.  250,  16 
N.  W.  506;  ICapernick  v.  Louk,  90 
Wis.  232,  62  N  W.  1057.  In  Com- 
stock  V.  Bechtel,  63  Wis.  656,  24 
N.  \V.  465,  the  court,  though  regard- 
ing such  a  transaction  as  fraudulent, 
held  .that  ,the  exempt  property  could 
not  be  touched,  the  creditor's  only 
remedy  'being  to  attack  the  transfer 
of  property  which  was  not  exempt. 
And  in  Eiddell  v.  Shirley,  5  Cal.  488, 
the  court  held  a  credito-r  entitled  to 
levy  on  nonexempt  property  conveyed 


to  free  a  mortgage  on  a  homestead, 
the  transferee  having  knowledge  of 
the  circumstances.  See  also  Bishop 
V.  Hubbard,  23  Cal.  514,  83  Am.  Dec. 
132.  The  creditor  or  trustee  in  bank- 
ruptcy under  former  bankruptcy  laws 
was  said  to  have  a  right  against  the 
homestead  or  exempt  property  in 
Pratt  V.  Burr,  5  Biss.  36 ;  Re  Booth- 
royd,  14  Nat.  B.  E.  223 ;  Re  Parker, 
18  Nat.  B.  E.  43.  See  also  Be 
Wright,  8  Nat.  B.  R.  430;  Re 
Sauthoflf,  16  Nat.  B.  E.  181;  Re  Mel- 
vin,  17  Nat.  B.  R.  543;  Brackett  v. 
Watkins,  21  Wend.  68.  And  the  same 
result  was  reached  under  the  present 
law  in  Re  Boston,  98  Fed.  Rep.  587. 

"Repauno  Chemical  Co.  r.  Victor 
Hardware  Co.,  101  Fed.  Rep.  948,  42 
C.  C.  A.  106;  Jaeger  v.  Kelley,  52 
N.  Y.  274.  Many  other  cases  to  the 
same  effect  are  collected  in  Willis- 
ton's  Cases  Bankruptcy,  182,  note. 

*  Benson  v.  Benson,  70  Md.  253. 

"  Numerous  authorities  are  quoted 
in  14  Am.  &  Eng.  Eneyc.  of  Law 
(2d  ed.),  246. 


Feaod  and  Miseepkesenxation. 


1077 


will  be  upheld  to  the  extent  of  the  value  of  the  performance  actu- 
ally given.'*  It  is  true  that  exempt  property,  though  it  cannot  be 
reached  by  creditors,  constitutes  sufficient  value  for  a  transfer, 
but  this  is  an  exception  to  the  general  rule  and  is  based  on  the 
statutes  allowing  exemptions. 

§  641,  Voluntary-  conveyances.— The  early  English  rule  as  to 
voluntaiy  conveyances,  which  was  adopted  in  an  elaborate  decision 
of  Chancellor  Kent,^  made  any  gift  void  at  the  suit  of  a  creditor 
whose  claim  existed  at  the  time  of  the  gift,  irrespective  of  the 
means  of  the  debtor  at  the  time  he  made  the  gift.  This  severe 
rule  seems  to  be  still  in  force  in  a  few  States.^  But  the  modern 
rule  in  England,^  IN'ew  York,^"  and  in  most  States  of  this  country, 
is  that  the  existence  of  indebtedness  unless  beyond  what  can  rea- 
sonably be  discharged  by  the  donor's  remaining  property"  is  no 
evidence  of  fraud.-^-^ 


» Kelsey  v.  Kelley,  63  Vt.  4-1,  50,  22 
Atl.  597. 

'  Eeade  v.  Lufingston,  3  Johns.  Ch. 
481,  8  Am.  Dec.  520. 

"  Guyton  v.  Terrell,  132  Ala.  66,  31 
So.  83;  Robinson  v.  Woolstein  (Ky  ) , 
58  S.  W.  706 ;  Fellows  v.  Smith,"  4U 
Mich.  689;  Gardner  r.  Kleinlce,  46 
N.  J.  Eq.  90,  IS  Atl.  457;  Jackson  v. 
Lewis,  34  S.  C.  1,  12  S.  E".  560; 
Flynn  v.  Jackson,  93  Va.  341,  25 
S.  E.  1 ;  Rogers  v.  Verlander,  30  W. 
Va.  619,  5  S.  E.  847. 

"Freeman  r.  Pope,  L.  R.  5  Ch. 
538. 

"Eabcock  v.  Eckler,  24  N.  Y.  623; 
Kain  v.  Larkin,  131  N".  Y.  300,  30 
N.  E.  105,  141  N.  y.  144,  36  N.  E.  9. 

"  Warren  v.  Moody,  122  U.  S.  132, 
7  S.  Ct.  1063,  30  L.  ed.  1108;  Adams 
r.  Collier,  122  U.  S.  382,  7  S.  Ct. 
1208,  30  L.  ed.  1207;  Chambers  v. 
Sallie,  29  Ark.  407;  Windhaus  v. 
Bootz,  92  Cal.  617,  28  Pac.  557; 
Woolridg*?  V.  Boardman,  115  Cal.  74, 
46  Pac.  868 ;  Salmon  v.  Bennett,  1 
Conn.  525,  7  Am.  Dec.  237 ;  Trnmbull 
I.  Hewitt,  02  Conn.  448,  451,  26  Atl. 
350,  29  Am.  St.  Rep,  341;  Ga.  Code, 


§  2695;  Cohen  v.  Parish,  105  Ga.  339, 
31  S.  E.  205;  Harting  i'.  Jockers,  136 
111.  627,  27  N.  E.  188;  Dillman  r. 
Nadelhoffer,  162  111.  625,  45  X.  E. 
680;  Emerson  r.  Opp,  139  Ind.  27,  38 
N".  E.  330;  Gwyer  r.  Figgins,  37 
Iowa,  517;  Tyler  r.  Budd,  96  Iowa, 
29,  64  y.  W.  679;  Weeks  v.  Hill,  && 
Me.  Ill,  33  Atl.  778;  Gardiner  Sav- 
ings Inst.  V.  Emerson,  91  Me.  535,  40 
Atl.  551;  Warner  r.  Dove,  33  Md. 
579;  Winchester  v.  Charter,  102 
Mass.  272;  Clark  r.  McMahon,  170 
Mass.  91,  48  N.  E.  939;  Blake  r. 
Boisjoli,  51  Minn.  296,  53  N.  W.  637; 
Wilson  V.  Kohlheim,  46  Miss.  346; 
Hoffman  v.  Nolte,  127  Mo.  120,  29 
S.  W.  1006;  Glacier  i:  Walker,  60 
Mo.  App.  288 ;  Pomeroy  v.  Bailey,  43 
N.  H.  118:  N.  C.  Code,  §  1547: 
Clement  v.  Cozart,  112  N.  C.  412,  17 
S.  E.  486;  Hamburger  r.  Grant,  8 
Or.  181 ;  Crumbaugh  i\  Kugler,  2 
Ohio  St.  373;  Dukes  p.  Spangler,  35 
Ohio  St.  119;  Wilson  t'.  Howser,  12 
Pa.  St.  109;  Clark  i:  Depew,  25  Pa. 
St.  509,  64  Am.  Dec.  717;  Burkey  r. 
Self,  4  Sneed,  121  ;  Nelson  v.  Kinney, 
93   Tenn.   428,   24   S.   W.   100;    Pkn- 
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§  642.  Creditors  who  may  object. —  A  person  having  an  un- 
liquidated claim  whether  for  breach  of  contract  or  for  tort  is  pro- 
tected by  the  rule  forbidding  conveyances  in  fraud  of  creditors/^ 
unless  the  assertion  of  the  claim  was  so  remote  or  contingent  at 
the  time  of  the  conveyance  as  to  make  disregard  of  it  reasonable.-'* 
The  law  draws,  however,  a  sharp  distinction  between  the  rights  of 
creditors  whose  claims  existed  at  the  time  when  the  transfer  was 
made,  and  creditors  whose  claims  arise  subsequently.  The  rights 
of  the  former  class  to  attack  any  conveyance  made  with  actual  in- 
tent to  defraud,  or  made  without  such  intent  but  without  con- 
sideration and  when  the  donor's  financial  circumstances  were  not 
such  as  to  warrant  the  gift,  have  been  considered  in  the  two  i^re- 
ceding  sections.  The  rights  of  subsequent  creditors  are  not  the 
same  in  all  jurisdictions.  It  is  everywhere  admitted  that  if  the 
grantor  intended  to  defraud  subsequent  creditors  they  may  attack 
the  conveyance.  And  in  many  States  this  is  the  only  right  the 
subsequent  creditor  has.  "  He  can  avail  himself  only  of  that  fraud 
which  is  practiced  against  himself."  ^*  But  in  England  it  became 
established  first  that  if  an  existing  creditor  set  aside  a  fraudulent 
conveyance,  subsequent  creditors  could  share  in  the  benefit,  and 
later,  that  if  no  existing  creditor  attacked  a  fraudulent  conveyance, 
subsequent  creditors  might  take  the  initiative  provided  some 
creditor  whose  claim  existed  at  the  time  of  the  conveyance  still 
remained  unpaid,-'^  and  many  States  in  this  country  have  gone 

handle  Nat.  Bank  v.  Foster,  74  Tex.  (D.    C),    275;    Springer    v.    Bigford, 

514,  12  S.  W.  223;  Carkeek  v.  Boston  160  111.  495,  43  X.  E.  751;   Hutchin- 

Nat.    Bank,    16    Wash.   309,   47    Pac.  son  v.  First  Nat.  Bank,  133  Ind.  271, 

884;  Second  Nat.  Bank  i:  Merrill,  81  30  N.  E.  952,  36  Am.  St.  Eep.  537; 

Wis.  142,  50  N.  W.  503,  29  Am.  St.  Voorhis    v.   Michaelis,   45   Kana.   255, 

Rep.  870.  25  Pac.  592 ;  Todd  v.  Hartley,  2  iletc. 

'^Numerous  cases  are  cited  in  Wil-  (Ky.)  206;  First  Nat.  Bank  r.  Brass, 

liston's  Cases  Bankruptcy,  p.   237.  71    Jlinn.   211,   215,   73    N.    W.   729; 

"i^a;  j^orte  Mercer,  17  Q.  B.  D.  290;  Simmons   v.    Ingram,    60   Miss.    886; 

Sanders  r.  Logue,   88   Tenn.   355,    12  Bauer  Grocery  Co.   r.  Smith,  74  Mo. 

S.  W.  722.  App.  419;  :\linzesheimer  r.  Doolittle, 

"  H,irlan  f.  Maglaughlin,  90  Pa.  St.  56   N.  J.   PJq.   206.  230,   39   Atl.   386; 

203.     To  the  same  effect  are  Horbach  Crawford  r.  Beard,  12  Or.  447,  8  Pac. 

V.  Hill,  112  U.  S.  144,  5  S.  Ct.  81,  28  537;    Ditman   r.   Kaule,    124   Pa.    St. 

L.    ed.    670;    Schreyer    v.    Scott,    134  225,  16  Atl.  819. 

U.  S.  405,  411,  10  S.  Ct.  579,  33  L.  ed.  «  Jenkyn   r.   Vaughan,   3   Eq.   300; 

955;    Walter   v.   Lane,    1   MacArthur  Freeman  r.  Pope,  L.  R.  5  Ch.  53S. 
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somewhat  farther  and  held  that  if  a  conveyance  is  actually  fraud- 
ulent, not  merely  constructively  so,  as  against  existing  creditors, 
siibsequent  creditors  may  v^ithout  reference  to  nonpayment  of  ex- 
isting creditors  avoid  the  transfer.^''  But  if  not  actually  fraudu- 
lent against  existing  creditors,  subsequent  creditors  must  prove 
an  intent  to  defraud  themselves.  It  has  been  held  that  in  order  to 
make  out  such  an  intent  on  the  part  of  the  grantor  to  defraud 
subsequent  creditors,  "  It  must  appear  that  at  the  time  of  the 
conveyance  he  had  an  actual  intent  to  contract  debts  and  a  pur- 
pose to  avoid  the  payment  of  them  by  the  conveyance."  ^'  But 
it  seems  that  an  expectation  by  the  grantor  that  he  probably  would 
have  debts,  and  an  intent  that  in  that  case  the  granted  property 
should  not  be  used  for  the  payment  of  them,  should  be  sufficient. 
On  this  account  if  a  conveyance  by  a  grantor  is  made  immediately 
before  embarking  in  a  hazardous  business,  it  is  strong  evidence 
of  fraud.  ^^ 

§  643.  Sales  in  bulk. —  A  number  of  States  have  recently  passed 
statutes  having  for  their  object  the  limitation  of  the  practice  by 

'"Burdick  v.  Gill,  7  Fed.  Eep.  6fi8 ;  Bank,  59  Ark.   614,  28  S.  W.  431)  ; 

Lilientlial  r.  Drueklieb,  92  Fed.  Eep.  Barbour   v.    Connecticut   Mut.    L.    I. 

753,   34   C.   C.   A.  657;   Prestwood  v.  Co.,  61  Conn.  240,  251,  23  At].  154; 

Troy  Fertilizer  Co.,  115  Ala.  668,  22  Claflin   v.    Mess,    30    N.    J.    Eq.    211 

So.  77:  May  v.  State  Nat.  Bank,  59  (compare  Allaire  v.  Day,  30  N.  J.  Eq. 

Ark.  614,  28  S.  W.  431;   Banning  v.  231);   Gardner  v.  Kleinke,  46  N.  J. 

Marleau,  133  Cal.  485.  65  Pac.  964;  Eq.  90,  18  Atl.  457. 

Mvilock    V.    Wilson,   19   Colo.   296,   35  "  Stratton  v.   Edwards,    174   Mass. 

Pac.   532;    Dart   v.   Stewart,    17   Ind.  374,  54  N.  E.  886;   O'Neal  v.  Clymer 

221;   Jones  v.  Light,  86  Me.  437,  30  (Tex.  Civ.  App.),  61  S.  W.  545. 

Atl.    71;    Day    v.    Cooley,    118   Mass.  "  iJe    Foss,     147    Fed.    Rep.    790; 

524.  527 ;  Smyth  v.  Carlisle,  16  N.  H.  Hagerraan  v.  Buchanan,  45  N.  J.  Eq. 

464,  17  N.  H.  417;  Dewey  v.  Moyer,  292,    17   Atl.    946,    14   Am.    St.   Rep. 

72  N.  Y.  70,  76;   Flynn  v.  Williams,  732;    Minzesheimer    v.    Doolittle,    56 

7  Ired.  L.  32;  Trezevant  r.  Terrell,  96  N.    J.    Eq.    206,    230,    39    Atl.    386; 

Tenn.  528,  33  S.  W.  109;  McLane  v.  Todd   v.   Nelson,    109   N.   Y.   316,    16 

Johnson,  43  Vt.  48;  Pratt  v.  Cox,  22  N.  E.  360;  Williams  v.  Davis,  69  Pa. 

Gratt.   330;    Johnson   v.  Wagner,   76  St.    21;    Harlan    v.    Maglaughlin,   90 

Va.  587,  591 ;   Silverman  i\  Greaser,  Pa.    St.    293,    297 ;    Sommermeyer   v. 

27  W.  Va.  550.     In  a  few  cases  the  Schwartz,  89  Wis.  66,  61  N.  W.  311. 

statement  of  the  law  is  qualified  as  See  also  Schreyer  v.  Scott,  134  U.  S. 

in  England  by  the  requirement  that  405,    10   S.   Ct,.   579,   33   L.   ed.   955; 

some    antecedent   debt   must   still   be  Gable  v.  Columbus  Cigar  Co.,  140  Ind. 

unpaid.     Toney  r.  McGehee,  38  Ark.  563,    38    N.    E.    474;    Neuberger    v. 

419     (compare    May    v.    State    Nat.  Keim,  134  N.  Y.  35,  31  N.  B.  268. 
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dealers  of  selling  all  their  merchandise  at  once,  since  frauds  upon 
creditors  have  frequently  been  committed  by  a  dealer  making  such 
a  sale  and  departing  with  the  consideration  received  without  pay- 
ing his  creditors.  The  details  of  these  statutes  vary,  but  their 
general  purport  is  that  a  sale  by  a  dealer  of  his  merchandise  in 
bulk  is  presumed  to  be  fraudulent  unless  certain  formalities  either 
of  record  or  notice  to  creditors,  or  both,  be  observed.  Such  statutes 
have  been  passed  in  the  following  States :  California, ^^  Colorado,^* 
Connecticut,'^  Delaware,^^  District  of  Columbia,'^  Florida,^* 
Georgia,^°  Idaho,^®  Illinois,"'  Indiana,-**  Kansas,^"  Kentucky,"* 
Louisiana,^^  Maine,""  Maryland,^  ^MassacLusetts,^*  Michigan,^* 
Minnesota,^®     Mississippi,^^     Montana,^^    ITebraska,^^     Nevada,** 


"  Act  of  March  10,  1903,  amending 
§  3440  of  the  Civil  Code. 

""Laws  of  1903,  c.  110. 

"'Gen.  St.,  §§  4867,  4869,  construed 
in  Walp  V.  Mooar,  76  Conn.  515, 
57  Atl.  277;  Cohen  i\  Schneider, 
70  Conn.  505,  40  Atl.  455;  Spencer 
r.  Broughton,  77  Conn.  38,  58  Atl. 
23fi.  In  the  last  two  cases  it  was 
held  that  the  statute  had  not  changed 
the  general  rule  as  to  the  eflect  of 
the  retention  of  possession  by  the 
vendor. 

==Laws  of  1903,  c.  387. 

''U.  S.  St.  at  L.,  58th  Cong.,  c. 
1.809. 

='  Act  of  May  27,  1907. 

'"Acts  of  1903,  §  457,  construed  in 
Carstarphen  Co.  r.  Fried,  124  Ga. 
544,  52  S.  E.  598;  Parham  v.  Potts- 
Thompson,  127  Ga.  30?,,  56  S.  E.  460; 
Sampson  ( .  Brandon  Co.,  127  Ga.  454, 
56  S.  E.  488. 

""Acts  of  1903,  pp.  11  and  12. 

"Acts  of  1905,  p.  284  (declared  un- 
constitutional ) . 

""Bums'  Annot.  St.,  Vol.  4, 
§  6637a;  McKinster  v.  Sager,  163 
Ind.  671,  72  N.  E.  854,  68  L.  R.  A. 
273,  106  Am.  St.  Pep.  268,  holds  the 
act  unconstitutional.  See  also  Sellers 
V.  Hayes,  163  Ind.  422,  72  N.  E.  119. 

»Acts  of  1904,  p.  72. 


=°Acts  of  1904,  e.  22.  Held  con- 
stitutional in  a  Circuit  Court  decision. 
No.  41,  663,  Callahan  r.  Hardin. 

"  Acts  of  1896,  No.  94. 

""Acts  of  1905,  p.  119. 

""Acts  of  1906,  c.  421,  amends  the 
Act  of  1900,  c.  579,  which  in  the  case 
of  Hart  V.  Honey,  93  lid.  432,  40  Atl. 
601,  was  held  to  make  retention  of 
possession  in  case  of  failure  to  com- 
ply with  formalities  of  the  statute 
only  prima  facie  evidence  of  fraud. 
Acts  of  1908,  c.  704,  in  turn  repeals 
and  re-enacts  with  amendments  the 
law  of  1906. 

"*  Acts  of  1903,  c.  415.  In  Squire  r. 
Tellier,  185  Mass.  18,  09  X.  E.  312, 
102  Am.  St.  Pep.  322,  the  statute 
was  held  constitutional.  In  Wa>ser- 
man  v.  McDonnell,  100  JIass,  32ii,  76 
N.  E.  9.50,  the  statute  was  held  not 
to  apply  where  chattel  mortgages  had 
been  given  in  good  faith  for  a  valu- 
able consideration  and  duly  reconlcMl. 
The  statute  was  applied  in  Hart  v. 
Brier ly,  189  Mass.  598,  76  N.  E. 
286. 

""  Acts  of  1905,  No.  223.  Held  con- 
stitutional in  Spurr  v.  Travis,  145 
Mich.  721,  108  N.  W.  1090. 

""Rev.  Laws,  §  3503,  construed  in 
Thorpe  r.  Pennock  Mercantile  Co.,  99 
Minn.   22,   108   N.   W.    940,   held  the 
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New  Jersey,*^  New  York/^  North  CaTolina,^^'  North  Dakota,** 
Ohio,*^  Oklahoma,**'  Oregon,*^  Pennsylvania,*^  South  Carolina,*" 
Tennessee,'^"  Utah,''^  "Vermont,  Virginia,^^  Washington,^'  ami.  AVis- 
eonsin.''*  The  constitutionality  of  these  statutes  has  been  attacked, 
and  in-  Indiana,  Minnesota,  New  York,  and  Ohio,  successfully.^^ 
In  New  York  and  Ohio  new  statutes  were  then  passed  with  a 
view  of  avoiding  the  constitutional  difficulty. ^^  But  in.  most  in- 
stances the  validity  of  the  statutes  has  been  upheld. °^ 


statute  unconstitvitional,  and  also 
that  it  makes  a  sale  of  merchandise 
only  prima  facte  fraudulent.  The 
court  refers  to  the  provisions  on  this 
last  point  in  every  statvite  on  this 
subject  then  in  force. 

"  Act  of  March  6,  1908. 

=»  Act  of  March  7,  1907. 

"  Act  of  March  4,   1907. 

"Act  of  March  20,  1907. 

"Acts  of  1907,  c.  237. 

"Acts  of  1907,  c.  722.  An.eariier 
statute  had  been  held  unconstitu- 
tional. \yright  V.  Hart,  182  N.  Y. 
330,  75  N.  E.  404,  2  L.  R.  A.  (N.  S.) 
338. 

"  Act  of  March  5,  1907. 

"Act  of  March  S,   1907. 

"Act  of  April  30,  1908,  amending 
§§  0343,.  6344  of  the  Revised  Statutes 
of  Ohio.  A  former  statute  had  been 
held  unconstitutional  in  Miller  v. 
Crawford,  70  Ohio  St.  207;  71  jST.  E. 
631 ;  Wright  v.  Crawford,  13  Ohio 
Dec.  607. 

"Act  of  May  26,  1908,  repealing 
Acts  of  1903,  c.  30,  which  had  been 
held  constitutional  in  Williams  v. 
Fourth  Nat.  Bank,  15  Okla.  477,  82 
Pac.  490.  The  statutory  presumption 
of  fraud  may  be  rebutted. 

*'  Annotated  Codes  and  Statutes 
(1902),  §§  4623-4626. 

«  Acts  of  1905,  Xo.  44,  p.  62. 

"Acts-  of   1906,  p.   1. 

™Acts  of  1901,  c.  133,  held  con- 
stitutional in  Neas  v.  Borches,  109' 
Tenn.  398,  71  S.  W.  50. 


"Comp.  Laws  (1907),  title  71, 
§§   2063.\--2063x4. 

""Code   (1904),  §  2460a.. 

'=Acts  of  1901,  p.  222.  The  con.- 
stitutionality  of  the  statute  was  up- 
held in  McDaniels  v.  J.  J.  Connelly 
Shoe  Co.,  30  Wash.  549,  71  Pac.  37, 
60  L.  R.  A.  947,  94  Am.  St.  Rep. 
889,  and  it  was  further  construed  in 
Pitz  Henry  v.  Munter,  33  Wash.  629, 
74  Pac:  1003;  Seattle  Brewing  Co.  r. 
Donofrio,  34  Wash.  18,  74  Pac.  283; 
Olwell  V.  Gordon  &  Co.,  40  Wash. 
185,  82  Pac.  180;  First  Nat.  Bank  v. 
Coles,  40  Wash.  528,  82  Pac.  892; 
Everett  Produce  Co.  i'.  Smith  Bros., 
40  Wash.  566,  82  Pac.  905,  2  L.  R.  A. 
(N.  S.)  331,  111  Am.  St.  Rep.  979; 
Peterson  v.  Doak,  43  Washi  251,  86 
Pac.  663;  Hardwick  v.  Gettier,  43 
Wash.  644,  86  Pac.  943;  Whitehouse 
V.  Nelson,  43  Wash.  174,  86  Pac.  174. 

"Laws  of  1901,  c.  463,  construed 
in  Fisher  r.  Herrman,  118' Wis.  424> 
95  N.  W.  302. 

»=McKinster  v.  Sager,  163  Ind.  671, 
72-  N.  E.  854,  68  L.  R.  A.  273,  106 
Am.  St.  Rep.  268;  Thorpe  v.  Pen- 
nock  Mercantile  Co.,  99  Minn.  22, 
108  N.  W.  940;  Wright  r.  Hart,  182 
N.  Y.  330,  75  N.  E.  404,  2  L.  R.  A. 
(N.  S.)  338;  Miller  v.  Crawford,  70 
Ohio  St.  207,  71  N.  E.  631. 

"New  York  Acts  of  1907,  e.  722; 
Ohio  Act  of  April  30,  1908. 

"Walp  V.  Mooar,  76  Conn.  515,  57 
Atl.  277 ;  Squire  r.  Tellier,  185  Mass; 
18,  69  N.  E.  312,  102  Am.  St.  Rep. 
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§  644.  Fraud  against  subsequent  purchasers. — Cases  where  the 
seller  directly  defrauds  a  buyer  of  goods  have  already  been  con- 
sidered.^^ And  from  one  point  of  view  the  cases  classed  under 
the  head  of  fraud  against  subsequent  purchasers  are  merely 
illustrations  of  the  wider  heading  of  fraud  upon  a  buyer.  In  cases 
where  a  subsequent  purchaser  is  defrauded,  it  is  assumed  that 
title  to  the  goods  has  passed  to  a  prior  purchaser  but  the  seller 
subsequently  fraudulently  disposes  of  the  goods  as  if  they  were 
his  own.  The  circumstance  which  generally  enables  him  to  com- 
mit such  a  fraud  is  his  retention  of  possession.  The  effect 
of  such  retention  has  already  been  elaborately  considered.''" 
A  somewhat  analogous  case  arises  where  the  owner  of  goods  gives 
such  apparent  title  to  a  third  person  by  transfer  of  possession  in 
connection  with  other  circumstances  that  the  latter  is  enabled 
to  deceive  a  purchaser  who  buys  on  the  assumption  that  the  ap- 
parent owmer  can  convey  a  good  title.  This  subject  also  has  been 
dealt  with  in  connection  with  transfer  of  title  by  estoppel.®" 
The  mere  fact  that  a  transfer  with  delivery  is  in  fraud  of  creditors, 
whether  a  voluntary  gift  or  for  value,  will  not  enable  a  subsequent 
purchaser  from  the  grantor  to  obtain  the  goods.  The  transfer 
though  fraudident  as  to  creditors  is  binding  upon  the  grantor,''^ 
and  the  second  purchaser  from  the  grantor  gets  no  greater  rights."^ 

§  645.  Eemedies  of  defrauded  buyer  or  seller. — Although  relief 
may  be  obtained  by  a  defrauded  buyer  or  seller  in  a  variety  of 
ways,  such  relief  is  always  based  on  one  of  three  general  reme- 
dies which  are  open  to  the  defrauded  party:  (1)  A  right  to  dam- 
ages for  being  led  into  the  transaction.  Under  this  form  of  relief 
the  injured  party  does  not  seek  to  undo  the  fraudulent  trans- 
action but  claims  sufficient  compensation  to  make  his  position  as 

322;  Spurr  v.  Travis,  145  Mich.  721,  ™  .Sifpra.  §  638. 

108  N.  W.  1090 ;  Williama  v.  Fourth  «  See  section  23  of  fte   Sales  Act, 

Nat.    Bank,    15    Okla.    477,    82    Pac.  and  supra.  §  349  et  seq. 

496;  Neas  v.  Borches,  109  Tenn.  398,  ^  See  supra,  §  311  et  seq. 

71   S.  W.  50,  97   Am.   St.  Rep.  851;  "'Infra,   §   651. 

McDaniels  r.  J.  J.  Connelly  Shoe  Co.,  »» See   Bynum   v.   Miller,   86   N.   C. 

30  Wash.  549,  71   Pac.   37,  60  L.  R.  559,    41    Am.    Rep.    467;    Moore    v. 

A.   947,   94   Am.    St.   Rep.   889.      See  Moore,  1  Rusa.  &  G.    (Nova  Scotia), 

also  Hart  c.  Ronr>y,   93  Md.  432,  49  525. 

Atl.    661;    Fisher    v.   Herrmann,    118 

Wis.  424,  95  N.  W.  392. 
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good  as  it  would  have  been  had  he  not  entered  into  the  transaction 
at  all.  (2)  Rescission  of  the  fraudulent  transaction  and  restora- 
tion of  the  situation  which  the  parties  occupied  before  the  fraudu- 
lent transaction  was  entered  into.  (3)  Frequently  a  seller's 
fraudulent  representation  with  regard  to  the  goods  will  amount 
to  a  warranty.  In  such  a  case  a  third  kind  of  relief  is  open  to 
him  based  on  a  contractual  right  to  have  damages  sufficient  to 
put  him  not  simply  in  as  good  a  position  as  he  offered  before  the 
fraudulent  transaction,  but  in  as  good  a  position  as  he  would  have 
occupied  had  the  fraudulent  statements  been  true.  This  last  form 
of  redress,  however,  is  not  based  on  fraud,  and  has  been  sufficiently 
considered  in  connection  with  warranty.  But  as  has  been  seen  in 
an  earlier  section®^  in  many  States  the  measure  of  damages  in  an 
action  of  deceit  has  been  assimilated  to  the  measure  of  damages 
appropriate  for  breach  of  warranty. 

§  646.  Action  of  damages  for  deceit. —  The  right  of  one  who 
has  suffered  damage  by  fraudulent  representations  to  bring  an 
action  for  deceit  needs  no  citation  of  authorities.  In  order  to 
maintain  such  an  action  where  benefit  has  been  received  by  the 
plaintiff,  it  is  not  necessary  that  such  benefit  be  returned.  The 
defrauded  party  may  retain  this  benefit  and  sue  for  the  damages 
he  has  suffered.®*  ISTor  need  demand  be  made  before  suit.®'  The 
measure  of  damages  in  such  an  action  has  already  been  consid- 
ered.*® It  is  of  course  essential  to  the  right  of  action  that  some 
damage  shall  have  been  suffered,  and  it  has  been  urged  that  where 
a  contract  induced  by  fraud  is  still  wholly  executory  on  both  sides 
at  the  time  the  fraud  is  discovered,  no  damage  is  suffered  by  the 
defrauded  party  since  the  fraud  furnishes  a  complete  defense  to 
the  enforcement  of  the  contract.     According  to  this  view,  there- 

^  Supra,  §  613.  "  Morrow    Shoe   Mfg.    Co.    v.    New 

"  Binghampton  Trust  Co.  v.  Auten,  England  Shoe  Co.,  57  Fed.  Rep.  685, 

68  Ark.  294,  299,   57   S.  W.   936,  82  692,   18  U.   S.  App.   256,   616,  24  L. 

Am.  St.  Rep.  295;  Herfort  v.  Cramer,  r_  a.  417,  6  C.  C.  A.  508;  Farwell  v. 

7  Colo.  483;  Nysewander  v.  Lowman,  Hanchett,  120  111.  573,  577,  11  N.  E. 

124  Ind.  584,  24  N.  E.  355;  Andrews  gyg.    porker  v.   Simpson,   180  Mass. 

r.  Jackson,  168  Mass.  266,  47  N.  E.  gg^    6'>  N   E    401 

412,    37   L.    R.   A.   402,    60   Am.   St.  ,/   J      "  ^  g^g   ' 

Rep.  390;  Elliott  i;.  Brady,  192  N.  Y.  ^ 

221,    85    N.    E.    69.      See   also   cases 

cited  in  the  following  note. 
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fore,  performance  of  the  contract  by  the  defrauded  party  under 
these  circumstances  is  an  unnecessary  act,  and  no  damages  can  be 
recovered.-^  If  this  doctrine  is  logically  carried  out,  however,  it 
would  be  necessary  also  to  hold  that  if  the  contract  though  not 
wholly  executory  is  capable  of  rescission,  and  if  thereby  the  parties 
can  be  restored  to  their  former  situation,  no  recovery  can  be  had 
in  deceit,  because  no  damage  has  been  suffered.  It  seems  more 
accurate,  however,  to  hold  that  damage  is  caused  hy  the  original 
transaction.  Even  if  this  is  merely  an  executory  contract,  the  con- 
tract is  not  void,  and  the  result  of  the  fraud  is  the  existence  of 
a  contract  to  which  the  defrauded  person  is  a  party.  Moreover, 
as  has  been  seeu,"^  in  most  jurisdictions  recovery  is  allowed  on 
false  representations  on  the  basis  of  warranty ;  that  is,  the  plain- 
tiff recovers,  not  the  damages  caused  by  being  induced  to  enter  into 
the  transaction,  but  the  damages  he  suffers  by  the  failure  to  make 
good  the  representations.  Accordingly  it  is  generally  held  that 
one  who  has  been  defrauded  may,  though  the  contract  is  execu- 
tory, affirm  the  contract  and  perform  it  without  forfeiting  his  right 
to  recover  damages  for  deceit.  Especially  where  the  contract  is 
partially  executed  this  result  is  clearly  sound.^''  The  right  to 
damage  may  be  asserted  by  the  defrauded  person  not  only  as 
plaintiff  but  as  defendant.  By  recoupment,  or  counterclaim,  he 
is  allowed  to  deduct  his  damages  when  sued  for  failure  to  perform 
his  obligations  under  the  bargain.™     It  is  commonly  said  that  the 

"St.  Jolm  r.  Hendriekson,  81  Ind.  Dickenson,    60    X.    H.    371,    the    de- 

350 ;    Thompson    r.   Libby,    36   Minn.  frauded  person  when  performing,  ex- 

287,  31  N.  W.  o2.  pressly  reserved  his  right  to  sue  for 

■»  ,^npra.   §   113.  the  fraud. 

™ Matlock   I.   Reppy,   47   Ark.   148,  "Wilson    v.    New    United    States 

14  S.  W.  546;  Williams  v.  McFadden,  Cattle  Ranch  Co.,  73  Fed.  Rep.  994, 

23   Fla.    14.3,   1   So.   618,   11   Am.   St.  36  IT.  S.  App.  634,  20  C.  C.  A.  244: 

Rep.  34.5  ;  Dowagiac  :\Ifg.  Co.  r.  Gib-  Lilley  v.  Randall,  3  Colo.  298 ;   Shar|) 

son,  73  Iowa,  52.5,  35   N.  W.   603,  5  r.  Ponce,  76  Me.  350;  Gent  r.  Ensor, 

Am.  St.  Rep.  697;  Haven  v.  Neal,  43  41  Md.  24;  Perley  r.  Balch,  23  Pick. 

Minn.   315,   45  X.   W.   612;   Nauman  2S3,  34  Am.  Dec.  56;  Sanborn  i'.  Os- 

V.  Oberle,  90  Mo.  666,  3  S.  W.  380;  good,  16  N.  H.  112;  Lukens  P.  Aiken, 

Whitney   r.  Allaire,  4  Denio,   554,    1  174   Pa.    St.    152,   34   Atl.    575.     See 

N.    y.    305;    Allaire    v.    Whitney,    1  also   in  regard  to   similar   procedure 

Hill,    484;     Grabenheimer    r.    Blum,  for  breach  of  warranty,  swpra,  §§  605, 

63   Tex.    369;    Mallory    v.    Leach,    35  507. 
Vt.  156,  82  Am.  Dec,  625.    In  Cain  i'. 
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right  to  recover  damages  may  be  waived.  Doubtless  election  to 
xescind  the  transaction  operates  as  a  bar  to  the  right  to  recover 
damages.'^^  And  a  right  of  action  for  deceit  may  be  settled  in  the 
same  way  as  any  other  right  of  action  —  by  a  release  under  seal, 
or  by  a  compromise  or  accord  and  satisfaction  accompanied  by  suffi- 
cient consideration.  In  most  if  not  all  the  cases  relied  on  as 
showing. the  possibility  of  waiving  a  right  to  sue  for  fraud,  the 
elements  of  accord  and  satisfaction  will  be  found.  That  an  assent 
or  agreement  without  rescission  or  consideration  or  formal  release 
will  discharge  a  right  of  action  for  deceit  already  accrued  cannot 
be  admitted. 

§  647.  Rescission  and  restitution. — The  alternative  remedy  of 
rescission  and  restitution  is  in  its  origin  equitable ;  and  where  the 
property  is  of  a  sort  requiring  formal  transfer  of  title,  as  land  or 
shares  of  stock,  it  will  generally  be  necessary  for  a  defrauded  party 
to  get  the  aid  of  a  court  having  equity  powers  in  order  to  bring 
about  a  restoration  of  the  former  status.  But,  as  previously 
shown,'^^  in  the  case  of  chattel  property  a  defrauded  seller  may 
regain  title  by  trover  or  replevin  or  without  the  aid  of  a  court; 
and  a  defrauded  buyer  may  sue  at  law  for  the  price  which  he 
paid.'^^ 

§  648.  Election  of  remedies. —  It  is  generally  said  that  a  de- 
frauded party  must  elect  whether  he  will  affirm  the  fraudulent 
transaction  or  rescind  it.  But  a  transaction  though  induced  by 
fraud  is  not  on  that  account  void,  it  is  only  voidable ;  consequently 
if  nothing  is  done  the  transaction  is  not  avoided,  and  the  rights 
of  the  parties  will  be  fixed  by  the  agreement  which  they  made 
without  any  manifestation  of  election.  The  right  to  sue  for  deceit 
which  is  based  on  the  assumption  that  the  fraudulent  transaction 
is  to  stand  does  not,  therefore,  require  prompt  action  by  the 
injured  party. ^*  The  Statute  of  Limitations  alone  prevents  ex- 
cessive delay,  though  it  is  obvious  that  delay  in  asserting  a  right 

"  In    Cohoon    v.    Fisher,    146    Ind.  seems     a     conclusive    election.     See 

583,   it  was   held  that  an   action  to  infra,  §  648. 

Tesc'nd  a  contract  might  be  amended  ^' Supra,  §  567. 

into    an    action    to   recover    damages  "  See  supra,  §  570. 

for   the   fraud   alleged   to   have   been  "  Cottrill   v.   Krum,    100  Mo.   397, 

■committed,   but  this   seems   unsound,  13  S.  W.  753,  18  Am.  St.  Rep.  549; 

as  the   assertion  of  the   right  to  re-  Huber   Mfg.    Co.    r.   Huntei-,    90  Mo. 

scind  without  even  beginning  a  suit  App.  46. 
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of  action  for  fraud  will  tend  to  show  both  that  no  fraud  was  per- 
petrated and,  in  connection  with  other  circumstances,  that  if  there 
was,  any  right  of  action  that  may  have  existed  has  been  discharged. 
But  the  right  to  set  a  fraudulent  bargain  aside  is  an  alternative 
right  given  on  equitable  principles  to  the  injured  party  and,  there- 
fore, if  this  remedy  is  desired  it  must  be  sought  promptly  after  the 
fraud  has  been  discovered.'^  Xot  only  may  the  defrauded  party 
lose  his  right  of  rescission  by  failing  to  act  promptly,  but  also 
by  any  act  done  after  discovery  of  the  fraud  which  indicates  a 
willingness  to  allow  the  transaction  to  stand.  Thus  the  acceptance 
or  demand  of  any  benefit  under  the  transaction.'^''  It  seems  en- 
tirely possible  for  a  defrauded  person  to  take  the  position  that  if 
payment  or  security  is  at  once  made  he  will  let  the  transaction 
stand,  but  otherwise  will  claim  the  right  to  rescind.  But  if  secu- 
rity is  actually  obtained  with  knowledge  of  the  fraud  this  will 
amount  to  affirmance,^^  as  will  retention  of  the  goods  as  security 
for  an  unpaid  balance  of  the  price.''*  Delay  or  action  assuming 
the  validity  of  the  transaction  will  not  prevent  rescission  if  the 
fraud  had  not  been  discovered  at  the  time.™     Though  the  cases 

"Cloiigh   V.  London,   etc.,  Ry.  Co..  r.   Bowery  Bank,   113  X.  Y.  450,  21 

163,  22  U.  S.  App.  12,  9  C.  C.  A.  415;  N.  E.   172,   4  L.  R.  A.   14.5,   10  Am. 

L.  R.  7  Ex.  26;  Upton  r.  Tribilcock,  St.    Rep.    479;    Bach    v.    Tuoh,    126 

91  U.  S.  45,  23  L.  ed.  203;  Pence  v.  N.' Y.   53,   26   N.   E.   1019;    Genet   v. 

Langdon,  99  U.  S.  578,  2.5  L.  ed.  420;  Delaware  Canal   Co.,   170  N.  Y.   278, 

Mudsill   Mining   C'o.    v.   Watrous,   61  296,  63  N.  E.  350;  O'Bryan  v.  Glenn, 

Fed.  Rep.   163,  22  U.   S.  App.   12,   9  91  Tenn.  106,  17  S.  \V.  1030,  30  Am! 

('.   C.   A.   415;    Bowden  IK   Spellman,  St.    Rep.    862.      But    see    Flower    v. 

59    Ark.    251,    2.59,    27    S.    \Y.    602;  Brumbaeh,    131    111.    646,    23    X.    E. 

Cedar  Rapids   Ins.  Co.   r.  Butler,  83  335.     A  demand  of  security  does  not 

Iowa,  124,  129,  48  X.  W.  1026;  Byrd  necessarily  indicate  affirmance  of  the 

V.    Rautman,    85    :\Id.    414,    36    Atl,  contract.      Boyd    r.    Shiffer,    156    Pa. 

1099;  Boles  I'.  Morrill,  173  Mass.  491,  St.    100,   27   Atl.    60;    Cortland  Mfg. 

53  N.  E.  894,  73  Am.  St.  Rep.  308 ;  Co.  r.  Piatt,  83  Mich.  419,  47  N.  VV. 

Barnard    r.   Campbell,   58    X.    Y.   73^  330. 

17    Am.    Rep.    208;    Baker   v.   Lever,  "  Bridgeford    v.    Adams,    45    Ark. 

67  X.  Y.  304,  309,  23  Am.  Rep.  117.  136;  Joslin  v.  Cowee,  52  N.  Y.  90. 

Compare  Pitcher  v.  Webber,  103  Me.  "James  Music   Co.   v.   Bridge, 

101,  68  Atl.  593.  Wis.         ,  114  X.  W.   1108. 

™Clougli   P.  London,  etc.,  Ry.   Co.,  "  Woonsocket  Rubber  Co.  r.  Loew- 

L.  R.  7  Ex.  26,  34;  Bulkley  v.  Mor-  enberg,    17    Wash.    29,   48    Pac.    785. 

gan,  46  Conn.  393;  O'Donald  r.  Con-  And   see   decisions   cited   in  previous 

stant,  82  Ind.  212;   Stokes  p.  Burns,  notes. 
132  Mo.  214,  33  S.  W.  460;   Fowler 
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are  in  some  conflict,  it  seems  clear  on  principle  that  it  is  an  elec- 
tion to  affirm  the  contract  to  bring  an  action  for  deceit.  Such  an 
action  can  only  be  based  on  the  assumption  that  the  plaintiff  has 
been  induced  to  enter  into  a  transaction  to  his  damage.  This  is 
inconsistent  with  an  assertion  of  the  nullity  of  the  transaction.*" 
It  has  been  suggested  that  where  a  defrauded  seller  reclaims  what 
goods  he  can  reach,  he  should  be  allowed  to  recover  damages  for 
the  remainder  in  an  action  of  deceit.  But  the  only  theory  upon 
which  part  of  the  goods  can  be  reclaimed  is  that  the  whole  con- 
tract is  rescinded.  If  the  whole  contract  is  rescinded  the  seller's 
remedy  for  the  goods  which  he  cannot  reach  is  not  deceit  but  con- 
version, or,  on  principles  of  ^Mast-contract,  an  action  for  the  value 
of  the  goods.*^  The  election  to  rescind  must  be  communicated 
either  by  bringing  legal  proceedings,  asserting  ownership  of  prop- 
erty fraudulently  conveyed,  or  otherwise.*^  And  such  election  when 
once  made  is  conclusive,  and  precludes  remedies  based  on  a  con- 


™  The  following  oases  seem  rather 
to  support  the  view  that  it  is  not 
necessarily  a  conclusive  affirmance  of 
the  contract  to  bring  an  action  for 
deceit:  Emma  Silver  Mining  Co.  v. 
Emma  Silver  Mining  Co.  of  New 
York,  7  Fed.  Rep.  401;  Cohoon  v. 
Fisher,  146  Ind.  583;  Gutheil  v. 
Goodrich,  160  Ind.  92,  94;  Kimball 
V.  Cunningham,  4  Mass.  502,  505,  3 
Am.  Dee.  230;  Percy  v.  Benedict,  15 
Hun,  282.  But  the  statement  of 
Sanborn,  J.,  in  Stuart  v.  liayden,  72 
Fed.  Rep.  402,  411,  36  U.  S.  App. 
462,  18  C.  C.  A.  618;  affd.  in  169 
U.  S.  1,  42  L.  ed.  639,  18  S.  Ct.  274, 
is  unanswerable :  "  One  who  is  in- 
duced to  make  a  sale  or  trade  by  the 
deceit  of  his  vendee  has  a  choice  of 
two  remedies  upon  his  discovery  of 
the  fraud.  He  may  affirm  the  con- 
tract, and  sue  for  his  damages ;  or 
he  may  rescind  it,  and  sue  for  the 
property  he  has  sold.  The  former 
remedy  counts  upon  and  affirms  the 
validity  of  the  transaction;  the  latter 
repudiates  the  transaction,  and  counts 


upon  its  invalidity.  The  two  rem- 
edies are  utterly  inconsistent,  and 
the  choice  of  one  rejects  the  other, 
because  a  sale  cannot  be  valid  and 
void  at  the  same  time."  In  Cohoon 
V.  Fisher,  146  Ind.  583,  a  distinction 
was  attempted  between  an  action  be- 
gun for  rescission  and  one  begun  for 
deceit.  It  was  suggested  that  in  the 
latter  ease  there  was  perhaps  a  con- 
clusive election  to  affirm  the  contract, 
whereas  in  the  former  case  there  was 
no  conclusive  election  to  set  it  aside. 
The    distinction   seems   untenable. 

"Farwell  v.  Myers,  64  Mich.  234, 
31  N.  W.  128;  Sleeper  r.  Davis,  64 
N.  H.  59,  6  Atl.  201,  10  Am.  St.  Rep. 
377;  Powers  r.  Benedict,  88  X.  Y. 
605.  See  also  Re  Hirschman,  104 
Fed.  Rep.  69;  Singer  r.  Schilling, 
74  Wis.  369,  43  N.  W.  101. 

"  Reese  River  Silver  Min.  Co.  v. 
Smith,  L.  R.  4  H.  L.  64,  73;  Clough 
t'.  London,  etc.,  Ry.  Co.,  L.  R.  7 
Ex.  26;  Hammond  v.  Pennock,  61  N. 
Y.  145,  155;  Potter  v.  Taggart,  54 
Wis.  395,  11  N.  W.  678. 
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tinued  existence  of  the  transaction.^^  Tlie  transaction  if  rescinded 
must  be  rescinded  as  a  whole.'^^  Therefore,  a  seller  who  has  sold 
.goods  on  credit  cannot,  because  the  sale  was  induced  by  fraud,  sue 
for  the  price  before  the  period  of  credit  has  expired.''"  Though  it 
seems  impossible  to  support  the  maintenance  of  an  action  on  the 
contract  for  the  price  before  the  period  of  credit  has  expired,  there 
seems  good  .ground  for  allowing  the  plaintiff  at  once  to  rescind 
the  contract  and  instead  of  suing  in  trover  to  waive  the  tort  and 
sue  in  assumpsit,  not  for  the  price  of  the  goods,  but  for  their 
value.^=* 

§  649.  Restoration  of  consideration. —  In  a  suit  in  equity  for  re- 
scission a  |)Iainti£f  who  has  received  consideration  commonly  offers 
in  his  bill  to  restore  the  consideration,  and  whether  siich  an  offer 
is  made  or  not  the  decree  in  such  a  suit  will  provide,  not  simply 
for  the  return  by  the  .defendant  of  what  he  has  wrongfully  ac- 
quired, but  for  the  restoration  of  the  consideration  by  the  plain- 
tiff.^®  The  same  principles  apply  where  rescission  is  exercised 
without  the  aid  of  equity.  The  injured  party  must  make  an  offer 
to  restore  what  he  has  received  on  condition  of  receiving  in  return 
-what  he  was  defrauded  into  parting  with.*'   Accordingly  if  the  de- 

"MTright   V.    Zeigler,   70   Ga.   501;  "'Barrett   r.   Koella,    5    Biss.    40; 

Kearney  Milling  Co.  v.  Union  Pacific  Diotz's  Assignee   l\   Sutcliffe,  80  Ky. 

Ey.    Co.,    97    Iowa,    719,    66    X.    W.  630;    Cro\ra  Cycle  Co.   v.   Brown,  39 

1059,   59  Am.   St.   Rep.   434;   Farwell  Or.   285,    64    Pac.    451.      See   further, 

V.    Myers,    59    Mich.    179,   26   N.    W.  44  Cent.  L.  J.  380. 

328 ;    Powers   v.    Benedict,   88    N,   y.  »«  s<=e  Thomas   v.   Beals,   l,i4  Mass. 

605.  51,  27  N.  E.   1004;  Parker  v.  Simp- 

"  poke's  Peak  Paint  Co.  v.  Masury,  son,    180   Mass.    334,    343,    62   N.   E. 

19  Colo.  App.  286.     And  see  cases  in  401. 

the  following  note.  « ciarke    v.    Dickson,    E.   B.    &  15. 

"Ferguson   r.    Carrington,   9   B.  &  i^g.  q^.^^^^  ,,    ganders,  93  U.  S.  55, 

C.  59:  Kellogg  ).  Turpie,  93  111.  20.3,       „„  t      j    -no     a         i  /-.  -inn 

'  ""       „  23  L.  ed.  1 98 ;  Samples  i".  Guyer,  120 

34  Am.  Rep.  163;  Dellone  ■!).  Hull,  47        .,        „„      „,'  „,„      „'' 

Md.    112;    .Ulen    v.    Ford,    19    Pick.  "'    ;v        '                  nf'                ""    "' 

217;    Jones    v.    Brown,    167   Pa.    St.  n-^ff^^^Sger,     o4     Cal.     161;    Adam, 

395,  31  Atl.  647.     And  see  Whitlock  ^^'-''l'^"'^    Co.    v.    Stewart,    157    Ind. 

r.    Heard,    3    Kich.    L.    88.      Contra,  '''«■  "  ^'-  E.  1002,  87  Am.  St.  Rep. 

Blalock     V.    Phillips,     38     Ga.     216;  ^^^'    Tisdale    v.    Buckmore,    33    Me. 

\Yigaud    ('.     Sichel,    3    Keyes,     120;  401  :  Thomas  D.  Beals,  154  Mass.  51, 

Grossman    v.    Universal    Rubber    Co.,  ^^i-  27  N.  E.  1004;  Rumsey  r.  Shaw, 

127   N.   Y.   34,   27    M.  E.   400,   13   L.  212   Pa.   St.   576,   578;    Friend   Bros. 

R.  A.  91;    Heilbroun   v.  Herzog,   165  Co.   r.   Hulbert,  98   Wis.    183,   73   N. 

jSf.  Y.  98,  58  N.   E.   759;   Jaffray   p.  W.  784. 
Wolf,  4  Okla.  303,  47  Pac.  496. 
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frauded  party  is  unable  to  restore  wliat  he  has  received,  rescission 
is  impossible.^"  This  rule,  however,  is  subject  to  the  exception 
that  if  the  consideration  was  worthless  it  need  not  be  returned.^* 
In  other  cases  where  on  the  particular  facts  it  seems  equitable 
to  allow  rescission  without  complete  or  perfect  restoration  of  the 
<!onsidera:tion,  the  modem  tendency  seems  to  favor  the  relief,  and 
to  be  opposed  to  the  strict  construction  upheld  in  earlier  decisions.^" 
Thus  diminution  in  value  of  the  consideration  by  reasonable  use 
before  the  discovery  of  the  fraud,^^  or  the  application  of  the  con- 
sideration for  the  defendant's  benefit,*^  or  the  use  of  part  of 
the  consideration  in  testing,®^  will  not  prevent  rescission,  nor  will 


"  See  cases  cited  in  preceding  note. 

"'Babeock  v.  Case,  61  Pa.  St.  427, 
100  Am.  Dec.  654.  On  this  principle 
a  fraudulent  buyer's  note  whicli  has 
not  been  negotiated  by  the  seller  need 
not  be  returned.  It  is  enougli  if  pro- 
duced for  surrender  at  the  trial. 
Wilcox  v.  San  Jose  Fruit  Packing 
Co.,  113  Ala.  510,  28  So.  376,  59  Am. 
St.  Rep.  135;  Coghill  v.  Boring,  15 
Cal.  213;  Morse  v.  Woodn-orth,  155 
Mass.  233,  249,  27  N.  K  1010,  29 
N.  E.  525 ;  Skinner  v.  Michigan  Hoop 
Co.,  119  Mich.  407,  78  N.  W.  547 
75  Am.  St.  Rep.  413;  Wood  v.  Gar 
land,  58  N.  H.  154;  Berry  v.  Ameri' 
can  Central  Ins.  Co.,  132  N.  Y.  49; 
55,  30  N.  E.  254,  28  Am.  St.  Rep 
548;  Crossen  v.  Murphy,  31  Or.  114 
49  Pac.  858;  Sloane  v.  Shiffer,  156 
Pa.  St.  59,  27  Atl.  67.  But  see 
contira,  Farwell  v.  Hanchett,  120  111. 
573,  11  N.  E.  875.  It  is  otherwise 
in  case  of  a  note  of  a  third  person 
(Xorthampton  Nat.  Bank  v.  Smith, 
169  Mass.  281,  61  Am.  St.  Rep.  283 
Cook  1'.  Gilman,  34  N.  H.  556 
Spencer  v.  St.  Clair,  57  N.  H.  9 
Baker  v.  Robbins,  2  Denio,  136 
Whiteomb  v.  Denio,  52  Vt.  382),  un- 
less the  note  is  worthless  (Mahone 
V.  Reeves,  11  Ala.  345;  Estabrook  v. 
Swett,  116  Mass.  303;  Duval  v. 
Mowry,  6  R.  I.  479).  Compare  Cook 
V.  Gilman,  34  N.  H.  556;   Spencer  17. 


St.  Clair,  57  N.  H.  9;  Crossen  v. 
Murphy,  31  Or.  114,  49  Pac.  858. 
Other  illustrations  of  worthless  prop- 
erty may  be  found  in  Dill  v.  O'Fer- 
rell,  45  Ind.  268;  Haaae  v.  Mitchell, 
58  Ind.  213;  Kent  v.  Bornstein,  12 
Allen,  342. 

"°  In  Bassett  v.  Brown,  105  Mass. 
551,  the  court  said:  "This  rule  is 
held  with  great  strictness  in  actions 
at  law,  as  in  the  case  of  the  casks 
that  contained  worthless  lime  (Con- 
ner V.  Henderson,  15  Mass.  319,  8 
Am.  Dec.  103)  and  the  sack  that 
covered  the  rejected  bale  of  cotton. 
Morse  v.  Brackett,  98  Mass.  205,  and 
104  Mass.  494."  Compare  with  these 
decisions  the  cases  in  the  following 
notes. 

"Gatling  v.  Newell,  9  Ind.  572. 
Even  where  rescission  is  sought 
merely  for  breach  of  contract,  valu- 
able use  of  the  property  has  been  held 
not  to  preclude  rescission.  Ankeny 
V.  Clark,  148  V.  S.  345,  37  L.  ed. 
475.  And  see  Wald's  Pollock,  Con- 
tracts  (3d  cd.),  343. 

"  Brown  v.  Norman,  65  Miss.  369, 
4  So.  293,  7  Am.  St.  Rep.  663. 

"  Eastern  Granite  Roofing  Co.  v. 
Chapman,  140  Ala.  440,  443,  37  So- 
199.  So  if  the  deterioration  is  due  to 
the  defect  to  which  the  fraud  related. 
Pitcher  v.  Webber,  103  Me.  101,  68 
Atl.   593. 
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inability  to  return  the  consideration,  when  the  inability  is 
due  to  the  wi-ongful  conduct  of  the  fraudulent  party.^*  The 
matter  has  been  thus  summarized :  "  That  a  party  seeking  re- 
scission of  a  contract  must  return,  or  offer  to  return,  what  he  has 
received  under  it,  and  thus  put  the  other  party  as  nearly  as  is 
possible  in  his  situation  before  the  contract,  is  the  law.  But  this 
rule  is  wholly  an  equitable  one ;  impossible  or  unreasonable  things, 
which  do  not  tend  to  accomplish  equity  in  the  particular  trans- 
action, are  not  required."  ®^  So  where  the  wrongdoer  has  injured 
goods  fraudulently  obtained  by  him  to  a  greater  extent  than  the 
consideration  he  gave,  it  has  been  held  that  the  defrauded  person 
need  not  return  the  latter  as  a  condition  of  rescission.^^  And 
where  the  remedy  sought  permits,  some  courts  have  allowed  as 
a  substitute  for  restoration  of  the  consideration  a  deduction  of  the 
amount  of  it  from  the  recovery  against  the  wrongdoer.*^  This  is 
the  most  satisfactory  disposition  of  many  cases.  If  property 
fraudulently  obtained  has  got  into  the  hands  of  a  third  person 
who  is  not  a  purchaser  for  value,  he  is  not  allowed  to  object  to  a 
claim  of  the  defrauded  party  for  the  return  of  the  property  that 
the  consideration  has  not  been  restored  to  the  fraudulent  person.^* 
Frequently  a  fraudulent  seller  will  refuse  to  receive  the  goods 
when  offered  in  rescission  of  the  bargain,  and  as  to  the  rights  of 
the  buyer  then,  it  has  been  said:  "A  purchaser  who  is  defrauded 
by  the  seller,  and  who  in  the  lawful  exercise  of  his  right  to  rescind 
tenders  the  property  to  the  seller,  who  refuses  to  receive  it,  is 

"Hammond  v.  Pennock,   61   K  Y.  47  Xeb.   228,  66  N.  W.  290,  53  Am. 

145;    Gates    f.    Raymond,    106    Wis.  >'?*.  Rep.  527. 

657,    82   N.   ^\.   530.      In  the   latter  "'  ^i^^*"  Ladd  v.  Jloore,  3  Sandf.  5Sn ; 

ease      the      defendant      fraudulently  Crossen   v.   Murphy,   31    Or.    114,   49 

caused    the    plaintiff    to    become    in-  Pa-c  858;  Warner  p.  Vallily,  13  R.  I. 

toxicated  and  sell  his  horse  and  then  ^^^'   ''^'^^°"  ''■•  Hi".  18  R.  I.  212,  26 

,  .        ,        t     i,,     J  ,     J     i        J       Atl.  196,  21  L.  R.  A.  206.     See  also 

lose   at  poker  to   the   defendant  and       „,.,  .      .     ^^j.     >j^     a,  =,..- 

,  .  ■  4.      i,  -J       .■  Wilson  i:   Burks,   71   Ga.   862;   Todd 

his  associates  the  consideration.  _       ,     ,„„^ „-„ 

V.  Leach,   100  Ga.  227,  28  S.  E.  43; 

-  Sloane  r.  Shiffer,  156  Pa.  St.  59,  ^odd  v.  McLaughlin,   125  Mich.  268. 

64,   27   Atl.   67.      But  the   fact  that  g^  n.  W.  146;  Brewster  v.  Wooster^ 

a,    defrauded   buyer    has    disposed   of  jgi  jj.  y.  473,  30  N.  E.  489;  Mason 

the    goods    before    discovery    of    the  ,..  Lawing,  10  Lea,  264. 
fraud    will    not    excuse    restoration.  "'Stevens    v.   Austin,    1    Met.   557; 

Smith  V.  Brittenham,  98  111.  188.  Schoonmaker  v.  Kelly,  42  Hun,  299; 

"  Phenix  Iron  Works  v.  McEvony,  Frost  v.  Lowry,  15  Ohio,  200. 
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under  no  other  obligation  to  him  than  to  retain  the  property  as 
Lis  agent  and  bailee,  and,  after  notice  of  his  intention,  may  in 
good  faith  dispose  of  the  same  for  account  of  the  owner.  If  he 
sells  the  property  otherwise  than  in  good  faith,  the  extent  of  his 
liability  would  be  the  fair  market  value  of  the  same."  ^*  Doubt- 
less such  a  right  of  resale  is  allowa/ble,  but  in  view  of  the  chance 
for  subsequent  dispute  as  to  the  propriety  of  the  buyer's  conduct, 
if  it  does  not  involve  expense  or  any  great  degree  of  care,  it  would 
seem  safer  for  a  defrauded  buyer  who  wishes  to  rescind  the  trans- 
action to  retain  the  goods  on  behalf  of  the  fraudulent  seller  if 
the  latter  refuses  to  assent  to  rescission. 

§  650.  Rescission  allowed  only  against  fraudulent  person. — As 
has  already  been  seen,-'  fraud  may  sometimes  be  of  such  a  char- 
acter as  to  preclude  assent  to  a  bargain  by  the  defrauded  person. 
If  goods  are  obtained  in  this  way  no  property  passes  to  the  fraudu- 
lent person,  and  the  defrauded  person's  title  may  be  asserted  even 
against  purchasers  for  value.^  But  in  the  ordinary  case  of  fraud, 
the  defrauded  person  is  induced  to  give  his  assent  to  the  bargain. 
If  the  bargain  is  a  non-negotiable  executory  contract  the  defrauded 
person  may,  in  spite  of  any  assignment,  refuse  to  -be  bound  by  the 
transaction,^  since  even  a  purchaser  for  value  of  a  non-negotiable 
chose  in  action  can  stand  in  no  better  position  than  his  assignor. 
If,  however,  title  to  a  negotiable  contract  or  goods  be  secured  by 
fraud,  a  purchaser  from  the  fraudulent  person  acquires  this  title, 
and  if  he  had  no  notice  of  the  fraud  and  was  not  a  volunteer,  no 
equity  exists  against  him.  As  commonly  expressed,  a  purchaser 
for  value  of  the  voidable  title  of  the  fraudulent  person  acquires 
an  indefeasible  title.*     Not  only  may  the  contract  be  avoided  as 

"  Hambrick  v.  Wilkins,  65  Miss.  18,  venson  v.  Newnham,  13  C.  B.  285,  303 ; 

3   So.   67,  7  Am.   St.  Rep.   631.     See  Lightman  v.  Boyd,  132  Ala.  618,  32 

also  Barnett  v.  Speir,  93  Ga.  762,  21  So.    714;    Williamson  v.   Russell,   39 

S.  E.   16S.  Conn.  406;  Walp  v.  Mooar,  76  Conn. 

^  Supra,  §  625.  515,    517,    57    Atl.    277;     Hears    v. 

=  See  cases  cited  supra,  §§  625,  635.  Waples,  3  Houst.  581,  4  Houst.  62; 

°  Even   though   by   statute   the   as-  Kern   v.  Thurber,  57   Ga.   172 ;   Ohio 

signee  of  such  a  contract  may  sue  in  &  Jlississippi  R.  R.  v.  Kerr,  49  111. 

his  own  name,  his  rights  are  limited  458;   Titcomb  v.  Wood,  38  Me.  561; 

to   those   of   his   assignor.     Chrysler  Hall  v.  Hinks,  21  Md.  406;  National 

V.  Renois,  43  N.  Y.  209.  Bank  of  Bristol  v.  Baltimore  &  Ohio 

*  White  V.   Garden,   10   C.   B.   919;  R.  R.,  99  Md.  661,  59  Atl.  134,  106 

Leask  v.  HaoW^Q,.  B.  D.  376;  Ste-  Am.  St.  Rep.  321;  Goodwin  v.  Mass. 
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against  purchasers  with  notice/  but  also  against  persons  whose 
right  was  gratuitously  acquired.®  But  unless  it  is  unconscientious 
for  the  holder  of  the  legal  title  to  retain  it,  he  will  not  be  deprived 
of  it,  and,  therefore,  fraud  of  a  third  party  "  inducing  the  pur- 
chase of  goods  will  not  give  the  purchaser  a  right  to  rescind  the 
contract  —  if  the  seller  is  not  a  party  to  the  fraud,  the  contract 
must  stand."  ^ 

§  651.  Eemedies  for  transfers  in  fraud  of  creditors. —  It  is  well 
settled  that  a  transfer  in  fraud  of  creditors 'cannot  be  avoided  by 
the  parties  thereto.^  A  more  difficult  question  arises  when  the 
transaction  is  at  least  in  part  executory  and  one  of  the  parties 
to  it  seeks  to  enforce  the  provisions  of  the  bargain ;  as  where  the 
seller  sues  for  the  price,  or  the  buyer  sues  for  the  goods.  It  can 
hardly  be  questioned  that  an  agreement  to  transfer  property  in 
fraud  of  creditors  is  not  only  void  as  to  creditors,  but  contrary 
to  public  policy.  Certainly  where  there  is  an  actual,  not  merely, 
constructive  intent  to  defraud,  the  contract,  though  not  criminal, 
should  be  held  illegal.  Therefore,  if  the  fraudulent  grantor  sues 
for  the  price  he  should  not  be  allowed  to  recover.  It  is  so  held 
in  some  States.®    But  in  many  States  such  an  action  is  allowed  if 

Loan   &   Trust    Co.,    152   Mass.    189,  (citing  Pulsford  r.  Richards,  17  Beas. 

198,  25  N.  E.  100;  White  r.  Dodge,  87,  95)  ;  Masters  r.  IbherSon,  8  C.  B. 

137   Mass.   449,   450,  73   N.   E.   549;  100. 

Lee     r.     Portwood,     41    -Miss.     109 ;  *  Robinson    v.    M'Donnell,    2    B.    & 

Porell   V.   CavanaTngh,  69   N.  H.   364,  Aid.  134;  Kirby  r.  Raynes,  138  Ala. 

41    Atl.    860;    Root    v.    French,     13  194,    100   Am.   St.   Rep.   39;    Bowden 

Wend.   570,  28   Am.   Dec.   482;    Pad-  v.    Spellman,    59    Ark.    251,    25S,    27 

don   r.    Taylor,    44    N.    Y.    371;    Sin-  S.  W.  602;  Francis  U.  Wilkinson,  147 

clair   r.    Healy,   40   Pa.    St.   417,    80  111.  370 ;  Harvey  c.  Varney,  98  Mass. 

Am.    Dec.    589;    Dettra    r.    Ke^tnor,  118;    Lufkin   v.   Jakeman,   188   JIass. 

147  Pa.  St.  566,  23  Atl.  889 ;   Singer  528,  532 ;  Doughty  r.  Miller,  50  N.  J. 

JIfg.   Co.   V.   Sammons,   49   Wis.   316,  Eq.  529,  25  Atl.  153;   Ahl's  Appeal, 

5   N.   W.   788;   Amett   r.   Cloudas,   4  129   Pa.   St.   49,   18  Atl.  475.     Many 

Dana,  299.  other    decisions    might    be    cited    for 

"Shaw  V.  Railroad  Co.,   101  U.  S.  this   point,  but   it   is  undisputed. 
557,  25  L.  ed.  892.  "  Norris    v.    Norris,    9    Dana,    317, 

•Mendenhall   r.  Treadwaj',  44  Ind.  35  Am.  Dec.  138;  Demeritt  ;•.  Miles, 

131;    Hogan    v.    Wixted,    138    ]\Iass.  22  K   H.   523;    Church   v.   Muir,   33 

270;   Gordon  v.   McCarty,   3   Whart.  N",  .T.  L.  318;   Somera  v.  Johnson,  70 

407;  Longenecker  r.  Church,  200  Pa.  N.    J.    L.    695;    Nellis    v.    Clark,    4 

St.  567.  575.  Hill,    424,    20   Wend.    24;    Briggs   v. 

'Nash  V.  Minnesota  Title  Ins.  Co.,  Merrill,  58  Barb.  389;   Powell  v.  In- 

163  Mass.  574,   581,  40  N.   E.   1039  man,    7    Jones    L.    23;    Bradford   v. 
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the  contract  is  on  its  face  unobjectionable,  and  the  plaintiff's  case 
can  be  made  out  without  exposing  the  fraud.-'"  Where 
the  buyer  or  grantee  under  a  fraudulent  bargain  seeks  to 
recover  the  property,  the  situation  is  somewhat  different, 
for  while  the  grantor  is  necessarily  a  participant  of 
the  fraud  in  a  fraudulent  conveyance,  the  grantee  or  buyer  is 
not.  If  the  buyer  was  ignorant  of  the  fraud  there  is  no 
reason  why  he  should  not  enforce  his  rights  to  tlie  same  extent 
as  any  other  buyer.  Whether  mere  knowledge  of  a  wrongful  in- 
tent on  the  part  of  the  seller  would  deprive  him  of  a  right  to  en- 
force the  bargain  involves  a  question  much  in  dispute  in  regard 
to  illegal  contracts  generally;  namely,  whether  mere  knowledge 
by  one  party  to  the  contract  of  an  illegal  purpose  of  the  other 
in  entering  into  the  transaction  so  taints  the  former  party  with  the 
illegality  as  to  preclude  recovery  by  him,  or  whether  to  produce 
this  result  it  is  necessary  that  he  should  have  actually  promoted 
the  illegal  purpose,  not  merely  known  that  the  designs  of  the  other 
party  were  illegal.  The  buyer's  right  to  enforce  an  executory 
contract  where  the  seller  intended  to  defraud  his  creditors  should 
be  governed  by  the  principles  applied  to  other  cases  of  contracts 
where  the  plaintiff  has  guilty  Ivnowledge.-*^  But  the  courts  which 
allow  recovery  of  the  price  by  a  fraudulent  seller  would  doubtless 
generally  allow  an  action  against  the  seller  by  the  buyer  or  grantee 
whatever  the  extent  of  his  participation  in  the  fraud.-'^  If,  how- 
ver,  the  title  to  the  property  has  passed  to  the  buyer  and  possession 
only  has  been  retained  by  the  seller,  the  buyer  ei^'en  though  a 
party  to  the  fraud  to  the  fullest  extent  may  recover  the  property. 
He  is  in  such  a  case  not  suing  on  the  illegal  contract  but  enforcing 
.a  property  right.^^     The  creditors  who  can  attack  a  fraudulent 

Beyer,    17    Ohio   St.   388;    Harvin   v.  Mass.    534,   27   N.   E.   671;    Gary   v. 

Weeks     11    Rich.    L.    601.      See    also  Jacobson,  55  Miss.  204,  30  Am.  Rep. 

Hollis  V.  Morris,  2  Harr.  128.  514;  Telford  v.  Adams,  6  Watts,  429; 

'"Giddens   v.   Boiling,    93   Ala.    92,  Carpenter   v.  McClure,   39   Vt.   9,   91 

9  So.  427   (but  see  Glover  v.  Walker,  Am.   Dec.    370.      See    also   Santer   r. 

107  Ala.  540,  18  So.  251)  ;  Landwirth  Leveridge,  103  Mo.  615,  15  S.  W.  981. 

r.    Sbaphran,    47    La.    Ann.    336,    16  "  See  infra,  §  675. 

So.  839;  Butler  v.  Moore,  73  Me.  151,  ■'See  Harvey  v.  Varney,  98  Mass. 

40  Am.  Rep.  348;  Maxfield  r.  Jones,  118. 

76  Me.  135,  137;  Dyer  v.  Homer,  22  "Bush  v.   Rogan,   65   Ga.   320,   38 

Pick.    253;     Harvey    v.    Varney,    98  Am.  Rep.  785 ;  Bibb  «.  Baker's  Admr., 

Mass.    118;    Stillings  v.   Turner,   153  17  B.  Mon.  292;   Peterson  v.  Brown, 
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conveyance  have  already  been  considered.^*  As  to  creditors  whose 
claims  are  such  that  they  have  a  right  to  attack  a  fraudulent  con- 
veyance/^ the  conveyance  in  the  vfords  of  the  Statute  of  Elizabeth 
is  void.  This  means  that  they  may  disregard  the  conveyance  and 
levy  upon  the  property  in  the  same  v^ay  as  if  the  legal  title  to  the 
property  were  still  in  their  debtor.^"  Sometimes,  however,  the 
legal  title  to  the  property  never  was  in  the  debtor,  as  where  the 
debtor  fraudulently  pays  the  price  for  a  conveyance  by  another  of 
property  to  the  debtor's  wife  or  friend.  In  such  a  case  it  is  gen- 
erally held  that  the  property  cannot  be  reached  by  execution  at  law 
against  the  debtor."  Wherever  the  remedy  at  law  is  inadequate, 
equity  will  aid  the  creditor  by  declaring  a  fraudulent  conveyance 
void,  or  ordering  a  reconveyance,  and  in  regard  to  land  at  least,  or 
property  which  like  land  is  transferred  formally  (for  example, 
certificates  of  stock),  there  is  no  doubt  that  the  creditor  may  take 
his  choice  of  remedies.     The  fact  that  a  possible  remedy  at  law  is 


17  Nev.  172,  '45  Am.  Rep.  437 ;  Jack- 
son V.  Garnsey,  16  Johns.  189;  York 
V.  Merritt,  80  N.  C.  285;  Boyle  f. 
Rankin,  22  Pa.  St.  168;  Croft  !'. 
Jennings,  173  Pa.  St.  216,  220,  33 
Atl.  1026;  Broughton  v.  Broughton, 
4  Rich.  L.  491;  Hoeser  v.  Kraeka,  29 
Tex.  450;  Starke's  Ex.  v.  Littlepage, 
4  Rand.  368.  See  also  Moore  v. 
Cline,  115  Ga.  40.5,  408,  41  S.  E.  614; 
Russell  V.  Cole,  167  Mass.  6,  9,  44 
N.  K.  1057,  57  Am.  St.  Rep.  432. 
Contra,  Kirkpatrick  r.  Clark,  132 
111.  342,  24  N.  E.  71,  8  L.  R.  A.  511. 

22  Am.  St.  Rep.  531. 
"Supra,   §   642. 

"  See  supra,  §  642. 
"  So  held  in  the  following  cases  in 
regard  to  land:     Staples  v.  Bradley, 

23  Conn.  167,  60  Am.  Dec.  630; 
Barber  v.  Terrell,  54  Ga.  146;  Wil- 
lard  V.  Masterson,  160  111.  443,  43 
N.  E.  771;  Hall  r.  Sanda,  52  Me.  355; 
Woodard  v.  Mastin,  106  Mo.  324,  17 
S.  W.  308 ;  Russell  v.  Dyer,  33  N.  H. 
186;  Jacoby's  Appeal,  67  Pa.  St.  434. 
And  the  rule  is  the  same  in  regard 
to    personal    property.      Eckman    v. 


Munnerlyn,  32  Fla.  367,  13  So.  922, 
37  Am.  St.  Rep.  109;  Sherman  v. 
Davis,  137  Masa.  132;  Jaeger  v. 
Kelley,  52  N.  Y.  274. 

"  So  held  in  the  following  cases 
in  regard  to  land:  Robinson  v. 
Springfield  Co.,  21  Fla.  203;  Griffin 
!'.  Nitcher,  57  Jle.  270;  Hamilton  v. 
Cone,  99  Mass.  478;  Trask  v.  Green, 
9  Mich.  358;  Carlisle  r.  Tindall,  49 
Miaa.  229 ;  Haggerty  v.  Nixon,  26 
N.  J.  Eq.  42 ;  Underwood  v.  Svitcliffe, 
77  N.  Y.  58;  Everett  r.  Raby,  104 
N.  C.  470,  10  S.  E.  526,  17  Am.  St. 
Rep.  685;  Garrett  i.  Rbame,  9  Rich. 
L.  407:  Gettelmann  v.  Gitz.  78  Wis. 
439,  47  N.  W.  660.  But  in  some 
States  a  sale  under  a  legal  execution 
is  allowed.  Hershy  i:  Latham,  42 
Ark.  305;  O'Connell  v.  Taney,  16 
Colo.  353,  27  Pac.  888,  25  Am.  St. 
Rep.  275;  Hanna  v.  Aebker,  84  Ind. 
411;  Cecil  Bank  v.  Snively,  23  Md. 
253;  Bobb  v.  Woodward,  50  Mo.  95; 
Kimmel  v.  M'Right,  2  Pa.  St.  38. 
It  may  be  assumed  that  the  law  is 
the  same  in  regard  to  personal  prop- 
erty. 
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open  to  him  does  not  preclude  equitable  relief.^^  The  same  rule 
probably  applies  to  chattel  property.  In  most  jurisdictions,  aside 
from  statute,  a  judgment  agpinst  the  debtor  is  a  prerequisite  to 
maintaining  such  a  bill.^®  But  in  some  States,^"  by  statute,  a 
creditor  may  set  aside  a  fraudulent  conveyance  without  first 
getting  judgment  at  law.^^ 

§  652.  Remedies  for  fraud  against  subsequent  purchasers. —  If 
a  subsequent  purchaser  who  has  been  defrauded  by  a  fraudulent 
conveyance  to  another  nevertheless  has  acquired  possession  of  the 
goods  and  by  estoppel  or  otherwise  former  owners  cannot  success- 
fully assert  title  to  them,  he  needs  no  redress.  The  estoppel  of 
those  who  endeavored  to  defraud  him  is  sufficient  protection.  If 
the  subsequent  purchaser  has  not  possession  of  the  property,  he 
will  be  unable  to  obtain  it  if  the  prior  purchaser's  title  is  good ; 
and  if  the  latter  was  not  a  party  to  the  fraud  against  him.  In 
such  a  case,  therefore,  the  defrauded  subsequent  purchaser  must 
seek  redress  against  his  seller  either  in  an  action  of  deceit  or  in 
an  action  based  on  the  warranty  of  title  or  obligation  to  deliver, 
which  form  part  of  a  seller's  obligation. 

"Ladd  v.- Smith,  107  Ala.  506,  18  ™  Alabama,       Arkansas,       Indiana, 

So.  195    (stock)  ;  Logan  v.  Logan,  22  Maryland,      Massachusetts,      Missis- 

Fla.  561,  1  Am.  St.  Rep.  212;   First  sippi,    North    Carolina,    Ohio,    South 

Bank   v.  Gibson,  60  Neb.  767,  84  N.  Carolina,    Tennessee,   "Virginia,    West 

W.  259;  Rozek  v.  Redzinski,  87  Wis.  Virginia. 

525,  58  N.  W.  262.  '^  14   Am.   &  Eng.   Enoyc.   of   Law 

''  See  numerous  authorities  cited  in  (2d  ed. ),  319. 
14  Am.   &  Eng.   Encyc.  of  Law    (2d 
ed.),  315. 


CHAPTER  XXL 

Mistake,  Dueess,  Impossibility,  Bankeuptot. 

Section  653.  Mistake. 

654.  Mistalie  rendering  agreement  void. 

655.  Mistake  in  the  expression  of  agreement. 
056.  Rescission  of  contract  for  mistake. 

657.  Mistake  having  no  legal  consequemces. 

658.  Efifect  of  duress. 

659.  Legal  and  equitable  duress. 

660.  Impossibility  —  Hovsr  distinguished  from  mistake. 

661.  When  impossibility  excuses. 

662.  Bankruptcy. 

§  653.  Histake. —  Tlie  effect  of  mistake  upon  a  bargain  may 
be  various :  1.  A  mistake  may  be  "  such  as  to  prevent  any  real 
agreement  from  being  formed,  in  wbicb  case  the  agreement  is 
void."  2.  "  Or,  mistake  may  occur  in  the  expression  of  a  real 
agreement,  in  which  case,  subject  to  rules  of  evidence,  the  mistake 
can  be  rectified."  "^  3.  There  may  be  a  real  agreement  and,  there- 
fore, a  contract  or  sale  at  law,  but  a  mutual  mistake  may  make  it 
equitable  to  rescind  this  contract  or  sale.  4.  The  mistake  may  be 
wholly  without  legal  consequences.  These  four  classes  of  bargains 
made  under  a  mistake  will  now  be  separately  considered. 

§  654.  Mistake  rendering  agreement  void. —  Mistake  does  not 
prevent  the  formation  of  a  contract  or  sale  unless,  in  consequence 
of  the  mistake,  there  is  no  mutual  assent  in  the  sense  in  which 
those  words  are  used  in  the  law;  namely,  an  expression  of  assent 
or  what  the  other  party  to  the  bargain  is  justified  in  considering 
such."  Both  in  written  contracts  and  in  oral  agreements,  mistake 
may  be  of  this  fundamental  character.  Ordinarily  a  m.an's  signa- 
ture to  a  writing  imports  his  assent  to  the  writing;  but  if  he 
signed  the  writing  under  the  assumption  that  it  contained  some- 
thing other  than  what  actually  was  there,  no  such  inference  is 
permissible.  This  principle  has  already  been  considered  in  con- 
nection with  the  subject  of  fraud.^     But  the  principle  is  appli- 

^Wald's     Pollock,     Contracts      (3d  '  See  s«pra,  §  5. 

ed.),  p.  563,  quoted  with  approval  in  'See  supra,  §  625. 

Curtis  V.  Albee,  167  N.  Y.  360,  365, 
60  N.  E.  660. 
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cable  whether  there  is  fraud  or  not.*  ^Yhere  the  signer  of  the 
writing  was  imposed  upon  or  made  an  innocent  mistake  without 
carelessness,  he  is  thus  allowed  to  show  that  the  act  of  signing 
the  writing  did  not  indicate  assent.  But  if  a  man  acts  negli- 
gently, and  in  such  a  way  as  to  justify  others  in  supposing  that 
the  writing  is  assented  to  by  him,  he  will  be  liable;  accordingly, 
even  if  an  illiterate  executes  a  deed  under  a  mistake  as  to  its  con- 
tents, he  is  bound  if  he  did  not  require  it  to  be  read  to  him  or  its 
object  explained.^  And  much  more,  if  the  signer  is  not  illiterate, 
"  it  will  not  do  for  him  to  enter  into  a  contract  and  when  called 
upon  to  abide  by  its  conditions,  say  that  he  did  not  read  it  when 
he  signed  it,  or  did  not  know  what  it  contained."  °     A  court  of 


*  Thorougligood's  Case,  2  Coke,  9a 
(considered  in  L.  E.  4  C.  P.  711); 
Davis  V.  Snider,  70  Ala.  315;  Bank 
V.  Webb,  108  x\la.  132,  19  So.  14: 
Yoch  V.  Insurance  Co.,  Ill  Cal.  503, 
44  Pac.  1 89,  34  L.  R.  A.  857 ;  ileyer 
V.  Haas,  126  Cal.  560,  58  Pac.  1042; 
Green  v.  MaJoney,  7  Houst.  22 ; 
Brooks  V.  Matthews,  78  Ga.  739,  3 
S.  E.  627;  Rockford,  etc.,  R.  R.  Co. 
V.  Slnmick,  65  111.  223;  O'Donnell  c. 
Clinton,  145  Mass.  461,  14  N.  E.  747; 
Adolph  V.  Minneapolis,  etc.,  P.  Ry. 
Co.,  oS  Minn.  178,  59  X.  W.  959; 
Wright  r.  McPike,  70  Mo.  175;  Alex- 
ander V.  Brogley,  62  N.  J.  L.  584, 
41  Atl.  691,  G3  N.  J.  L.  307,  43 
Atl.  888;  Jackson  v.  Hayner,  12 
Johns.  469 ;  Green  v.  North  Buffalo 
Township,  56  Pa.  St.  110;  Schuylkill 
County  V.  Copley,  67  Pa.  St.  386,  5 
Am.  Rep.  441 ;  Wanner  v.  Landis,  137 
Pa.  St.  61,  20  Atl.  950;  Coates  i\ 
Early,  46  S.  C.  220,  24  S.  E.  305; 
Cameron  v.  Estabrooks,  73  Vt.  73,  50 
Atl.  638;  Gross  v.  Drager,  66  Wis. 
150,  28  N.  W.  141;  Warder  Co.  v. 
Whitish,  77  Wis.  430,  46  N.  W.  540. 
A  few  decisions  seem  inconsistent 
with  the  foregoing.  Hawkins  v. 
Hawkins,  50  Cal.  55S  (compare  Meyer 
V.  Haas,  126  Cal.  560,  58  Pac.  1042)  ; 
Chicago,    etc.,    Ry.    Co.    v.   Belliwith, 


83  Fed.  Eep.  437  (compare  Great 
Northern  Ry.  Co.  v.  Kasischke,  104 
Fed.  Rep.  440,  449 )  ;  Binford  in 
Bruso,  22  Ind.  App.  512,  54  N.  E. 
146.  See  further  a  full  note  in  32 
Am.  L.  Reg.    (N.  S.)    946. 

=  Robinson  v.  Glass,  94  Ind.  211; 
Roach  V.  Karr,  18  ICans.  529,  26  Am. 
Rep.  788;  Leddy  r.  Barney,  139  Mass. 
394,  2  N.  E.  107;  Hallenbeck  r. 
Dewitt,  2  Johns.  404;  Bauer  r.  Roth, 
4  Rawie,  83,  94;  Weller's  Appeal, 
103  Pa.  St.  594. 

"Upton  V.  Tribilcock,  91  U.  S.  45, 
50,  23  L.  ed.  203;  Hazard  v.  Gris- 
wold,  21  Fed.  Rep.  178;  Stutz  v. 
Handley,  41  Fed.  Rep.  531,  534; 
Travelers'  Ins.  Co.  v.  Henderson,  69 
Fed.  Rep.  762,  768,  32  U.  S.  App. 
536,  16  C.  C.  A.  390 ;  Lumley  v.  Rail- 
way Co.,  71  Fed.  Rep.  21;  rev'd., 
76  Fed.  Rep.  66,  43  U.  S.  App.  476, 
22  C.  C.  A.  60;  Royston  v.  Miller,  76 
Fed-  Rep.  50;  Chicago,  etc.,  Ey.  Co. 
r.  Belliwith,  83  Fed.  Rep.  437;  New 
York,  etc.,  Ins.  Co.  r.  McMaster,  87 
Fed.  Eep.  63,  67,  57  U.  S.  App.  638, 
30  C.  C.  A.  532 ;  Wagner  v.  National 
Ins.  Co.,  90  Fed.  Eep.  395,  407,  61 
U.  S.  App.  691,  33  C.  C.  A.  121; 
Chicago,  etc.,  Ey.  Co.  i\  Green,  114 
Fed.  Eep.  676;  Goetter  v.  Pickett,  61 
Ala.  387;   Dawson  v.  Burrus  &  Wil- 
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equity,  however,  may  in  its  discretion  refuse  to  enforce  such  a 
contract/  And  if  the  promisee  was  guilty  of  fraud,  the  fraud 
will  be  a  defense  to  an  action  by  him,  though  the  promisor  was 
negligent  in  failing  to  read  the  contract.^  In  oral  agreements  or 
in  informal  contracts  by  letter  or  memoranda,  if  language  is 
ambiguous  or  obscure  without  fault  of  the  speaker,  and  is  mis- 
understood also  without  fault  by  the  other  party,  the  same  prin- 
ciples are  applied.  Each  party  may  insist  on  his  own  under- 
standing as  the  real  meaning  of  the  words  and,  therefore,  there 
will  be  no  contract.*  But,  if  without  the  knowledge  of  the  other 
party,  the  speaker  understands  "  the  transaction  to  be  different 
from  that  which  his  words  plainly  expressed,  it  is  immaterial, 
as  his  obligations  must  be  measured  by  his  overt  acts."  '^° 

§  655.  Mistake  in  the  expression  of  agreement As  mutual  as- 
cent means  the  expression  of  mutual  assent,  not  necessarily  mental 
assent,-'-'  it  follows  that  parties  by  expressing  assent  under  a  mis- 
take may  make  a  contract  of  a  kind  which  they  do  not  intend. 


Hams,  73  Ala.  Ill;  Martin  v.  Smith, 
llfi  Ala.  639,  22  So.  917;  Brooks  v. 
Matthe-vvs,  78  Ga.  739,  3  S.  E.  627; 
Jossey  i'.  Railroad  Co.,  109  Ga.  439, 
34  S.  E.  664;  Georgia  Medicine  Co. 
r.  Hyman,  117  Ga.  851,  45  S.  E.  238; 
Black  r.  Railway  Co.,  Ill  111.  351, 
53  Am.  Rep.  628;  Rogers  v.  Place, 
29  Ind.  577  ;  American  Ins.  Co.  i\  Mc- 
Whorter,  78  Ind.  136;  JlcCormack  v. 
jNIolburg,  43  Iowa,  561 ;  Wallace  r. 
Chicago,  etc.,  Ry.  Co.,  67  Iowa,  547, 
25  N.  W.  772 ;  Bonnot  Co.  i'.  Newman, 
108  Iowa,  158.  78  N.  W.  817;  Insur- 
ance Co.  r.  Hodgkins,  66  Me.  109; 
Eldridge  v.  Dexter,  etc.,  Co.,  88  Me. 
191.  33  Atl.  07 1;  Jackson  r.  Olney, 
140  Mass.  195,  4  N.  E.  225;  Liska 
V.  Lodge,  112  Mich.  635,  71  X.  W. 
171;  Dellinger  v.  Gillespie,  118  N.  C. 
737,  24  S.  E.  538;  Greenfield's  Estate, 
14  Pa.  St.  489,  496;  Pennsylvania 
R.  Co.  !'.  Shay,  82  Pa.  St.  198;  John- 
son V.  Patterson,  114  Pa.  St.  398, 
6  Atl.  746;  Bishop  v.  Allen,  55  Vt. 
423;  Sanger  r.  Dun,  47  Wis.  615, 
620,  3  N.  W.  388,  32  Am.  Rep.  789. 


In  Williams  r.  Leisen,  72  N.  J.  L. 
410,  60  Atl.  1096,  the  defendant  testi- 
fied when  sued  on  a  -written  contract 
for  the  purchase  of  books  that  the 
plaintiff's  agent  told  him  that  he 
wanted  to  get  some  influential  citizens 
to  indorse  the  work  and  the  defend- 
ant signed  the  slip  supposing  that  it 
was  merely  an  indorsement  of  the 
work.  This  -svas  held  insufficient  to 
excuse  the  defendant. 

'  JIcElroy  i.  Maxwell,  101  Mo.  294, 
14  S.  W.  1. 

'  Warden  v.  Reser,  38  Kans.  86, 
16  Pac.  60;  Alexander  r.  Brogley, 
62  N.  J.  L.  5S4,  41  Atl.  691,  63 
N.  J.  L.  307,  43  Atl.  888;  Smith  v. 
Smith,  134  N.  Y.  02,  31  N.  E.  258, 
30  Am.  St.  Rep.  617.  But  see  Reid 
r.  Bradley,  105  Iowa,  220,  74  N.  W. 
896 ;  Do-wagiac  Mfg.  Co.  i\  Schroeder, 
108  Wis.  109,  84  N.  W.  14.  See 
supra,  §  634. 

°  See  supra,  §  5. 

"Mansfield  v.  Hodgdon,  147  Maaa. 
304,  17  N.  E.  544.    And  see  supra,  §  5. 

"  See  supra,  §  5. 
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In  such  a  case  it  may  be  supposed  either  that  the  parties  both  in- 
tended the  same  thing,  or  it  may  be  supposed  that  they  intended 
different  things.  Under  the  first  supposition  the  contract  should 
be  reformed  in  order  to  express  what  the  parties  intended.  This 
is  a  recognized  department  of  equity  jurisprudence,  and  proceeds 
upon  the  assumption  that  a  legal  contract  has  been  made  which  is 
different  in  its  terms  from  that  which  equitably  should  govern 
the  relations  of  the  parties.  The  power  of  equity  to  reform  con- 
tracts has  been  to  some  extent  usurped -by  courts  of  law,  in  fact, 
though  not  in  name;  for  the  result  attained  by  a  court  of  equity 
may  frequently  be  reached  by  a  court  of  law  by  simply  ad- 
mitting evidence  of  the  actual  intention  of  the  parties  and 
enforcing  the  bargain  which  the  parties  intended  to  make.  The 
jurisdiction  of  equity  is  confined  to  written  instruments,  but  as 
to  such  instruments  its  jurisdiction  is  clear. ^^  The  same  principle, 
it  is  believed,  would  be  applied  by  a  court  of  law  to  an  oral  con- 
tract. For  instance,  in  case  of  a  sale  by  sample,  if  the  sample  is 
subject  to  a  secret  defect  unknown  to  the  parties,  the  obligation 
of  the  seller  is  to  furnish,  not  goods  like  the  sample,  but  goods 
of  the  kind  to  which  the  sample  seems  to  belong.-'^  In  terms, 
such  a  contract  obviously  binds  the  seller  to  furnish  defective 
goods  only.  But  the  mutual  mistake  as  to  a  material  fact  can  be 
rectified  and  the  parties  "  put  in  the  same  position  as  if  their 
erroneous  assumption  had  been  correct,  and,  therefore,  their  con- 
tract, instead  of  being  avoided,  is  upheld,  according  to  their  true 
intention."  ^*    It  is  essential  to  relief  that  the  intent  of  the  parties 

"  Walker  v.  Armstrong,  8  De  G.  M.  688 ;  Tessoir  v.  Insurance  Co.,  40  Mo. 

■&    G.    531;    Hunt    r.    Eousmaniere's  33,  93  Am.  Dec.  293;   Story  v.  Gam- 

Admr.,    1    Pet.    1,    13,    7   L.    ed.   27;  mell,    68   Neb.    709,    94   N.   W.   982; 

Walden   v.    Skinner,    101   U.    S.   577,  Loss  v.  Obiy,  22  N.  J.  Eq.  52;  Mc- 

583,  25  L.  ed.  963 ;  Andrews  v.  Essex  Kay  v.  Simpaon,  6  Ir.  Eq.  452 ;  Gower 

Ins.   Co.,   3   Mason,    6,   10;    Stone   v.  v.    Sterner,   2   Whart.   75;    Gammage 

Hale,  17  Ala.  557,  52  Am.  Dec.  185;  v.  Moore,  42  Tex.  170. 
Cake  V.  Peet,  49  Conn.  501 ;  West  v.  "  Heilbutt  r.  Hickson,  L.  R.  7  C.  P. 

Suda,    69    Conn.    60,    36    Atl.    1015;  438;    Drummond    v.    Van    Ingen,    12 

Miller   v.   Davis,   10   Kans.   541;    In-  A.  C.  284;    Coates  v.  Cook,   101   Ga. 

skoe   V.   Proctor,   6  T.  B.  Mon.   311;  586,  28  S.  E.  982.     Compare  Dickin- 

Gaylord   v.   Pelland,    169   Mass.   356,  son  v.  Gay,  7  Allen,  29,  83  Am.  Dec. 

47  N.  E.   1019;   Smith  v.  Jordan,  13  656. 

Minn.   264,   97   Am.   Dee.  232;   Wall  "Wald's    Pollock,    Contracts     (3d 

V.  Meilke,   89  Minn.   232,  94  N.  W.  ed.),  p.  620. 
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should  have  been  identical ;  not  even  a  court  of  equity  can  make 
a  new  agreement  for  the  parties  which  the  parties  never  intended 
to  make  for  themselves.''^ 

§  656.  Rescission  of  contract  for  mistake. —  If  parties  enter  into 
a  bargain  on  the  assumption  that  certain  things  are  true,  it  is 
inequitable  to  enforce  the  bargain  or  to  allow  it  to  stand  if  the 
mistake  relates  to  a  matter  so  fundamental  that  it  must  be 
assunied  that  the  parties  would  not  have  entered  into  the  trans- 
action had  they  known  the  truth.  Here  the  mistake  lies  not  in 
failing  to  express  an  intended  agreement  (which  might  be  recti- 
fied), but  in  entering  into  any  bargain  at  all,  in  view  of  the  cir- 
cumstances. To  rescind  the  transaction  is,  therefore,  the  only 
available  remedy.  An  illustration  of  this  kind  of  mistake  is 
where  an  agreement  was  made  for  the  sale  of  a  bar  of  metal, 
understood  to  contain  a  certain  proportion  of  silver.  Through 
some  mistake  in  the  assay  on  the  strength  of  which  the  bargain 
was  made,  the  understanding  of  the  parties  was  erroneous;  there 
was  less  silver  than  supposed.  It  was  held  that  on  tendering  back 
the  bar,  the  buyer  was  entitled  to  recover  the  money  he  had  paid.-'^ 
It  will  be  noticed  that  there  was  here  an  actual  sale  of  the  bar 
in  question.  There  was  a  clear  expression  of  assent  to  the  sale 
of  that  particular  bar.  The  case,  therefore,  is  one  of  rescission 
of  a  sale  on  equitable  grounds.  As  in  most  such  cases  where  chat- 
tels are  involved,  the  reiiK'dy  is  at  law."  Similarly,  where  a 
watch  was  sold  on  the  assumption  that  it  was  gold,  when  in  fact 
it  was  base  metal,  rescission  is  permitted.'''*    Another  application 

"  Mackenzie  v.  Coulso'n'  L.  R.  8  Eq.  89] ;  therefore,  the  decisions  referred 

308,     375 ;     Hunt     v.     Rousmaniere'a  to    in    this    and    the    preceding   note 

Admr.,  1  Pet.  1,  14,  7  L.  ed.  27.     See  must  be   rested   on   the   ground   sug- 

also   Wald's    Pollock,    Contracts    (3d  gested  in  the  text.     If  A.  buys  from 

ed.),  p.  639.  B.,  and  pays  for  a  mass  of  oats  at  a 

"  Cox  r.  Prentice,  3  M.  &,  S.  344.  fixed  sum  per  bushel,  the  quantity 
If  the  bar  had  contained  more  silver  being  estimated  by  the  quantity  of  a 
tlian  supposed,  the  seller,  on  the  same  portion  of  the  mass  -which  has  been 
principle,  -would  have  been  entitled  measured,  which  both  suppose  to  con- 
to  rescind  the  transaction.  tain   500   bushels,  though  in   fact  it 

"See  supra,  §  566  et  seq.  contains  but  500  half-bushels,  A.  can 

,.  Q^parling   v.   Marks,    86    111.    125.  recover  from  B.  for  the  excess  of  the 

Neither  in  England   or  in  Illinois  is  estimated     over     the     real     quantity, 

rescission  allo-^ved  merely  for  breach  Wheadon  v.  Olds,  20  Wend.  174.   And 

of  -warranty   [see  supra.   §   608,  note  sec   Devine   v.   Ed-wards,    87   111.    177. 
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of  the  same  principle  is  found  where  parties  enter  into  a  contract 
to  sell  on  the  assumption  of  the  existence  or  good  condition  of 
the  goods  to  which  the  bargain  relates.  This  matter  is  covered 
by  special  provisions  in  the  Sales  Act.''®  The  whole  doctrine  of 
recovery  of  money  paid  under  mistake  is  based  upon  the  same 
doctrine.^"  It  is  insufficient  to  entitle  a  party  to  redress  that  he 
himself  was  under  a  mistake.  The  mistake  must  have  been 
m.utual.^^  How  far  knowledge  by  one  party  that  the  other  is 
under  a  mistake  will  have  any  legal  effect  has  already  been  con- 
sidered in  connection  with  the  subject  of  fraud.^^  "Whether  the 
mistake  relates  to  the  subject-matter  of  the  contract,  the  parties, 
the  price,  or  to  collateral  circumstances,  is  not  material  in  itself-^ 
The  vital  point  is  whether  the  mistake  was  in  regard  to  so  funda- 
mental a  matter  as  to  go  to  the  root  of  the  contract  and  so  make 
it  inequitable  to  allow  it  to  stand.  A  very  material  mistake  as  to 
collateral  circumstances  may  be  of  more  importance  than  a  slight 
mistake  as  to  the  character  or  quality  of  the  subject-matter.^^ 

§  657.  Mistake  having-  no  legal  consequences. — The  discussion 
in  the  previous  sections  has  sufficiently  indicated  that  in  some  cases 
mistake  is  immaterial;  namely,  where  there  is  clear  expression 
of  mutual  assent  to  a  bargain,  and  one  party  is  under  a  mistake 
as  to  the  meaning  or  effect  of  it,^*  or  even  both  parties  are  under 

If     copartners     make     a,     settlement  ^^  Supra,  §  631. 

based  on  their  understanding  of  what  ^  See     Wald's     Pollock,     Contracts 

the  firm  books  showed  to  be  the  state  (3d  ed.),  p.  582,  passages  from  which 

of  their  accounts,  relief  may  be  had  are   approved  in  Xordyke   v.   Kehlor, 

if  by  reason  of  a  mutual  mistake  in  155  ^j_g_  043^  e54^  gg  g,  -^y.  287,  78 

such   understanding    one    party    paid  j,^^    g^.  Rep.  600;   Irwin  v.  Wilson, 

to  the  other  more  or  less  than  was  ^-  qj,jq  g^^  ^gg^  437^  ;^g  j^t.  e_  209. 

his     due.     Moors     v.     Bigelow,     158  ,,  g^^  ^            g  g_     g^^  ^,^^  g^^j^, 

Mass.    60,    32   N.    E.    900;    Locke    v. 

Locke,  166  Mass.  435,  44  N.  E.  346; 

McGunn    v.    Hanlin,    29    Mich.    476;        ,,    ,  ,,         .  ,   ,        ,      ,     ,      .       ,,. 
„     ,         _  ,      ,>  Tir-        n^n    /^  AT  inT        that  the  mistal-cc  of  a  dealer  m  adding 
Cobb  V.  Cole,  44  Minn.  278,  46  N.  W.  ^,  .         .^  ,  „         „. 

up  the  various  items  of  the   selling 

"'sections  7,  8.     See  supra,  §§  160-       P"««  °f  materials  upon  which  he  was 

-„^  asked  to  furnish  an  estimate  did  not 

I60. 

=»  See   Keener,    Q«o«i-Contracts,   26       justify  a  court  of  equity  in  canceling 

.  „„„  a  contract  to  furnish  such  materials 

et  seq. 

='See  supra,   §   5,   and  cases  there  formed  by  the  buyer's  acceptance  of 

cited,  showing  that  an  innocent  party  an  offer  based  on  such  erroneous  esti- 

may  hold  to  his  bargain  one  who  has  mate, 
by  mistake  expressed  assent  to  it. 


meyer   v.    Schroeppel,   226   111.   9,   80 
N.  E.  564.     It  was  held  in  this  case 
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a  mistake,  but  not  the  same  mistake,  as  to  its  meaning  or  effect.^* 
Again,  even  a  mntual  mistake  may  be  in  regard  to  so  trivial  a 
matter  that  it  will  not  be  the  basis  of  relief.  Finally,  even  a  mn- 
tual  mistake  of  law  will  not  generally  furnish  a  basis  for  relief.^'' 
This  principle  is  especially  applied  in  actions  to  recover  money 
paid  under  a  mistake.^^ 

§  658.  Effect  of  duress. — Duress,  like  fraud  and  mistake,  may 
completely  prevent  the  mutual  assent  necessary  for  the  formation 
of  a  contract  or  sale,  or  it  may  be  merely  a  ground  for  setting 
aside  a  bargain  because  the  mutual  assent  thereto  was  improperly 
obtained.  If  a  man  by  force  compels  another  to  go  through  cer- 
tain indications  of  assent,  as  by  taking  his  hand  and  forcibly 
guiding  it,  there  is  no  mutual  assent.  But  in  the  ordinary  case 
where  duress  is  exercised,  as  generally  when  fraud  is  exercised, 
there  is  an  actual  expression  of  assent,  but  in  view  of  the  way  in 
which  the  assent  was  obtained  it  is  inequitable  to  permit  the 
enforcement  of  the  bargain.^® 

§  659.  Legal  and  equitable  duress. —  Duress,  unlike  fraud  and 
mistake,  was  recognized  by  the  common  law  as  a  ground  for  the 
avoidance  of  contracts ;  but  the  scope  of  the  defense  was  someH'hat 
technically  confined.  "  It  must  be  a  threatening,  beating,  or  im- 
prisonment of  the  party  himself,  that  doth  make  the  deed,  or  his 
wife."  ^*  Courts  of  equity  long  since  refused  to  be  controlled  by 
this  narrow  limitation,  and  established  the  rule  that,  "Any  influ- 
ence brought  to  bear  upon  a  person  entering  into  an  agreement,  or 
consenting  to  a  disposal  of  property,  which,  having  regard  to  the 
age  and  capacity  of  the  party,  the  nature  of  the  transaction,  and 
all  the  circumstances  of  the  case,  appears  to  have  been  such  as 
to  preclude  the  exercise  of  free  and  deliberate  judgment,  is  con- 
sidered by  courts  of  equity  to  be  undue  influence,  and  is  a  ground 
for  setting  aside  the  act  procured  by  its  employment."  ^"  At  the 
present  day  there  seems  no  reason  why  courts  of  law  should  not 
disregard  the  early  common-law  limitations   as  to  what   cou^ti- 

=»  Preston  r.  Luck,  27  Ch.  D.  497;  =»  See  Fairbanks  v.  Snow,  145  :Mass. 

Sawyer   v.  Hovey,  3  Allen,  331,  333,  153,    154,    13   N.    E.   596,    1   Am.   .-St. 

81  Am.  Dec.  659.  Rep.  446. 

=°Wald's    Pollock,     Contracts     (3d  '^  Sheppard's  Touchstone,  61. 

Ed.),  p.  616.  ""Wald's     Pollock,     Contracts     (3d 

"'See     Wald's    Pollock,  .  Contracts  ed.),732. 
(3d  ed.),  p.  579. 
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tutes  duress,  and  follow  the  same  course  that  they  have  in  regard 
to  fraud  and  mistake;  namely,  adopt  and  enforce  the  equitaljle 
doctrine.^^ 

§  660.  Impossibility  —  How  distinguished  from  mistake. —  Th^j 
mere  fact  that  performance  of  a  contract  is  impossible  does  not  pre- 
vent liability  upon  it.  A  man  may  guarantee  performance  of  any- 
thing whatever,  if  he  chooses  to  do  so."^  Where  impossibility  is  a 
defense  to  a  contract,  it  is  because  in  the  absence  of  positive  state- 
ments to  the  contrary  in  the  contract  the  court  will  assume  that 
the  parties  contracted  on  the  assumption  that  the  performance 
would  remain  possible.  The  nature  of  the  defense  of  impossi- 
bility is  very  similar  to  that  of  mistake.  Indeed  many  cases  that 
are  ordinarily  classed  as  cases  of  impossibility  should  rather  be 
classed  under  the  heading  of  mistake.  Impossibility  of  perform- 
ance may  be  due  either  to  a  circumstance  existing  at  the  time  the 
bargain  was  made,  or  to  supervening  circumstances  which  render 
performance  in  the  future  impossible  though  not  impossible  when 
the  bargain  was  made.  Impossibility  of  the  former  sort  generally 
involves  mistake.  A  typical  illustration  of  this  is  where  without 
the  knowledge  of  the  parties  the  goods  to  which  the  bargain  re- 
lates have  been  destroyed  or  injured.  The  case  has  already  been 
considered.^^     It  should  be  observed,  however,  that  the  defense 

"  See  further  Wald's  Pollock,  Con-  was  not  liable.     It  is  to  be  observed 

tracts   (3d  ed.),  728  et  seq.  that  the  contract  might  very  easily 

'^  Clifford  V.  Watts,  L.  R.  5  C.  P.  have  been  written  so  as  to  amount 

577,  per  Willes,  J. ;  Bennett  v.  Morse,  to    a   covenant   on   the    part   of   the 

6    Colo.    App.    122;    Eeid    v.    Alaska  lessee  to  pay  a  royalty  at  all  events 

Packing  Assn.,   43   Or.   429,   73   Pac.  on  a  minimum  number  of  tons.    Min- 

337  ;   Stratford  Gas  Co.  v.  Stratford,  ing  leases  in  the  latter  form  are  often 

26  Ont.  App.  109.  made.      Lehigh   Zinc    &    Iron    Co.   v. 

»=See  supra,  §§  160,  656.    A  some-  Bamford,   150   U.   S.   665,    14    S.   Ct. 

what  similar  sort  of  case  is  that  of  219,    37    L.    ed.    1215 ;    McDowell    v. 

Clifford  V.  Watts,  L.  R.  5  C.  P.  577.  Hendrix,    67    Ind.    513;    Valley   City 

There    was    here    a    lease    of   certain  Mining  Co.  v.  Prange,  123  Mich.  211, 

clay  pits,  with '  a  covenant  that  the  81  N.  W.  1074;  Wharton  v.  Stouten- 

lessee  should  dig  not  less  than  1,000  burgh,   46   N.   J.   L.    151 ;    Timlin   v. 

tons,  nor  more  than  2,000  tons  of  pot-  Brovm,  158  Pa.  St.  606,  28  Atl.  236. 

ter's  clay  in  each  year,  paying  there-  Compare  Monnett   v.   Potts,   10   Ind. 

for  a  royalty  of  23   6d  per  ton.     It  App.  191,  37  N.  E.  729.     But  leases 

turned  out  that  there  was  insufficient  having   the   same    effect    as   that   in 

clay  to  enable  the  lessee  to  perform  Clifford  v.   Watts   are   also  common, 

his  contract;  and  it  was  held  that  he  Ridgely    v.    Conewago    Iron    Co.,    53 
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of  impossibility  also  exists  in  such  a  case.  If  one  party  to  the 
transaction  knew  the  true  situation,  there  would  be  no  mutual 
mistake,  and  if  this  party  naerely  kept  silence  his  conduct  would 
not  generally  be  held  fraudulent,  yet  there  can  be  no  doubt  that 
the  ignorant  promisor  would  be  excused  from  performing  his 
promise. 

§  661.  When  impossibility  excuses. —  It  is  not  every  case  of  im- 
jiossibility  which  will  excuse  the  promisor  from  liability  even 
though  he  does  not  expressly  undertake  the  risk  of  impossibility. 
There  are,  however,  three  eases  where  it  is  well  settled  that  the 
promisor  will  be  excused  unless  in  the  contract  he  expressly 
agreed  to  assume  the  risk  of  performance,  whether  possible  or 
not;  and  a  fourth  case  where  the  defense  is  sometimes  allowed: 
1.  Impossibility  due  to  a  change  in  the  law.^  But  impossibil- 
ity owing  to  foreign  law  does  not  excuse.'^  Where,  however,  a 
foreign  law  making  performance  impossible  existed  at  the  time 
of  the  contract,  if  the  parties  were  ignorant  of  it,  both  are  ex- 
cused; not  on  the  ground  of  impossibility,  but  because  it  is  a 


Fed.  Eep.  988 ;  Gribben  i'.  Atkinson, 
64  ilieli.  651,  31  N.  W.  570;  Blake 
r.  Lobb's  Estate,  110  Mch.  608,  68 
X.  W.  427;  Buchanan  v.  Layne,  95 
Mo.  App.  148,  68  S.  W.  952;  Cook 
r.  Andrews,  3fi  Ohio  St.  174;  Brick 
Co.  i\  Pond,  38  Ohio  St.  65;  Muhlen- 
berg V.  Henning,  116  Pa.  St.  138,  9 
Atl.  144;  Boyer  r.  Fulmer,  176  Pa. 
St.  2S2,  35  Atl.  235.  See  also  Nor- 
dyke  &  Marmon  Co.  v.  Kehlor,  155 
Mo.  643,  56  S.  W.  287. 

"  Baily  /'.  De  Orespigny,  L.  E.  4 
Q.  B.  180,  is  a  leading  case.  A  cove- 
nant that  land  should  not  be  built 
upon  was  held  excused  by  the  seizure 
of  the  land  by  eminent  domain  by  a 
railroad  company,  under  authority  of 
an  act  of  Parliament,  for  the  purpose 
of  building  a  railroad  station.  Im- 
possibility created  by  law  was  also 
held  an  excuse  for  nonperformance  in 
Avery  v.  Bowden,  5  E.  &  B.  714 ; 
Reid  V.  Hoskins,  5  E.  &  B.  729; 
Board  of  Commissioners  v.  Voung,  59 
Fed.  Rep.  96,   108;   Dunham  v.   New 


Britain,  55  Conn.  378,  11  Atl.  354; 
Scovill  r.  McMahon,  62  Conn.  378,  26 
Atl.  479,  21  L.  E.  A.  58,  36  Am.  St. 
Eep.  350 ;  Kuhn  r.  Freeman,  15  Kans. 
423 ;  Gammon  v.  Blaisdell,  45  Kans. 
221,  25  Pac.  580;  Theobald  v.  Bur- 
leigh, 66  X.  H.  574,  23  Atl.  367; 
Briclc  Presb.  Cliurch  r.  City  of  New 
York,  5  Cow.  538 ;  Kaiser  v.  Eich- 
ardson,  5  Daly,  301 ;  Jones  v.  Judd, 
4  N.  Y.  412;  Burkhardt  v.  Georgia 
School  Township,  9  S.  Dak.  315,  69 
N.  W.  16.  Compare  Klauber  r. 
Street  Ey.  Co.,  95  Cal.  353,  30  Pac. 
555 ;  Newport  News  Co.  v.  McDonald 
Brick  Co.'s  Assignee,  109  Ky.  408, 
59  S.  W.  332;  Baker  v.  Johnson,  42 
N.  Y.  126. 

'"'Barker  v.  Hodgson,  3  M.  &  S. 
267  •-  Spence  v.  Chodwick,  10  Q.  B. 
517;  Kirk  v.  Gibbs,  1  H.  &  N.  810; 
CliflFord  r.  Watts,  L.  E.  5  C.  P.  577, 
586;  Cunningham  v.  Dunn,  3  C.  P.  D. 
443 ;  Jacobs  v.  Credit  Lyonnais,  12 
Q.  B.  D.  589;  Ashmore  v.  Cox,  [1899] 
1  Q.  B.  436;  Tweedie  Trading  Co,  v. 
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mutual  mistake  of  fact  justifying  relief.^"  When  the  law  inter- 
poses to  prevent  the  performance  of  a  contract,  but  such  pro- 
hibition is  for  a  limited  time,  the  obligation  to  perform  the 
contract  will  be  suspended  while  the  law  is  in  force,  but  the 
parties  will  not  be  discharged  from  performance.*^  2.  Impos- 
sibility due  to  the  death  or  illness  of  one  who  by  the  terms  of  the 
contract  is  to  do  an  act  which  requires  his  personal  performance. 
Generally  it  is  the  promisor  himself  who  is  to  render  the  personal 
performance,  but  the  principle  is  also  applicable  to  a  case  where 
the  promisor  agrees  that  a  third  person  shall  render  such  per- 
f ormanee.^^^  Most  of  the  cases  illustrating  this  kind  of  case  are 
contracts  for  personal  service,  but  the  principle  is  applicable  to 
a  contract  to  make  and  sell  goods,  which  by  its  terms  of  the  bar- 
gain or  nature,  contract  requires  the  seller's  personal  work, 
as  a  contract  to  paint  a  portrait. ^^  3.  Impossibility  due  to 
the  destruction  or  change  in  character  of  the  goods  to  which 
the  contract  related.  This  kind  of  impossibility  is  specifically 
covered  by  section  8  of  the  Sales  Act.^*  This  principle  has 
I)een  extended  to  cases  where  the  subject-matter  of  the  sale 
was  not  in  existence  at  the  time  of  the  bargain,  and  in- 
deed never  came  into  existence.  For  instance,  an  agree- 
ment to  sell  a  future  crop  of  specified  land  is  excused  if 
there  is  no  crop.*"  But  an  agreement  to  sell  a  specified  quantity 
of  produce  is  not  excused  by  the  fact  that  the  seller  pxpected  to 

James    P.    McDonald    Co.,    114    Fed.  "Supra,  §   163.     See  supra,  §  164. 

B.ep.  985;  Beebe  t'.  Johnson,  19  Wend.  "Howell  v.   Coupland,   1   Q.  B.  D. 

500,  32  Am.  Dec.  518.  258.      Tlie    defendant    in    this    case 

""Eosenbaum     v.      United      States  agreed  to  sell   200   tons   of  potatoes 

Credit  System  Co.,  64  N.  J.  L.  34,  44  "  grown    on    land    belonging    to    the 

Atl.  966.  said  Robert  Coupland  in  Whaplode." 

"  School  District  v.  Howard,  (Neb.)  This  was  construed  as  meaning  land 

95  X.   W.   666.  belonging  to  the   said  Robert   Coup- 

'"  Spalding  v.  Rosa,   71   N.   Y.   40,  land   at    the   time    the    bargain   was 

27  Am.  Rep.  7.  made.     There  were   sixty-eight  acres 

^  The    following    cases    related    to  of  such  land  which  would,  in  an  ordi- 

contracts   of   service,  but   sufficiently  nary  season,  produce  a  much  larger 

illustrate      the      general      principle.  quality  than  200  tons.     Without  any 

Boast    V.    Firth,   D.    R.    4    C.    P.    1 ;  fault  on  the  part  of  the  defendant  a 

Spalding  v.   Rosa,    71   N.  Y.   40,   27  disease  attacked  the  crop  so  that  the 

Am.   Rep.  7;    Blakely  v.   Sousa,   197  whole  marketable  produce  of  the  land 

Pa.  St.  305    47  Atl.  286,  80  Am.  St.  was  but  a  fraction  of  200  tons.     It 

Eep.  821.  was  held  that  the  defendant  was  ex- 

70 
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fulfill  tlie  contract  with  the  crop  of  particular  land,  and  that  crop 
without  fault  on  his  part  is  a  failure.*^  -i.  Another  kind  of  im- 
possibility is  due  to  the  failure  of  the  contemplated  means  of 
performance.  It  is  cases  of  this  sort  that  give  rise  to  the  greatest 
difficulty.  It  has  indeed  been  said  that  "  There  are  many  cases 
holding  that  the  continued  existence  of  the  means  of  performance, 
or  of  the  subject-matter  to  which  the  contract  relates,  is  an  implied 
condition,  and  the  rule  seems  to  rest  on  the  presumption  that  the 
parties  necessarily  intended  an  exception."  *^  And  some  cases  bear 
out  the  general  doctrine  that  the  destruction  of  the  contemplated 
means  of  performance  is  an  excuse.**  It  is  hard,  however,  to  dis- 
tinguish such  cases  from  cases  where  it  has  been  held  that  pre- 
vention by  foreign  law  is  not  an  excuse,**  for  in  such  cases  also  it  is 
true  that  the  contemplated  means  of  performance  have  become 
impossible.  So  it  has  been  held  that  prevention  of  the  perform- 
ance of  a  contract  of  shipment  by  the  blockade  of  a  port  does 
not  excuse  the  promisor.*"    Yet  here,  too,  the  contemplated  means 


eused.  To  somewhat  the  same  effect, 
see  Browne  v.  United  States,  30  Ct. 
CI.  124;  Ontario  Fruit  Assn.  v. 
Cutting  Packing  Co.,  134  Cal.  21,  60 
Pae.  28,  53  L.  R.  A.  6S1,  86  Am.  St. 
Rep.  231;  Losecco  f.  Gregory,  108 
La.  648,  32  So.  085. 

"  Anderson  r.  May,  50  Jlinn.  280, 
52  N.  W.  530,  17  L.  R.  A.  555,  36 
Am.  St.  Rep.  042.  This  was  a  con- 
tract to  sell  beans,  and  from  the  facts 
the  court  found  that  it  fairly  ap- 
peared that  the  beans  were  to  be 
grown  by  the  plaintiff,  but  that  it 
could  not  be  gathered  that  he  was  to 
grow  the  beans  on  any  particular 
land.  See  also  Newell  v.  New  Hol- 
stein  Canning  Co.,  119  Wis.  635,  97 
N.  W.  487.  Compare  Rice  v.  Weber, 
48  111.  App.  573. 

«  Dolan  V.  Rodgers,  149  N.  Y.  489, 
493,  44  N.  E.  167. 

"  Nickoll  y.  Ashton,  [1900]  2  Q.  B. 
289.  In  this  case  the  seller  had  con- 
tracted to  ship  a  cargo  by  the  steam- 
ship "  Orlando."  At  the  time  when 
performance  should  have  been  ren- 
dered, this  steamship  had  been 
stranded  without  fault  of  the  teller. 


It  was  held  that  the  latter  was  ex- 
cused from  the  obligation  of  his  con- 
tract. Clarksville  Land  Co.  i\  Har- 
riman,  08  N.  H.  374,  44  Atl.  527. 
In  this  case  there  was  a  contract  to 
drive  logs  down  a  stream  tributary 
to  the  Connecticut  river.  Owing  to  a 
fall  in  the  water  in  the  stream,  per- 
formance became  impossible.  It  was 
held  that  there  could  be  no  recovery. 
In  Stewart  c.  Stone,  127  N.  Y.  500, 
28  N.  E.  595,  where  the  parties  to 
a  contract  for  the  manufacture  of 
goods  assumed  that  they  were  to  be 
made  in  a  specific  factory  of  the 
seller  though  the  contract  did  not 
expressly  so  provide.  It  was  held 
that  destruction  of  the  factory  ex- 
cused the  seller.  Such  a  case  must 
be  distinguished  from  one  where  the 
contract  may  be  satisfied  by  goods 
manufactured  in  any  factory.  Sum- 
mers V.  Hibbard,  153  111.  102,  38  N.  E. 
899,  46  Am.  St.  Eep.  872;  Booth  v. 
Rolling  iliU  Co.,  60  N.  Y.  487. 

"  See  supra,  note  35. 

"Ashmore  v.  Cox,  [1899]  1  Q.  B. 
436. 
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of  performance  have  become  impossible.  It  is  probable  that  the 
tendency  of  the  law  is  toward  an  enlargement  of  the  defense  of 
impossibility,  and  in  any  case  where  it  may  fairly  be  said  that 
both  parties  assumed  that  the  performance  of  the  contract  would 
involve  the  continued  existence  of  a  certain  state  of  affairs,  im- 
possibility of  performance  due  to  a  change  in  this  condition  of 
affairs  will  be  an  excuse.  But  the  mere  fact  that  the  promisor 
is  himself  unable  to  perform  a  thing  in  itself  possible  is  never 
an  excuse;*®  and  impossibility  due  to  the  fault  of  the  promisor 
is  also  no  defense.*'^  On  this  principle  if  a  corporation  voluntarily 
winds  up  business  it  is  liable  for  failing  to  fuliill  its  contracts.*^ 
And  where  a  corporation  is  wound  up  by  act  of  the  State  —  if 
the  action  of  the  State  was  due  to  the  fault  of  the  corporation,  it 
is  liable.*^  It  sometimes  happens  that  because  of  excusable  im- 
possibility or  other  legal  defense  a  contractor  is  unable  to  fulfill 
all  of  a  number  of  similar  obligations  and  yet  could  fulfill 
any  one  of  these  obligations  if  he  totally  disregarded  the  others. 
In  such  a  ease  the  contractor  may  apportion  the  possible  per- 
formance pro  rata  among  the  several  contracts,  and  be  excused 
from  further  liability.^" 

§  662.  Bankruptcy. —  Bankruptcy  may  affect  contracts  to  sell 
or  sales  of  goods  by  destroying  the  title  of  the  seller  and  thereby 
preventing  performance.  Such  prevention,  of  course,  does  not  dis- 
charge the  contract,  but  the  only  relief  which  the  solvent  party 
can  obtain  is  proof  in  bankruptcy  of  the  damages  he  has  suffered. 

"Jones  V.  United  States,  96  U.  S.  Ritter  v.  Miitual  Life  Ins.   Co.,   169 

24,  24  L.  ed.  644;    Summers  v.  Hib-  U.  S.   139,   18   S.   Ct.   300,  42  L.  ed. 

bard,  153  111.  102,  38  N.  E.  899,  46  693. 
Am.  St.  Rep.  872.  '"  Spader  v.  Mural  Decoration  Co., 

"Booth    V.    Rolling    Mill    Co.,    60  47  N.  J.  Eq.  18,  20  Atl.  378;  Bolles 

N.  Y.  487.  V.  Crescent  Drug  &  Chemical  Co.,  53 

■^Yelland's  Case,  L.  R.  4  Eq.  350:  K  J.  Eq.  614,  32  Atl.   1061;   Rosen- 

Re   London,    etc.,    Co.,    L.    R.    7    Eq.  baum  v.  United  States  Credit  Co.,  61 

550;  Re  Dale,  43  Ch.  D.  255;  Lovell  N.  J.  L.  543,  40  Atl.  591.     But  see 

r.  St.  Louis  Ins.  Co.,  Ill  U.  S.  264,  Malcomson  v.  Wappoo  Mills,  88  Fed. 

28   L.   ed.    423;    KalkhoflF  v.   Nelson,  Rep.    680;    People   of   New    York    v. 

60  Minn.  284,  62  N.  W.  332;   Tiffin  Globe  Ins.  Co.,  91  N.  Y.  174;  Lenoir 

Glass  Co.  V.  Stoehr,  54  Ohio  St.  157;  v.    Linville    Improvement     Co.,     126 

Seipel  V.   Insurance   Co.,   84   Pa.   St.  N.  C.  922,  36  S.  E.  185,  51  L.  R.  A. 

47;   Potts  V.  Rose  Valley  Mills,  167  146. 

Pa.   St.   310,  31   Atl.   655.     See  also  °°  Oakman  v.  Boyce,  100  Mass.  477. 

EsB  'parte  Maclure,  L.  R.  5  Ch.  737; 


1108 


Rules  Affecting  Validity  of   Sales. 


All  liaukniptcy  laws  fix  a  day  of  cleavage  between  the  title  of  the 
bankrupt  and  the  title  of  the  trustee  in  bankruptcy,  or  similar 
official,  who  succeeds  to  the  bankrupt's  title,  in  order  to  settle  his 
estate.  In  the  nature  of  things,  it  is  impossible  for  a  trustee  in 
bar.kruptcy  to  take  title  until  he  is  appointed.^^  But  when  title 
vests  in  him  it  docs  so  by  relation  to  a  previous  time.  That  is, 
the  title  is  treated  as  having  existed  from  the  earlier  day.  Ac- 
cordingly, a  transfer  by  the  bankrupt  during  the  intermediate 
period  is  invalidated.  The  date  to  which  the  title  relates  has 
varied  in  different  systems  of  bankruptcy.  Under  the  English 
law  it  has  always  been  to  the  act  of  bankruptcy  by  virtue  of 
which  the  debtor  was  adjudicated  a  bankrupt.  Under  the  United 
States  law  of  1SG7,  the  relation  was  to  the  time  of  filing  the 
petition.  Under  the  present  Bankruptcy  Law  it  has  not  yet  been 
authoritatively  determined  Avhether  the  rule  is  the  same  as  under 
the  law  of  1867  or  whether  the  time  of  adjudication  is  the 
date.     The  language  of  the  statute  is  ambiguous,®^  and  the  de- 


"  Schoenthaler  r.  Roaskam,  107  111. 
App.  427 ;  Fuller  v.  N.  Y.  Fire  Ins. 
Co.,  18-1  Mass.  12,  67  N.  E.  879; 
Rand  v.  Iowa  Central  Ey.  Co.,  180 
X.  Y.  58,  78  X.  E.  57-t,  116  Am.  St. 
Rep.  .530. 

'-  Section  70  of  the  Bankruptcy  Act 
provides  that  the  trustee  shall  be 
■'  vested  by  operation  of  law  with  the 
title  of  the  bankrupt  as  of  tlie  date 
he  was  adjudged  a  bankrupt,  except 
in  so  far  as  it  is  to  pi'operty  which 
is  exempt,  to  all  ( 1 )  documents  re- 
lating to  his  property;  (2)  interests 
in  patents,  patent  rights,  copyrights, 
and  trade-marks;  (3)  powers  which 
he  might  liave  exercised  for  his  o\m 
benefit,  but  not  those  which  lie  might 
have  exercised  for  some  other  person; 
(4)  property  transferred  by  him  in 
fraud  of  his  creditors;  (5)  property 
which  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have 
transferred  or  which  might  have  been 
levied  upon  and  sold  vmder  Judicial 
process  i^ainst  him."  It  will  be  ob- 
.■iprvfd  that  the  trustee  gets  at  the 
time     of     adjudication     all     property 


which  "  prior  to  the  filing  of  the 
petition  the  bankrupt  could  have 
transferred."  This  seems  clearly  to 
state  a  relation  back  to  the  filing 
of  the  petition.  It  has  been  said 
that  the  first  part  of  the  extract 
quoted  from  the  statute  relates  to 
when  the  jiroperty  passes,  and  the 
later  part  relates  to  what  property 
passes  (Re  Pease,  4  Am,  B.  Rep. 
578;  Gray  i.  t'hase,  184  Mass. 
444,  68  K.  E.  076)  ;  but  when  the 
property  which  passes  is  defined 
only  by  the  time  when  the  bankrupt 
owned  it,  such  a  distinction  becomes 
meaningless.  It  may,  however,  be 
urged  in  support  of  the  view  that  the 
date  of  adjudication  is  the  day  of 
cleavage,  that  this  is  certainly  true, 
under  the  words  of  the  statute,  in 
regard  to  documents,  interests  in 
patents,  copyrights  and  trade-marlcs, 
powers,  and  property  transferred  in 
fraud  of  creditors. —  the  first  four 
kinds  of  property  enumerated  in  tlie 
passage  quoted  from  the  act,  and  it 
would  certainly  be  unprecedented  for 
the  trustee  to  take  title  to  diflferent 
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cisions  of  tlie  courts  are  not  harmonious. °^  Under  the  previous 
hankruptcy  statutes,  English  and  American,  the  transfer  of  title 
to  the  bankrupt's  property,  as  of  the  day  of  cleavage,  has  been 
effective  absolutely  against  all  the  "world,  including  hona  fide  pur- 
chasers -without  notice  of  the  bankruptcy.^ 


There  is  nothing  in 


kinds  of  property  as  of  different  days. 
On  the  other  hand,  it  seems  generally 
admitted  thai;  a  claim  is  not  provable 
unless  it  existed  when  the  petition 
was  filed  (Remington,  Bankruptcy  ), 
and  though  there  is  no  absolute 
necessity  that  the  day  of  cleavage 
for  the  transfer  of  property  should  be 
the  same  as  that  for  the  proof  of 
claims,  yet  it  is  desirable  that  it 
should  be.  In  Englajid  the  day  has  al- 
ways been  different,  but  in  England 
after-acquired  property  of  an  undis- 
charged bankrupt  passes  to  his  as- 
signees in  bankruptcy.  The  truth  is 
the  drafting  of  the  act  is  faulty. 
There  is  a  contradiction  in  section  70, 
which  may  be  settled  as  matter  of 
positive  law  by  a  decision  of  the  Su- 
preme Court  of  the  United  States, 
but  which,  as  matter  of  English,  is 
not  to  be  reconciled. 

"  The  following  decisions  tend  to 
show  that  the  trustee's  title  relates 
to  the  filing  of  the  petition.  Re 
Breslauer,  121  Fed.  Rep.  910;  Re 
Goldberg,  121  Fed.  Rep.  578;  Re 
Antigo  Screen  Door  Co.,  123  Fed.  Rep. 
249,  59  C.  G.  A.  248;  Re  Briskman, 
132  Fed.  Rep.  201;  Re  Mertens,  131 
Fed.  Rep.  507,  134  Fed.  Rep.  101,  105; 
Kinmouth  v.  Braeutigam  (N.  J.),  52 
Atl.  226.  These  decisions  are  in  a 
large  measure  founded  upon  this 
dictum  in  Mueller  v.  Nugent,  184 
U.  S.  1,  14,  46  L.  ed.  405,  22  S.  Ct. 
269.  "  It  is  as  true  of  the  present 
law  as  it  was  of  that  of  1867,  that 
the  filing  of  a  patent  in  bankruptcy 
is  a  caveat  to  all  the  world,  and  in 
effect  an  attachment  and  injxinction." 


But  the  force  of  this  dictum  has  been 
taken  away  by  the  statement  in  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  50 
L.  ed.  782,  that  the  dictum  Avas  made 
in  regard  to  particular  facts  in  the 
case  "  and  did  not  involve  any  in- 
,  quiry  into  the  title  of  a  trustee  in 
bankruptcy  as  between  himself  and 
the  bankrupt."  Other  authoritieij 
take  the  view  that  the  property  vests 
in  the  trustee  as  of  the  date  of  adju- 
dication. See  Re  Parish,  122  Fed. 
Rep.  553;  Re  Barton's  Estate,  144 
Fed.  Rep.  540,  542;  Re  Mertens,  144 
Fed.  Rep.  818,  823,  77  C.  C.  A.  473; 
JRe  Cramond,  145  Fed.  Rep.  966;  Re 
Youngstron,  153  Fed.  Rep.  98,  82 
C.  C.  A.  232;  Gray  v.  Chase,  184 
Mass.  444,  68  N.  E.  676;  Kennedy 
V.  Pierce's  Loan  Co.,  100  Mo.  App. 
269,  73  S.  W.  357. 

"Willis  V.  Freeman,  12  East,  656; 
Cole  V.  Coles.  6  Hare,  517;  Re  Cal- 
cott,  [1S98]  2  Ch.  460;  Conner  t. 
Long,  104  U.  S.  228,  232,  26  L.  ed. 
723;  Re  Gregg,  1  Hask.  173;  Re 
Lake,  3  Bisa.  204;  Howard  v.  Cromp- 
ton,  14  Blatchf.  328;  Sicard  v.  Buf- 
falo, etc.,  Ry.  Co.,  15  Blatchf.  525; 
Stevens  v.  Jlechanics'  Bank,  101 
Mass.  109,  3  Am.  Rep.  325;  Palmer 
V.  Jordan,  163  Mass.  350,  40  N.  E. 
110;  Duffield  V.  Horton,  73  N.  Y. 
218.  It  has  been  held  that  even  an 
officer  acting  under  the  order  of  a 
court  is  liable  for  dealing  in  good 
faith  with  property  of  a  bankrupt 
after  the  day  to  which  the  trustee's 
title  has  relation.  Cooper  v.  Chitty. 
1  Burr.  20;  Balme  v.  Hutton,  1 
Cromp.  &  M.   262;   Garland  v.  Car- 
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tlie  laBgugge  of  the  present  act  which  seems  to  warrant  a  different 
rule.°'  In  a  referee's  decision,'*^  however,  the  view  was  taken  that 
between  the  time  of  the  filing  of  the  petition  and  the  time  of  the 
adjudication  purchasers  and  others  dealing  with  the  debtor  are 
protected  in  titles  they  take  from  him;"  and  this  view  has  found 
some  support  in  other  cases.^**  When, therefore,  a  sale  to  a  bankrupt 
buyer  is  involved,  it  is  essential  to  determine  the  day  dividing  his 
title  from  that  of  his  trustee  in  bankruptcy.  If  the  property  and 
possession  have  passed  to  the  buyer  before  that  day,  his  trustee  in 
bankruptcy  takes  the  goods,  and  the  seller  has  only  a  provable 
claim  for  the  price.  On  the  other  hand,  if  the  property  in  the 
goods  vests  in  the  bankrupt  subsequently  to  the  day  of  cleavage, 
he  retains  them  as  after-acquired  property,  and  the  seller  has  a 
right  of  action  for  the  price  against  the  bankrupt  personally,  but 
no  provable  claim  against  his  estate.  An  unpaid  seller  who  has 
sold  goods  to  a  bankrupt  often  desires  to  reclaim  the  goods  in- 
stead of  accepting  a  dividend  on  the  price  for  them.  If 
the  seller  still  has  a  lien  upon  the  goods,  or  by  stoppage  in 
transitu  can  regain  a  lien,  he  has  the  rights  of  any  seller  with  a 
lien.^^  And  if  the  sale  was  induced  by  fraud,  as  where  the  buyer 
intended  when  he  bought  the  goods  not  to  pay  for  them,''"  the 
seller  may  regain  his  title,  for  the  title  of  the  trustee  in  bank- 
ruptcy is  subject  to  all  equities  and  estoppels  to  which  the  bank- 

liale,    4    CI.    &    Fin.    693.      But     the  quently    transferred    whether     to     a 

United  State3  Supreme  Court  refused  bona  fide  purchaser  or  not. 

to   follow   these   precedents.     Conner  "Re  Pease,  4  Am.  B.  Eep.  578. 

V.  Long,  104  U.  S.  228,  26  L.  ed.  723.  ■"  This  in  effect  construes  the  words 

See  also  Johnson  v.  Bishop,  1  Woolw.  of   the   act   quoted    in   the   preceding 

324;  Bradley  v.  Frost,  3  Dill.  457.  note  as  meaning  such  of  the  property 

"'  If  it  be  granted  that  the  words  of  which,  prior  to  the  filing  of  the  peti- 

the  statute :     "  Property  which  prior  tion,    he    could   by   any   means    have 

to  the  filing  of  the  petition  he  could  transferred,  etc.,  as  he  has  left  in  his 

by  any  means  have  transferred,"  etc.,  hands  at  the  time  of  adjudication, 

define    the    class    of    property   which  '^  Especially  it  was  adopted  by  the 

passes,  rather  than  the  time  when  it  Circuit    Court    of    Appeals    in    New 

passes;     the    language,    nevertheless,  York  in  the  case  of  Re  Mertens,  144 

would   seem  to   include   all   property  Bed.  Rep.  818,  77  C.  C.  A.  473. 

that  the  debtor  had   at  the  time  of  ™  See  supra,  §  501  et  scq. 

filing  the  petition  and,  therefore,  any  °°As  to  this  common  form  of  fraud, 

property  which  he  may  have  subse-  see  supra,  §  637. 
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rupt  himself  was  subject,''^  excepting  only  cases  of  transfers  in 
fraud  of  creditors.  Such  transfers,  though  valid  against  the 
grantor  himself, '^^  are,  by  the  express  words  of  the  Bankruptcy 
Statute,  invalid  against  the  trustee.®^  In  case  of  a  sale  where  the 
bankrupt  is  the  seller,  the  question  is  similarly  governed  by  the 
day  of  cleavage.  Any  transfer  for  value  before  that  day  is 
effectual.  If  title  has  passed  to  the  buyer,  even  though  possession 
has  not,  unless  the  retention  of  possession  was  fraudulent  under 
the  local  law,  the  trustee  in  bankruptcy,  standing  as  he  does  in 
the  shoes  of  the  bankrupt,  must  surrender  the  property.  In  case 
a  contract  to  sell  is  executory  at  the  time  of  the  bankruptcy,  the 
bankrupt  has  no  legal  excuse  for  his  failure  to  perform  his  con- 
tract. Impossibility  due  to  pecuniary  disability  never  excuses. 
Accordingly  the  solvent  contractor  may  prove  in  banltruptcy  for 
the  damages  which  he  has  suffered,  whether  the  bankrupt  is  the 
seller"*  or  buyer."^  If  the  bankrupt  is  granted  a  discharge,  he  is 
thereby  freed  from  personal  liability  upon  the  contract.  The 
obligation  of  the  solvent  contractor  is  not  discharged  by  the  bank- 
ruptcy, unless  the  obligation  on  the  part  of  the  bankrupt  was  of 
such  a  personal  character  that  performance  could  be  rendered  by 
him  only.  Except  in  this  ease  the  trustee  in  bankruptcy  has  a 
right  to  assume  the  performance  of  the  bankrupt's  duties  under 
the  contract  himself  and  require  performance  from  the  solvent 
party."®  But  the  latter  is  freed  from  any  obligation  to  give 
credit  which  the  contract  may  have  imposed  upon  him."^     The 

"  Yeatman   v.    Savings    Institution,  "^  See  quotation  from  York  Mfg.  Co. 

05  U.  S.  764,  24  L.  ed.  589;   Thomp-  ■;;.  Cassell,  in  note  61  supra. 

son  V.  Fairbanks,  196  U.  S.  516,  49  '^  Re  Stern,  116  Fed.  Rep.  604,  54 

L.  ed.  577 ;  York  Mfg.  Co.  v.  Cassell,  C.  C.  A.  60.     A  claim  for  breach  of 

201  U.  S.  344,  50  L.  ed.  782.    In  the  warranty  is  also  provable  against  a 

latter  case,   quoting  from  Thompson  bankrupt  seller.     Ee  Grant  Shoe  Co., 

V.      Fairbanks,      the      court      said:  130  Fed.  Eep.  881,  66  C.  C.  A.  78. 

"Under  the  present  Bankruptcy  Act,  "^  Re  Pettingill,  137  Fed.  Rep.  143. 

the  trustee  takes  the  property  of  the  "Gibson  r.  Carruthers,  8  M.  &  W. 

bankrupt  in  cases  unaffected  by  fraud  321. 

in  tlie  same  plight  and  condition  that  "  Bloxam   v.    Sanders,    4    B.    &   C. 

the    bankrupt    himself    held    it,    and  941;  Miles  v.  Gorton,  2  C.  &  M.  504; 

subject     to     the    equities     impressed  Grice  v.  Richardson,  3  A.  C.  319;  Ex 

upon   it   in  the   hands   of  the  bank-  parte    Chalmers,    L.    R.    8    Ch.    289; 

rupt."  Bloomer  v.  Bernstein,  L.  R.  9  C.  P. 

'"'See  supra,  §  651.  588;  Morgan  v.  Bain,  L.  R.  10  C.  P. 
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only  question  of  difficulty  is  concerning  the  duty  of  the  solvent 
party  to  tender  performance  on  the  chance  that  the  trustee  in 
bankruptcy  may  wish  to  assume  the  contract.  It  has  been  held 
that  bankruptcy  does  not  discharge  the  solvent  party  from  making 
such  a  tender.''**  It  seems,  however,  that  this  rule  is  a  harsh  one. 
In  most  cases  contracts  made  by  bankrupts  are  not  can-ied  out; 
and  it  seems  a  justiliable  assumption  for  the  solvent  party  in  a 
particular  ease  that  the  contract  is  not  going  to  be  carried  out  in 
the  absence  of  an  assertion  by  the  trus+ee  in  bankruptcy  of  his 
intention  to  adopt  the  contract.^® 


13 ;   Be  Phoenix   Bessemer   Steel   Co.. 

4  Ch.  D.  108;  Ex  parte  Stapleton,  10 
Ch.  D.  586;  Ex  parte  Tondeur,  L.  R. 

5  Eq.  160;  Ex  parte  Agra  Bank, 
L.  R.  9  Eq.  725 ;  Be  \Ylieeler,  2  Low. 
252;  Eappleye  v.  Racine  Seeder  Co., 
79  Iowa,  220,  22S,  44  N.  W.  363,  7 
L.  R.  A.  139;  Brassel  r.  Troxel,  68 
III.  App.  131 ;  Hobbs  v.  Columbia 
Brick  Co.,  157  Mass.  109,  31  N.  E. 
756;  Lennox  r.  Murphy,  171  Mass. 
370,  373,  50  N.  E.  044;  New  England 
Iron  Co.  V.  Gilbert  R.  R.  Co.,  01 
X.  Y.  153;  Pardee  v.  Kanady,  100 
N.  Y.  121,  2  N.  E.  885;  Vandegrift 
)'.  Cowles  Engineering  Co.,  161  N.  Y. 
435,  55  N.  E.  941,  48  L.  R.  A.  685; 
Diem  v.  Koblitz,  49  Ohio  St.  41,  29 
N.  E.  1124,  34  Am.  St.  Rep.  531. 

<^  Gibson  u.  Carruthers,  8  :\I.  &  ^\. 
321.  In  this  case  assignees  in  bank- 
ruptcy sued  one  who  had  contracted 
to  sell  goods  to  the  bankrupt  to  be 
shipped  at  Odessa  to  London.  The 
defendants  pleaded  that  the  assignees 


did  not,  within  a  reasonable  time 
after  bankruptcy  and  after  the  ar- 
rival of  the  vessel  at  Odessa,  give 
notice  to  the  defendant  of  their  in- 
tention to  adopt  the  contract.  On 
demurrer  the  plea  was  held  bad, 
the  court,  Abinger  dissenting,  hold- 
ing that  the  duty  was  upon  the  seller 
to  tender  the  goods,  not  upon  the  as- 
signees in  bankruptcy  to  announce 
before  tender  their  adoption  of  the 
contract. 

""  See  further  as  to  the  duty  of  a 
solvent  contractor  to  tender  per- 
formance to  an  insolvent  contractor 
or  his  assignee.  Ex  parte  Tondeur, 
L.  R.  5  Eq.  160;  Ex  parte  Agra 
Bank,  L.  R.  9  Eq.  725 ;  Xew  England 
Iron  Co.  !!.  Gilbert  R.  R.  Co.,  91  X.  Y. 
153;  Pardee  v.  Kanady,  100  X.  Y. 
121,  2  N".  E.  885;  Vandegrift  v. 
Cowles  Engineering  Co.,  161  N.  Y. 
435,  55  X.  E.  941,  48  L.  R.  A.  685; 
Diem  v.  Koblitz,  49  Ohio  St.  41,  29 
N.  E.  1124,  34  Am.  St.  Kep,  531. 


CHAPTER  XXII. 

Illegality. 
Section  663.  Illegality. 

664.  Gaming  contracts. 

665.  Sales  on  Sunday. 

666.  Effect  of  sales  on  Sunday. 

667.  Ratification  and  adoption  of  Sunday  contracts. 

668.  Contracts  and  sales  prohibited  by  statute. 

669.  Illustrations  of  prohibitory  statutes. 

670.  Statutes  purely  for  revenue. 

671.  Statutes  for  the  protection  of  the  parties. 

672.  Contracts  of  corporations  doing  business  illegally. 

673.  What  constitutes  doing  business  within  a  State. 

674.  Contracts  and  sales  against  public  policy  at  common  law. 

675.  Knowledge  of  or  promotion  of  another's  unlawful  purpose. 

676.  Time  of  illegality,  when  important. 

677.  Executorj'  and  executed  illegal  contracts. 

678.  Kescission  of  illegal  contracts. 

679.  Rescission  allowed  when  illegal  agreement  unexecuted. 
880.  Parties  not  in  pari  delicto. 

681.  Enforcement  of  legal  portioUiOf  illegal  contract. 

§  663.  Illegality. —  Tt  is  commonly  said  that  illegal  contracts 
are  void.  Tliis  statement,  however,  is  clearly  inaccurate.  It  is 
true  that  a  court  could  only  under  very  exceptional  circumstances 
enforce  specifically  an  illegal  contract,^  but  the  rule  of  public 
policy  that  forbids  an  action  of  damages  for  breach  of  an  illegal 
contract  is  not  based  on  the  impropriety  of  compelling  the  de- 
fendant to  pay  the  damages;  in' itself  that  would  generally  be  a 
desirable  thing.  When  relief  is  denied  it  is  because  the  plaintiff 
is  a  wrongdoer,  and  to  such  a  person  the  law  denies  relief.  In  a 
statement  of  Lord  Mansfield  frequently  quoted  in  this  connection, 
the  matter  is  correctly  put :     "  The  principle  of  public  policy  is 

'■  In  Seattle  Electric  Co.  v.  supply  of  electricity  upon  which  the 
Snoqualmie  Ealls  Power  Co.,  40  transportation  and  lighting  systems 
Wash.  380,  82  Pac.  713,  1  L.  R.  A.  of  the  city  of  Seattle  were  dependent. 
(N.  S.)  1032,  the  court  for  a  brief  The  court  held  that  the  public  in- 
period  specifically  enforced  a  contract  terest  required  that  the  contract  be 
which  was  held  illegal  since  designed  periormed  until  such  time  as  an  ade- 
to  create  a.  monopoly.  A  refusal  to  quate  supply  of  electricity  could  be 
enforce  the  contract  would  have  in-  otherwise  procurfid. 
Tolved  the  sudden  cutting  ofif  of  the 
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this :  Ex  dolo  malo  non  oritur  actio.  Xo  court  will  lend  its  aid 
to  a  man  -Wilio  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act.  If  from  the  plaintiff's  own  stating  or  otherwise  the 
cause  of  action  appears  to  arise  ex  turpi  causa  or  the  transgression 
of  a  positive  law  of  this  country,  there  the  court  says  he  has  no 
right  to  be  assisted.  It  is  upon  that  ground  the  court  goes;  not 
for  the  sake  of  the  defendant,  but  because  they  will  not  lend  their 
aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  was  to  bring  his  action  against 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it;  for 
where  both  are  equally  in  fault,  potior  est  conditio  defendentis."  ^ 
It  will  be  observed  that  Lord  Mansfield  rests  the  denial  of  recov- 
ery in  an  illegal  contract  upon  the  turpitude  of  the  plaintiff,  not 
the  nature  of  the  transaction.^  That  this  is  the  principle  upon 
which  relief  is  denied  is  proved  by  the  fact  that  if  the  plaintiff 
is  wholly  innocent  recovery  is  allowed  though  the  contract  is 
illegal.  Such  a  case  arises  where  the  illegality  is  due  to  a  cir- 
cumstance of  which  the  plaintiff  is  justifiably  ignorant.*    In  some 


Johnson,    Cowp.    341, 


'  Holman 
343. 

'  See  also  e.  g.,  Levinson  v.  Boas, 
150  Cal.  185;  a.  i.-.,  sub  nom.,  Levi- 
Bon  V.  Boas,  88  Pac.  825,  12  L.  R.  A. 
(N.  S.)  575. 

*The  commonest  Illustration  is 
that  of  a  contract  to  marry  made 
by  one  already  married.  It  is  well 
settled  that  an  action  for  breach  of 
promise  will  lie  in  favor  of  a  plain- 
tiff who  was  ignorant  of  the  defend- 
ant's previous  marriage.  Millwood 
V.  Littlewood,  5  Ex.  775;  Wild  v. 
Harris,  7  C.  B.  999;  Daniel  v. 
Bowles,  2  C.  &  P.  553;  Paddock  v. 
Robinson,  63  I'l.  99,  100,  14  Am.  Rep. 
112;  Davis  t;.  Pryor,  3  Ind.  Terr.  396; 
Kelley  v.  Riley,  106  Mass.  339,  8  Am. 
Rep.  336;  Stevenson  v.  Pettis,  12 
Phila.  468;  Coover  i\  Davenport,  1 
Heisk.  368.  In  Blattmaoher  v.  Saal, 
29  Barb.  22,  and  Pollock  v.  Sullivan, 
53  Vt.  507,  38  Am.  Rep.  702,  it  was 
held  that  an  action  of  tort  for  deceit 


would  lie,  but  not  an  action  for 
breach  of  contract.  But  the  decisions 
allowing  such  an  action  seem  cor- 
rectly decided.  The  same  prin- 
ciple may  arise  in  a  case  of 
sales.  Waugh  r.  Morris,  L.  R.  8 
Q.  B.  202.  In  this  case  there  was  a 
contract  to  ship  a  cargo  of  hay,  and  a 
term  of  the  bargain  was  that  "  all 
cargoes  should  be  brought  and  taken 
from  the  ship  alongside."  By  an 
order  in  council  this  was  illegal  at 
the  time.  The  contract  was  made  in 
France  under  the  assumption  that  it 
could  be  legally  performed.  It  was 
held  that  the  illegality  did  not  pre- 
vent the  enforcement  of  the  contract. 
And  generally  where  the  illegality  of 
a  contract  results  froni  facts  of  which 
the  plaintiff  is  excusably  ignorant,  he 
is  allowed  relief.  Hotehkis  v.  Dick- 
son, 2  Bligh,  305,  348;  Spring  Co.  v. 
Knowlton,  103  U.  S.  49,  26  L.  ed. 
347 ;  Pullman  Palace  Car  Co.  v.  Cen- 
tral Transportation  Co.,  65  Fed.  Rep. 
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cas€s  also  where  a  refusal  to  enforce  a  contract  would  produce  the 
very  effect  which  the  law  seeks  to  guard  against,  a  corporation  is 
allowed  to  enforce  it,  although  it  was  particularly  prohibited  and 
made  illegal.  Thus,  for  the  security  of  depositors  and  others, 
banks  are  prohibited  from  entering  into  certain  kinds  of  loans  or 
purchases.  "When  a  contract  of  this  sort  has  been  entered  into, 
however,  should  the  corporation  be  refused  a  right  of  recovery  the 
result  would  be  the  impairment  of  the  assets  of  the  bank  which 
the  law  seeks  to  prevent,  and,  therefore,  the  bank  is  allowed  to 
recover.^  Doubtless  a  statute  may  make  a  contract  or  sale  abso- 
lutely void,  and  instances  of  such  statutes  may  be  found,  but  such 
a  construction  will  not  be  adopted  unless  plainly  required  by  ex- 
press language  or  pviblic  necessity.  Generally  the  same  result  is 
reached  when  it  is  said  that  a  guilty  party  to  an  illegal  bargain 
cannot  enforce  it  as  when  it  is  said  that  the  illegal  contract  itself 
is  void,  but  it  is  believed  that  the  true  reason  for  the  decisions  is 
that  which  has  just  been  suggested,  and  that  this  reason  cannot 
safely  be  disregarded.  The  kinds  of  illegal  contracts  which  most 
affect  the  law  of  sales  may  now  be  considered. 

158;   Mobile,  etc.,  R.  R.   Co.  v.  Dia-  188;  National  Bank  v.  Whitney,  103 

mukes,  94  Ala.   131,   10   So.  289,   17  U.  S.  99,  26  L.  ed.  443;  Reynolds  v. 

~L.  R.  A.  113   (but  see  Gulf,  etc.,  Ry.  Crawfordsville  Nat.  Banl<:,  112  U.  S. 

Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  405,    5    S.    Ct.    213,    28    L.    ed.    733; 

910;    Southern  Ry.   Co.   v.  Harrison,  Hanover  Bank  v.  First  Nat.  Bank  of 

llfl  Ala.  539,  24  So.  552,  72  Am.  St.  Burlingame,    109    Fed.   Rep.    421,   48 

Rep.   936;    Gerber  v.   Wabash  R.   R.  C.  C.  A.  482,  487;  Holden  v.  Upton, 

Co.,    63    Mo.    App.    145;    Wyrick    v.  134   Mass.    177.     And     see     Savings 

Missouri,  etc.,  Ry.  Co.,  74  Mo.  App.  Bank  v.  Burns,  104  Cal.  473;  Union 

406);  Musson  v.  Fales,  16  Mass.  332;  Mining  Co.  v.  Rocky  Mountain  Nat. 

Emery    v.    Kempton,    2     Gray,    257;  Bank,  1  Colo.  531;  Voltz  v.  National 

Beram    v.    Kruscal,    18   N.   Y.   Misc.  Bank,    158   111.   532;    Benton   County 

Rep.    479;    Burkholder    v.    Beetem's  Bank  v.  Boddicker,  105  Iowa,  548,  75 

Adm.,  65  Pa.  St.  496.    See  also  Harse  N.  W.  632,  45  L.  R.  A.  321,  67  Am. 

V.   Pearl   Life   Asaur.    Co.,    [1903]    2  St.  Rep.  310;  Lester  j;.  Howard  Bank, 

K.  B.  92;  Cranson  v.  Gosa,  107  Mass.  33  Md.  558,  3  Am.  Rep.  211;   Allen 

439,  9  Am.  Rep.  45 ;  Miller  v.  Hirsch-  v.  First  Nat.  Bank,  23  Ohio  St.  97 ; 

berg,  27  Or.  522,  40  Pac.  506.     Com-  First  Nat.  Bank  v.  Smith,  8  S.  Dak. 

pare  Webster  v.  Sanborn,  47  Me.  471.  7,  65  N.  W.  437;  Wroten's  Assignee 

*  Such  contracts  were  enforced  un-  v-  Armat,   31   Gratt.  228.     A  sircilar 

(ler  various  bank  laws  in  Gold-Mining  decision    under    Insurance    Laws     is 

Co.  V.  National  Bank,  96  U.  S.  640,  Bowditch    v.    New    England    Mutual 

24    L.    ed.    648 ;    National    Bank    v.  Ins.  Co.,  141  Mass.  292,  4  N.  E.  798. 

Matthews,   98   U.    S.   621,   25   L.   ed.  See  also  infra,  §  672. 
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§  664.  Gaining  contracts. —  Sales  and  contracts  to  sell  are  not 
in  their  nature  wagers,  but  the  machinery  of  stock  exchanges  and 
produce  exchanges  has  h^en  used  for  the  purpose  of  speculation 
in  making  bargains  which  have  been  held  to  amount  to  wagers. 
Statutes  in  some  jurisdictions  have  increased  the  severity  of  the 
rules  of  the  common  law.  Aside  froln  such  statutes,  the  mere  fact 
that  transactions  are  mtercd  upon  a  margin  does  not  make  them 
gaming  contracts,''  though  thev  are  made  such  Ijv  statute  in  Cali- 
fornia.^ Xor  is 'a  contract  giving  one  party  or  the  other  an  option 
to  carry  out  the  transaction  or  not,  at  pleasure,  a  wager.  It  is 
legal  unless  forbidden  by  statute.®  In  Illinois  and  perhaps  other 
States,  however,  such  statiites  have  been  jDassed.''  A  contract  to 
sell  goods  in  the  future,  which  the  seller  does  not  o^^m  at  the  time, 
is,  aside  from  statute,  not  only  leg-al  but  common.     In  some  juris- 


"  Universal  Stock  Exchange  i'. 
Stevens,  06  L.  T.  (jST.  S.)  612;  For- 
get r.  Ostigny,  [1895]  A,  C.  318; 
Union  Nat.  Bank  c.  C'arr,  15  Fed. 
Rep.  438;  Clews  v.  Jamieson,  182 
U.  S.  401,  21  S.  Ct.  845,  44  L.  ad. 
1183;  Hatch  !.  Douglas,  48  Conn. 
116,  40  Am.  Rep.  154;  Skiff  r.  Stod- 
dard, 63  Conn.  lOS,  26  Atl.  874,  28 
Atl.  104,  21  L.  R.  A.  102;  Corbett 
V.  Underwood,  S3  111.  324,  25  Am. 
Eep.  392;  Oldershaw  r.  Knowles,  101 
111.  117;  Perin  r.  Parker,  120  111. 
201,  18  N.  E.  747,  2  L.  R.  A.  336,  9 
Am.  St.  Rep.  571;  Fisher  v.  Fisher, 
113  Ind.  474.  15  X.  E.  R32 ;  Sond- 
heim  r.  Gilbert,  117  Ind.  71,  18  N.  B. 
687,  5  L.  R.  A.  432.  10  Am.  St.  Rep. 
23;  Ball  v.  Campbell,  30  Kans.  177, 
2  Pac.  165;  Sa^vye^  v.  Taggart,  14 
Bush,  727  ;  Durant  v.  Burt,  98  Mass. 
161;  Bullard  r.  Smith,  139  Mass. 
492,  2  N.  E.  86;  Bingham  v.  Scott, 
177  Mass.  208,  58  N.  E.  087;  Clay  v. 
Allen,  63  Miss.  426;  Stenton  v. 
Jerome,  54  N.  Y.  480;  Gruman  v. 
Smith,  81  N.  Y.  25;  Minor  r.  Bev- 
eridge,  141  X.  Y.  399,  36  N.  E.  404, 
38  Am.  St.  Rep.  804;  Taylor's  Estate, 
192  Pa.  St.  304,  309,  313.  43  Atl. 
973,     975,     73     Am.     St.     Rep.     812; 


Smyth  V.  Glendinning,  194  Pa.  St. 
5.30,  45  Atl.  364;  Winward  r.  Lin- 
coln, 23  R.  I.  476,  51  Atl.  106,  64 
L.  R.  A.  160. 

'  Cashman  v.  Root,  89  Cal.  373,  26 
Pac.  883,  12  L.  R.  A.  511,  23  Am. 
St.  Rep.  482 ;  Wetmore  v.  Barrett, 
103  Cal.  246,  37  Pac.  140;  Sheey 
c.  Shinn,  103  Cal.  325,  37  Pac 
393;  Rued  I'.  Cooper,  119  Cal.  463, 
51  Pac.  704;  Parker  v.  Otis,  130  Cal. 
322,  02  Pac.  571,  927,  92  Am.  St. 
Rep.  56. 

'  Union  Nat.  Bank  i:  Carr,  15  Fed. 
Rep.  438 ;  Hanna  !\  Ingram,  93  .\la. 
482,  9  So.  621;  Godman  r.  Meixsel, 
65  Ind.  32;  :\Iason  r.  Payne,  47  ilo. 
517;  Pieronnet  r.  Lull,  10  Xeh.  457, 
6  N.  W.  759;  Bigelow  r.  Benedict. 
70  N.  Y.  202,  26  Am.  Rep.  573;  Har- 
ris V.  Tumbridge,  83  X.  Y.  92,  38  Am. 
Rep.  398;  Lester  v.  Buel,  49  Ohio 
St.  240,  252,  30  N.  E.  821,  34  Am. 
St.  Rep.  556;  Ivirkpatrick  r.  Bonsall, 
72  Pa.  St.  155. 

°  See  as  to  construction  of  the  Illi- 
nois statutes,  Ubben  !'.  Binnian,  182 
ni.  508,  85  N.  E.  552;  Loeb  v.  Stern, 
198  111.  371,  64  X.  E.  1043,  and  cases 
cited. 
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dictions,  however,  such  contracts  also  are  made  illegal.'"  The  test 
adopted  in  the  absence  of  statute  distinguishes  between  contracts 
to  buy  and  sell  in  which  an  actual  delivery  of  the  property  is 
contemplated,  and  similar  contracts  in  which  it  is  contemplated 
merely  that  a  settlement  shall  be  made  between  the  parties  based 
on  fluctuations  in  the  market  price.  A  contract  of  the  former  kind 
is  legal ;  one  of  the  latter  kind  is  a  wagering  contract,  and  illegal.^^ 
The  importance  of  the  distinction  suggested  in  the  preceding 
section  is  shown  in  wagering  contracts  of  this  sort ;  for  if  either  of 
the  parties  contracts  in  good  faith,  intending  that  the  goods  shall 
be  actually  delivered,  he  is  entitled  to  the  benefit  of  his  contract, 
no  matter  what  may  have  been  the  secret  purpose  or  intention  of 
the  other  party.''^  It  is  not  a  wagering  contract  to  contract  to  pay 
a  price  for  property  which  shall  vary  according  to  some  external 


"  Fortenbury  v.  State,  47  Ark.  188, 
1  S.  W.  58;  Johnson  v.  Miller,  67 
Ark.  172,  53  S.  W.  1052;  Branch  v. 
Palmer,  65  Ga.  210;  Moss  v.  Ex- 
change Bank,  102  Ga.  808,  30  S.  E. 
267 ;  Singleton  V:  Bank  of  Monti- 
cello,  113  Ga.  527,  38  S.  E.  947; 
Lemonius  v.  Mayer,  71  Miss.  514,  14 
So.  33;  Dillard  v.  Brenner,  73  Miss. 
130,  18  So.  933;  Violett  v.  Mangold 
(Miss.),  27  So.  875;  Connor  v.  Black, 
119  Mo.  126,  24  S.  W.  184,  132  Mo. 
150,  33  S.  W.  783;  Edwards  Broker- 
age Co.  V.  Stevenson,  160  Mo.  516,  61 
S.  W.  617;  Staples  v.  Gould,  9  N.  Y. 
520 ;  Gist  v.  Western  Union  Tel.  Co., 
45  S.  C.  344,  23  S.  E.  143;  Riordan 
V.  Doty,  50  S.  C.  537,  27  S.  E.  939; 
Saunders  v.  Phelps  Co.,  53  S.  C.  173, 
31  S.  E.  54. 

"  Harvey  v.  Merrill,  150  Mass.  1, 
22  N.  E.  49,  5  L.  P.  A.  200,  15  Am. 
St.  Pep.  159,  and  authorities  cited. 

"  aarke  v.  Foss,  7  Biss.  540;  Bart- 
lett  1'.  Smith,  13  Fed.  Pep.  263 ;  Kirk- 
patrick  V.  Adams,  20  Fed.  Rep.  287; 
Hentz  V.  Jewell,  20  Fed.  Rep.  592; 
Bennett  v.  Covington,  22  Fed.  Rep. 
S16;  Bangs  v.  Hornick,  30  Fed.  Rep. 
S7;    Lehman   v.   Feld,   37    Fed.   Rep. 


852;  Hill  v.  Levy,  98  Fed.  Rep.  94; 
Logan  V.  Musick,  81  111.  415;  Seanlon 
V.  Warren,  160  111.  142,  48  N.  E.  410 ; 
Vigel  V.  Gatton,  61  111.  App.  98; 
Whitesides  v.  Hunt,  97  Ind.  191,  49 
Am.  Rep.  441;  Sondheim  r.  Gilbert, 
117  Ind.  71,  18  N.  E.  687,  5  L.  R.  A. 
432,  10  Am.  St.  Rep.  23;  Murray  r. 
Ocheltree,  59  Iowa,  435,  13  N.  W. 
411;  Sawyer  v.  Taggart,  14  Bush, 
727;  Rumsey  v.  Berry,  65  Me.  570, 
573;  Dillaway  v.  Alden,  88  Me.  230, 
33  Atl.  981;  Barnes  v.  Smith,  159 
Mass.  344,  34  N.  E.  403;  Davy  v. 
Bangs,  174  Mass.  238,  54  N.  E.  536; 
Gregory  v.  Wendell,  40  Mich.  432; 
Donovan  v.  Daiber,  124  Mich.  49,  82 
N.  W.  848;  Clay  v.  Allen,  63  Miss. 
426;  Cockrell  v.  Thompson,  85  Mo. 
510;  Crawford  v.  Spencer,  92  Mo. 
498,  4  S.  W.  713,  1  Am.  St.  Rep. 
745;  Edwards  Brokerage  Co.  v. 
Stevenson,  160  Mo.  516,  61  S.  W. 
617;  Deierling  v.  Sloop,  67  Mo.  App. 
446;  Rogers  v.  Mariott,  59  "Neb.  759, 
82  N.  W.  21 ;  Amsden  v.  Jacobs,  75 
Hun,  311;  affd.,  without  opinion,  148 
N.  Y.  762,  43  N.  E.  985;  Dows  v. 
Glaspel,  4  N.  Dale  251,  60  N.  W.  60. 
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circumstance  if  that  external  circumstance  is  something  which 
affects  the  value  of  the  property. ^^ 

g  U05.  Sales  on  Sunday. —  The  prohibition  of  certain  employ- 
ments or  undertakings  on  Sunday  is  purely  statutory.  Aside  from 
such  statutes,  sales  or  contracts  to  sell,  as  well  as  other  con- 
tracts legal  in  themselves,  are  valid.-'*  Statutes  have,  however, 
been  passed  prohibiting  certain  transactions  on  Sunday.  The 
terms  of  these  statutes  vary  and,  though  generally  sufficiently 
wide  to  include  sales,  they  are  not  universally  so.  A  statute 
forbidding  in  effect  secular  labor  and  business  makes  all 
sales  and  contracts  to  sell,  as  well  as  other  bargains,  illegal. '' 
But  if  only  business  within  a  person's  "  ordinary  calling  "  is 
forbidden,  a  sale  or  contract  to  sell  which  is  outside  such  calling 
is  not  forbidden.-'^  So  in  some  States  only  public  sales  and  pub- 
licly offering  to  sell  are  forbidden.-''  And  still  other  statutes  are 
directed  merely  against  labor.-*® 


'"See  supra,  §  169. 

"  Drury     v.    Defontaine,    1    Taunt. 

131;  Richardson  r.  Goddard,  23  How. 

(U.  S.)   28,  42,  16  L.  ed,  412;  Rich- 
mond V.  Moore,  107  III.  429,  47  A-m. 

Rep.   445 ;    Ward    v.   Ward,    75   ilinn. 

269,  77  N".  W.  965;  McKee  i.  Jones, 

67  Miss.  405,  7  So.  348;   Rodman  v. 

Robinson,    134   N.    C.   503,   47    S.   E. 

in,  65L.  R.A.  682,  101   Am.  St.  Rep. 

877;   Bloom   r.  Richards,  2  Ohio  St. 

387;    Rt.ite    r.   Thomas,   61    Ohio   St. 

444,  465,  50  N.   E.   276    48  L.   R.  A. 

459;    Brown   v.    Browning,    15    R.    I. 

422,  7  Atl.  403,  2  Am.  St.  Rep.  908; 

Adams  v.  Gay,  19  Vt.  358. 

"  Towle   V.   Larrabee,   26  Me.   464 ; 

Pattee     v.     Greely,     13     Mete.     284; 

Cranson  r.  Goss,  107  Mass.  439,  44], 
9  Am.  Rep.  45;  Durant  v.  Rhener,  26 
Minn.  362,  4  N.  W.  610;  Varney  v. 
French,  19  N.  H.  233;  Jameson  v. 
Carpenter,  68  TST.  jj.  62,  36  Atl.  554; 
Nibert  v.  Baghurst,  47  N.  J.  Eq.  201, 
20  Atl.  252;  Northrup  P.  Foot,  14 
Wend.  248;  Troewert  v.  Decker,  51 
Wis.  46,  8  N.  W.  26,  37  Am.  Rep. 
808. 


"  Drury  r.  Defontaine,  1  Taunt. 
131;  Bloxsome  v.  Williams,  3  B. 
&  C.  232;  Smith  r.  Sparrow,  4  Bing. 
84;  Scarfe  v.  Morgan,  4  M.  &  W. 
270;  Swann  p.  Swann  (C.  C),  21 
Fed.  Rep.  299;  Sanders  p.  Johnson, 
29  Ga.  526;  Hazard  v.  Day,  14  Allen, 
487,  92  Am.  Dec.  790 ;  Allen  r.  Gardi- 
ner, 7  R.  I.  22;  Hellams  p.  Aber- 
crombie,  15  S.  C.  110,  40  Am.  Rep 
684;  Mills  v.  Williams,  16  S.  C.  5'.i:?; 
Amis  p.  Kyle,  2  Yerg.  31,  24  Am. 
Dec.  463.  "  Labor  or  work  of  their 
callings  "  were  the  words  of  the  earli- 
est statute.     29  Charles  TI,  c.  27, 

"Moore  i.  Murdock,  26  Cal.  .314: 
\^'ard  V.  Ward,  75  Minn.  269,  77 
N.  W.  965;  Holden  v.  O'Brien,  SO 
Minn.  297,  90  N.  W.  531;  Boynton  r. 
Page,  13  Wend.  425;  Batsford  v. 
Every,  44  Barb.  618.  Such  a  law 
was  held  constitutional  in  State  r. 
Weiss,  97  Minn.  125,  105  N.  W.  1127. 

"In  Reynolds  v.  Stevenson,  4  Ind. 
619,  this  was  held  broad  enough  to 
include  sales.  See  also  Shaw  p.  Wil- 
liams, 87  Ind.  158,  44  Am.  Rep.  756. 
But  though  in  a  broad  sense  of  the 
words  "  labor  or  work,"  a  sale  or  con- 
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§  666.  Effect  of  sales  on  Sunday. —  If  it  be  assumed  that  a  given 
sale  or  contract  to  sell  is  forbidden  by  the  local  law,  it  then  be- 
comes important  to  determine  what  is  the  effect,  if  any,  of  the 
transaction.  A  contract  thus  forbidden,  which  is  wholly  executory 
on  both  sides,  clearly  can  be  enforced  by  neither  party.-'*  But  it 
may  be  supposed  that  the  bargain  has  been  executed  on  one  side 
or  the  other,  at  least  in  part.  By  far  the  most  common  case  is 
where  goods  have  been  sold  and  the  property  in  them  passed, 
so  far  as  it  is  possible  for  the  parties  to  bring  about  that  result  on 
Sunday.  If  the  effect  of  the  transaction  is  completely  nullified 
by  its  illegality,  no  property  can  pass  and,  consequently,  the  seller, 
even  though  the  goods  have  been  delivered,  may  later  sue  in  trover 
or  replevin  to  recover  them.  This  result  has  been  reached  in  some 
States.^"  But  the  criticisms  which  have  been  previously  made 
upon  the  theory  that  illegal  contracts  are  wholly  void^^  ^Pplj  liere 
with  peculiar  force.  If  it  were  true  that  such  a  sale  was  absolutely 
void,  a  ho7ia  fide  purchaser  from  one  who  bought  on  Sunday  would 
get  no  title  —  a  result  much  to  be  deprecated.  In  fact  the  law 
seems  to  recognize  that  except  as  between  the  parties  themselves 
the  transaction  is  effectual,^^  and  is  followed  by  the  same  conse- 

tract  to  sell  may  be  included,  it  12  ilich.  378;  Winfield  v.  Dodge,  45 
seems  that  a  statute  making  illegal  Mioli.  353,  7  X.  W.  906,  40  Am.  Rep. 
what  was  not  illegal  at  common  law  476;  Adams  u.  Gay,  19  Vt.  358.  In 
should  be  strictly  construed.  Accord-  most  of  these  decisions  the  court 
ingly  sales  and  contracts  to  sell  gen-  seems  not  so  much  to  hold  the  trans- 
erally  have  been  held  not  within  such  action  void  as  voidable  on  return  of 
a  statute.  Richmond  i;.  Moore,  107  the  consideration. 
111.  429,  47  Am.  Rep.  445 ;  Eden  v.  -'  See  supra,  §  663. 
People,  161  III.  296,  300,  43  N.  E.  "  Thus  one  who  claims  ownership 
1108,  32  L.  R.  A.  659,  52  Am.  St.  of  goods  bought  on  Sunday  by  the  de- 
Rep.  363;  Birks  v.  French,  21  Kans.  fendant  must  establish  a  title  su- 
238;  Roberts  v.  Barnes,  127  Mo.  405,  perior  to  that  of  him  of  whom  the  de- 
30  S.  W.  113,  48  Am.  St.  Rep.  640;  fendant  bought.  Moore  v.  Kendall,  2 
Horacek  v.  Keebler,  5  Neb.  355;  Finn.  90,  52  Am.  Dec.  145.  Thus 
Bloom  V.  Richards,  2  Ohio  St.  387.  an   action   may  be   maintained   on  a 

"  Chestnut  o.  Harbaugh,  78  Pa.  St.  negotiable  note  made  on  Sunday,  but 

473,  and  cases  in  this  section  passim.  dated  on  a   secular  day  by  one  who 

^'Dodson   V.   Harris,    10   Ala.   569;  purchased  it  in  good   faith.     Begbie 

Ladd  V.  Rogers,  11  Allen,  209   (prac-  v.    Levi,    1    Cr.    &   Jerv.    180;    Salt- 

tically    overruled    on    this    point    by  marsh   p.  Tuthill,   13  Ala.   390,  406 ; 

Myers  v.  Meinrath,  101  Mass.  366,  3  Bank    of    Cumberland    v.    Mayberry, 

Am.   Rep.   368);    Tucker  v.  Mowrey,  48   Me.    198;    Cranson   v.    Goss,    107 
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queuces  as  if  entered  into  upon  a  secular  day  except  that  all 
remedy  is  denied  to  either  of  the  wrongdoers.'''  Accordingly 
the  buyer  becomes  the  owner  of  the  goods  and  may  retain  them, 
though  the  consequence  of  so  holding  is  to  permit  him  to 
obtain  the  benefit  of  the  transaction  without  obligation  to 
surrender    the    goods,^*    or    to    pay    either    the    price,^''    or    the 


JIass.  439,  9  Am.  Eep.  45;  Vinton 
V.  Peck,  14  Mich.  287.  Other  appli- 
cations of  the  same  principle  may 
be  found.  In  Tennent-Stribling  Shoe 
Co.  V.  Roper,  94  Fed.  Rep.  739,  36 
C.  C.  A.  455,  it  was  held  that  a 
debtor  when  sued  by  an  assignee  of 
his  creditor  could  not  set  up  that 
the  assignment  was  made  on  Sunday. 
In  Richardson  r.  Kimball,  28  Me. 
4C3,  the  defendant  when  sued  in 
trover  was  not  allowed  the  defense 
that  the  plaintiff's  title  was  obtained 
on  Sunday.  So  creditors  of  one 
who  has  sold  and  delivered  property 
on  Sunday  cannot  seize  it  as  his 
either  in  the  hands  of  the  buyer. 
Blass  V.  Anderson,  57  Arlc.  483,  22 
S.  W.  94;  Greene  v.  Godfrey,  44  ile. 
25;  Foster  v.  Wooten,  67  ifiss.  540, 
7  So.  501;  Chestnut  v.  Harbaugh, 
78  Pa.  St.  473.  Or  of  a  purchaser 
from  the  buyer.  Horton  v.  Buflinton, 
105  :irass.   399. 

^  This  was  well  explained  in  Smith 
V.  Bean,  15  N.  H.  577,  578,  Parker, 
C.  J.,  saying:  "It  is  generally  said 
of  such  an  illegal  contract  that  it 
is  void.  Drury  v.  Defontaine,  1 
Taunt.  131;  Allen  v.  Deming,  14 
X.  H.  133,  137,  138,  40  Am.  Deo. 
17n,  and  cases  there  cited;  Lewis  v. 
Welch,  14  N.  H.  294,  298.  If  this 
Were  so,  and  the  contract,  in  the 
broad  sense  of  the  term,  were  void, 
no  property  would  pass  by  it;  the 
vendor  might  reclaim  the  property 
at  will,  and  l>eing  his  property  it 
would  be  subject  to  attachment  and 
levy  by  his  creditors  in  the  same 
manner  as  if  the  attempt  to  sell  had 


never  been  made.  But  this  is  not 
what  is  intended  by  such  phraseology. 
The  transaction  being  illegal,  the  law 
leaves  the  parties  to  suffer  the  con- 
sequences of  their  illegal  acts.  The 
contract  is  void,  so  far  as  it  is  at- 
tempted to  be  made  the  foundation 
of  legal  proceedings.  The  law  will 
not  interfere  to  assist  the  vendor  to 
recover  the  price.  The  contract  is 
void  for  any  such  purpose.  It  will 
not  sustain  an  action  by  the  vendee 
upon  any  warranty  or  fraud  in  the 
sale.  It  is  void  in  that  respect.  The 
principle  shows  that  the  law  will 
not  aid  the  vendor  to  recover  the 
possession  of  the  property  if  he  have 
parted  with  it.  The  vendee  has 
the  possession,  as  of  his  own  prop- 
erty, by  the  assent  of  the  vendor; 
and  the  law  leaves  the  parties  where 
it  finds  them.  If  the  vendor  should 
attempt  to  retake  the  property  with- 
out process,  the  law,  finding  that  the 
vendee  had  a  possession  which  could 
not  be  controverted,  would  give  a, 
remedy  for  the  violation  of  that  pos- 
session. When  then  it  is  said  that 
the  contract  is  void,  the  language 
is  used  with  reference  to  the  question 
whether  there  is  any  legal  remedy 
upon  it.  See  Fennell  r.  Ridler,  5 
B.  &  C.  406,  opinion  of  Bayley,  J." 

"Kinney  v.  McDermot,  55  Iowa, 
674,  39  Am.  Rep.  191;  Kelley  v. 
Cosgrove,  83  Iowa,  229;  Myers  v. 
jMeinrath,  101  Mass.  366,  3  Am.  Rep. 
368;  Smith  r.  Bean,  15  N.  H.  577; 
Foster  t'.  Wooten,  67  Miss.  540,  7  So. 
501 ;  Troewert  v.  Decker,  51  Wis. 
46,   8   N.   W.   26,   37   Am.   Rep.   808. 
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value  of  the  goods.^®  If  the  property  in  the  goods  has  passed 
but  possession  has  not  been  delivered,  it  seems  that  the  buyer 
would  be  unable  to  enforce  any  right  to  the  property,  for  in  order 
to  show  the  seller's  obligation  to  deliver  the  buyer  would  be  obliged 
to  rely  upon  the  illegal  contract.  If,  however,  the  seller  delivered 
the  property  on  Sunday  and  afterward  retook  it,  the  buyer  could 
sue  for  the  wrong,  for  he  would  then  be  relying  on  a  violation  of  a 
right  to  tho  continuance  of  his  possession.^"  Where  a  seller  has 
partially  performed  the  bargain,  as  by  delivering  part  of  the 
g-oods,  the  same  principle  seems  applicable.  The  property  in  the 
goods  delivered  and  the  possession  are  in  the  buyer,  bat  he  is 
under  no  obligation  to  pay  for  what  he  has  received,  nor  can  he 
enforce  any  obligation  of  the  seller  to  deliver  the  remainder.^* 


In  Maine  this  rule  wag  altered  by 
statute  in  1S80,  which  enacted  that 
one  who  receives  ii  valuable  consid- 
eration for  a  contract  made  on  Sun- 
day shall  not  defend  against  it  on 
that  ground  until  he  restores  the  con- 
sideration. See  Bridges  r.  Bridges,  ' 
93  Me.  557,  45  Atl.  827.  Such  a 
statute  sets  up  a,  different  rule  from 
that  applicable  to  illegal  bargains 
generally.  Under  it  executory  con- 
tracts cannot  be  enforced,  but 
partially  executed  ones  become  en- 
forcible  unless  rescinded  by  the 
restoration  of  the  consideration  re- 
ceived. Such  a  rule  may  be  appro- 
priate in  a  comjnunity  where  a  sale 
on  Sunday  is  not  regarded  as  so 
wrongful  in  its  nature  as  to  justify 
the  application  of  the  ordinary  rule 
that  parties  to  illegal  bargaias  are 
left  by  the  law  without  remedy, 
whatever  their  position  may  be.  A 
result  somewhat  similar  to  that 
reached  in  Maine  by  statute  seems  to 
bave  been  reached  in  some  other 
States  without  the  aid  of  a  statute 
like  the  Maine  act  of  1880.  Dod- 
son  V.  Harris,  10  Ala.  566;  Tucker 
V.  Mowrey,  12  Mich.  378;  Adams  v. 
Gay,  19  Vt.  358. 
"Wadsworth  v.  Dunham,  117  Ala. 

n 


661,  23  So.  699;  Pike  !'.  King,  16 
Iowa,  49 ;  Thompson  v.  Williams,  58 
N.  H,  248;  Foreman  v.  Ahl,  55  Pa. 
St.  325. 

-°Ladd  V.  Rogers,  II  Allen,  209; 
Troewert  v.  Decker,  51  Wis.  46,  8 
N.  W.  26,  37  Am.  Rep.  808.  The 
Maine  statute  referred  to  in  note  24 
changes  this  result,  and  the  decisions 
which  are  cited  in  the  same  note  as 
reaching  a  result  like  that  produced 
by  the  statute  are  also  opposed. 

^'  Kinney  v.  McDermot,  55  Iowa, 
674,  8  N.  W.  656,  39  Am.  Rep.  191. 
In  this  case  the  defendant  had  in  the 
absence  of  the  plaintiff,  on  a  week 
day,  returned  to  the  plaintiff's  stable 
a  horse  which  he  had  received  on  a 
Sunday  in  exchange  for  a  horse  of 
his  own.  This  latter  horse  the  de- 
fendant took  from  the  plaintiff's 
stable  when  he  returned  the  horse 
he  had  received.  The  plaintiff  was 
allowed  to  maintain  replevin  for  the 
horse  taken.  He  was  thus  left  in 
possession  of  both  horses.  See  also 
Thompson  v.  Williams,  58  N.  H.  248. 

^  See  Wadsworth  v.  Dunnam,  117 
Ala.  661,  23  So.  699;  Stewart  v. 
Thayer,  168  Mass.  519,  47  N.  E.  420, 
60  Am.  St.  Rep.  407 ;  Foreman  v.  Ahl, 
55  Pa.  St.  325. 
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If  the  price  were  paid  in  whole  or  in  part,  but  the  property  not 
delivered,  the  same  principles  would  have  to  be  applied  as  con- 
trol a  case  where  the  seller  has  performed  and  the  buyer  has  not.^* 
If  it  is  illegal  to  make  a  bargain  on  Sunday,  no  redress  can  be 
granted  for  fraud  in  inducing  a  party  to  such  a  bargain  to  enter 
into  it.°° 

§  667.  Ratification  and  adoption  of  Sunday  contracts. —  Fre- 
quently a  bargain  made  on  Sunday  is  subsequently  recognized, 
adopted,  or  ratified  by  the  parties  either  expressly  or  by  carrying 
out  on  a  secular  day  some  portion  of  the  contract  made  on  the 
previous  Sunday.  The  effect  of  such  ratification  or  adoption 
must  depend  on  the  legal  effect  of  the  original  transaction.  If 
goods  have  been  sold  and  delivered  on  Sunday  in  a  jurisdiction 
which  holds  that  the  property  thereby  passes  to  the  buyer  and 
also  holds  that  his  obligation  to  pay  the  price  cannot  be  enforced, 
there  seems  no  consideration  to  support  an  express  promise  or 
other  subsequent  recognition  of  the  contract  by  the  buyer.^^  If 
the  goods  have  not  been  delivered  on  Sunday,  the  situation  is 
simpler.     Although  the  property  may  have  passed  to  the  buyer, 

"  See  Tucker  r.  West,  29  Ark.  386.  been  held  that  a  subsequent  promise 

"'  Grant  v.  McGrath,  56  Conn.  333,  of   the   buyer   to   pay   for   the   goods 

15  Atl.  370 ;    Gunderson  v.   Richard-  was   enforcible.      Parke    argued   that 

son,  56   Iowa,   56,   8   N.   W.   683,   41  the  property  in  the  goods  had  passed 

Am.  Rep.  81;  Robeson  r.  French,  12  by  the  original  transaction  and  that, 

Mete.  24,  45  Am.  Dec.  236.     The  con-  therefore,     the     subsequent     promise 

trary  decision  of  Adams  v.   Gay,   19  was  without  consideration.     See  also 

Vt.  358,  must  be  defended,  if  at  all,  Shippey    v.    Eastwood,    9    Ala.    198; 

on   the    ground   that   bargains   made  Grant  v.  McGrath,  56  Conn.  333,  15 

on   Sunday,  though  unenforcible,  are  Atl.   370;   Pope  v.  Linn,  50  Me.  83; 

not    so    far    in    violation    of    public  Tillock  i\  Webb,  56  Me.  100;  Day  r. 

policy  as  to  require   tlie  application  McAllister,  15  Gray,  433;  Stewart  i'. 

of     the     ordinary     rules     governing  Thayer,  168  Mass.  519,  520,  47  N.  E. 

illegal  contracts.    Certainly  a  burglar  420,    60    Am.    St.    Rep.    407;    Acme 

could  not  be  allowed  to  sue  a  com-  Electrical    Illustrating,    etc.,    Co.    v. 

panion  for  fraud  in  inducing  him  to  Van  Derbeck,   127   Mich.   341,   86   N. 

enter    into    a    house-breaking    enter-  W.   786;   Boutelle  v.  Melendy,   19  X. 

prise  by  his  fraudulent  misrepresen-  H.   196,  49  Am.  Dec.   152 ;   Riddle  r. 

tations  of  the  spoil  that  could  be  ob-  Keller,  61  N.  J.  Eq.  513,  48  Atl.  818 ; 

tained.     See  further  infra.  §  680.  Vinz  i'.  Beatty,   61   Wis.   645,   21   N. 

"Parke,  B.,  therefore,  in  Simpson  W.    787.      But    see   Melchoir    v.   :Mc- 

V.    Nicholls,    3    M.    &    W.    240,    244,  Carty,  31  Wis.  252,  256,  11  Am.  Rep. 

criticized    the    case    of    Williams    r.  605;  Williams  v.  Lane,  87  Wis.  152, 

Paul,  6  Bing.  653,  in  which  it  had  158,  58  N.  W.  77. 
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he  cannot  successfully  assert  his  right  to  the  goods  because  the 
bargain  is  unenforcible.  Therefore,  subsequent  delivery  of  the 
goods  by  the  seller  is  sufficient  consideration  for  a  promise  at  the 
time  by  the  buyer,  and  in  the  absence  of  an  express  promise  of 
payment  one  is  implied.  As  the  later  performance  is  entirely 
legal  it  is  no  objection  to  the  creation  of  a  new  obligation  then 
that  there  was  formerly  an  illegal  contract  relating  to  the  same 
matter.^^  In  jurisdictions  where  a  sale  on  Sunday  is  held  to  be 
so  completely  void  that  the  seller  may  recover  m  trover  or  replevin 
from  the  buyer,  there  seems  sufficient  consideration  for  a  subse- 
quent promise  to  pay  on  the  part  of  the  buyer  even  though  the 
property  has  been  delivered.  The  buyer's  promise  is  supported 
by  the  surrender  on  the  part  of  the  seller  of  his  right  to  reclaim 
the  property.  Whether  on  this  ground  or  not,  some  courts  allow 
a  recovery  where  a  contract  made  on  Sunday  is  ratified.^*  On 
the  ground  of  moral  consideration,  arising  from  the  moral  duty 
to  pay  for  the  property  of  which  the  defendant  has  had  the  benefit, 
a  subsequent  promise  by  him  has  been  enforced  in  a  few 
jurisdictions.^*  But  this  ground  of  recovery  would  not  find  gen- 
eral acceptance.  Unless  actual  consideration  at  the  time  of  the 
subsequent  promise  can  be  found,  on  principle,  this  promise  is 
unenforcible. 

§  668.  Contracts  and  sales  prohibited  by  statute. —  For  the  pro- 
tection of  the  public  or  for  purposes  of  taxation,  or  for  both  rea- 
sons, many  statutes  are  enacted  forbidding  sales  of  certain  kinds 
of  goods  either  altogether  or  unless  certain  statutory  regulations 
are  complied  with.  There  can  be  no  doubt  that  if  a  statute  di- 
rectly prohibits  a  contract  or  sale  it  cannot  be  enforced  by  the 

"Butler   V.   Lee,    11    Ala.    885,   46  Ainsworth  )'.  Williams,  111  Wis.  17, 

Am.    Dec.    230;    Bradley   v.   Eea,    14  86  N.  W.  551. 

Allen,    20;     103    Mass.    188,    4    Am.  "Tucker    v.    West,    29    Ark.    386; 

Rep.  524;  Aspell  v.  Hosbein,  98  Mich.  Banks  j;.  Werts,  13  Ind.  203;  Gwinn 

117,  57  N.  W.  27;  Pillen  v.  Erickson,  v.  Simes,  61  Mo.  335;  Smith  v.  Case, 

125  Mich.  68,  83  N.  W.  1023;  Bollin  2   Or.    190;    Sayles    v.    Wellman,    10 

V.  Hooper,   127  Mich.  287,  86  K.  W.  R.  I.  465;  Adams  v.  Gay,  19  Vt.  358; 

795;  Foreman  v.  Ahl,  55  Pa.  St.  625;  Flinn  v.  St.  John,  51  Vt.  334,  345. 
Hopkins   V.    Stefan,    77   Wis.    45,   45  "Campbell  v.  Young,  9  Bush,  240; 

N.    W.    676.      See    also    Stebbins    v.  Cook  v.  Forker,  193  Pa.  St.  461,  44 

Peck,  8  Gray,  553;   Flynn  v.  Colum-  Atl.  560,  74  Am.  St.  Picp.  699. 
bus  Club,  21  R.  I.  534,  45  Atl.  551; 
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parties  to  it,  and  tke  imjjosition  of  a  penalty  is  at  least  prima 
facie  an  implied  prohibition  of  the  transaction  to  which  the  penalty 
attaches. ^^  Xo  distinction  is  now  made  between  things  which  are 
merely  mala  prohibita  and  things  which  are  7nala  m  se.  Courts 
cannot  go  behind  the  reason  for  the  legislative  prohibition  when 
the  prohibition  itself  is  clear.'''  But  in  determining  what  validity, 
if  any,  a  forbidden  contract  has,  it  is  often  important  to  consider 
how  far  and  for  what  reason  the  prohibited  transaction  is  wrong- 
ful, since  the  courts  will  endeavor  so  to  deal  with  the  transaction 
as  to  give  effect  to  the  •  fundamental  purpose  of  the  Legislature 
and  to  a  wise  public  policy. ^^ 


"■  Clark  p.  Protection  Ins.  Co.,  1 
Story,  109,  122;  Swann  t.  Swann,  21 
Fed.  Kep.  299 ;  Woods  v.  Armstrong, 
54  Ala.  150,  25  Anu  Rep.  671;  Har- 
rison )'.  Jones,  SO  Ala.  412;  Camp- 
bell r.  Segar.-i,  Si  Ala.  259,  1  So.  714; 
Youngblood  r.  Birmingham  Trust 
Co.,   95   Ala.    521,    12    So.    579,   20   L. 

II.  A.  58,  ;3U  Am.  St.  Kep.  245;  Berka 
V.  Woodward,  125  CaL  119,  57  Pac. 
777,  45  L.  R.  A.  420.  73  Am.  St.  Rep. 
31;  Funk  r.  (laUivan,  49  Conn.  124, 
44  Am.  Rep.  210;  Dillon  i\  Allen, 
46  Iowa,  299,  26  Am.  Rep.  145; 
Durgin  v.  Dyer,  68  :\Ie.  143;  Roby 
r.  West,  4  N.  H.  285,  17  Am.  Dec. 
423;  Brackett  r.  Hoyt,  29  X.  H.  264; 
Gregory  i.  Wilson,  38  X.  J.  L.  315, 
13  Am.  Rep.  44S ;  Covington  v. 
Threadgill,  88  X.  C.  186;  Bloom  v. 
Richards,  2  Ohio  St.  387,  395 ;  Penn- 
sylvania Co.  V.  Wentz,  37  Ohio  St. 
333,  338;  ^NlcConnell  r.  Kitchens,  20 
S.  C.  430:  Elkins  r.  Parkhurst,  17 
Vt.  105;  Bancroft  i\  Dumas,  21  Vt. 
456. 

^"Bank  r.  Owens,  2  Pet.  527,  539, 
7  L.  ed.  508 ;  Gibbs  v.  Consolidated 
Oas  Co.,  130  TT.  s.  396,  9  S.  Ct.  553, 
32  L.  ed.  979 ;  Penn  r.  Bornman,  102 

III.  523,  530;  Greenough  !.  Balch,  7 
:\re.  461 :  White  r.  Buss,  3  Cush.  448 ; 
Downing  ?\  Ringer,  7  Mo.  585  ;  Hill 
r.  Spear,  50  N.  H.  253,  277,  9  Am. 
Rep.    205;    Rossman    v.    McFarland, 


9  Ohio  St.  369,  379;  Holt  v.  Green, 
73  Pa.  St.  198,  13  Am.  Rep.  737; 
Melchoir  v.  JlcCarty,  31  Wis.  252, 
11  Am.  Rep.  605. 

''In  Dunlop  v.  Mercer,  156  Fed. 
Rep.  545,  555,  86  C.  C.  A.  435,  the 
court  said :  "  The  general  rule  that 
an  illegal  contract  is  void  and  unen- 
forcible  is,  however,  not  without  ex- 
ception. It  is  not  universal  in  its 
application.  It  is  qualified  by  the 
exception  that  where  a  contract  is 
not  evil  in  itself,  and  its  validity 
is  not  denounced  as  a  penalty  by 
the  express  terms  of  or  by  rational 
implication  from  the  language  of  the 
statute  which  it  violates,  and  that 
statute  prescribes  other  specific  pen- 
alties, it  is  not  the  province  of  the 
courts  to  do  so,  and  they  will  not 
thus  affix  an  additional  penalty  not 
directed  by  the  lawmaking  power. 
Fritts  r.  Palmer,  132  U.  S.  282, 
289,  293,  10  S.  Ct.  93,  33  L.  ed. 
317 :  Xational  Bank  v.  Matthews,  98 
U.  S.  621,  629,  25  L.  ed.  188;  Logan 
County  Bank  r.  Townsend,  139  U.  S. 
67,  76,  11  S.  Ct.  496,  35  L.  ed.  107; 
Thompson  r.  St.  Nicholas  Nat.  Bank, 
146  U.  S.  240,  13  S.  Ct.  66,  36  L.  ed. 
956;  Blodgett  ;•.  Lanyon  Zinc  Co., 
120  Fed.  Rep.  893,  896,  897.  58  C.  C. 
A.  70,  82,  S3;  Sioux  City,  etc.,  Co. 
V.  Trust  Co.,  82  Fed.  Rep.  124,  134, 
49  U.   S.  App.  523,  27   C;   C.  A.   73, 
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§  669.  Illustrations  of  prohibitory  statutes. — In  accordance  with 
the  principles  thus  enunciated,  it  has  been  held  that  the  price  of 
goods  sold  cannot  be  recovered  when  sold  in  violation  of  a  liquor 
license  law,^*  or  a  law  requiring  weights  and  measures  to  be 
sealed,^^  or  requiring  coal'*"  or  lumber*^  to  be  weighed  or  surveyed 
by  a  public  officer,  or  requiring  goods  to  be  marked  to  indicate 
their  character  or  composition.""  Or  a  statute  may  prohibit 
altogether  the  sale  of  certain,  goods.*^  Where  a  statute  requires  a 
license  to  be  obtained  before  sales  of  the  kind  in  question  can  be 


83 ;  Hanover  Bank  v.  First  Nat.  Bank 
of  Burlingame,  109  Fed.  Rep.  421, 
426,  48  C.  C.  A.  482,  487;  Speer  v. 
Board  of  County  Commra.,  88  Fed. 
Hep.  749,  758,  60  U.  S.  App.  38,  32 
C.  C.  A.  101,  110;  National  Bank  of 
Xenia  v.  Stewart,  107  U.  S.  676,  2 
S.  Ct.  778,  27  L.  ed.  592;  Gold  Min- 
ing Co.  V.  National  Bank,  96  U.  S. 
640,  24  L.  ed.  648;  O'Hare  v.  Bank, 
77  Pa.  St.  96 ;  Pangborn  v.  Westlake, 
36  Iowa,   546:   Chattanooga  E.  &  C. 

B.  Co.  !•.  Evans,  14  C.  C.  A.  116,  121, 
122,  66  Fed.  Rep.  809,  815,  31  U.  S. 
App.  432." 

"  Miller  v.  Ammon,  145  U.  S.  421, 
12  S.  Ct.  844,  36  L.  ed.  759;  Lang  v. 
Lynch,  38  Fed.  Rep.  489;  O'Bryan  v. 
Fitzpatrick,  48  Ark.  487,  3  S.  W. 
527 ;  Dolson  v.  Hope,  7  Kans.  161 ; 
Vannoy  i".  Patton,  5  B.  Mon.  248; 
Cobb  V.  Billings,  23  Me.  470;  Lor- 
anger  r.  Jardine,  56  Mich.  518,  23 
N.  W.  203;  Niagara  Falls  Brewing 
Co.  V.  Wall,  98  Mich.  158,  57  N.  W. 
99 ;  Solomon  r.  Dreschler,  4  Minn. 
278;  I^ewis  v.  Welch,  14  N.  H.  294; 
Coldwell  V.  Wentworth,  14  N.  H. 
431;   Covington  v.  Threadgill,  88   N. 

C.  186;  Griffith  v.  Wells,  3  Denio, 
226;  Bancroft  v.  Dumas,  21  Vt.  456; 
Aiken  v.  Blaisdell,  41  Vt.  655;  Bach 
V.  Smith,  2  Wash.  Terr.  145,  3  Pac. 
831;  Gorsuth  i'.  Butterfield,  2  Wis. 
237;  Melchoir  v.  McCarty,  31  Wis. 
252,  11  Am.  Rep.  605. 

»'' Miller  v.  Post,  1  Allen,  434; 
Bisbee  v.  McAllen,  39  Minn.  143, 
39  N.  W.  299;   Finch  v.  Barclay,  87 


Ga.  393,  13  S.  E.  506;  Smith  v. 
Arnold,  106  Mass.  269;  Sawyer  r. 
Smith,  109  Mass.  220;  Eaton  v. 
Kegan,   114  Mass.  433. 

""Little  i;.  Poole,  9  B.  &  C.  192; 
Libby  v.  Downey,  5  Allen,  299. 

■"  Richmond  v.  Foss,  77  Me.  590, 
1  Atl.  830;  Prescott  i'.  Battersby, 
119  Mass.  285;  Pray  f.  Burbank,  10 
N.  H.  377. 

•*-  The  following  cases  relate  to  fer- 
tilizers: Pacific  Guano  Co.  v.  Mul- 
len, 66  Ala.  582;  Merriman  v.  Knox, 
99  Ala.  93,  11  So.  741;  Brown  v. 
Adair,  104  Ala.  652,  16  So.  439; 
Brown  v.  Raisin  Fertilizer  Co.,  124 
Ala.  221,  26  So.  891;  Kleeldey  v. 
Leyden,  63  Ga.  215 ;  Johnston  v.  Mc- 
Connell,  05  Ga.  129;  Lorentz  i\  Con- 
ner, 69  Ga.  761 ;  Vanmeter  i.  Spurier, 
94  Ky.  22,  21  S.  W.  337 ;  McConnell 
V.  "Kitchens,  20  S.  C.  430.  But  see 
Niemeyer  v.  Wright,  75  Va.  239,  40 
Am.  Rep.  720.  The  same  rrile  'was 
applied  where  the  statute  in  ques- 
tion related  to  other  goods.  Forster 
V.  Taylor,  5  B.  &  Ad.  887  (butter)  ; 
Buxton  V.  Hamblen,  32  Me.  448 
(hay). 

""  Thus  in  Massachusetts  a  sale  of 
milk  below  a.  certain  standard  is  an 
illegal  sale.  Miller  r.  Post,  1  Allen, 
434;  Copeland  v.  Boston  Dairy  Co., 
184  Mass.  207,  68  N.  E.  201.  In 
Maine  the  seller  of  cattle  infected 
with  tuberculosis  cannot  recover  the 
price,  though  ignorant  that  the  cattle 
were  diseased.  Church  v.  KnowJes, 
101  Me.  264,  63  Atl.  1042.    The  sale 
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made,  tliere  is  no  doubt  that  if  such  a  sale  is  made  hj  one  acting 
as  a  broker  without  the  required  license,  he  can  recover  no  com- 
pensation for  his  services.**  And  even  the  price  of  the  goods  sold 
cannot  be  recovered  when  the  seller  was  required  under  statutory 
penalty  to  take  out  a  license,  if  the  purpose  of  the  statute  was,  in 
part  at  least,  for  the  protection  of  the  public  and  not  solely  for 
purposes  of  revenue.*^  It  may  be  observed,  however,  that  a  statute 
which  requires  a  license  to  be  paid  for  by  a  traveling  salesman  is 
void,  at  least  so  far  as  concerns  salesmen  from  another  State,  as 
violating  the  provision  of  the  Federal  Constitution  giving  Con- 
gress exclusive  control  over  interstate  and  foreign  commerce.*® 

§  670.  Statutes  purely  for  revenue. —  Statutes  sometimes  impose 
a  tax  upon  the  transaction  of  certain  business  merely  for  the 


of  imported  second-hand  clothing  is 
prohibited  in  Georgia.  Smith  v. 
Evans,  125  Ga.  109,  53  S.  E.  589. 
In  Law  V.  Hodson,  11  East,  300,  re- 
covery was  denied  the  seller  of  bricks 
because  of  the  statute  requiring 
bricks  to  be  of  certain  dimensions 
to  which  the  bricks  sold  did  not  con- 
form. In  Wheeler  i\  Russell,  17 
Mass.  258,  a  note  calling  for  shingles 
of  illegal  size  was  similarly  unen- 
forcible.  In  Eaton  v.  Kegan,  114 
Mass.  433,  the  price  of  oats  sold  by 
the  bag  was  held  not  recoverable  be- 
cause of  a  statute  requiring  such 
goods  to  be  sold  by  the  bushel ;  but 
in  Eldredge  v.  McDermott,  178  Mass. 
256,  59  N.  E.  806,  the  court  held  that 
if  a  custom  was  proved  that  a  bag 
of  oats  contained  two  bushels,  the 
price  of  oats  sold  in  bags  could  be 
recovered,  being  in  effect  a  sale  by 
the  bushel.  See  also  Durgin  v.  Dyer, 
68  Me.  143. 

"Cope  r.  Rowlands,  2  M.  &  W. 
149;  Hustis  V.  Picklands,  27  111. 
App.  270;  Richardson  v.  Brix,  94 
Iowa,  626,  63  N.  W.  325;  Black  v. 
Security  Mutual  Assn.,  95  Me.  35, 
49  Atl.  51,  54  L.  R.  A.  939;  Buck- 
ley V.  Humason,  50  Minn.  195,  52  N. 
W.  385',  16  L.  R.  A.  423,  36  Am.  St. 
Rep.  437;   Holt  v.  Green,  73  Pa.  St. 


198,  13  Am.  Rep.  737;  Johnson  v. 
Hulings,  103  Pa.  St.  498,  49  Am. 
Rep.  131;  Stevenson  v.  Ewing,  87 
Tenn.  46,  9  S.  W.  230.  So  an  un- 
licensed phj'sician  (Gardner  v.  Tatum, 
81  Cal.  370,  22  Pac.  880;  Taliaferro 
V.  Moffett,  54  Ga.  150;  Deaton  v. 
Lawson,  40  Wash.  486,  82  Pac.  879,  2 
L.  R.  A.  (N.  S.)  392,  111  Am.  St. 
Rep.  922)  or  lawj'er  (Tedrick  v. 
Hiner,  61  111.  189;  East  St.  Louis 
V.  Freels,  17  111.  App.  339)  cannot 
recover  for  his  services. 

"Bull  r.  Harragan,  17  B.  Mon. 
349  fpeddler).  And  see  decisions  cited 
supra,  note  38,  of  unlicensed  sales 
of  liquor.  In  Mabry  t\  Bullock,  7 
Dana,  337,  it  appears  that  the  stat- 
ute expressly  provided  that  all  con- 
tracts for  the  sale  of  clocks  should 
be  void  unless  the  seller  had  a  license. 
See  also  Stevenson  r.  Ewing,  87  Tenn. 
46,  9  S.  W.  230.  But  compare  Jones 
r.  Berry,  33  X.  H.  209.  See  also 
Smith  V.  Lindo,  4  C.  B.  (N.  S.)  395, 
where  an  unlicensed  broker  was  al- 
lowed to  recover  from  his  principal 
money  paid  in  executing  a  purchase 
for  him. 

"Caldwell  v.  North  Carolina,  187 
U.  S.  622,  47  L.  ed.  336,  23  S.  Ct. 
229,  and  cases  cited. 
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purpose  of  revenue,  and  not  with  any  view  of  limiting  or  regu- 
lating the  trade  itself.  If  such  statutes  merely  impose  a  penalty 
for  failure  to  comply  with  their  provisions,  contracts  made  with- 
out paying  the  requisite  tax  or  obtaining  the  requisite  license 
are  not  thereby  made  unenforcible.  It  is  to  be  observed,  however, 
that  a  statute,  though  purely  for  revenue,  may,  in  order  to  make 
more  certain  collection  of  the  revenue,  absolutely  prohibit  and 
make  unlawful  all  contracts  or  sales  made  without  compliance 
with  the  law.*''^  It  is  not  always  easy  to  determine  whether  a 
statute  is  purely  for  revenue  and  whether,  if  this  is  so,  the  statute 
prohibits  and  renders  unlawful  all  contracts  and  sales  made  with- 
out satisfying  its  requirements.  A  number  of  cases  arose  under 
the  United  States  Internal  Revenue  Laws  passed  during  the 
Civil  War,  and  it  was  generally  held  that  these  laws  were  merely 
for  the  purpose  of  revenue  and  did  not  render  the  contract  itself 
unlawful.***  But  there  are  contrary  decisions.*''  Instances 
may  be  found  of  other  penal  laws  which  have  been  held 
to  be  so  exclusively  for  revenue  as  not  to  invalidate  contracts, 
made  by  persons  who  had  not  satisfied  the  statutory  re- 
quirements,^''  but  generally  on  a  true  construction  even  a  revenue 

"  Smith  V.  Mawhood,  14  M.  &  W.  regulations  carried  on  a  retail  busi- 

452;    Hall   V.    Bishop,   3   Daly,    109;  ness  within  two  miles  of  a  distillery 

Stevenson    v.    Ewing,    87    Tenn.    46,  and  did  not  have  his  name  inserted 

9  S.  W.  230.  in  the  excise  book  as  one  of  the  part- 

**  Larned    v.    Andrews,    106    Mass.  ners    in    the    distillery);     Smith    v. 

435,  8  Am.  Eep.  346;  Corning  v.  Ab-  Mawhood,  14  M.  &  W.  452    (tobacco 

bott,  54  N.  H.  469;  Euckman  v.  Berg-  dealer  without  a  license)  ;   Harris  v. 

holz,  37  ]Sr.  J.  L.  437;  Woodward  v.  Runnels,    12    How.     (U.    S.)     79,    13 

Stearns,    10   Abb.   Pr.    (N.   S.)    395;  L.     ed.     901      (slave     brought     into 

Eahter   v.   First   Nat.   Bank,   92   Pa.  Mississippi    and    sold    there    without 

St.   393;    Aiken   v.   Blaisdell,   41   Vt.  formalities  required  by  law);   Pang- 

655.  born     v.     Westlake,     36     Iowa,     546 

■"  Creekmore  v.   Chitwood,  7   Bush,  (real  estate  sold  before  plat  recorded 

317;  Harding  ('.  Hagar,  60  Me.  340,  as    required    by   law);    Mandlebaum 

63  Me.  515;  Hall  v.  Bishop,  3  Daly,  v.  Gregovich,  17  Nev.  87,  28  Pac.  121, 

109;    Best    v.    Bander,    29    How.   Pr.  45    Am.    Eep.    433     (traveling   sales- 

489;   Holt  v.  Green,  73  Pa.  St.   198,  man  .sold  goods  without  a  license); 

13  Am.  Rep.  737.  Strong  v.  Darling,  9  Ohio,  201    (real 

'"Johnson  v,  Hudson,  11  East,  180  estate    sold    before    plat    recorded); 

(tobacco     dealer     without     license)  ;  Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 

Brown    v.    Duncan,    10    B.    &    C.    93  253,  22  S.  E.   108,   118,  29  L.  E.  A. 

(grain  dealer  who  contrary  to  revenue  215,  225  (sale  by  unlicensed  broker). 


1128  EuLES  Affecting  Validity  of  Sales. 

statute  will  be  found  to  prohibit  contracts  made  without  satisfying 
the  requirements  of  the  law.  There  certainly  can  be  no  doubt 
that  a  contract  or  sale  is  illegal  which,  irrespective  of  the  persous 
who  take  part  in  it,  itself  necessarily  involves  a  breach  of  a 
revenue  law  —  as  a  contract  to  sell  liquor  without  paying  the 
governm'ent  tax;^^  or  goods  without  payment  of  customs  duties. ^^ 
§  671.  Statutes  for  the  protection  of  the  parties. —  Besides  con- 
tracts in  violation  of  a  statute  purely  for  revenue,  there  are  other 
statutes  wiiich,  though  they  make  transactions  in  violation  of 
them  unenforcible,  dc  not  make  them  illegal,  properly  speaking. 
These  statutes  are  intended  for  the  protection  of  the  individual 
parties  to  a  transaction,  rather  than  for  the  general  protection  of 
the  public.  Such  a  statute  is  the  Statute  of  Frauds ;  and  such  is 
the  statute  of  the  United  States,  requiring  contracts  with  the 
government  to  be  "  reduced  to  writing  and  signed  by  the  con- 
tracting parties  with  their  names  at  the  end  thereof."  °^  A  con- 
tract made  without  complying  with  the  requirements  of  these 
statutes  is  as  completely  unenforcible  as  if  it  were  illegal.^*  But 
imlike  illegal  contracts,  if  the  contract  is  carried  out  by  either 
party,  legal  redress  may  be  had  for  the  nonperformance  by  the 
other  party.  In  the  section  of  the  Statute  of  Frauds  relating  to 
the  sale  of  goods,  part  performance  on  either  side  is  in  terms 
made  a  satisfaction  of  the  statute,  and,  therefore,  after  such  part 
performance,  recovery  may  be  had  on  the  contract  itself.     Under 

"  Creekmore  v.   Chitwood,   7   Buah,  of  the  price  was  not  allowed.     Such 

317;    Curren   v.   Downs,   3   Mo.   App.  a  case  as  Holman /.  Johnson,  1  Cowp. 

468.     In  North  Carolina   r.  Vander-  341,  where  the  actual  transaction  in- 

ford,   3.T   Fed.   Eep.   376,   it  was   held  rolved  no  breach  of  law,  but  the  sel- 

that  a  purchaser  of  whiskey  without  ler  knew  the  buyer  intended  to  break 

the  stamps  or  brands  required  by  law  the   law   thereafter,   must   be   distin- 

had   no    title   which   the    law   would  giiished.     See  infra,  §  672. 

protect  and  one  who  destroyed  such  ''  V.  S.  Eev.  St.,  §  3744. 

whiskey  was  not  criminally  liable.  "See  as  to  the  Statute  of  Frauds, 

'''Biggs  r.  Lawrence,  3  T.  E.  454;  supra,  §  71.     As  to  the  Federal  stat- 

Clugas    V.    Penaluna,    4    T.    E.    466;  ute  referred  to,  see   Clark   v.  Tnited 

Waymell  r.  Eeed,  5  T.  R.  599;  Con-  States,  95  U.  S.  539,  24  L.  ed.  518; 

don  V.  Walker,  1  Yeates,  483 ;  Mullen  South    Boston    Iron    Co.    r.    United 

1'.  Kerr,  6  U.  C.  Q.  B.    (0.  S.)    171.  States,    118  U.   S.   37,   6   S.   Ct.   928, 

In  the  case  last  cited  a  seller  in  the  30  L.  ed.  69;  St.  Louis  Hay  &  Grain 

United     States    furnished     false     in-  Co.   r.  United  States,  191  U.  S.   159, 

voices  for  the  purpose  of  evading  the  24  S.  Ct.  47,  4S  L.  ed.  130. 

Canadian   customs   duties.     Eecovery  "  See  supra,  §  73  et  seq. 
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the  Federal  statute  referred  to,  the  contract  remains  unenforcible 
even  after  full  performance  by  the  seller,  but  as  the  provisions  of 
the  statute  are  held  to  be  rather  for  the  purpose  of  compelling 
governmental  officials  to  comply  with  statutory  directions  for  the 
formation  of  contracts  than  to  render  illegal  a  contract  made 
otherv?ise,  one  who  has  performed  a  contract  where  the  required 
formalities  were  not  observed  may  recover  on  a  quantum  meruit 
or  quantum  valebat.^^  Eeference  may  also  be  made  here  to  ultra 
vires  contracts  of  corporations.^' 

§  672.  Contracts  of  corporations  doing  business  illegally. —  The 
laws  of  the  several  States  almost  invariably  prescribe  certain 
conditions  which  must  be  satisfied  before  foreign  corporations  are 
authorized  to  do  business  within  the  State.  In  some  instances 
the  statutes  do'  not  expressly  state  that  no  action  can  be  maintained 
upon  contracts  or  sales  made  without  satisfying  the  statutory  con- 
ditions for  doing  business  legally.  Such  statutes  may  either  pro- 
vide a  specific  penalty  for  doing  business  illegally  or  no  conse- 
quence may  be  expressed  in  the  statute  as  a  result  of  violation 
of  the  law.  A  plausible  argument  has  been  made  in  some  cases 
for  a  different  construction  of  these  two  types  so  far  as 
concerns  the  right  of  a  corporation  to  sue  upon  a  contract  made 
by  it,  though  it  has  not  complied  with  the  statute.  It  is  sug- 
gested that  when  a  penalty  is  exjiressly  imposed  it  may  fairly 
be  regarded  as  the  only  consequence  the  law  meant  to  impose  for 
violation  of  the  law,  but  that  where  the  statute  merely  prohibits 
without  penalty,  unless  the  contract  is  thereby  made  unenforcible, 
no  detrimental  consequences  follow  the  breach  of  the  law.^* 
Though  careful  consideration  must  be  given  in  each  case  to  the 
words  of  the  statute  in  question,  the  conflicting  decisions  of  the 
■courts  do  not  seem,  generally,  based  on  very  secure  or  sound  dis- 
tinctions. In  a  number  of  cases  it  has  been  held  that  recovery 
may  be  had  upon  contracts  made  in  violation  of  laws  prohibiting 
the  transaction  of  business  without  observance  of  certain  formali- 
ties, either  with  a  penalty  attached  or  without  such  a  penalty.^* 

"Clark  V.  United  States,  95  XJ.  S.  "=  See  24  L.  E.  A.  315,  note. 

539,  24  L.  ed.  518;  St.  Louis  Hay  &  "Northwestern    Mutual    Life    Ins. 

Grain  Co.  v.  United  States,  191  U.  S.  Co.  v.  Overholt,  4  Dill.  287 ;  Kogers 

159,  24  S.  Ct.  47,  48  L.  ed.  130.  &    Co.    v.    Simmons,    155   Mass.    259, 

"See  supra,  §  49.  29  N.  E.   580;   Kelley  v.  Eice-Blake 
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Other  authorities,  howtver,  hold  that  contracts  made  under  such 
circumstances  cannot  be  enforced.®"  So  insurance  companies  have 
been  denied  the  right  to  recover  premiums  when  the  business  was 
done  in  violation  of  local  statutes."  jModern  statutes  in  regard 
to  foreign  corporations  frequently  expressly  provide,  in  effect, 
that  no  action  shall  be  maintainable  on  the  contracts  of  the  corpora- 
tion if  it  has  not  satisfied  the  requirements  of  the  statute.  Even 
where  such  is  the  form  of  the  statute,  the  contracts  are  generally 
held,  not  void,  but  merely  unenforcible  imtil  the  satisfaction  of 
the  statute.  The  statute  may,  therefore,  be  satisfied  so  as  to  make 
a  contract  or  sale  enforcible,  not  only  after  the  contract  or  sale 
has  been  entered  into,  but  even  after  action  has  been  brought 
upon   it.'^^      In   some   jurisdictions    a    different   result   has   been 


Lumber  Co.,  167  Mass.  28,  44  N.  E. 
1090;  Enterprise  Brewing  Co.  v. 
Grime,  173  Mass.  252,  53  N.  E.  855; 
Clark  V.  Middleton,  19  Mo.  53 ;  King 
r.  National  Mining  Co.,  4  Mont.  1, 
1  Pac.  727  ;  Wright  ('.  Lee,  4  S.  Dale. 
237,  55  N.  W.  931;  Eastern  Building 
Assn.  V.  Snyder,  98  Va.  710,  37  S.  E. 
298 ;  Dearborn  Foundry  Co.  r.  Augus- 
tine, 5  Wash.  07,  31  Pao.  327;  Edison 
General  Electric  Co.  v.  Canadian 
Pacific  Navigation  Co.,  8  Wash.  370, 
36  Pac.  260,  24  L.  R.  A.  315,  40 
Am.  St.  Rep.  910;  Toledo  Tie  & 
Lumber  Co.  v.  Thomas,  33  W.  Va. 
506,  11  S.  E.  37,  25  Am.  St.  Rep. 
925. 

"Dudley  v.  Collier,  87  Ala.  431, 
6  So.  304,  13  Am.  St.  Rep.  55; 
Boulden  v.  Estey  Organ  Co.,  92  Ala. 
182,  9  So.  283;  Dundee  ilortgage  & 
Trust  Investment  Co.  ;;.  Ni.xon,  95 
Ala.  31S,  10  Sn.  311;  Cook  r.  Rome 
Brick  Co.,  98  Ala.  409,  12  So.  918 
Pennington  v.  Townsend,  7  Wend 
276 ;  Cary-Lonibard  Lumber  Co.  v 
Thomas,  92  Tenn,  587,  22  S.  W.  743 

"'The  Manistee,  5  Biss.  382;  Cin- 
cinnati Mut.  Health  Assur.  Co.  ii 
Rosenthal,  55  111.  85,  8  Am.  Rep, 
626 ;  Franklin  Ins.  Co.  v.  Louisville 
&  A.  Packet  Co.,  9  Bush,  590;  Ameri- 


can Ins.  Co.  V.  Stoy,  41  Mich.  385, 
1  N.  W.  877 ;  American  Ins.  Co.  i;. 
Smith,  73  Mo.  368;  Stewart  v. 
Northampton  Mutual  Live  Stock  Ins. 
Co.,  38  N.  J.  L.  436. 

"^  Buffalo  Zinc  &  Copper  Co.  v. 
Crump,  70  Ark.  525,  534,  69  S.  W. 
572.  91  Am.  St.  Rep.  87  ;  Sutherland- 
Innes  Co.  r.  Chaney,  72  Ark.  327, 
80  S.  W.  152;  Woolfort  r.  Dixie  Cot- 
ton Oil  Co.,  77  .\rk.  203,  91  S.  W. 
300,  113  Am.  St.  Rep.  139;  Crefeld 
Mills  i:  Goddard,  69  Fed.  Rep.  141; 
Blodgett  r.  Lanyon  Zinc  Co.,  120 
Fed,  Rep.  893,  897,  58  C.  C.  A.  79; 
Wetzel  &  T.  Ry.  v.  Tennis  Bros.  Co., 
145  Fed.  Rep.  458,  75  C.  C.  A.  266; 
California  Savings  &  Loan  Soc.  p. 
Harris,  111  Cal.  133,  43  Pac.  525; 
State  V.  American  Book  Co.,  69 
Kans.  1,  76  Pac.  411;  John  Deere 
Plow  Co.  r.  Wyland,  69  Kans.  255, 
261,  76  Pac.  863;  Hamilton  r.  Reeves, 
69  Kans.  844,  70  Pac.  418;  Ryan 
Livestock  &  Feeding  Co.  v.  Kelly,  71 
Kans.  874,  81  Pac.  470;  National 
Fertilizer  Co.  v.  Fall  River  Savings 
Bank,  196  Mass,  458;  Carson-Rand 
Co.  V.  Stern.  129  Mo.  381,  31  S,  W. 
772,  32  L.  R.  A.  420;  Hastings  In- 
dustrial Co.  r.  Moran,  143  Mich.  679, 
107   N.   W.  706;   Neuehatel  AsphaJte 
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reached,  and  such  bargains  have  been  held  permanently  unen- 
forcible  by  the  offending  corporation."^  As  has  been  said,  how- 
ever, the  statutes  in  the  various  States  are  not  identical  and 
must  in  each  case  be  examined.  In  a  few  States  contracts  of  the 
kind  in  question  are  so  plainly  declared  void,  that  no  other  infer- 
ence is  possible  except  that  they  are  permanently  unenforcible."* 
It  is  beyond  the  power  of  a  State,  however,  to  prohibit  a  foreign 
corporation  from  maintaining  an  action  in  the  Federal  courts.*^^ 
It  should  be  added  also  that  even  though  a  corporation  does  busi- 
ness in  violation  of  a  statute,  and  in  consequence  thereof  becomes 
unable  to  enforce  the  obligation  of  the  other  party,  it  is  not  itself 
-excused  from  liability  upon  its  own  obligation.'^''  A  related  ques- 
tion arises  under  a  New  York  statute  which  makes  it  a  penal 
offense  for  one  doing  business  to  add  the  words  "  &  Company  " 
to  his  name  as  a  business  designation  unless  those  words  represent 
an  actual  partner  or  partners.  It  has  been  repeatedly  held  in  con- 
struing the  statute  that  a  contract  made  by  a  person  doing  busi-- 
ness  in  violation  of  the  statute  may  be  enforced  by  him 
unless  in  the  formation  of  the  contract  the  defendant  was 
deceived  and  relied  on  the  credit  of  other  partners  supposed 
to  exist. ®^     Another  analogous  question  arises  where  corporations 

Co.  !'.  Mayor  of  New  York,  155  N.  Y.  106  N.  W.  1099,  5  L.  R.  A.   (N.  S.) 

373,  49  N.  E.  1043;   Swift  v.  Little,  680,  116  Am.  St.  Hep.  54. 

28    R.    I.    108,    65    Atl.    615;    Huttig  "  Dunlop  v.  Mercer,  156  Fed.  Rep. 

Bros.   Mfg.   Co.   V.  Denny  Hotel  Co.,  545,  86  C.  C.  A.  435. 

6  Wash.   122,  624,  32  Pac.   1073,  34  "^  Diamond  Glue  Co.  v.  V.  S.  Glue 

Pac.  774.     See  also  Singer  Mfg.   Co.  Co.,  187  U.  S.  611,  47  L.  ed.  328,  23 

V.    Brown,    64    Ind.    548;    Smith    v.  S.    Ct.    206,    and   authorities    therein 

little,  67  Ind.  549.  referred  to. 

"Thompson  Co.  v.  Whithed,  185  "Gay  v.  Seibold,  97  N.  Y.  472,  49 
111.  454,  56  N.  E.  1106,  76  Am.  St.  Am.  Rep.  533;  Rinnott  v.  German- 
Rep.  51;  United  Lead  Co.  v.  Reedy  American  Bank,  164  N.  Y.  386,  58 
Elevator  Mfg.  Co.,  222  111.  199,  78  N.  E.  286  (see  also  165  N.  Y.  646, 
N.  E.  567;  Heileman  Brewing  Co.  v.  59  N".  E.  1130)  ;  Taylor  v.  Bell  & 
Peimeisl,  85  Minn.  121,  88  N.  W.  Bogart  Soap  Co.,  18  N.  Y.  App.  Div. 
441.  175,   45   ]Sr.   Y.   Suppl.   939;    Loeb  v. 

"  Halsey  v.   Jewett   Dramatic   Co.,  Firemen's    Ins.    Co.,    78    N.   Y.   App. 

114  N.   Y.  App.  Div.  420,   99   N.  Y.  Div,  113,  79  N.  Y.  Suppl.  510;  Van- 

Suppl.    1122;    Cary- Lombard    Co.    v.  dergrift  v.   Bertron,   83   N.   Y.   App. 

Thomas,  92  Tenn.  587,  22  S.  W.  743 ;  Div.  548,  82  N.  Y.  Suppl.  153 ;  Hopp 

Allen    ?-.    Milwaukee,    128    Wis.    678,  v.  MeWhirter,  107  N.  Y.  Suppl.  823. 
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are  doing  business  in  violation  of  anti-trust  laws,  or  similar 
statutes.  Unless  these  statutes  expressly  provide  that  no  recovery 
shall  be  had  by  such  corj)orations  upon  their  contracts,  it  is  held 
that  recovery  may  be  had  upon  such  bargains  as  are  in  them- 
selves lawful."^  In  a  few  States,  however,  statutes  expressly  pro- 
vide that  no  recovery  shall  be  allowed. °^  And  such  is  the  effect 
of  the  Xational   (Sherman)  Anti-trust  Law."'"" 

§  673.  What  constitutes  doing  business  within  a  State. —  It  is 
a  difficult  question  to  determine  what  constitutes  doing  business 
within  a  State  by  a  foreign  corporation  and  the  difficulty  is  in- 
creased in  regard  to  sales  of  goods  by  the  provision  of  the  Eederal 
Constitution  which  intrusts  to  the  Xational  Congress  the  regula- 
tion of  interstate  and  foreigTi  commerce.  "  The  only  limitation 
upon  this  power  of  the  State  to  exclude  a  foreign  corporation  front 
doing  business  within  its  limits,  or  hiring  offices  for  that  purpose,. 
or  to  exact  conditions  for  allowing  the  corporation  to  do  business 
■or  Mre  offices  there,  arises  where  the  corporation  is  in  the  employ 
of  the  Federal  government,  or  where  its  business  is  strictly  com- 
merce, interstate  or  foreign.  The  control  of  such  co^mmerce,  being- 
in  the  Federal  government,  is  not  to  be  restricted  by  State  author- 
ity." '°     In.  construing  State  statutes  regulating  foreign  corpora- 

°=  Dickerman  r.  Northern  Trust  Co.,  864,  39  Am.  St.  Eep.  902.     See  also 

176  U.  S.   181,  20  S.  Ct.   311,  43  L.  General    Electric    Co.    i\    \Yise,    11* 

ed.  423;  Connolly  v.  Union  Pipe  Co.,  Fed.  Eep.  922. 

184  U.  S.  540,  22  S.  Ct.  431,  46  L.  »» National  Lead  Co.  v.  S.  E.  Grote- 
ed.  679;  The  Charles  E.  Wiswall,  86  Co.,  80  Mo.  App.  247;  Pasteur  Vac- 
Fed.  Eep.  671,  57  V.  S.  App.  179,  cine  Co.  r.  Buckley,  22  Tex.  Civ.  App_ 
42  L.  E.  A.  85,  30  C.  C.  A.  339;  2;«,  54  S.  W.  804.  In  Drake  r.  Sie- 
Dennehy  v.  JIcNulta,  86  Fed.  Eep.  bold,  81  Hun,  178,  it  was  held  that 
825,  59  U.  S.  App.  264,  41  L.  E.  A.  though  a  seller  who  had  illegally 
609,  30  C.  C.  A.  422;  Wiley  v.  Na-  agreed  with  others  to  raise  the  price- 
tional  Paper  Co.,  70  111.  App.  543 ;  of  coa,l  could  not  recover  the  price  il- 
Barton  r.  ihilvane,  59  Kans.  313,  52  legally  fixed,  he  might  recover  on  a 
Pac.  883;  Globe  Tobacco  Warehouse  quanUim  meruit  since  selling  coal 
Co.  !'.  I.each,  19  Ky.  L.  Eep.  1287;  was  not  itself  illegal. 
Houek  V.  Wrisbt,  77  Miss.  476,  27  "'Continental  Wall  Paper  Co.  ». 
So.  616,  43  S.  W.  423;  Tnylor  v.  Voigt  (U.  S.  Supr.  Ct.  Feb.  1909). 
Bell  &  Bogart  Soap  Co..  18  N.  Y.  "Pembina  Mining  Co.  v.  Pennsyl- 
App.  Div.  173;  45  N.  Y.  Suppl.  939;  vania,  125  U.  S.  181,  190,  31  L.  ed. 
National  Distilling  Co.  r.  Cream  City  650,  8  S.  Ct.  737. 
Importing  Co.,  86  Wis.  352,  56  N.  W. 
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lions  the  courts  endeavor  to  give  such  a  construction  as  will  be  in 
accordance  with  the  Federal  Constitution,  and  if  stich  a  construc- 
tion is  not  possible,  the  statutes  themselves  so  far  as  they  go 
beyond  the  permitted  limits  are  unconstitutional  and  void.  A 
foreign  corporation,  therefore,  without  conforming  to  local  stat- 
iites  may  ship  its  goods  into  another  State  to  purchasers ;  and  may 
also  solicit  orders  in  such  State  by  advertisement  or  by  traveling 
salesmen. ^^  Upon  similar  principles  a  buyer  for  an  unlicensed 
foreign  corporation  may  solicit  goods  for  shipment  to  his  princi- 
pal.'^ The  only  qualification  of  the  exclusive  power  of  Congress 
in  dealing  with  interstate  commerce  is  imposed  by  the  police 
power  of  the  several  States.  By  virtue  of  this  power  deceptive 
or  dangerous  and  unhealthful  goods  may  be  excluded,  but  the  test 
of  what  is  deceptive  or  dangerous  and  unhealthful  does  not  de- 
pend on  the  opinion  of  the  State  Legislature.     Thus  intoxicating 


"  Cooper  Mfg.  Co.  v.  Ferguson, 
11.3  U.  S.  727,  28  L.  ed.  1137,  5  S. 
-Ct.  739;  Wagner  v.  Meakiii,  92  Fed. 
Rep.  76,  63  U.  S.  App.  477,  33  C. 
■C.  A.  577;  Atlas  Engine  Works  v. 
Parkinson,  161  Fed.  Rep.  223;  Ware 
V.  Hamilton  Brown  Shoe  Co.,  92 
A.la.  14.5,  9  So.  136;  Cook  v.  Rome 
3rick  Co.,  98  Ala.  409,  12  So.  918; 
•Gunn  V.  White  Sewing  Mach.  Co.,  57 
Ark.  24,  20  S.  W.  591,  18  L.  R.  A. 
206,  38  Am.  St.  Rep.  223;  Kindel  v. 
Beck,  etc.,  Litliographing  Co.,  19 
Colo.  310,  35  Pac.  538,  24  L.  R.  A. 
311;  Belle  City  Mfg.  Co.  (•.  Frizzell, 
11  Idaho,  1,  81  Pac.  58;  Ware  Cattle 
■Co.  V.  Anderson,  107  Iowa,  231,  77 
2y.  W.  1026;  Coit  v.  Sutton,  102 
Mich.  324,  60  N.  W.  690,  25  L.  R.  A. 
S19  (see  also  Wilcox  Cordage,  etc., 
Co.  V.  Mosher,  114  Mich.  64,  72  N. 
W.  117)  ;  Rock  Island  Plow  Co.  v. 
Peterson,  93  Minn.  356,  101  jST.  W. 
616;  Maxwell  v.  Edens,  65  Mo.  App. 
439 ;  Henderson  Woolen  Mills  v.  Ed- 
wards, 84  Mo.  App.  448;  McNaugh- 
ton  Co.  V.  McGirl,  20  Mont.  124,  49 
Pac..  651,   38   L.   R.  A.   367,   63  Am. 


St.  Rep.  610;  Zion  Co-operative  Mer- 
cantile Assn.  V.  Mayo,  22  ilont.  100, 
55  Pac.  915;  People  v.  Wemple,  131 
N".  Y.  64,  29  N.  E.  1002,  27  Am.  St. 
Rep.  542 ;  Wrought  Iron  Range  Co. 
V.  Campen,  135  N.  Q.  506,  47  S.  E. 
658;  Toledo  Commercial  Co.  v.  Glen 
Mfg.  Co.,  55  Ohio  St.  217,  45  ^T.  e. 
197 ;  Mearshon  v.  Pottsville  Lumher 
Co.,  187  Pa.  St.  12,  40  Atl.  1019,  67 
Am.  St.  Rep.  560;  WolfT  Dryer  Co. 
r.  Bigler,  192  Pa.  St.  466,  43  Atl. 
1092.  But  see  Elliott  r.  Parlin,  71 
Kans.  065,  where  the  court  relying  on 
Pennsylvania  Lumbermen's  Ins.  Co. 
V.  Meyer,  197  II.  S.  407,  49  L.  ed. 
810,  25  S.  Ct.  483,  apparently  failed 
to  notice  that  a  State  Legislature 
cannot  impose  the  same  restrictions 
on  the  sale  of  goods  within  its  bord- 
ers by  citizens  of  other  States  that 
it  can  in  regard  to  insurance  con- 
tracts and  other  business  which  does 
not  fall  within  the  designation  of 
interstate  commerce. 

"  JIcTSTaughton  r.  McGirl,  20  Mont. 
124,  49  Pac.  651,  38  L.  R.  A.  367, 
63  Am.  St.  Rep.  610. 
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liquors  cannot  be  excluded/^  nor  can  oleomargarine/*  but  artifi- 
cially colored  oleomargarine  may  be  excluded.'^  And  a  State  may 
limit  or  prohibit  the  sale  of  goods,  such  as •  cigarettes  (which, 
though  legitimate  articles  of  commerce  and  not  to  be  classed  with 
diseased  meat  or  decayed  fruit,  are  yet  thought  by  many  to  be 
harmful),  after  they  have  been  taken  from  the  original  packages 
or  are  no  longer  in  the  hands  of  the  original  buyer,  provided  no 
discrimination  is  made  between  goods  which  are  imported  and 
those  produced  within  the  State.^'^  Game  laws  prohibiting  the 
possession  and  sale  of  game  at  certain  seasons  including  that 
taken  in  other  ,  States  or  in  foreign  countries  are  also  constitu- 
tional.^^ Subject  to  the  slight  qualification  thus  imposed  by  the 
police  power,  a  corporation  in  one  State  may  not  only  sell  its 
goods  for  delivery  in  another  State  but  collect  the  price  in  the 
latter  State.''*  And  goods  may  be  sent  to  a  factor  in  another 
State  for  sale  on  commission,  the  title  to  remain  in  the  for- 
eign corporation  until  the  goods  are  sold,  without  thereby  violat- 
ing statutes  prohibiting  the  doing  of  business  within  the  State  by 
unlicensed  foreign  corporations.™  And  even  though  a  corpura- 
tion  of  one  State  maintain  a  storehouse  in  another,  to  which 
goods  are  shipped  as  ordered  and  from  which  they  are  distributed, 
the  laws  of  the  latter  State  cannot  affect  its  business,  for  it  is 
interstate  commerce.**'  But  if  it  is  an  agent's  duty  to  sell  and 
deliver,  as  resident  agent  of  a  foreign  corporation,  it  seems  that 
the  latter  is  not  engaged  in  interstate  commerce,  but  is  doing  busi- 
ness within  the  State,  and  is,  therefore,  subject  to  local  laws.*^ 

"  I^isy   r.   Hardin,   135  U.   S.   100,  ™  Kirven  i .  Virginia,  etc.,  Co.,  145 

34  L.  ed.  128,  10  S.  Ct.  681;  Rhodes  Fed.    Rep.    2SS,    76    C.    C.    A.    Irl; 

r.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  Xew  York,  etc.,  Co.  v.  Williams,  102 

18  S.  Ct.  664.  X.  Y.  App.  Div.   1;   aflfd.,  1S4  X.  Y. 

"  Schollenberger     r.     Pennsylvania,  579.     And  see  cases  cited  in  note  71. 

171  U.  S.   1,  43  L.  ed.  49,  18  S.  Ct.  supra. 

757.  '"  Atlas   Engine   Works    v.    Parkin- 

"Plumley    r.    Massachusetts,     155  son,  161  Fed.  Rep.  223. 

U.   S.  461,  39   L.  ed.   223,   15   S.   Ct.  ™  Caldwell    r.   Xorth   Carolina,   1S7 

154.  U.   S.   622,  47   L.   ed.   336,   23   S.   Ct. 

"Austin    V.    Tennessee,    179    U.    S.  220;   Rock  Island  Plow  Co.  r.  Peter- 

343,   44  L.   ed.   224,   21    S.   Ct.    132.  son,  93  :Minn.  3.56,  101  N.  W.  616. 

"  Kew  York  7-.  Hesterberg,        U.S.  "John   Dere   Plow  Co.   r.   Wyhind, 

L.  ed.        ,  29  S.  Ct.  10.  69    Kans.    2,55,    70    Pae.    S63;'Com- 
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§  674.  Contracts  and  sales  against  public  policy  at  common  law. 
— There'are  contracts  to  sell  and  sales  in  their  character  so  opposed 
to  public  policy  that  no  enforcement  of  them  will  be  allowed  irre- 
pective  of  whether  they  are  criminal  or  forbidden  by  statute ;  such 
is  a  sale  or  contract  to  sell  anything  in  itself  immoral  or  obscene,**' 
or  any  article  of  food  which  is  so  deleterious  to  public  health  as 
to  be  inimical  to  the  public  welfare.^*  A  contract  or  sale  made 
with  a  view  of  violating  the  laws  of  another  country  falls  within 
the  same  principle.  Though  no  statute  either  of  the  forum  or 
of  the  place  where  the  contract  arose  is  violated,  out  of  comity  the 
courts  will  treat  bargains  as  against  public  policy  which  have  for 
their  object  the  violation  of  the  laws  of  a  sister  State. ^*    Trading 


monwealth  v.  E«ad  Phosphate  Co., 
113  Ky.  32,  23  Ky.  L.  Rep.  2284,  67 
S.  W.  45;  Neyens  v.  Worthington, 
150  Mich.  580,  114  N.  W.  404; 
Vaughn  Machine  Co.  v.  Lighthouse, 
64  N.  Y.  App.  Div.  138,  71  N.  Y. 
Suppl.  799 ;  Lacy  v.  Armour  Pack- 
ing Co.,  134  N.  C.  567,  47  S.  E.  53. 
See  also  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  S.  611,  47 
L.  ed.  328,  23  S.  Ct.  206. 

'^  In  Fores  v.  Johnes,  4  Esp.  97,  the 
court  said:  "  For  prints  whose  ob- 
jects are  general  satire  or  ridicule 
of  prevailing  fashions  or  manners,  I 
think  the  plaintiff  may  recover;  but 
I  cannot  permit  him  to  do  so  for  such 
whose  tendency  is  immoral  or  ob- 
scene; nor  for  such  as  are  libels  on 
individuals  and  for  which  the  plain- 
tiff might  have  been  rendered  crim- 
inally answerable  for  a  libel."  So 
of  ari  obscene  book.  Poplett  v.  Stock- 
dale,  Ry.  &  Moo.  337. 

==  Church  V.  Proctor,  66  Fed.  Rep. 
240,  33  XJ.  S.  App.  1,  13  C.  C.  A. 
426  (contract  to  sell  menhaden  to  be 
sold  as  mackerel)  ;  Materne  v.  Hor- 
witz,  101  N.  Y.  469,  5  N.  E.  331 
(a  contract  for  the  sale  of  falsely 
labelled  sardines). 

"Graves  v.  Johnson,  156  Mass.  211, 
30  N.  K.  818,  15  L.  R.  A.  834,  32 
Am.  St.  Rep.  446    (again  before  the 


court  in  179  Mass.  53,  60  N.  E.  383, 
88  Am.  St.  Rep.  355 ) ,  was  an  action 
for  the  price  of  intoxicating  liquors, 
which  were  sold  and  delivered  in 
Massachusetts  by  the  plaintiffs  to  the 
defendant,  a  Maine  hotel-keeper,  with 
a  view  to  their  being  resold  by  the 
defendant  in  Maine,  against  the  laws 
of  that  State.  Holmes,  J.,  delivering 
the  opinion  of  the  court,  said:  "  The 
question  is  to  be  decided  on  prin- 
ciples which  we  presume  would  pre- 
vail generally  in  the  administration 
of  the  common  law  in  this  country. 
Not  only  should  it  be  decided  in  the 
same  way  in  which  we  should  expect 
a  Maine  court  to  decide  upon  a  Maine 
contract  presenting  a  similar  ques- 
tion, but  it  should  be  decided  as  we 
think  that  a  Maine  court  ought  to 
decide  this  very  case  if  the  i  action 
were  brought  there.  It  is  noticeable, 
and  it  has  been  observed  by  Sir  F. 
Pollock,  that  some  of  the  English 
cases  which  have  gone  farthest  in 
asserting  the  right  to  disregard  the 
revenue  laws  of  a  country  other  than 
that  where  the  contract  is  made  and 
is  to  be  performed  have  had  refer- 
ence to  the  English  revenue  laws. 
Holman  v.  Johnson.  1  Cowp.  341 ;  Pol- 
lock, Contract  (5th  ed.),  308.  See 
also  Mclntyre  v.  Parks,  3  Mete.  207. 
The    assertion    of    that    right,    how- 
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with  the  enemy  in  time  of  war  also  is  illegal ;  since  ''  the  object  of 
war  is  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his 


property. 


Contracts  'and  sales  in  an  enemy's  country  between 


ever,  no  doubt  was  in  the  interest 
of  English  commerce  (Pellecat  v. 
Angell,  2  Cr.  JI.  &  R.  311,  313), 
and  has  not  escaped  criticism  (Story, 
Confl.  Laws,  §§  257,  264,  note  3; 
Kent,  C'omm.,  205,  266,  and  Wharton, 
Confl.  Laws,  §  484),  although  there 
may  be  a  question  how  far  the  actual 
decisions  go  beyond  what  would  have 
been  held  in  the  case  of  an  English 
contract  affecting  only  English  laws. 
See  Hodgson  v.  Temple,  5  Taunt.  181 ; 
Brown  v.  Duncan,  10  B.  &  C.  93,  98, 
00;  Harris  v.  Runnels,  12  How.  79, 
8.0.  81,  13  L.  ed.  901.  Of  course  it 
would  be  possible  for  an  independent 
State  to  enforce  all  contracts  made 
and  to  be  performed  within  its  ter- 
ritory, without  regard  to  how  much 
they  might  contravene  the  policy  of 
its  neighbors'  laws.  But  in  fact  no 
State  pursues  such  a  course  of  bar- 
barous isolation.  As  a  general 
proposition  it  is  admitted  that  an 
agreement  to  break  the  laws  of  a 
foreign  country  would  be  invalid. 
Tollock,  Coram.  (5th  ed.)  308.  The 
courts  are  agreed  on  the  invalidity  of 
a  .sale  when  the  contract  contemplates 
a  design  on  the  part  of  the  purchaser 
to  resell  contrary  to  the  laws  of  a 
neighboring  State,  and  requires  an 
act  on  the  part  of  the  seller  in  fur- 
therance of  the  scheme.  Waymell  v. 
Reed,  5  T.  R.  599;  Gaylord  v.  Sora- 
gen,  32  Vt.  110,  76  Am.  Dec.  154; 
Fisher  v.  Lord,  63  N.  H.  514,  3  Atl. 
927;  Hull  (,'.  Ruggles,  56  N.  Y.  424, 
420.  [See  also  Cambioso  v.  Maflfett, 
2  Wash.  C.  C.  98;  Kohn  v.  Schooner 
Renaisance,  5  La.  Ann.  25,  52  Am. 
Deo.  577;  Ivey  v.  Lalland,  42  Miss. 
444,  2  Am.  Rep.  606,  97  Am.  Dec. 
475;  Rooco  p.  Frapoli,  50  Neb.  665, 
70  N.  W.  236;  Rosenbaum  v.  United 


States  Credit  System  Co.,  60  K.  J.  L. 
294,  37  AtL  595,  64  N.  J.  L.  34,  44 
Atl.  966,  65  N.  J.  L.  255;  Marshall 
V.  Sherman,  148  N.  Y.  9,  25,  42  N.  E. 
419,  34  L.  R.  A.  757,  51  Am.  St.  Rep. 
654].  On  the  other  hand,  plainly, 
it  would  not  be  enough  to  prevent  a 
recovery  of  the  price  that  the  seller 
had  reason  to  believe  that  the  buyer 
intended  to  resell  the  goods  in  viola- 
tion of  law;  he  must  have  known  the 
intention  in  fact.  Finch  v.  Mansfield, 
97  Mass.  89,  92;  Adams  !'.  Coulliard, 
102  Mass.  167,  173.  As  in  the  case 
of  torts,  a  man  has  a  right  to  expect 
lawful  conduct  from  others.  In  order 
to  charge  him  with  the  consequences 
of  the  act  of  an  intervening  wrong- 
doer, you  must  show  that  he  actually 
contemplated  the  act.  Hayes  i .  Hyde 
Park,  153  Mass.  514,  515,  516,  27 
N.  E.  522,  12  L.  R.  A.  249." 

'=Esposito  V.  Bowden,  7  E.  &  B. 
763.  In  Kershaw  v.  Kelsey,  100 
Mass.  561,  572,  573, 1  Am.  Rep.  142,  97 
Am.  Dec.  124,  the  court  said:  "  The 
law  of  nations,  as  judicially  declared, 
prohibits  all  intercourse  between  citi- 
zens of  the  two  belligerents  which  is 
inconsistent  with  the  state  of  war  be- 
tween their  countries;  and  this  in- 
cludes any  act  of  voluntary  submis- 
sion to  the  enemy,  or  receiving  his 
protection,  as  well  as  any  act  or  con- 
tract which  tends  to  increase  his  re- 
sources ;  and  every  kind  of  trading  or 
commercial  dealing  or  intercourse, 
whether  by  transmission  of  money  or 
goods,  or  orders,  for  the  delivery  of 
either,  between  the  two  countries, 
whether  directly  or  indirectly,  or 
through  the  intervention  of  third  per- 
sons or  partnerships,  or  by  insurances 
upon  trade  with  or  by  the  enemy." 
See  also  Scholefield  v.  Eickelberger,  7 
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persons  there  domiciled,  however,  are  not  illegal.^^  And  citizens 
of  a  loyal  State  may  sell  to  one  another  goods  which  are  situated 
in  the  enemy's  country,  provided  no  agreement  is  made  for  the 
transportation  or  delivery  of  the  goods  from  the  enemy's  country.*^ 
An  agreement  which  contemplates  a  wrong  to  a  third  person, 
whether  trespass,  breach  of  trust,  or  fraud,  is  illegal.^*  Thus  a 
contract  to  sell  goods,  known  to  be  held  by  the  seller  in  trust  for 
a  third  person,  could  not  be  enforced  by  the  buyer  if  he  was  cog- 


Pet.  586,  8  L.  ed.  793;  Coppell  v. 
Hall,  7  Wall.  542,  554,  19  L.  ed.  244; 
United  States  v.  Quigley,  103  U.  S. 
595,  26  L.  ed.  524 ;  Carson  v.  Dunham, 
121  U.  S.  421,  7  S.  Ct.  1030,  30  L. 
ed.  992;  The  Rapid,  8  Craneh,  155, 
3  L.  ed.  520;  Philips  v.  Hatch,  1 
Dill.  571;  Habricht  v.  Alexander's 
Exrs.,  1  Woods,  413;  Perkins  v. 
■Pogers,  35  Ind.  124,  9  Am.  Rep.  639 : 
Hill  r.  Baker,  32  Iowa,  302,  7  Am. 
Rep.  193;  Hennen  v.  Gilman,  20  La. 
Ann.  241,  96  Am.  Dec.  396;  Shack- 
lett  I.  Polk,  51  Miss.  378,  391; 
Rhodes  V.  Summerhill,  4  Heisk,  204; 
1  Kent,  Coram.  *06.  The  particular 
contracts,  however,  relating  to  real 
estate,  in  Kershaw  v.  Kelsey,  100 
Mass.  561,  1  Am.  Rep.  142,  97  Am. 
Dec.  124,  and  Brown  v.  Gardner,  4 
Lea,  145.  were  held  to  be  lawful.  See 
also  Williams  r.  Paine,  169  U.  S.  55, 
72,  42  L.  ed.  65S. 

=«In  Conrad  v.  Waples,  96  U.  S. 
279,  286,  24  L.  ed.  721,  the  court 
said:  "The  character  of  the  parties 
as  rebels  or  enemies  did  not  deprive 
them  of  the  right  to  contract  with 
and  to  sell  to  each  other.  As  be- 
tween themselves,  all  the  ordinary 
business  between  people  of  the  same 
community  in  buying,  selling,  and  ex- 
changing property,  movable  and  im- 
movable, could  be  lawfully  carried  on, 
except  in  cases  where  it  was  ex- 
pressly forbidden  by  the  United 
States,  or  where  it  would  have  been 
inconsistent  with  or  have  tended  to 
weaken  their  authority.    It  was  com- 

72 


mercial  intercourse  and  correspond- 
ence between  citizens  of  one  bel- 
ligerent and  those  of  the  other,  the 
engaging  in  traffic  between  them, 
which  were  forbidden  by  the  laws  of 
war  and  by  the  President's  proclama- 
tion of  nonintercourse.  So  long  as 
the  war  existed,  all  intercourse  be- 
tween them  incaisistent  with  actual 
hostilities  was  unlawful.  But  com- 
mercial intercourse  and  correspond- 
ence of  the  citizens  of  the  enemy's 
country  among  themselves  were 
neither  forbidden  nor  interfered  with, 
so  long  as  they  did  not  impair  or 
tend  to  impair  the  supremacy  of  tlie 
national  authority  or  the  rights  of 
loyal  citizens.  No  people  could  long 
exist  without  exchanging  commodi- 
ties, and,  of  course,  without  buying, 
selling,  and  contracting.  And  no  bel- 
ligerent has  ever  been  so  imperious 
and  arbitrary  as  to  attempt  to  forbid 
the  transaction  of  ordinary  business 
by  its  enemies  among  themselves. 
No  principle  of  public  law  and  no 
consideration  of  public  policy  could 
be  subserved  by  any  edict  to  that 
effect;  and  its  enforcement,  if  made, 
would  be  impossible."  This  passage 
was  quoted  with  approval  in  Briggs 
V.  United  States,  143  U.  S.  346,  352, 
12  S.  Ct.  391,  36  L.  ed.  180. 

"Briggs  V.  United  States,  143 
U.  S.  346,  12  S.  Ct.  391,  36  L.  ed. 
180. 

''Wald's  Pollock,  Contracts  (3d 
ed.),  376. 
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nizant  of  the  facts.  Similarly  an  agreement  to  sell  goods  in  fraud 
of  creditors  is  illegal.''^  And  an  agent  can  recover  no  commissions 
for  negotiating  a  sale  by  illegal  means.®"  Whether  an  agreement 
to  sell  goods  which  to  the  buyer's  knowledge  the  seller  was  under 
contract  to  sell  to  another  would  be  illegal  and  unenforcible  is  not 
so  clear."^  A  contract  whereby  the  purchaser  of  a  copyrighted 
book  lagrees  not  to  resell  it  within  a  year  is  not  against  public 
policy.^"  jSTor  is  a  system  of  contracts,  by  which  wholesale 
druggists  agree  with  the  manufacturer  of  a  proprietary  medicine 
not  to  resell  below  a  certain  price,  and  only  to  retail  dealers  desig- 
nated by  him.®^ 

§  675.  Knowledge  of  or  promotion  of  another's  unlawful  pur- 
pose.—  Frequently  a  sale  or  contract  to  sell  goods  is  not  in  itself 
unlawful,  but  the  purpose  of  the  buyer  or  seller  is  unlawful.     It 


'"  This  is  clear  on  principle  and  by 
the  weight  of  authority,  but  there 
are  a  number  of  cases  which  hold  an 
agreement  in  fraud  of  creditors  en- 
forcible  between  the  parties.  See 
supra,  §  651. 

°°  Oscanyan  r.  Winchester  Arms 
Co.,  103  U.  S.  201,  2G  L.  ed.  .539.  In 
this  case  the  plaintiff  had  contracted 
for  a  commission  for  inducing  the 
Turkish  government,  whose  consul  in 
the  United  States  he  was,  to  buy 
arms  of  the  defendant  company.  He 
was  denied  recovery.  See  also  Find- 
lay  r.  Pertz,  66  Fed.  Rep.  427,  31 
U.  S.  App.  340,  13  C.  C.  A.  559,  29 
L.  R.  A.  188;  Hayward  i\  Nordberg 
Mfg.  Co.,  85  Fed.  Rep.  i,  54  U.  S. 
App.  639,  29  C.  C.  A.  438.  And  see 
Wald's  Pollock,  Contracts  (3d  ed.), 
377,  note.  Compare  Clark  v.  Amer- 
ican Coal  Co.,  86  Iowa,  436,  53  N.  W. 
291,  17  L.  R.  A.  557. 

"  Sir  Frederick  Pollock  apparently 
regards  such  an  agreement  as  illegal. 
Wald's  Pollock,  Contracts  (3d  ed.), 
376.  [n  Rhoadcs  v.  Malta  Vita  Pure 
Food  Co.,  149  Mich.  235,  112  N.  W. 
040,  the  plaintiff  sued  for  a  promised 
salary.      It    appeared    that    at    the 


time  of  his  employment  by  the  de- 
fendant he  was  under  an  unexpired 
contract  of  employment  with  the 
Force  Food  Company,  a  rival  in  busi- 
ness, and  that  the  purpose  of  the 
defendant  in  inducing  the  plaintiff 
to  enter  into  its  service  was  to 
further  a  plan  to  "  put  Force  out  of 
business.'"  It  was  held  that  the  plain- 
tiff could  not  recover,  because  the  con- 
tract on  which  he  sued  was  illegal. 
It  may  perhaps  be  assumed  that  the 
same  result  would  have  been  reached 
had  the  defendant  for  the  purpose  of 
embarrassing  the  Force  Food  Com- 
pany induced  a  manufacturer  to  con- 
tract to  sell  machinery,  which  he  was 
under  previous  contract  to  sell  to  the 
Force  Food  Company. 

"  Authors'  &  Newspapers'  Assn.  v. 
O'Gorman  Co.,  147  Fed.  Rep.  616. 
See  also  Bobbs-Merrill  Co.  v.  Straus, 
139  Fed.  Rep.  155,  147  Fed.  Rep.  15, 
77  C.  C.  A.  607,  210  U.  S.  339,  28  S. 
Ct.  722,  52  L.  ed.  1086,  and  supra,  §  S. 

"  Hartman  v.  Park  &  Sons  Co.,  145 
Fed.  Rep.  358,  citing  many  author- 
ities relating  to  restrictions  imposed 
in  sales  of  articles  manufactured 
under  patents  or  by  a  secret  process. 
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is  Leld  in  England  that  mere  knowledge  of  an  illegal  purpose  of 
the  other  party  to  the  transaction  will  render  a  bargain  so  opposed 
to  public  policy  that  no  recovery  can  be  had  upon  it.^* 
And  an  equally  severe  rule  has  been  enforced  in  a  number 
of  decisions  in  this  country.®'*  But  the  weight  of  authority  in  the 
U  nited  States  does  not  support  so  strict  a  rule.  In  a  recent  Massa- 
chusetts decision,®^  Holmes,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said,  in  speaking  of  a  sale  of  liquor  in  Massachusetts  which 
the  buyer  intended  to  resell  in  Maine  contrary  to  the  law  of  the 
latter  State :  "  In  our  opinion  a  sale  otherwise  lawful  is  not  con- 
nected with  subsequent  unlawful  conduct  by  the  mere  fact  that  the 
seller  correctly  divines  the  buyer's  unlawful  intent  closely  enough 
to  make  the  sale  unlawful.  It  will  be  observed  that  the  finding 
puts  the  plaintiff's  knowledge  of  the  defendant's  intent  no  higher 
than  an  uneommunicated  inference  as  to  what  the  defendant  was 
likely  to  do.  Of  course  the  defendant  was  free  to  change  his  mind, 
and  there  was  no  communicated  desire  of  the  plaintiff's  to  co-oper- 
ate with  the  defendant's  present  intent,  such  as  was  supposed  in 
the  former  decision,  but  on  the  contrary  an  understood  indifference 
to  everything  beyond  an  ordinary  sale  in  Massachusetts.  It  may  be 
that,  as  in  the  case  of  attempts,®^  the  line  of  proximity  will  vary 
somewhat  according  to  the  gravity  of  the  evil  apprehended,'-"*  and 

"Pearce    v.   Brooks,   L.    R.    1    Ex.  Am.   Rep.   190;   Materne  v.   Horwitz, 

213.     The  seller  of  a  brougham  to  a  101  N.  Y.  469,  5  N.  E.  331 ;  Spurgeon 

prostitute  who  knew  that  it  was  to  v.    McElwain,   6   Ohio,   442,    27   Am. 

he  used   as   part  of  the  latter's  dis-  Dec.    266;    Mordecai   v.    Dawkins,    9 

play  was  held  debarred  from  recover-  Rich.  L.  262;  Ollphant  v.  Markham, 

ing  the  price.  79  Tex.   543,   15  S.  W.   569,   23  Am. 

•"Milner   v.    Patton,   49   Ala.   423;  St.  Rep.  363;   Ailcen  v.  Blaisdell,  41 

Oxford  Iron  Co.  v.  Spradley,  51  Ala.  Vt.    655;    Mound    i'.    Barker,    71    Vt. 

171;    Ware    v.    Jones,    61    Ala.   288;  253,  44  Atl.  346.     See  also  Johns  v. 

Lewis  V.  Latham,  74  N.  C.  283  (com-  Reed,          Neb.        ,  109  N.  W.  738. 

pare   Lang   v.    Lynch,    38    Fed.    Rep.  '"  Graves  v.  Johnson,  179  Mass.  53, 

489)  i  Plank  v.  Jackson,  128  Ind.  424,  60  N.  E.  383,  88  Am.  St.  Rep.  355. 

26   N.  E.   568,  27  N.  E.   1117;   Wil-  "Citing  Commonwealth  v.  Peaslee, 

liamson  v.  Baley,  78  Mo.  636;  Fisher  177   Mass.   267,   59   N.   E.   55;    Com- 

V.   Lord,   63  N.  H.  514,   3  Atl.   927;  monwealth  v.  Kennedy,  170  Mass.  18, 

Jones   V.   Surprise,   64  N.   H.   243,   9  22,  48  N.  E.  770. 

Atl.  384    (compare  Durkee  v.  Moses,  "» Citing   Steele  v.   Curie,   4   Dana, 

67  N.  H.  115,  23  Atl.  793)  ;  Hull  v.  381,  385,  388;  Hanauer  v.  Doane,  12 

Euggles,    56    N.    Y.    424;    Arnot    v.  Wall.  342,  446,  20  L.  ed.  439;  Bickel 

^ittston  Coal  Co.,  68  N.  Y.  558,  23  v.  Sheets,  24  Ind.  1,  4  (to  which  may 
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ill  different  courts  with  regard  to  the  same  or  similar  matters.^ 
But  the  decisions  tend  more  and  more  to  agree  that  the  connection 
with  the  nnlawful  act  in  cases  like  the  present  is  too  remote."  -^ 
At  all  events  mere  reasonable  cause  of  belief  without  actual  knowl- 
edge, on  the  part  of  the  seller  of  the  goods,  that  the  purchaser 
buys  for  an  unlawful  use,  does  not  prevent  recovery  of  the  prioe.^ 
But  if  the  vendor  does  anything  beyond  making  the  sale  to  aid 
the  unlawful  purpose  of  the  vendee,  he  cannot  recover.^    A  com- 


be added  Green  v.  Collins,  3  Cliff. 
404;  Tracy  r.  Talmage,  14  N.  Y. 
Iti2,  215,  67  Am.  Dec.   132). 

°°  Compare  Hubbard  v.  Moore,  24 
La.  Ann.  5!)1,  13  Am.  Rep.  12S; 
Michael  r.  Bacon,  49  Mo.  474,  8  Am. 
Rep.  138,  with  Pearce  v.  Brooks,  L.  R. 
1   Ex.   213. 

>  Citing  :McIntyre  v.  Parks,  3  iletc. 
207;  Sort-well  t.plughea,  1  Curt.  C.  C. 
244,  247;  Green  v.  Collins,  3  Cliff. 
494;  Hill  r.  Spear,  50  N.  H.  253,  9 
Am.  Rep.  S.05 ;  Tracy  V.  Talmage,  14 
X.  Y.  1C2,  67  Am.  Deo.  132;  Dis- 
tilling Co.  r.  Xutt,  34  Ivans.  724, 
720.  10  Pac.  163;  Webber  c.  Don- 
nelly, 33  Mich.  469;  Tuttle  v.  Hol- 
land, 43  Vt.  542;  Braunn  r.  Keally, 
146  Pa.  St.  519,  524,  23  Atl.  :;S9,  28 
Am,  St.  Rep.  811;  Wallace  v.  Lark, 
12  S.  C.  576,  578,  32  Am.  Rep.  516; 
Rose  V.  Mitchell,  6  Colo.  102,  45  Am. 
Rep.  520 ;  Jameson  v.  Gregory's  E.xr., 

4  Mete.  (Ky.)  363,  370;  Bickel  v. 
Sheets,  24  Ind.  1 ;  Hubbard  v.  Moore, 

24  La.  Ann.  591,  13  Am.  Rep.  128; 
Michael  i.  Bacon,  49  Mo.  474,  8  Am. 
Rep.  138  (to  which  m.ay  be  added 
Hollenberg  Music  Co.  v.  Berry,  85  Ark. 
9,  106  S.  W.  1172;  Longnecker  i'. 
Shields,  1  Colo.  App.  2G4,  28  Pac. 
650;  Singleton  v.  Bank  of  Monticello, 
113  Ga.  527,  38  S.  E.  947;  Sondheim 
r.  Gilbert,  117  Ind.  71,  18  N.  E.  687, 

5  L.  R.  A.  432,  10  Am.  St.  Rep.  23; 
Jackson  !'.   City  Bank,   12.1   Ind.   347, 

25  N.  E.  430,  9  L.  R.  A.  657;  Bruns- 
wick V.  Valleau,  50  Iowa,  120,  32  Am. ' 
Rep.    119;    Feineman      p.    Sachs,    33 


Kans.  021,  7  Pac.  222,  52  Am,  Rep. 
547;  Tyler  r.  Carlisle,  79  :\Ie,  210,  9 
Atl.  356,  1  Am.  St.  Rep.  301;  Gamhs 
r.  Sutherland's  Est,,  101  ilich.  355, 
59  N.  W.  652;  Chamberlin  v.  Fisher, 
117  Mich.  428,  75  X,  -^y,  93J. 
Delavina  v.  Hill,  65  X.  H.  94,  19 
Atl.  1000;  Bryson  r.  Haley,  68  N.  H. 
337,  38  Atl.  1006;  Amey  v.  Granite 
State  Ins.  Co.,  68  X,  H.  446,  44  Atl. 
601 ;  Waugh  I-.  Beck,  114  Pa.  St.  422, 
6  Atl,  923;  Gaylord  v.  Soragen,  32 
Vt,  110,  76  Am.  Dec.  154.  See  also 
Corbin  !•.  Wachhorst,  73  Cal.  411,  15 
Pac.  22). 

-  Ramsey  v.  Smith,  138  Ala.  333,  35 
So.  325 ;  Brunswick  i'.  Valleau,  50 
Iowa,  120,  32  Am.  Rep.  119;  Ely  v. 
Webster,  102  Mass.  304;  Adams  v. 
Coulliard,  102  Mass.  167. 

=  Kohn  V.  :Me]cher,  43  Fed.  Rep. 
641  (furnishing  false  invoices  of 
liquor  sold  to  deceive  authorities)  ; 
Feinem.an  v.  Sachs,  33  Kans.  621,  7 
Pac.  222,  52  Am.  Rep.  547  (packing 
liquor  deceptively  to  aid  the  buyer's 
purpose)  ;  Banchor  v.  Mansel,  47  ile. 
58  (taking  precautions  on  behalf  of 
the  buyer  again=t  seizure  of  liquor 
sold)  ;  Foster  v.  Thurston,  11  Cush. 
322  (giving  the  sale  the  appearance 
of  being  made  to  a  third  person)  ; 
Storz  V.  Finklestein,  46  Neb.  577,  65 
N.  W.  195,  30  L.  R.  A.  644,  48  Xeb. 
27,  66  XL  W.  1020  (participation  in 
'illegal  purpose  and  profits)  ;  Skiff  v. 
Johnson,  57  X,  H.  475  (putting  up 
;and  labelling  goods  in  packages  so 
^that  they  might  be  conveniently  used 
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mon  application  of  these  principles  is  in  regard  to  leases  and  sales 
to  proprietors  of  houses  of  prostitution.*    The  same  doctrines  also 


in  illegal  lottery  scheme)  ;  Fisher  v. 
Lord,  63  N.  H.  514,  3  Atl.  927  (pack- 
ing liquor  so  as  to  conceal  its  char- 
acter) ;  Hull  V.  Ruggles,  56  N.  Y. 
424  (putting  up  packages  with  tickets 
in  them  for  use  in  illegal  lottery 
scheme)  ;  Arnot  c.  Pittston  Coal  Co., 
68  N.  Y.  558,  23  Am.  Rep.  190  (agree- 
ing not  to  make  competitive  sales, 
thereby  aiding  defendant's  purpose  to 
gain  an  illegal  monopoly)  ;  Chimene 
V.  Pennington  (Tex.  Civ.  App.),  79 
S.  W.  63  (using  matei'ials  sold 
in  construction  of  combustible  build- 
ing virithin  fire  limits  of  a  city  in 
violation  of  law)  ;  Gay  lord  v.  Sor- 
agen,  32  Vt.  110,  76  Am.  Dec.  154 
(marking  casks  of  liquor  with  no 
name,  but  merely  a  diamond  inclosing 
a  letter  S,  in  order  to  prevent 
seizure)  ;  Aiken  v.  Blaisdell,  41  Vt. 
655  (marking  kegs  of  liquor  "ben- 
zine "  or  "  cider  vinegar,"  and  pack- 
ing them  in  barrels  or  boxes).  See 
also  Biggs  V.  Lawrence,  3  T.  R.  454; 
Clugas  i\  Penaluna,  4  T.  R.  466; 
Waymell  v.  Reed,  5  T.  R.  599,  where 
a  seller  who  had  packed  goods  for 
the  purpose  of  facilitating  smuggling 
was  held  debarred  from  recovering 
the  price. 

'  See  Hollenberg  Music  Co.  v.  Berry, 
85  Ark.  9,  106  S.  W.  1172  (seller  of 
piano  recovered  price,  though  he 
knew  the  character  of  the  place 
where  it  was  to  be  used)  ;  Ramsey  v. 
Smith,  138  Ala.  333  (knowledge  of 
buyer's  illegal  purpose  apparently 
regarded  as  sufficient  to  prevent  con- 
ditional seller  or  his  assignee  with 
notice  recovering  piano  on  buyer's 
default)  ;  Postelle  v.  Rivers,  112  Ga. 
850,  38  S.  E.  109  (recovery  not  al- 
lowed for  board  and  lodging  fur- 
nished to  defendant  to  maintain  her 
in  a  life  of  prostitution)  ;   Hubbard 


V.  Moore,  24  La.  Ann.  591,  13  Am. 
Rep.  128  (seller  of  furniture,  know- 
ing the  character  of  the  place  where 
it  was  to  be  used,  recovered  the 
price)  ;  Sampson  v.  Townsend,  25  La. 
Ann.  78  (to  the  same  effect,  though 
the  plea  alleged  the  seller  delivered 
and  put  up  the  furniture  for  the  ex- 
press purpose  of  enabling  the  defend- 
ant to  fit  up  her  house)  ;  Mahood  v. 
Tealza,  26  La.  Ann.  108  (to  the  same 
efl'ect  as  Hubbard  v.  Moore,  supra)  ; 
McDonald  v.  Born,  135  Mich.  177,  97 
N.  W.  693  (money  paid  to  en- 
able defendant  to  conduct  her  illegal 
business  cannot  be  recovered)  ;  An- 
heuser-Busch Brewing  Assn.  v. 
Mason,  44  Minn.  318,  46  N.  W.  558, 
9  L.  R.  A.  506  (seller  of  beer  sold 
with  knowledge  of  the  character  of 
the  place  where  it  was  to  be  used 
recovered  the  price)  ;  Sprague  v. 
Rooney,  82  Mo.  493,  52  Am.  Rep.  383, 
104  Mo.  349,  16  S.  W.  505^  (specific 
performance  of  agreement  in  form  a 
sale  with  monthly  payments  denied, 
it  appearing  that  transaction  was  so 
made  to  evade  statute  forbidding 
leases  of  premises  for  houses  of  pros- 
titution) ;  Ernst  v.  Crosby,  140  N.  Y. 
364,  35  N.  E.  603  (lessor  of  premises 
which  he  knows  or  intends  shall  be 
used  for  unlawful  purposes  cannot  re- 
cover rent)  ;  Bishop  v.  Honey,  34  Tex. 
245  (mechanic's  lien  may  be  enforced 
against  premises  which  lienor  knew 
when  taking  part  in  building  them 
were  to  be  used  for  immoral  pur- 
poses) ;  Reed  v.  Brewer,  90  Tex.  144, 
37  S.  W.  418  (the  plaintiff  was  not 
allowed  to  recover  the  price  for  fur- 
niture supplied  on  a.  conditional  sale 
to  the  keeper  of  a  brothel,  the.  court 
inferring  from  the  large  credit  given 
and  instalment  payments  provided 
for  that  the  plaintiff  must  have  ex- 
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find  frequent  application  where  contracts  or  conveyances  are  made 
in  fraud  of  creditors.^  Though  a  seller  who  knows  the  illegal  pur- 
poses of  a  buyer  of  goods  may  not  on  that  account  be  denied  a 
right  to  recover  the  price  of  the  goods,  he  may,  nevertheless,  while 
the  contract  is  still  execTitory,  refuse  to  carry  it  out.  AVhile  the 
buyer's  illegal  purpose  will  not  protect  him  against  an  action  for 
the  price,  it  will  certainly  deprive  him  of  his  cause  of  action 
against  the  seller  if  the  latter  was  ignorant  at  the  time  the  contract 
was  made  of  the  buyer's  illegal  purpose;®  and  even  though  the 
seller  was  then  cognizant  of  the  illegal  purpose  it  seems  that  the 
result  should  be  the  same.  The  buyer  is  equally  guilty  in  both 
cases,  and  it  is  his  guilt  which  should  determine  whether  he  can 
recover. 

§  676.  Time  of  illegality,  when  important. —  It  may  sometimes 
happen  that  a  contract  is  illegal  at  the  time  when  it  is  made  either 
because  of  the  illegal  purpose  of  the  parties  to  the  contract,  or  be- 
cause of  extrinsic  circumstances,  and  that  at  the  time  the  contract 
is  performed  by  the  sale  of  the  goods  the  transaction  has  become 
lawful  either  because  the  purpose  of  the  parties  has  changed  or 
because  a  change  in  the  law  or  other  external  circumstances  have 
made  that  lawful  which  was  previously  unlawful.  In  such  a  case 
it  does  not  impair  the  validity  of  the  sale  that  the  original  con- 

pected  the  price  to  be  realized  from  670,  fi2  Pac.  145,  51  L.  R.  A.  889,  79 
the  immoral  business.  The  court  de-  Am.  St.  Eep.  960  {seller  of  goods  on 
clined  to  express  an  opinion  whether  conditional  sale  not  allowed  to  re- 
mere  knowledge  by  the  plaintiff  of  cover  them  on  buyer's  default.  The 
the  defendant's  unlawful  purpose  court  held  that  such  a  sale  neces- 
would  have  precluded  recovery.  It  sarily  involved  participation  in  the 
was  further  held  that  the  fact  that  immoral  business,  distinguishing  the 
the  notes  in  suit  were  not  those  case  from  an  absolute  sale  on  credit) ; 
originally  given  for  the  price,  but  Washington  Liquor  Co.  r.  Shaw,  38 
were  new  notes  given  to  compromise  Wash.  398,  80  Pac.  536  (seller  of 
suits  brought  on  the  original  notes  liquor  sold  with  knowledge  of  the 
did  not  help  the  plaintiff.  The  orig-  character  of  the  place  where  it  was 
inal  illegality  tainted  the  whole  to  be  used  recovered  the  price), 
transaction)  ;  Hunstock  i\  Palmer,  4  "See  supra,  §  651. 
Tex.  Civ.  App.  459,  23  S.  W.  294  'See  Cowan  v.  Milbourn,  L.  R.  2 
(rent  of  premises  known  by  the  land-  Ex.  230 ;  Church  v.  Proctor,  66  Fed, 
lord  to  be  used  for  immoral  purposes  Eep.  240,  244,  33  U,  S.  App,  1,  13 
cannot  be  recovered)  ;  Standard  Fur-  C.  C.  A,  426.  But  see  O'Brien  v. 
niture  Co,  v.  Van  Alstine,  22  Wash.  Brietenbaoh,  1  Hilt.  304. 
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tract  was  illegal.^  In  the  converse  case  where  the  contract  waa 
originally  legal,  but  because  of  a  change  in  purpose  of  the  parties, 
or  a  change  in  the  law,  performance  has  become  illegal,  a  sale  in 
performance  of  the  contract  would  be  against  public  policy  and 
the  obligations  of  the  contract  would  be  unenforcible.**  After  a 
sale  has  been  completely  carried  out,  however,  the  subsequent 
agreement  of  the  parties  to  utilize  the  goods  for  an  illegal  purpose 
will  not  deprive  the  seller  of  his  right  to  recover  the  price. ^  It 
has  been  laid  down  on  high  authority  that  "  When  it  is  sought  to 
avoid  an  agreement  not  being  in  itself  unlawful  on  the  ground 
of  its  being  meant  as  part  of  an  unlawful  scheme,  or  to  carry  out 
an  unlawful  object,  it  must  be  shovm.  that  such  was  the  intention 
of  the  parties  at  the  time  of  making  the  agreement."  ^**    The  cor- 


'  See  cases  of  contracts  made  on 
Sunday,  and  subsequently  performed 
on  a,  secular  day.  Supra,  §  667,  note 
32;  Cones  v.  The  United  States,  8 
Ct.  CI.  421.  In  this  case  a  contract 
was  made  for  the  sale  of  cotton 
within  the  enemy's  country,  but  the 
sale  was  subsequently  carried  out 
within  the  Union  lines.  The  sale  was 
legal  and  the  property  passed. 

'  Thus  it  is  laid  down  as  to  con- 
tracts generally  by  Sir  Frederick  Pol- 
lock :  "  Wliere  the  performance  of  a 
contract  lawful  in  its  inception  is 
made  unlawful  by  any  subsequent 
event,  the  contract  is  thereby  dis- 
solved." Wald's  Pollock,  Contracts 
(3d  ed.),  514.  Citing  Atkinson  v. 
Kitchie,  10  East,  530;  Esposito  v. 
Bowden,  4  E.  &  B.  963;  Gates  v. 
Goodloe,  101  U.  S.  612,  619-621,  25 
L.  ed.  805;  Gray  v.  Sims,  3  Wash. 
C.  C.  276,  280:  United  States  v. 
Dietrich,  126  Fed.  Eep.  671;  Chicago 
V.  Piailroad  Co.,  105  111.  73;  Jamieson 
V.  Indiana  Gas  Co.,  128  Ind.  555,  28 
N.  E.  76 ;  Brown  v.  Delano,  12  Mass. 
370;  Cordes  v.  Miller,  39  Mich.  581, 
33  Am.  Eep.  430  (with  this  case  last 
cited  compare  David  v.  Eyan,  47 
Iowa,  642)  ;  Bradford  v.  Jenkins,  41 
Miss.  328;   Bullard  v.  Northern  Pac. 


Ey.  Co.,  10  Mont.  168,  25  Pae.  120; 
Hillyard  v.  Mutual  Benefit  Ins.  Co., 
35  N.  J.  L.  415,  418,  422;  Brick 
Presb.  Church  v.  City  of  New  York, 

5  Cow.  538;  Baltimore,  etc.,  R.  Co. 
V.  O'Donnell,  49  Ohio  St.  489,  32 
N.  E.  476. 

'  This  may  be  inferred  from  Ware 
i:  Curry,  67  Ala.  274 ;  Pond  v.  Smith, 
4  Conn.  297.  In  Ware  v.  Curry,  the 
vendor's  lien  on  real  estate  sold  by 
him  was  held  not  lost  by  aid  given 
the  buyer  after  the  sale  in  the  illegal 
purposes  of  manufacturing  iron  for 
the  Confederate  government.  In 
Pond  r.  Smith,  a  part  owner  of  the 
ship  who  fitted  the  ship  out  was  held 
entitled  to  reimburse  in  spite  of  a 
subsequent  agreem.ent  that  the  vessel 
should  be  illegally  employed  as  a 
privateer.  See  also  Johns  v.  Reed 
(Neb.),  109  N.  W.  738. 

"Lord  Howden  v.   Simpson,   10  A. 

6  E.  793,  818,  quoted  by  Sir  Fred- 
erick Pollock,  Wald's  Pollock,  Con- 
tracts (3d  ed.),  493.  And  see  Church 
V.  Proctor,  66  Fed.  Rep.  240,  33  U.  S. 
App.  1,  13  C.  C.  A.  426;  Pape  v. 
Wright,  Ufi  Ind.  502,  507,  19  N.  E. 
459 ;  Sawyer  v.  Taggart,  14  Bush, 
727,  734;  Wall  v.  Schneider,  59  Wis. 
352,  359,  18  N.  W.  443. 
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rectness  of  this  rule  seems,  however,  questionable.  Public  policy 
certainly  requires  that  the  illegal  intent  whenever  conceived  should 
not  be  carried  into  execution.  According  to  the  rule  stated  in 
the  text,  an  innocent  party  may  be  bound  to  aid  in  the  execution 
of  an  illegal  purpose  or  be  liable  for  breach  of  contract.  There 
seems  no  theoretical  difScidty  in  saying  that  the  change  of  purpose 
subsequent  to  the  formation  of  the  contract  gives  rise  to  a  defense 
which  did  not  previously  exist. 

§  677.  Executory  and  executed  illegal  contracts. —  The  illegality 
of  a  contract  or  sale  may  result  either  from  the  illegality  of  the 
promise  or  from  the  illegality  of  the  consideration  given  for  the 
promise.  A  promise  to  do  an  illegal  thing  for  a  legal  consideration 
is  unenforcible,"  and  equally  so  a  promise  to  do  a  legal  thing 
for  an  illegal  consideration.-'^  If  the  agreement  is  bilateral  and 
the  promise  on  either  side  is  unlawful,  both  promises  are  un- 
enforcible ;  for  one  promise  is  itself  unlawful  and  the  other 
is  given  for  unlawful  consideration.  If  an  illegal  contract  has. 
been  partly  executed,  the  parties  are  in  effect  left  as  they  stand,, 
for  all  relief  for  nonperformance  of  the  rest  of  the  obligation 
is  denied;  therefore,  a  seller  cannot  recover  possession  of  goods 
illegally  sold  on  a  conditional  sale,  though  the  condition  has  been 
broken.-'^ 

§  678.  Rescission  of  illegal  contracts. —  It  is  doubtless  possible 
for  the  law  to  make  even  an  executed  sale  with  transfer  of  posses- 
sion so  absolutely  void  that  no  title  passes  to  the  buyer;  but  the 
mere  fact  that  a  sale  is  against  public  policy  or  in  violation  of 
statute  does  not  have  this  effect.  The  distinction  is  less  import- 
ant than  it  might  seem  at  first  sight,  because  even  though  the 
buyer  is  held  to  acquire  no  title  the  seller  on  account  of  his  ille- 
gality is  precluded  from  attacking  the  conveyance,  and  if  no  other 
person  has  a  claim  to  the  goods  or  other  property  conveyed,  the 
buyer's  possession  necessarily  remains  undisturbed.    A¥hatever  the 

"For  instance,  a  promise  to  make  "Singer   Mfg.   Co.   v.   Draper,    103 

an  illegal  sale  in  return  for  a.  legal  Tenn.   2G2,   52   S.   W.   879;    Standard 

consideration   of   money   paid   in   ad-  Furniture    Co.    );.    Van    Alstine,    22 

vance.  Wash.  670,  62  Pac.  145,  51  L.  R.  A, 

"  For   example,   a   promise   to   pay  889,  79  Am.  St.  Eep.  960. 
the  price  for  goods  illegally  sold. 
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reason  for  this  result,  the  result  itself  is  clear."  Though  the  seller 
is  thus  unable  to  rescind  where  the  property  and  possession  have 
both  been  parted  with,  it  seems  that  if  possession  is  retained  even 
though  the  property  has  passed,  the  seller  m.ay  virtually  rescind 
the  transaction.  For  the  buyer  cannot  establish  a  right  to  the 
goods,  and  by  virtue  of  his  former  ownership  the  seller  can  main- 
tain an  undisturbed  possession  against  the  world. ■'^  To  the  gen- 
eral rule  that  an  executed  transfer  cannot  be  set  aside,  there  are, 
however,  exceptions  which  may  be  included  either  under  the  head 
of  an  unexecuted  illegal  purpose  or  of  parties  not  in  pari  delicto. 


"*  Ayerst  v.  Jenkins,  L.  R.  16  Eq. 
275;  Dent  v.  Ferguson,  132  U.  S. 
50,  33  L.  ed.  242,  10  S.  Ct.  13;  St. 
Loviis,  etc.,  E.  Co.  v.  Terre  Haute, 
etc.,  R.  Co.,  145  U.  S.  393,  407,  36 
L.  ed.  738,  12  S.  Ct.  953;  Savings, 
etc.,  Trust  Co.  v.  Bear  Valley  Co., 
112  Fed.  Rep.  093,  702;  Dvmkin  v. 
Hodge,  46  Ala.  523;  Hubbard  v. 
Sayre,  lOS  Ala.  440,  17  So.  17; 
Branhanx  v.  Stagings,  21  Colo.  211, 
40  Pac.  396,  52  Am.  St.  Rep.  213: 
Johnston  v.  Allen,  22  Fla.  224; 
Adams  v.  Barrett,  5  Ga.  404,  414; 
Thompson  v.  Cummings,  68  Ga.  124; 
St.  Louis  I.  &  C.  R.  Co.  V.  Mathers, 
71  111.  592,  598;  Tobey  v.  Robinson, 
99  111.  222;  Bishop  v.  American 
Preservers  Co.,  157  111.  284,  41 
N.  E.  765,  48  Am.  St.  Rep.  317; 
Dumont  v.  Dufore,  27  Ind.  263; 
Winchester  Electric  Light  Co.  v. 
Veal,  145  Ind.  506,  41  N.  E.  334,  44 
N.  E.  353 ;  Setter  v.  Alvey,  15  Kans. 
157;  Ratcliffe  v.  Smith,  13  Bush, 
172 ;  Myers  v.  Meinrath,  101  Mass. 
366,  3  Am.  Rep.  3!68;  Traders'  Nat. 
Bank  r.  Steere,  165  Mass.  389,  43 
N.  E.  157 ;  Moore  v.  Adams,  8  Ohio, 
372,  32  Am.  Dee.  723;  Thomas  v. 
Cronis*,  16  Ohio,  54;  Hooker  v.  De 
Palos,  28  Ohio  St.  251;  Perkins  v. 
Savage,  15  Wend.  412;  Booker  v. 
Wingo,    29    S.    C.    116,   7    S.    E.    49; 


Singer  Mfg.  Co.  v.  Draper,  103  Tenn. 
262,  52  S.  W.  879;  Beer  v.  Landman, 
88  Tex.  450,  31  S.  W.  805;  Dixon  v. 
Olmstead,  9  Vt.  310,  31  Am.  Dec. 
620;  Miller  v.  Larson,  19  Wis.  463; 
Cohn  V.  Heimbauch,  80  Wis.  176,  56 
N.  W.  638.  But  see  Savings  Bank 
V.  National  Bank,  38  Fed.  Rep.  800; 
Harrison  f.  Hatcher,  44  Ga.  638 : 
Kirkpatriek  v.  Clark,  132  111.  342, 
24  N.  E.  71,  8  L.  R.  A.  511,  22  Am. 
St.  Rep.  531  ;  Loekren  v.  Rustan,  9 
N.  Dak.  43,  81  N.  W.  60;  Drinkall 
r.  Movius  Bank,  UN.  Dak.  10,  88 
N.  W.  724,  57  L.  R.  A.  341,  95  Am. 
St.  Rep.  693 ;  Still  v.  Buzzell,  60  Vt. 
478,  12  Atl.  209;  Heckman  v.  Swartz, 
50  Wis.  267,  6  N.  W.  891.  Many  of 
the  foregoing  cases  relate  to  real  es- 
tate, but  there  seems  no  reason  to 
distinguish  in  this  respect  between 
real  property  and  personal  property. 
A  dietum  of  Martin,  B.,  in  Pearce  v. 
Brooks,  L.  R.  1  Ex.  213,  217,  to  the 
effect  that  an  executed  illegal  sale  of 
chattels  might  be  rescinded  seems 
clearly  erroneous,  and  opposed  to  the 
view  ordinarily  taken  in  England. 
See  Taylor  p.  Chester,  L.  R.  4  Q.  B. 
309.  311,  315. 

^'Wald's  Pollock,  Contracts  (3d 
ed.),  488;  Singer  Mfg.  Co.  v.  Draper, 
103  Tenn.  262,  52  S.  W.  8T9.  Se« 
also  supra,  §  666. 
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§  679.  Eescission  allowed  when  illegal  agreement  unexecuted. — 

Where  money  has  been  paid  or  goods  have  been  delivered  in  part 
performance  of  an  illegal  agreement,  the  money  may  be  recovered 
so  long  as  the  illegal  part  of  the  agreement  is  wholly  unexecuted.'^ 
A  common  application  of  this  doctrine  is  in  regard  to  wagers. 
Money  deposited  in  the  hands  of  a  stalceholder  (and  doubtless  the 
rule  would  be  the  same  if  the  money  were  intrusted  to  the  other 
party)  may  be  reco'fered  before  the  determination  of  the  wager. 
In  regard  to  money  deposited  with  a  stakeholder  the  doctrine 
goes  further  than  this,  and  on  the  ground  that  the  stakeholder  is 
merely  the  agent  of  each  party  as  to  the  money  deposited  by  him, 
it  may  be  recovered  until  it  has  been  actually  paid  over.'^     In 


"  Tappenden  v.  'Randall,  2  B.  &  P. 
407;  Taylor  i.  Bowers,  1  Q.  B.  D. 
291 ;  Kearley  r.  Thomson,  24  Q.  B.  D. 
742;  Spring  Co.  v.  Knowlton,  103 
U.  S.  49,  26  L.  ed.  347 ;  s.  ^.,  contra, 
57  N.  Y.  518;  Block  v.  Darling,  140 
U.  S.  234,  35  L.  ed.  476,  11  S.  Gt. 
832;  Wassermann  v.  Slosa,  117  Cal. 
425,  49  Pac.  560,  38  L.  R.  A.  176, 
59  Am.  St.  Rep.  209;  De  Leonis  v. 
Walsh,  140  Cal.  175,  73  Pac.  813; 
White  V.  Franklin  Bank,  22  Pick. 
181 ;  Skinner  v.  Henderson,  10  Mo. 
205 ;  Brown  v.  Timmany,  20  Ohio, 
81;  Deaton  v.  Lawson,  40  Wash.  486, 
82  Pac.  879,  2  L.  R.  A.  (N.  S.)  392, 
111  Am.  St.  Rep.  922. 

"O'Sullivan  !.  Thomas,  [1895]  1 
Q.  B.  698;  Burgo  v.  Ashley,  [1900] 
1  Q.  B.  744 ;  Lewis  v.  Bruton,  74  Ala. 
317,  49  Am.  Rep.  816;  Thomhill  r. 
O'Rear,  108  Ala.  299,  19  So.  382,  31 
L.  R.  A.  792 ;  Wheeler  v.  Spencer,  15 
Conn.  28;  Hale  v.  Sherwood,  40 
Conn.  332,  16  Am.  Rep.  37;  Colson 
I'.  Meyers,  80  Ga.  499;  s.  u.,suh  nom., 
Myers  v.  Colson,  5  S.  E.  504;  Petil- 
lon  V.  Hippie,  90  111.  420,  32  Am. 
Rep.  31;  Frybarger  v.  Simpson,  11 
Ind.  59 ;  Burroughs  r.  Hunt,  13  Ind. 
178:  Adkins  r.  Flemming,  29  Iowa, 
122;  Pollock  v.  Agner,  54  Kans.  618. 
38   Pac.   781;    Hutchings  v.   Stilwell, 


18  B.  Jlon,  776;  Stacey  r.  Foss,  19 
ile.  .335,  30  Am.  Dec.  755;  Mc- 
Donough  V.  Webster,  68  Me.  530; 
Gilmore  r.  Woodcock,  69  Me,  118, 
31  Am.  Rep.  255,  70  Me.  494;  Fisher 
V.  Hildreth,  117  Mass.  558;  Morgan 
V.  Beaumont,  121  Mass.  7;  Whitwell 
V.  Carter,  4  Mich.  329;  Wilkinson  v. 
Tousley,  16  Minn.  299,  10  Am.  Rep, 
139;  Pabst  Brewing  Co.  r.  Liaton, 
80  Minn.  473,  83  N.  W.  448 ;  Weaver 
V.  Harlan,  48  Mo.  App.  319;  White 
V.  Gilleland,  93  ilo.  App.  310;  Deaver 
V.  Bennett,  29  Neb.  812,  46  N.  W. 
161,  26  Am.  St.  Rep.  415;  Perkins  v. 
Eaton,  3  N.  H.  152;  Hoit  v.  Hodge, 
6  N.  H.  104,  25  Am.  Dec.  451;  Hens- 
ler  V.  Jennings,  02  N,  j_  l^  209,  41 
Atl.  918;  Stoddard  r.  JIcAuliflfe,  81 
Hun,  524;  affd.,  without  opinion,  151 
N.  Y.  671,  46  N.  E.  1151;  Wood  !'. 
Wood's  Exr.,  3  Murph.  172;  Forrest 
V.  Hart,  3  Murph.  458;  Dunn  v. 
Drummond,  4  Okla.  461,  51  Pac.  656; 
Willis  V.  Hoover,  9  Or.  418;  Conklin 
V.  Conway,  18  Pa.  St.  329;  Dauler  v. 
Hartley,  178  Pa.  St.  23,  35  Atl.  857 : 
McGrath  v.  Kennedy,  15  R.  I.  209,  2 
Atl,  438;  Bledsoe  v.  Thompson,  6 
Rich.  L.  44,  57  Am.  Deo.  777;  Guth- 
man  c.  Parker,  3  Head,  233;  Lillard 
V.  Mitchell  (Tenn.),  37  S.  W. 
702;   Lewy  v.  Crawford,  5   Tex.  Civ. 
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a  few  States  demand  must  be  made  upon  the  stakeholder  before 
the  wager  has  been  decided.^®  If  a  stakeholder  pays  the  winner, 
before  receiving  notice  of  repudiation  of  the  wager,  he  is  not 
liable ;''-'  unless  made  so  by  statute.^"  Kepudiation  must  be 
absolute.  A  notification  not  tO'  pay  the  winner  until  further 
notice  has  been  held  sufiicient.^^  If  notwithstanding  notice  not 
to  do  so,  the  stakeholder  pays  the  money  to  the  winner,  the  loser 
may  recover  his  deposit  from  the  winner.^^  But  if  after  the 
wager  is  decided  against  one  of  the  parties,  he,  contending  that 
he  is  the  winner,  demands  the  whole  sum  deposited  by  both  par- 
ties and  forbids  its  payment  to  the  other  party,  he  cannot,  after 
payment  of  the  whole  deposit  to  the  other  party,  recover  from  the 
stakeholder  for  the  amount  deposited  by  himself. ^^  Some  decisions, 
however,  allow  even  this.'*  It  will  be  observed  that  the  right  of 
rescission  and  recovery  of  the  consideration  by  a  plaintiff  must  be 
confined  to  cases  where  it  is  the  defendant's  promise  that  is  illegal, 
not  the  consideration  for  it.     Where  the  consideration  is  illegal, 


App.  293;  Tarleton  V.  Baker,  18  Vt. 
fl,  44  Am.  Dec.  358 ;  West  v.  Holmes, 
26  Vt.  530.  See  also  Trenery  v. 
Goudie,  106  Iowa,  693,  77  N.  W.  467 : 
Jones  V.  Cavanaugh,  149  JIass.  124, 
21  N.  E.  306.  But  in  Sutphin  v. 
Crozer,  32  N".  J.  L.  462,  it  was  held 
tliat  no  action  could  be  maintained 
by  either  party  against  the  stake- 
holder to  recover  money  illegally 
staked. 

'"Johnston  v.  Russell,  37  Cal.  670; 
Davis  V.  Holbrook,  1  La.  Ann.  178; 
Hickerson  v.  Benson,  8  Mo.  8,  11,  40 
Am.  Dec.  115,  118;  Connor  v.  Black, 
132  ilo.  150,  154,  33  S.  W.  783.  In 
jNlissouri  this  doctrine  has  been  en- 
acted by  statute.  See  Weaver  v.  Har- 
lan, 48  Mo.  App.  319;  White  v. 
Gilieland,  93  Mo.  App.  310;  Dooley  v. 
Jackson,  104  Mo.  App.  21,  78  S.  W. 
330. 

"  Colson  V.  Meyers,  80  Ga.  499 ; 
s.  c,  sub  nom.,  Myers  v.  Colson,  5 
S.  E.  504;  Frybarger  v.  Simpson,  11 
Ind.  59;  Adkins  v.  Flemming,  29 
Iowa,    122;    Goldberg   v.    Feiga,    170 


Mass.  146,  48  X.  E.  1073;  Riddle  v. 
Perry,  19  Neb.  505,  27  N.  W.  721; 
Bates  1'.  Lancaster,  10  Humph.  134, 
51  Am.  Dec.  696. 

'°  See  Hensler  v.  Jennings,  62 
N.  J.  L.  209,  41  .-Vtl.  918;  Ruckman 
V.  Pitcher,  1  N.  Y.  392,  20  N.  Y.  9; 
Columbia  Bank  v.  Haldeman,  7 
W.  &  S.  233,  42  Am.  Dec.  229; 
Harnden  v.  Melby,  90  Wis.  5,  62 
N.  W.  535. 

^'  Trenery  v.  Goudie,  106  Iowa,  693, 
77  X.  W.  467.  See  also  Maher  v. 
Van  Horn,  15  Colo.  App.  14,  60  Pac. 
949.  But  see  Pabst  Brewing  Co.  v. 
Listen,  80  Minn.  473,  83  N.  W.  448. 

"'McKee  v.  Manice,  11  Cush.  357; 
Love  f.  Harvey,  114  Mass.  80. 

^'  Okerson  v.  Crittenden,  62  Iowa, 
297,  17  N.  W.  528;  Patterson  v. 
Clark,  126  Mass.  531. 

-'Hale  V.  Sherwood,  40  Conn.  332, 
16  Am.  Rep.  37;  Perkins  v.  Hyde,  6 
Yerg.  288.  See  also  Shoolbred  i!." 
Roberts,  [1899]  2  Q.  B.  560;  [1900] 
2  Q.  B.  497. 
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Tinder  the  terms  of  the  rule,  it  is  clear  there  cannot  he  recovery, 
for  an  illegal  part  of  the  transaction  has  then  been  executed. 

§  680.  Parties  not  in  pari  delicto. —  In  some  cases  rescission 
of  an  illegal  transaction  and  recovery  of  consideratioa  is  allowed 
beyond  the  limits  stated  in  the  preceding  section.  This  is  true 
where  the  parties  are  said  not  to  be  in  puri  delicto.  The  typical 
case  is  where  one  party  acts  under  compulsion  of  the  other.  The 
doctrine  originated  in  cases  where  a  creditor  by  pressure  induced 
his  debtor  to  enter  into  transactions  fraudulent  as  to  other  cred- 
itors."^ In  some  cases  also  the  guilt  of  the  parties  is  differentiated 
for  other  reasons.  Probably  no  more  exact  principle  can  be  laid 
down  than  this,  that  if  a  plaintiff  though  culpable  has  not  been 
guilty  of  moral  turpitude,  and  the  loss  he  will  suffer  by  being 
denied  relief  is  wholly  out  of  proportion  to  the  recpiirements 
either  of  public  policy  or  appropriate  individual  punishment,  he 
may  be  allowed  to  recover  back  the  consideration  with  which  he 
has  parted.^*^  The  nature  or  terms  of  a  statute  or  rule  of  laiv  will 
also  sometimes  indicate  that  it  is  intended  for  the  protection  of 
one  class  of  individuals  against  another,  and  where  this  is  the  case 
a  party  belonging  to  the  class  whose  protection  was  intended  may 
recover  what  he  has  paid."'     If  the  illegal  transaction  was  entered 

==  See  Atkinson  v.  Denby,  6  H.  &  N.  Scotten  r.  State.  51  Ind.  52;  Deming 

778,    7    H.    &    N.    934,    citing   earlier  v.     State,     23     Ind.     416;     Smart    c. 

decisions.  AYliite,  73  ife.  332,  40  Am.  Eep.  356; 

="  Tims  in  White  r.  Franldin  Banl^-,  "\Yliite    r.    Franklin    Bank,    22    Pick. 

22  Pick.  181,  the  plaintiff  had  made  181;  :\Iorvine  r.  Amer.  Tract.  Soc, 
a  deposit  in  tlie  defendant  bank  on  123  jNIass.  129,  137,  138,  25  Am.  Eep. 
terms -ffhicli  violated  the  Banlcing  Law.  40;  Bateman  v.  Robinson,  12  Neli. 
Though  tlie  court  admitted  that  the  508,  11  N.  W.  736;  Becker  (\  Wilcox, 
defendant  was  blameworthy,  it  re-  Neb.  ,  116  N.  W.  160,  16  L. 
garded  the  banls:  as  more  seriously  E..  A.  (N".  S.)  571;  ilanchester  E. 
guilty,  and  allowed  tlie  plaintifJ  to  Co.  v.  Concord  R.  Co.,  66  X.  H.  100, 
recover  his  money.  See  also  Eeynall  131,  20  Atl.  383;  Scliermerhorn  r. 
V.  Sprye,  1  De  G.  M.  &  G.  660:  Talman,  14  X.  Y.  93,  123;  Tracy  i, 
Lowell   V.  Boston   &   L.   E.   E.    Corp.,  Talmage,   14  X.   Y.   162,   181,   199,  67 

23  Pick.  24,  34  Am,  Dec.  33.  Am.   Dec.    132;    Oneida  Bank  v.  On- 
-' Thomas   r.   City  of  Richmond,  12       tario   Bank,   21    N.    Y.   490;    Irwin   r. 

Wall.    349,   20   L.   ed.    453;    Parkers-  Curie,   171   N.   Y.  400,  64  N.  E.   161, 

burg  r.  Brown,  106  U.  S.  487,  503,  27  58  L.  E.  A.   830;   Duval  v.  Welbuan, 

L.    ed.    233,     1     S.    Ct.    442;     Logan  124   N.   Y.    150,   26  N.   E.   343;   \Ycbb 

County  Bank  v.  Townsend,  139  U.  S.  v.   Fulchire,  3   Ired.  L.   485,   40   Am. 

67,    35    L.   ed.    107,    11    S.    Ct.    496;  Dec.  419;  Eeinhard  v.  City,  49  Ohia 
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into  by  a  trustee  or  guardian  so  tiiat  any  penal  consequences  visited 
upon  the  transaction  will  fall,  not  upon  the  guilty  fiduciary,  but 
upon  his  beneficiary,  relief  would  be  afEorded  either  by  the  en- 
foicement  of  the  agreement  because  of  the  innocence  of  the  bene- 
ficial plaintiff,^*  or  if  in  the  particular  case  this  seemed  against 
public  policy  as  amounting  to  allowing  the  ratification  of  an  illegal 
transaction,  the  innocent  beneficiary  or  the  fiduciary  in  his  behalf 
would  at  least  be  allowed  to  rescind  and  recover  any  consideration 
paid.^*  Creditors,  however,  have  no  such  large  rights.  The  trans- 
fer of  money  or  property  under  an  unlawful  act  "  does  not  neces- 
sarily give  creditors  a  right  to  pursue  the  property  after  the  con- 
tract has  been  fully  executed.  Such  a  contract  m.ay  or  may  not  be 
fraudulent  as  against  creditors.  If  it  is,  they  may  set  it  aside.  If 
it  is  not,  they  cannot."  ^°  And  a  trustee  in  bankruptcy  cannot  for 
the  benefit  of  the  estate  enforce  an  illegal  contract,  as  a  wager, 
under  which  the  bankrupt,  and,  therefore,  his  trustee,  would  be 
entitled  to  money  or  property  had  the  contract  been  legal.^^ 
Where  one  party  to  the  bargain  has  been  fraudulently  induced 
to  enter  into  the  transaction,  it  is  frequently  said  he  is  not  in 
pari  delicto,  and  the  case  has  sometimes  been  classed  with  duress 
or  coercion,  but  a  distinction  is  to  be  observed.  If  the  fraud 
consisted  in  deceiving  the  plaintiff  as  to  the  unlawful  character  of 
the  transaction,  doubtless  the  analogy  with  duress  is  sound.  And 
even  though  the  fraud  consisted  in  depriving  the  plaintiff  of  the 
use  of  his  faculties  or  judgment,  the  same  principle  might  apply.^^ 
But  if  the  fraud  only  consisted  of  representations  inducing  the 
plaintiff'  to  believe  that  the  proposed  illegal  transaction  would  be 

St.  257,  31  N.  E.  35;   Insurance  Co.  approval    and    followed    in   Johns   v. 

V.  Hull,   51    Ohio   St.   270,   37  N.   E.  Reed   (Xeb.),  109  N.  W.  738. 

1116,  46  Am.  St.  Rep.  571;  Smith  v.  "  Shoolbred    r.    Roberts,    [1899]    2 

Blachley,  188  Pa.  St.  550,  41  Atl.  619,  Q.  B.  560,  [1900]  2  Q.  B.  497. 

68    km.    St.    Rep.    887,    198    Pa.    St.  "^  In   Block   v.   McMurry,   56   Miss. 

173,   47   Atl.   985,   53  L.  R.  A.   849;  217,  31  Am.  Rep.  357,  the  defendant 

Deaton  v.  Lawson,  40  Wash.  486,  82  fraudulently  induced  the  plaintiff  to 

Pac.  879,  2  L.  R.  A.  (N.  S.)   392,  111  become  intoxicated  and  then  induced 

Am.  St.  Rep.  922.  him  to  make  a  sale  of  his  horse  on 

^  See  supra,  §  663.  Sunday.     The   seller  was  allowed  to 

=»Lee  V.  Boyd,  86  Ala.  283.  recover.     See  also  Bell  v.   Campbell, 

'"Traders'  Nat.  Bank  v.  Steere,  165  123  Mo.  1,  25  S.  W.  359,  45  Am.  St. 

Mass.  389,  43  N.  E.  187,  quoted  with  Rep.  505. 
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more  profitable  than  it  actually  turned  out  to  be,  it  seems  hard  to 
discover  any  reason  which  should  induce  a  court  to  favor  him.^^ 
It  has  been  indeed  decided  by  the  Supreme  Court  of  the  United 
States^*  that  a  fraudulent  illegal  transaction  might  be  rescinded 
on  the  broad  ground  that  "  a  person  does  not  become  an  outlaw 
and  lose  all  rights  by  doing  an  illegal  act.  The  right  not  to  be 
led  by  fraud  to  change  one's  situation  is  anterior  to  and  independ- 
ent of  the  contract.  The  fraud  is  a  tort.  Its  usual  consequence 
is  that  as  between  the  parties  one  who  is  defrauded  has  a  right, 
if  possible,  to  be  restored  to  his  former  position.  That  right  is 
not  taken  away  because  the  consequence  of  its  exercise  will  be  the 
imdoing  of  a  forbidden  deed."  While  the  decision  of  the  case 
may  be  supported  on  the  ground  of  the  slight  guilt  of  the  plain- 
tiff, it  is  believed  that  the  broad  statement  just  quoted  cannot  be 
accepted  as  a  statement  of  general  principle.  Certainly  where 
the  illegality  is  of  a  serious  character  the  consequences  may  well 
be  expressed  by  saying  that  as  to  that  transaction  the  parties 
engaged  in  it  become  outlaws.  For  instance,  if  a  purchase  of 
stolen  silver  known  by  both  parties  to  be  such  was  induced  by 
fraudulent  misrepresentations  of  circumstances  affecting  its  value, 
it  is  submitted  that  not  only  could  the  bargain  not  be  enforced 
if  executory,  but  it  could  not  be  rescinded  if  executed,  nor  would 
an  action  of  tort  for  deceit  lie  in  favor  of  the  defrauded  party. 
The  broad  principle  ex  dolo  malo  non  oritur  actio  is  not  confined 
in  its  terms  nor  in  its  reason  to  an  action  on  the  contrf'ct.'*^ 

"  See  deeisons  under  Sunday  laws,  ==  In   Tracy   v.   Talmagf^,    14  X.   Y. 

supra,  §  666,  note.  162,    181,   67   Am.   Dee.    132,   Selden, 

"  National    Bank    &    Loan    Co.    v.  J.,   said :      "  The  cases  in  which  the 

Petrie,  189  U.  S.  423,  23  S.  Ct.  512,  courts  will  give  relief  to  one  of  the 

47  L.  ed.  879.    In  this  case  the  plain-  parties  on  the  ground  that  he  is  not 

tiff    bought    bonds    of    the    National  in  pari  delicto  form  an  independent 

Bank  &  Loan  Co.,  the  defendant  be-  class    entirely    distinct     from    those 

low.      The    court    assumed   that    the  cases  which  rest  upon  a  disaffirmance 

transaction    was    forbidden    by    law.  of  the  contract  before  it  is  executed. 

The    plaintiff    alleged    that   the    sale  It   is  essential   to   both   classes   that 

was  induced  by  fraud  and  sought  in  the   contract  be   merely  malum   pro- 

the   action   to   rescind   the    sale    and  hibitum.     If  malum  in  se  the  courts 

recover  the  money  paid  for  the  bonds,  will   in   no   case   interfere   to   relieve 

tender  of  which  was  made  and  kept  either   party  from  any  of   its  conse- 

good.      The    court    held    the    action  quences.       But    where    the    contract 

maintainable.  neither  involves  moral  turpitude  nor 
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I  681.  Enforcement  of  legal  portion  of  illegal  contract. —  It  was 
early  decided,^®  tliat  where  some  covenants  of  an  indenture  are 
legal  and  others  illegal,  the  legal  covenants  may  be  enforced. 
This  is  the  simplest  form  of  the  problem  of  partly  illegal  contracts. 
If  legal  consideration  has  actually  been  given  and  a  unilateral  con- 
tract formed,  or  if  the  promises  are  under  seal  and  binding  with- 
out consideration,  the  rule  thus  early  established  has  never  been 
questioned.^^  For  the  same  reason  where  one  of  two  things  is 
promised  in  the  alternative,  and  one  is  lawful  and  the  other  un- 
lawful, the  lawful  promise  may  be  enforced.^*  But  a  qualifica- 
tion must  be  added  to  the  broad  statement  of  the  rule. 
If  the  whole  transaction  was  for  an  illegal  purpose,  or  probably 
if  the  illegal  covenants  showed  gross  moral  turpitude,  the  other 
covenants,  though  in  themselves  perfectly  legal,  would  not  be  en- 
forced. Perhaps  the  commonest  application  of  this  principle  is 
to  contracts  in  restraint  of  trade.  If  such  a  covenant  can  be 
divided  and  one  division  is  within  the  limits  allowed  by  law,  it 
may  be  enforced,  although  the  rest  of  the  covenant  extends  the 
proposed  restraint  beyond  permissible  limits. ^^     The  problem  of 

violates  any  general  principle  of  pub-  ginia,  172  U.  S.  102,   115,  43  L.  ed. 

lie  policy,  and  money  or  property  has  382,   19   S.   Ct.    134;   Western  Union 

been  advanced  upon  it,  relief  will  be  Tel.   Co.   v.   E.   &   S.   W.  Ry.   Co.,   3 

granted  to  the  party  making  the  ad-  MoCrary,     130;     Sims     v.     Alabama 

vanee:      1.  Where  he   is  not  in  pari  Brewing   Co.,    132   Ala.    311,    31    So. 

delicto:    or,   2.  In   some   cases  where  35;  Osgood  v.  Bander,  75  Iowa,  550, 

he    elects    to    disaffirm    the    contract  39  N.  W.  887,  1  L.  R.  A.  655;  Pres- 

while  it  remains  executory.     In  cases  bury  r.  Fisher,  IS  ilo.  50;   Erie  Ry. 

belonging  to  the  first  of  these  classes,  Co.  i\  Union  L.  &  E.  Co.,  35  X.  J.  L. 

it   is   of  no   importance  whether   the  240;   Leavitt  r.  Palmer,  3  N.  Y.  19, 

contract   has  been   executed   or   not;  37,  51  Am.  Dec.  333;  Ohio  v.  Board 

and  in  those  belonging  to  the  second  of  Education,  35  Ohio  St.  519,  527 ; 

it   is   equally   unimportant   that   the  Pennsylvania  Co.  v.  Wentz,  37   Ohio 

parties  are  in  pari  delicto."     What-  St.  333,  339.     Compare  Santa  Clara 

ever   may   be   said  in  regard  to  any  Co.   v.   Hayes,   76   Cal.   387,    18   Pac. 

absolute  distinction  between  a  bargain  391,  9  Am.  St.  Rep.  211;  Lindsay  v. 

which     is     malum     prohibitum     and  Smith,   78   X.   C.   328,   24   Am.   Rep. 

one  which  is  malum  in  se,  it  is  cer-  463. 

tainly   true   that   some   consequences  '''  Hanauer   J.'.    Gray,    25   Ark.    350, 

flow  from  the  comparative  enormity  99  Am.  Dec.  226. 
of  illegal  transactions.  "Price  v.  Green,  16  M.  &  W.  346; 

'"Pigot's   Case,   11   Coke,  266,   276.  Dubowski  v.  Goldstein,    [1896]    1   Q. 

"Gelpcke  v.  Dubuque,  1  Wall.  221,  B.  478;   Haynes  v.  Doman,   [1899]   2 

17   L.   ed.    530;    McCullough   v.   Vir-  Ch.    13,    24;    Oregon    S.    N.    Co.    v. 
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partly  illegal  contracts  more  commonly  arises  where  it  is  not  a 
promise  which  is  illegal  but  part  of  the  consideration.  Where  there 
is  a  single  consideration  for  one  or  more  promises  and  any  part  of 
the  consideration  is  illegal,  the  promises  are  wholly  unenforcible.'"' 
And  the  same  result  must  follow  even  though  there  are  several 
considerations,  some  of  which  are  legal,  if  the  legal  considerations 
are  not  apportioned  ta  corresponding  promises,  for  otherwise  it 
is  impossible  to  maintain  an  action  on  any  of  the  promises  with- 
out basing  it  to  some  degree  upon  the  illegal  portion  of  the  con- 
sideration. Where,  however,  not  only  is  the  consideration  sepa- 
rable into  legal  and  illegal  portions,  but  also  the  promises  are 
correspondingly  apportioned;  that  is,  where  the  contract  may 
properly  be  called  divisible,  it  has  been  held  that  recovery  may 


Winsor,  20  Wall.  64,  22  L.  ed.  315; 
Western  Union  Tel.  Co.  c.  B.  &  S.  W. 
Ey.  Co.,  3  Mcf'rary,  130;  Dean  i: 
Emerson,  102  JIass.  480;  Peltz  r. 
Eichele,  62  Mo.  171;  Lange  i.  Werk, 
2  Ohio  St.  520;  Smith's  Appeal,  113 
Pa.  St.  579,  6  Atl.  2.51.  Compare 
Jlore  V.  Bonnet,  40  Cal.  2.51,  0  Am. 
Eep.  021;  Franz  v.  Bieler,  12f)  Cal. 
176,  56  Pa<;.  249,  58  Pac.  406;  Fishell 
r.  Gray,  60  N.  J.  L.  5,  37  Atl.  606. 
See  also  United  States  v.  Bradley, 
10  Pet.  343,  9  L.  ed.  155 ;  Gelpcke  v. 
Dubuqvie,  1  Wall.  221,  17  L.  ed.  530. 
"Pickering  v.  Ufracombe  Ey.  Co., 
L.  E.  3  C.  P.  2;i.5,  250;  Harrington 
r.  Victoria  Graving  Dock  Co.,  3  Q. 
B.  D.  549;  McMullen  v.  Hoffman, 
174  U.  S.  639,  43  L.  ed.  1117,  19 
S.  Ct.  839;  Hazelton  r.  Sheckells, 
202  U.  S.  71,  50  L.  e,l.  939,  20  S.  Ct. 
.'5117 ;  Pettit's  Admr.  v.  Pettit's  Dis- 
tributees, 32  Ala.  288;  Railroad  Co. 
r.  Taylor,  0  Colo.  1;  Giles  v.  De 
Cow,  30  Colo.  412,  70  Pac.  681; 
Chandler  v.  Johnson,  39  Ga.  85 ; 
Ramsay's  Est.  r.  Whitbeck,  183  111. 
550,  56  N.  E.  322:  James  v.  Jellison, 
94  Ind.  292,  48  Am.  Rep.  151;  Baird 
1.  Boehmer,  77  Iowa,  022,  42  X.  \V. 
454 ;  Koster  ;i.  Seney,  99  Iowa,  584, 
68   N.   W.   824;    Gerlach    v.   Skinner, 


34  Kans.  86,  8  Pao.  257,  55  Am. 
Rep.  240;  Collins  v.  Merrell,  2  Met. 
(Ivy.)  163;  Kimbrough  v.  Lane,  11 
Bush,  556 ;  Perkins  v.  Cummings,  2 
Gray,  258;  Bishop  V.  Palmer,  146 
:>ra3s.  409,  16  N".  E.  299,  4  Am.  St. 
Rep.  339;  Stewart  v.  Thayer,  168 
ilass.  519,  47  X.  E.  420,  60  Am.  St. 
Rep.  407,  170  Mass.  560,  49  N.  E. 
1020;  Snider  V.  Willey,  33  Mich.  483; 
Carleton  i:  Whitcher,  5  N.  H.  196; 
Clark  V.  Ricker,  14  N.  H.  44;  Bixby 
v.  Moor,  51  N.  H.  402;  Saratoga 
County  Bank  v.  King,  44  N.  Y.  87; 
Foley  V.  Speir,  100  X.  Y.  552,  3 
N.  E.  477;  Woodruff  v.  Hinman,  11 
Vt.  502,  34  Am.  Dec.  712;  Covington 
V.  Threadgill,  88  N.  C.  186;  McQuade 
V.  Eosencrans,  36  Ohio  St.  442.  Fil- 
son's  Trustee  i .  Himes,  5  Pa.  St.  432, 
47  Am.  Dec.  422;  Pearce  v.  Wilson, 
111  Pa.  St.  14,  2  Atl.  99,  56  Am. 
Rep.  243;  Sullivan  v.  Horgan,  17  R. 
I.  109,  20  Atl.  232,  9  L.  E.  A.  110; 
Columbia  Carriage  Co.  v.  Hatch,  19 
Tex.  Civ.  App.  120,  47  S.  W.  28S. 
Compare  Pierce  v.  Pierce,  17  Ind. 
App.  107,  46  N.  E.  480.  And  see 
Royal  Exchange  Assurance  Corporn- 
tion  V.  Sjorforsakrings  Aktiebolaget 
Vega,   [19011   2  K.  B.  567,  573. 
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be  had  upon  the  promises  which  are  supported  by  the  legal  por- 
tions of  the  consideration.  This  doctrine  has  been  especially 
applied  in  the  law  of  sales  to  cases  where  several  lots  of  goods 
have  been  sold  and  separate  prices  affixed  to  each  lot,  and  as 
to  some  of  the  goods  sold,  the  transaction  has  been  legal,  but 
as  to  others,  illegal.  If  wholly  separate  agreements  are  made 
for  each  article  there  is  no  difficulty  in  enforcing  the  legal 
sales.*^  It  may  be  supposed,  however,  that  but  a  single  bar- 
gain has  been  made  for  a  number  of  articles  but  a  different 
price  has  been  affixed  to  each.  It  might  seem  at  first  sight 
that  no  recovery  could  be  allowed  here  even  for  the  legal  items 
of  the  bargain,  for  it  cannot  be  assumed  that  the  defendant 
would  have  paid  the  same  price  for  some  of  the  goods  if  the 
whole  transaction  was  not  to  be  carried  out,  nor  that  the  seller 
would  otherwise  sell  them  for  the  same  price.  If  there  were'  no 
question  of  illegality  in  the  case,  it  cannot  be  doubted  that  the 
buyer  might  refuse  to  take  part  of  the  goods  if  the  seller  refused  to 
give  all  and  if  part  were  taken  on  the  assumption  that  the  rest  were 
to  follow,  the  buyer  might  return  what  he  had  received.'*^  Never- 
theless, it  has  been  held  that  the  seller  may  recover  the  price  of  the 
articles  legally  sold,*^  and  it  seems  rightly ;  for  by  the  delivery  of 
each  of  the  articles  at  a  specified  price  a  separate  debt  arises  for 
the  price  of  that  article,  and  a  count  for  goods  sold  and  delivered 
could  be  maintained  without  further  evidence.  It  is  not  open 
to  the  defendant  to  set  up  that  owing  to  an  illegal  contract  the 
price  was  fixed  at  a  different  figure  than  it  otherwise  might  have 
been.  The  illegal  contract  will  serve  no  better  as  a  defense  than 
as  a  cause  of  action.  But  where  the  articles  legally  sold  were 
merely  incidental  to  the  execution  of  an  illegal  purpose,  no  recov- 
ery even  for  them  can  be  had.**  If  a  note  is  given  in  settlement  of 
an  account,  some  items  which  are  legal  and  some  illegal,  though  the 

"Towle  V.  Blake,  38  Me.  528;  Am.  Deo.  83;  Walker  v.  Lovell,  28 
Goodwin  v.  Clark,  65  Me.  280;  Robin-  N.  H.  138,  61  Am.  Dee.  605;  Carle- 
son  V.  Green,  3  Mete.  159;  Eundlett  ton  v.  Woods,  28  N.  H.  290. 
V.  Weeber,  3  Gray,  263;  Holt  v.  «Wirth  v.  Roche,  92  Me.  383,  42 
O'Brien,  15  Gray,  311;  Chase  v.  Atl.  794  (bottles  in  which  beer  was 
Burkholder,  18  Pa.  St.  48.  illegally    sold)  ;    Bligh    v.    James,    6 

"See  Barrie  v.  Earle,  143  Mass.  1,  Allen,    570     (casks    in    which    liquor 

8  N.   E.   639,   58  Am.  Rep.   126.  was  illegally  sold). 

«Boyd    V.    Eaton,    44    Me.    51,    69 
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creditor  may  disregard  the  note,  if  dishonored  by  the  maker,  and 
sue  upon  the  legal  items  of  the  account,  the  note  itself  is  wholly  un- 
enforcible.*^  The  same  rule  applies  to  an  account  stated.  Though 
where  the  parties  fix  on  an  agreed  sum  as  that  which  is  due,  the 
amount  is  recoverable  even  if  it  is  not  the  exact  amount  for  which 
a  court  would  have  given  judgment  in  a  suit  on  the  original  liabil- 
ity, yet  if  the  basis  of  the  account  stated  is  in  part  illegal  items, 
no  recovery  can  be  had  upon  it,  and  the  creditor  must  base  his 
action  on  the  legal  items  of  the  account.*®  A  note  in  part  pay- 
ment of  an  account  is  enforcible  if  the  amount  of  the  note  is  less 
than  the  amount  of  the  legal  items  of  the  account.*^  Kenewal 
notes  are  subject  to  the  same  infirmities  which  affected  the  original 
note.*®  Care  must  be  taken  to  distinguish  illegal  consideration 
from  consideration  which  is  merely  bad  for  insufficiency.  Consid- 
eration of  the  latter  sort  will  not  invalidate  a  contract,  though  not 
of  itself  sufiicient  to  support  a  promise.  If  other  consideration 
exists  and  there  is  mutual  assent  to  the  bargain,  recovery  may  be 
had.*^  Thus  far  in  this  section  reference  has  been  made  to  unilat- 
eral contracts  exclusively.  In  bilateral  contracts  a  further  ele- 
ment complicates  the  problem.  In  such  contracts  the'  consid- 
eration must  be  good  on  both  sides.  If,  therefore,  a  promise  is 
made  by  A.  to  do  something  lawful  while  B.  promises  to  do 
two  things,  one  lawful  and  one  unlawful,  there  can  be  no  recov- 
ery on  either  side.  B.  cannot  recover  because  part  of  the  consid- 
eration for  the  defendant  A.'s  promise  is  unlawful.  A.  cannot 
recover  even  on  B.'s  laiwful  promise  because  since  his  own  promise 

•"  Pacific   Guano  Co.  v.  Mullen,   66  "  Warren   v.    Chapman,    105   Mass. 

Ala.    582;    Deering   r.    Chapman,    22  87. 

Me.  488,  39  Am.  Dec.  592;  Cotten  v.  "'Daniel,  Neg.  Inat.,  §  206. 
McKenzie,  57  Miss.  418;  Carleton  v.  "See  Pierce  v.  Pierce,  17  Ind.  App, 
Woods,  28  N.  H.  290;  Widoe  v.  Webb,  107;  King  v.  King,  63  Ohio  St.  363, 
20  Ohio  St.  431,  5  Am.  Rep.  664.  369,  59  N".  E.  Ill,  52  L.  R.  A.  157, 
But  see  the  contrary  decision  of  81  Am.  St.  Rep.  635.  It  is  to  be 
Shaw  V.  Carpenter,  54  Vt.  155,  41  observed  that  the  portion  of  the  con- 
Am.  Rep.  837.  See  also  Daniel,  sideration  which  is  insufficient  as 
Neg.  Inst.,  §  195  et  seq.  such  must,  nevertheless,  be  given  in 

"» Cocking  V.   Ward,    1    C.    B.   858,  order  to  make  the  bargain  enforcible. 

877;    Kennedy    v.    Broun,    13    C.    B.  Otherwise    a    bargain    would    be    en- 

(N.  S.)   677;  Dunbar  l>.  Johnson,  108  forced   to   which   the    defendant   had 

Mass.  519.  never  assented. 
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is  unenforcible,  it  is  itself  insufficient  consideration  for  B.'s 
promise.  If,  however,  A.  performs  his  promise,  the  situation 
becomes  the  same  as  if  the  contract  had  originally  been  unilateral^ 
and  A.  could  recover  on  B.'s  lawful  promise. "^^ 


°"  See  Kearney  v.  Whitehaven  Col- 
liery Co.,  [18931  1  Q.  B.  700;  More 
r.  Bonnet,  40  Cal.  251,  6  Am.  Rep. 
621;  Siddall  r.  Clark,  89  Cal.  321, 
26  Pac.  829;  Hynds  v.  Hays,  25  Ind. 
31 ;  Bishop  v.  Palmer,  146  Mass.  469, 
16  N.  E.  299,  4  Am.  St.  Rep.  339; 
Fishell  V.  Gray,  60  N.  J.  L.  5,  37 
Atl.  606 ;  Lindsay  v.  Smith,  78  N.  C. 
328,  24  Am.  Rep.  463,  12  Harv.  L. 
Rev.  424.    See  also  an  article  by  Prof, 


William  P.  Rogers,  17  Yale  h. 
Jour.  338.  It  has  been  suggested, 
also  (Wald's  Pollock,  Contracts  [3d 
ed.],  484),  that  if  A.,  even  before  per- 
forming himself,  elected  to  sue  on 
B.'s  lawful  promise  and  take  judg- 
ment upon  it  alone,  this  would  oper- 
ate as  an  assent  by  A.  as  an  agi-ee- 
ment  to  perform  his  promise  in  re- 
turn for  B.'s  lawful  promise,  thereby 
binding  both  parties, 


APPENDIX. 


SALES  ACT. 
AH  ACT  to  Make  TJniform  the  Law  Relating  to  the  Sale  of  Goods. 

As  approved  by  the  Commissioners  on  Uniform  State  Laws,  and  enacted  in 
Arizona,  Laws  of  1907,  c.  99;  Connecticut,  Acts  of  1907,  c.  212;  New  Jersey, 
Laws  of  1907,  c.  132;  Massacliusetts,  Acts  of  1908,  c.  237;  Rhode  Island, 
Laws   of    1908,   o.    1548;    Ohio,    Laws  of   1908,  p.  413. 

PAET  I, 

FOEMATION    01"    THE    CONTRACT. 

Section  1. —  [Contracts  to  Sell  and  Sales.]  (1.)  A  contract  to  sell 
goods  is  a  contract  whereby  the  seller  agrees  to  transfer  the  property 
in  goods  to  the  buyer  for  a  consideration  called  the  price. 

(2.)  A  sale  of  goods  is  an  agreement  whereby  the  seller  transfers  the 
property  in  goods  to  the  buyer  for  a  consideration  called  the  price. 

(3.)   A  contract  to  sell  or  a  sale  may  be  absolute  or  conditional. 

(4.)  There  may  be  a  contract  to  sell  or  a  sale  between  one  part 
owner  and  another. 

Section  2. — ■  [Capacity  —  Liabilities  for  Necessaries.]  Capacity  to 
buy  and  sell  is  regulated  by  the  general  law  concerning  capacity  to 
contract,  and  to  transfer  and  acquire  property. 

Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to  a  person 
who  by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to 
contract,  he  must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  means  goods  suitable  to  the  condition  in 
life  of  such  infant  or  other  person,  and  to  his  actual  requirements  at 
the  time  of  delivery. 

Formalities  of  the  Contract. 

Section  3. —  [Form  of  Contract  or  Sale.]  Subject  to  the  provisions 
of  this  act  and  of  any  statute  in  that  behalf,  a  contract  to  sell  or  a 
sale  may  be  made  in  writing  (either  with  or  without  seal),  or  by  word 
of  mouth,  or  partly  in  writing  and  partly  by  word  of  mouth,  or  may 
be  inferred  from  the  conduct  of  the  parties. 

Section  4. —  [Statute  of  Frauds.]  (1.)  A  contract  to  sell  or  a  sale 
of  any  goods  or  choses  in  action  of  the  value  of  five  hundred  dollars'  or 

'  Amended  in  the  Connecticut  statute  to  one  hundred  dollars  ajid  in  the 
Ohio  statute  to  twenty-five  hundred  dollars. 

[1157] 
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upward  shall  not  be  enforceable  by  action  unless  the  buyer  shall  accept 
part  of  the  goods  or  choses  in  action  so  contracted  to  be  sold  or  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment,  or  unless  some  note  or  memorandum  in 
writing  of  the  contract  or  sale  be  signed  by  the  party  to  be  charged 
or  his  agent  in  that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such  contract  or 
sale,  notwithstanding  that  the  goods  may  be  intended  to  be  delivered 
at  some  future  time  or  may  not  at  the  time  of  such  contract  or  sale 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery;  but  if  the  goods  are  to  be  manu- 
factured by  the  seller  especially  for  the  buyer  and  are  not  suitable  fo"- 
sale  to  others  in  the  ordinary  course  of  the  seller's  business,  the  pro- 
visions of  this  section  shall  not  apply. 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of  this 
section  when  the  buyer,  either  before  or  after  delivery  of  the  goods, 
expresses  by  words  or  conduct  his  assent  to  becoming  the  owner  of 
those  specific  goods. 

Subject  Matter  of  Contract. 

Section  5. —  [Existing  and  Future  Goods.]  (1.)  The  goods  which 
from  the  subject  of  a  contract  to  sell  may  be  either  existing  goods, 
owned  or  possessed  by  the  seller,  or  goods  to  be  manufactured  or  ac- 
quired by  the  seller  after  the  making  of  the  contract  to  sell,  in  this 
act  called  "future  goods." 

(2.)  There  may  be  a  contract  to  sell  goods,  the  acquisition  of  which 
by  the  seller  depends  upon  a  contingency  which  may  or  may  not 
happen. 

(3.)  Where  the  parties  purport  to  effect  a  present  sale  of  future 
goods,  the  agreement  operates  as  a  contract  to  sell  the  goods. 

Section  6. — •  [Undivided  Shares.]  (1.)  There  may  be  a  contract 
to  sell  or  a  sale  of  an  undivided  share  of  goods.  If  the  parties  intend 
to  effect  a  present  sale,  the  buyer,  by  force  of  the  agreement,  becomes 
an  owner  in  common  with  the  owner  or  owners  of  the  remaining 
shares. 

(2.)  In  the  case  of  fungible  goods,  there  may  be  a  sale  of  an  undi- 
vided share  of  a  specific  mass,  though  the  seller  purports  to  sell  and 
the  buyer  to  buy  a  definite  number,  weight  or  measure  of  the  goods 
in  the  mass,  and  though  the  number,  weight  or  measure  of  the  goods 
in  the  mass  is  undetermined.  By  such  a  sale  the  buyer  becomes 
owner  in  common  of  such  a  share  or  the  mass  as  the  number,  weight 
01  measure  bought  bears  to  the  number,  weight  or  measure  of  the 
mass.    If  the  mass  contains  less  than  the  number,  weight  or  measure 
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bought,  the  buyer  becomes  the  owner  of  the  whole  mass  and  the 
seller  is  bound  to  make  good  the  deficiency  from  similar  goods  unless 
a  contrary  intent  appears. 

Section  7. —  [Destruction  of  Goods  Sold.]  (1.)  Where  the  par- 
ties purport  to  sell  specific  goods,  and  the  goods  without  the  knowl- 
edge of  the  seller  have  wholly  perished  at  the  time  when  the  agree- 
ment is  made,  the  agreement  is  void. 

(2.)  Where  the  parties  purport  to  sell  specific  goods,  and  the  goods 
without  the  knowledge  of  the  seller  have  perished  in  part  or  have 
wholly  or  in  a  material  part  so  deteriorated,  in  quality  as  to  be  sub- 
stantially changed  in  character,  the  buyer  may  at  his  option  treat  the 
sale  — 

(a.)   As  avoided,  or 

(&.)  As  transferring  the  property  in  all  of  the  existing  goods  or  in 
so  much  thereof  as  have  not  deteriorated,  and  as  binding  the  buyer 
to  pay  the  full  agreed  price  if  the  sale  was  indivisible  or  to  pay  the 
agreed  price  for  the  goods  in  which  the  property  passes  if  the  sale 
was  divisible. 

Section  8. —  [Destruction  of  Goods  Contracted  to  de  Sold.] 
(1.)  Where  there  is  a  contract  to  sell  specific  goods,  and  subsequently 
but  before  the  risk  passes  to  the  buyer,  without  any  fault  on  the  part 
of  the  seller  or  the  buyer,  the  goods  wholly  perish,  the  contract  is 
thereby  avoided. 

(2.)  Where  there  is  a  contract  to  sell  specific  goods,  and  subse- 
quently, but  before  the  risk  passes  to  the  buyer,  without  any  fault  of 
the  seller  or  the  buyer,  part  of  the  goods  perish  or  the  whole  or  a 
material  part  of  the  goods  so  deteriorate  in  quality  as  to  be  substan- 
tially changed  in  character,  the  buyer  may  at  his  option  treat  the 
contract  — 

(a.)  As  avoided,  or 

(&.)  As  binding  the  seller  to  transfer  the  property  in  all  of  the 
existing  goods  or  in  so  much  thereof  as  have  not  deteriorated,  and  as 
binding  the  buyer  to  pay  the  full  agreed  price  if  the  contract  was 
indivisible,  or  to  pay  the  agreed  price  for  so  much  of  the  goods  as 
the  seller,  by  the  buyer's  option,  is  bound  to  transfer  if  the  contract 
was  divisible. 

The  Price. 

Section  9. —  [Definition  and  Ascertainment  of  Price.]  (1.)  The 
price  may  be  fixed  by  the  contract,  or  may  be  left  to  be  fixed  in  such 
manner  as  may  be  agreed,  or  it  may  be  determined  by  the  course  of 
dealing  between  the  parties. 

(3.)  The  price  may  be  made  payable  in  any  personal  property. 
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(3.)  Where  transferring  or  promising  to  transfer  anj'  interest  iii 
real  estate  constitutes  tlie  whole  or  part  of  the  consideration  for  trans- 
ferring or  for  promising  to  transfer  the  property  in  goods,  this  act 
shall  not  apply. 

(4.)  Where  the  price  is  not  determiaed  in  accordance  with  the  fore- 
going provisions  the  buyer  must  pay  a  reasonable  price.  What  is  a 
reasonable  price  is  a  question  of  fact  dependent  on  the  ciTetimstance& 
of  each  particular  case. 

Section  10. —  [Sale  at  a  Valuation.]  (1.)  Where  there  is  a  con- 
tract to  sell  or  a  sale  of  goods  at  a  price  or  on  terms  to  be  fixed  by  a 
third  person,  and  such  third  person,  without  fault  of  the  seller  or  the 
buyer,  cannot  or  does  not  fix  the  price  or  terms,  the  contract  or  the 
sale  is  thereby  avoided ;  but  if  the  goods  or  any  part  thereof  have  been 
delivered  to  and  appropriated  by  the  buyer  he  must  pay  a  reasonable 
price  therefor. 

(2.)  Where  such  third  person  is  prevented  from  fixing  the  price  or 
terms  by  fault  of  the  seller  or  the  buyer,  the  party  not  in  fault  may 
have  such  remedies  against  the  party  in  fault  as  are  allowed  by  Parts 
IV  and  V  of  this  act. 

Conditions  and  Warranties. 

Section  11. —  [Effect  of  Conditions.]  (1.)  Where  the  obligation 
of  eithor  party  to  a  contract  to  sell  or  a  sale  is  subject  to  any  con- 
dition which  is  not  performed,  such  party  may  refuse  to  proceed 
with  the  contract  or  sale  or  he  may  waive  performance  of  the  condi- 
tion. If  the  other  party  has  promised  thai  the  condition  should 
happen  or  be  performed,  such  first-mentioned  party  may  also  treat 
the  non-performance  of  the  condition  as  a  breach  of  warranty. 

(2.)  Where  the  property  in  the  goods  has  not  passed,  the  bu3'er 
may  treat  the  fulfillment  by  the  seller  of  his  obligation  to  furnish 
goods  as  described  and  as  warranted  expressly  or  by  implication  in 
the  contract  to  sell  as  a  condition  of  the  obligation  of  the  buyer  to 
perform  his  promise  to  accept  and  pay  for  the  goods. 

Section  12. —  [Definition  of  Express  Warranty.]  Any  afBrmation 
of  fact  or  any  promise  by  the  seller  relating  to  the  goods  is  an  express 
warranty  if  the  natural  tendency  of  such  affirmation  or  promise  is  to 
induce  the  buyer  to  purchase  the  goods,  and  if  the  buyer  purchases 
the  goods  relying  thereon.  No  affirmation  of  the  value  of  the  goods, 
nor  any  statement  purporting  to  be  a  statement  of  the  seller's  opinion 
only  shall  be  construed  as  a  warranty. 

Section  13.—  [Implied  Warranties  of  Title.]  In  a  contract  to  sell 
or  a  sale,  unless  a  contrary  intention  appears,  there  is  — 
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(1.)  An  implied  "^rarrantj'  on  the  part  of  the  seller  that  in  case  of 
a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  case  of  a  contract 
to  sell  he  will  have  a  right  to  sell  the  goods  at  the  time  when  the 
property  is  to  pass. 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy  quiet 
possession  of  the  goods  as  against  any  lawful  claims  existing  at  the 
time  of  the  sale. 

(3.)  An  implied  warranty  that  the  goods  shall  be  free  at  the  time 
of  the  sale  from  any  charge  or  encumbrance  in  favor  of  any  third 
person,  not  declared  or  known  to  the  buyer  before  or  at  the  time  v.'hen 
the  contract  or  sale  is  made. 

(4.)  This  section  shall  not,  however,  be  held  to  render  lial^le  a 
sheriff,  auctioneer,  mortgagee,  or  other  person  professing  to  sell  by 
virtue  of  authority  in  fact  or  law  goods  in  which  a  third  person  has 
a  legal  or  equitable  interest. 

Section  14. —  [Implied  Warranty  in  Sale  ly  Description.]  Where 
there  is  a  contract  to  sell  or  a  sale  of  goods  by  description,  there  is 
an  implied  warranty  that  the  goods  shall  correspond  with  the  descrip- 
tion and  if  the  contract  or  sale  be  by  sample,  as  well  as  by  descrip- 
tion, it  is  not  sufficient  that  the  bulk  of  the  goods  corresponds  with 
the  sample  if  the  goods  do  not  also  correspond  with  the  description. 

Section  15. —  \_Implied  Warranties  of  Quality.]  Subject  to  the 
provisions  of  this  act  and  of  any  statute  in  that  behalf,  there  is  no 
implied  warranty  or  condition  as  to  the  quality  or  fitness  for  any  par- 
ticular purpose  of  goods  supplied  under  a  contract  to  sell  or  a  sale, 
except  as  follows: 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are  required, 
and  it  appears  that  the  buyer  relies  on  the  seller's  skill  or  judgment 
(whether  he  be  the  grower  or  manufacturer  or  not),  there  is -an  im- 
plied warranty  that  the  goods  shall  be  reasonably  fit  for  such  purpose. 

(2.)  Where  the  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the  grower  or  manu- 
facturer or  not),  there  is  an  implied  warranty  that  the  goods  shall  be 
of  merchantable  quality. 

(3.)  If  the  buyer  has  examined  the  goods,  there  is  no  implied 
vearranty  as  regards  defects  which  such  examination  ought  to  have 
revealed. 

(4.)  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  article 
under  its  patent  or  other  trade  name,  there  is  no  implied  warranty 
as  to  its  fitness  for  any  particular  purpose. 

(5.)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for 
a  particular  purpose  may  be  annexed  by  the  usage  of  trade. 
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(6.)  An  express  warranty  or  condition  does  not  negative  a  war- 
ranty or  condition  implied  under  this  act  unless  inconsistent  there- 
with. 

Sale  hy  Sample. 

Section  16. —  [Implied  Warrayities  in  Sale  by  Sample.]  In  the 
case  of  a  contract  to  sell  or  a  sale  by  sample : 

(a.)  There  is  an  implied  warranty  that  the  bulk  shall  correspond 
with  the  sample  in  quality. 

(6.)  There  is  an  implied  warranty  that  the  buyer  shall  have  a  rea- 
sonable opportunity  of  comparing  the  bulk  with  the  sample,  except 
so  far  as  otherwise  provided  in  section  47  (3). 

(c.)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is  an 
implied  warranty  that  the  goods  shall  be  free  from  any  defect  ren- 
dering them  unmerchantable  which  would  not  be  apparent  on  reason- 
able examination  of  the  sample. 


PAET  II. 

Teansfee  of  Peoperty  and  Title. 
Transfer  of  Property  as  Between  Seller  and  Buyer. 

Section  17, —  [No  Property  Passes  until  Goods  are  Ascertained.] 
Where  there  is  a  contract  to  sell  unascertained  goods  no  property  in 
the  goods  is  transferred  to  the  buyer  unless  and  until  the  goods  are 
ascertained,  but  property  in  an  undivided  share  of  ascertained  goods 
may  be  transferred  as  provided  in  section  6. 

Section  18. —  {Property  in  Specific  Goods  Passes  When  Parties 
so  Intend.]  (1.)  ^Vhere  there  is  a  contract  to  sell  specific  or  ascer- 
tained goods,  the  property  in  them  is  transferred  to  the  buyer  at 
such  time  as  the  parties  to  the  contract  intend  it  to  be  transferred. 

(2.)  For  the  purpose  of  ascertaining  the  intention  of  the  parties, 
regard  shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the 
parties,  usages  of  trade  and  the  circumstances  of  the  case. 

Section  19. —  [Rules  for  Ascertaining  Intention.]  Unless  a  differ- 
ent intention  appears,  the  following  are  rules  for  ascertaining  the 
intention  of  the  parties  as  to  the  time  at  which  the  property  in  the 
goods  is  to  pass  to  the  buyer. 

Rule  1.  Where  there  is  an  unconditional  contract  to  sell  specific 
goods,  in  a  deliverable  state,  the  property  in  the  goods  passes  to  the 
buyer  when  the  contract  is  made,  and  it  is  immaterial  whether  the 
time  of  payment,  or  the  time  of  delivery,  or  both,  be  postponed. 

Rule  2.  Where  there  is  a  contract  to  sell  specific  goods  and  the 
seller  is  bound  to  do  something  to  the  goods,  for  the  purpose  of  put- 
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ting  them  into  a  deliverable  state,  the  property  does  not  pass  until 
such  thing  be  done. 

Eule  3.  (1.)  When  goods  are  delivered  to  the  buyer  "on  sale  or 
return,"  or  on  other  terms  indicating  an  intention  to  make  a  present 
sale,  but  to  give  the  buyer  an  option  to  return  the  goods  instead  of 
paying  the  price,  the  property  passes  to  the  buyer  on  delivery,  but  he 
may  revest  the  property  in  the  seller  by  returning  or  tendering  the 
goods  within  the  time  fixed  in  the  contract,  or,  if  no  time  has  been 
fixed,  within  a  reasonable  time. 

(2.)  When  goods  are  delivered  to  the  buyer  on  approval  or  on  trial 
or  on  satisfaction,  or  other  similar  terms,  the  property  therein  passes 
to  the  buyer  — 

(a.)  When  he  signifies  his  approval  or  acceptance  to  the  seller  or 
does  any  other  act  adopting  the  transaction : 

(&.)  If  he  does  not  signify  his  approval  or  acceptance  to  the  seller 
but  retains  the  goods  without  giving  notice  of  rejection,  then,  if  a 
time  has  been  fixed  for  the  return  of  the  goods,  on  the  expiration  of 
such  time,  and,  if  no  time  has  been  fixed,  on  the  expiration  of  a 
reasonable  time.     What  is  a  reasonable  time  is  a  question  of  fact. 

Rule  4.  (1.)  Where  there  is  a  contract  to  sell  unascertained  or 
future  goods  by  description,  and  goods  of  that  description  and  in  a 
deliverable  state  are  unconditionally  appropriated  to  the  contract, 
either  by  the  seller  with  the  assent  of  the  buyer,  or  by  the  buyer 
with  the  assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.  Such  assent  may  be  expressed  or  implied,  and 
may  be  given  either  before  or  after  the  appropriation  is  made. 

(2.)  Where,  in  pursuance  of  a  contract  to  sell,  the  seller  delivers 
the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  (whether  named 
by  the  buyer  or  not)  for  the  purpose  of  transmission  to  or  holding 
for  the  buyer,  he  is  presumed  to  have  unconditionally  appropriated 
the  goods  to  the  contract,  except  in  the  cases  provided  for  in  the  next 
rule  and  in  section  20.  This  presumption  is  applicable,  although  by 
the  terms  of  the  contract,  the  buyer  is  to  pay  the  price  before  re- 
ceiving delivery  of  the  goods,  and  the  goods  are  marked  with  the 
words  "  collect  on  delivery  "  or  their  equivalents. 

Eule  5.  If  the  contract  to  sell  requires  the  seller  to  deliver  the 
goods  to  the  buyer,  or  at  a  particular  place,  or  to  pay  the  freight  or 
cost  of  transportation  to  the  buyer,  or  to  a  particular  place,  the 
property  does  not  pass  until  the  goods  have  been  delivered  to  the 
buyer  or  reached  the  place  agreed  upon. 

Section  20. — ■  [Reservation  of  Right  of  Possession  or  Property  when 
Goods  are  Shipped.]  (1.)  Where  there  is  a  contract  to  sell  specific 
goods,  or  where  goods  are  subsequently  appropriated  to  the  contract, 
the  seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve 
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the  right  of  possession  or  property  in  the  goods  until  certain  con- 
ditions have  been  fulfilled.  The  right  of  possession  or  property  may 
be  thus  reserved  notwithstanding  the  delivery  of  the  goods  to  the 
buyer  or  to  a  carrier  or  other  bailee  for  the  purpose  of  transmission 
to  the  buyer. 

(2.)  Vv'here  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  seller  or  his  agent,  or  to  the  order  of  the  seller 
or  of  his  agent,  the  seller  thereby  reserves  the  property  in  the  goods. 
But  if,  except  for  the  form  of  the  bill  of  lading,  the  property  v/ould 
have  passed  to  the  buyer  on  shipment  of  the  goods,  the  seller's  prop- 
erty in  the  goods  shall  be  deemed  to  be  only  for  the  purpose  of  secur- 
ing performance  by  the  buyer  of  his  obligations  under  the  contract. 

(3.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  order  of  the  buyer  or  of  his  agent,  but  posses- 
sion of  the  bill  of  lading  is  retained  by  the  seller  or  his  agent,  the 
seller  thereby  reserves  a  right  to  the  possession  of  the  goods  as  against 
the  buyer. 

(4.)  Where  the  seller  of  goods  drai^-s  on  the  buyer  for  the  price 
and  transmits  the  bill  of  exchange  and  bill  of  lading  together  to  the 
buyer  to  secure  acceptance  or  pa}Tnent  of  the  bill  of  exchange,  the 
buyer  is  bound  to  return  the  bill  of  lading  if  he  does  not  honor  the 
bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading  he 
acquires  no  added  right  thereby.  If,  however,  the  bill  of  lading 
provides  that  the  goods  are  deliverable  to  the  buyer  or  to  the  order 
of  the  buyer,  or  is  indorsed  in  blank,  or  to  the  buyer  by  the  consignee 
named  therein,  one  who  purchases  in  good  faith,  for  value,  the  bill 
of  lading,  or  goods  from  the  buyer  will  obtain  the  property  in  the 
goods,  although  the  bill  of  exchange  has  not  been  honored,  provided 
that  such  purchaser  has  received  delivery  of  the  bill  of  lading  in- 
dorsed by  the  consignee  named  therein,  or  of  the  goods,  without 
notice  of  the  facts  making  the  transfer  wrongful. 

Section  21.   [Sale  hy  Auction].     In  the  case  of  sale  by  auction  — 

(1.)  \Yhcre  goods  are  put  up  for  sale  by  auction  in  lots,  each  lot 
is  the  subject  of  a  separate  contract  of  sale. 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer  annouQces 
its  completion  by  the  fall  of  the  hammer,  or  in  other  customary  man- 
ner. Until  such  announcement  is  made,  any  bidder  may  retract 
his  bid;  and  the  auctioneer  may  withdraw  the  goods  from  sale  unless 
the  auction  has  been  announced  to  be  without  reserve. 

(3.)  A  right  to  bid  may  be  reserved  expressly  by  or  on  behalf  of 
the   seller. 

(4.)  Where  notice  has  not  been  given  that  a  sale  by  auction  is  ?iib- 
ject  to  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be  lawful  for 
the  seller  to  bid  himself  or  to  employ  or  induce  any  person  to  bid  at 
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such  sale  on  his  behalf,  or  for  the  auctioneer  to  employ  or  iiidnce 
any  person  to  bid  at  such  sale  on  behalf  of  the  seller  or  knowingly  to 
take  any  bid  from  the  seller  or  any  person  employed  by  him.  Any 
sale  contravening  this  rule  may  be  treated  as  fraudulent  by  the  buyer. 

Section  22. —  [Risk  of  Loss.]  Unless  otherwise  agreed,  the  goods 
remain  at  the  seller's  risk  until  the  property  therein  is  transferred 
to  the  buyer,  but  when  the  property  therein  is  transferred  to  the 
buyer  the  goods  are  at  the  buyer's  risk  whether  delivery  has  been 
made  or  not,  except  that  — 

(a.)  Where  delivery  of  the  goods  has  been  made  to  the  buyer,  or 
to  a  bailee  for  the  buyer,  in  pursuance  of  the  contract  and  the 
property  in  the  goods  has  been  retained  by  the  seller  merely  to  secure 
performance  by  the  buyer  of  his  obligation  under  the  contract,  the 
goods  are  at  the  buyer's  risk  from  the  time  of  such  delivery.^ 

(&.)  Where  delivery  has  been  delayed  through  the  fault  of  either 
buyer  or  seller  the  goods  are  at  the  risk  of  the  party  in  fault  as  re- 
gards any  loss  which  might  not  have  occurred  but  for  such  fault. 

Transfer  of  Title. 

Section  23. —  [Sale  hy  a  Person  not  the  Owiier.]  (1.)  Subject 
to  the  provisions  of  this  act,  where  goods  are  sold  by  a  person  who 
is  not  the  owner  thereof,  and  who  does  not  sell  them  under  the  au- 
thority or  with  the  consent  of  the  owner,  the  buyer  acquires  no  better 
title  to  the  goods  than  the  seller  had,  unless  the  owner  of  the  goods 
is  by  his  conduct  precluded  from  denying  the  seller's  authority  to  sell. 

(2.)   Nothing  in  this  act,  however,  shall  affect  — 

(a.)  The  provisions  of  any  factors'  acts,  recording  acts,  or  any 
enactment  enabling  the  apparent  owner  of  goods  to  dispose  of  them 
as  if  he  were  the  true  owner  thereof. 

(o.)  The  validity  of  any  contract  to  sell  or  sale  under  any  special 
common  law  or  statutory  power  of  sale  or  under  the  order  of  a  court 
of  competent  jurisdiction. 

Section  24. —  [Sale  by  one  Having  a  Voidable  Title.]  Where  the 
seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has  not  been 
avoided  at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the 
goods,  provided  he  buys  them  in  good  faith,  for  value,  and  without 
notice  of  the  seller's  defect  of  title. 

Section  25. —  [Sale  by  Seller  in  Possession  of  Goods  already  Sold.] 
Where  a  person  having  sold  goods  continues  in  possession  of  the 
goods,  or  of  negotiable  documents  of  title  to  the  goods,  the  delivery 
or  transfer  by  that  person,  or  by  an  agent  acting  for  him,  of  the 
goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposi- 


1166  Appendix. 

tion  thereof,  to  any  person  receiving  and  paying  value  for  the  same 
in  good  faith  and  without  notice  of  the  previous  sale,  shall  have  the 
same  effect  as  if  the  person  making  the  delivery  or  transfer  were 
expressly  authorized  by  the  owner  of  the  goods  to  make  the  same. 

Section  26. —  [Creditors'  Rights  against  Sold  Goods  in  Seller's  Pos- 
session.] Where  a  person  having  sold  goods  continues  in  possession 
of  the  goods,  or  of  negotiable  documents  of  title  to  the  goods,  and 
such  retention  of  possession  is  fraudulent  in  fact  or  is  deemed  fraudu- 
lent under  any  rule  of  law,  a  creditor  or  creditors  of  the  seller  may 
treat  the  sale  as  void. 

Section  27. —  [Definition  of  Negotiable  Document  of  Title.]  A 
document  of  title  in  which  it  is  stated  that  the  goods  referred  to 
therein  will  be  delivered  to  the  bearer,  or  to  the  order  of  any  person 
named  in  such  document  is  a  negotiable  document  of  title. 

Section  28. —  [Negotiation  of  Negotiable  Documents  by  Delivery.] 
A  negotiable  document  of  title  ma}'  be  negotiated  by  delivery: 

(a.)  Where  by  the  terms  of  the  document  the  carrier,  warehouse- 
man or  other  bailee  issuing  the  same  undertakes  to  deliver  the  gooda 
to,  the  bearer,  or 

(6.)  Where  by  the  terms  of  the  document  the  carrier,  warehouse- 
man or  other  bailee  issuing  the  same  undertakes  to  deliver  the  goods 
to  the  order  of  a  specified  person,  and  such  person  or  a  subsequent 
indorsee  of  the  document  has  indorsed  it  in  blank  or  to  bearer. 

Where  by  the  terms  of  a  negotiable  document  of  title  the  goods 
are  deliverable  to  bearer  or  where  a  negotiable  document  of  title  has 
been  indorsed  in  blank  or  to  bearer,  any  holder  may  indorse  the 
same  to  himself  or  to  any  other  specified  person,  and  in  such  case 
the  document  shall  thereafter  be  negotiated  only  by  the  indorsement 
of  such  indorsee. 

Section  29. —  [Negotiation  of  Negotiable  Documents  by  Indorse- 
ment.] A  negotiable  document  of  title  may  be  negotiated  by  the 
indorsement  of  the  person  to  whose  order  the  goods  are  by  the  terms 
of  the  document  deliverable.  Such  indorsement  may  be  in  blank,  to 
bearer  or  to  a  specified  person.  If  indorsed  to  a  specified  person,  it 
may  be  again  negotiated  by  the  indorsement  of  such  person  in  blank, 
to  bearer  or  to  another  specified  person.  Subsequent  negotiation  may 
be  made  in  like  manner. 

Section  30. —  [Negotiable  Documents  of  Title  Marlced  "Not  Nego- 
tiable."] If  a  document  of  title  which  contains  an  undertaking  by 
a  carrier,  warehouseman  or  other  bailee  to  deliver  the  goods  to  the 
bearer,  to  a  specified  person  or  order,  or  to  the  order  of  a  specified 
person,  or  which  contains  words  of  like  import,  has  placed  upon  it 
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the  words  "not  negotiable,"  "non-negotiable"  or  the  like,  such  a 
document  may  nevertheless  be  negotiated  by  the  holder  and  is  a 
negotiable  document  of  title  within  the  meaning  of  this  act.  But 
nothing  in  this  act  contained  shall  be  construed  as  limiting  or  de- 
fining the  effect  upon  the  obligations  of  the  carrier,  warehouseman, 
or  other  bailee  issuing  a  document  of  title  of  placing  thereon  the 
words  "  not  negotiable,"  "  non-negotiable,"  or  the  like. 

Section  31. —  [Transfer  of  Non-Negotiable  Documents.]  A  docu- 
ment of  title  which  is  not  in  such  form  that  it  can  be  negotiated  by 
delivery  may  be  transferred  by  the  holder  by  delivery  to  a  purchaser 
or  donee.  A  non-negotiable  document  cannot  be  negotiated  and  the 
indorsement  of  such  a  document  gives  the  transferee  no  additional 
right. 

Section  32. —  [Who  May  Negotiate  a  Document.']  A  negotiable 
document  of  title  may  be  negotiated  — 

(a.)   By  the  owner  thereof,  or 

(6.)  By  any  person  to  whom  the  possession  or  custody  of  the 
document  has  been  entrusted  by  the  owner,  if,  by  the  terms  of  the 
document  the  bailee  issuing  the  document  undertakes  to  deliver  the 
goods  to  the  order  of  the  person  to  whom  the  possession  or  custody 
of  the  document  has  been  entrusted,  or  if  at  the  time  of  such  en- 
trusting the  document  is  in  such  form  that  it  may  be  negotiated  by 
delivery. 

Section  33. —  [Rights  of  Person  to  Whom  Document  Has  Been 
Negotiated.]  A  person  to  whom  a  negotiable  document  of  title  has 
been  duly  negotiated  acquires  thereby, 

(a.)  Such  title  to  the  goods  as  the  person  negotiating  the  docu- 
ment to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good 
faith  for  value  and  also  such  title  to  the  goods  as  the  person  to  whose 
order  the  goods  were  to  be  delivered  by  the  terms  of  the  document 
had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for  value, 
and 

(6.)  The  direct  obligation  of  the  bailee  issuing  the  document  to 
hold  possession  of  the  goods  for  him  according  to  the  terms  of  the 
document  as  fully  as  if  such  bailee  had  contracted  directly  with  him. 

Section  34. —  [Rights  of  Person  to  Whom  Document  Has  Been 
Transferred.]  A  person  to  whom  a  document  of  title  has  been  trans- 
ferred, but  not  negotiated,  acquires  thereby,  as  against  the  transferor, 
the  title  to  the  goods,  subject  to  the  terms  of  any  agreement  with  the 
transferor. 

If  the  document  is  non-negotiable,  such  person  also  acquires  the 
right  to  notify  the  bailee  who  issued  the  document  of  the  transfer 
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thereof,  and  thereby  to  acquire  the  direct  obligation  of  such  bailee  to 
hold  possession  of  the  goods  for  him  according  to  the  terms  of  the 
document. 

Prior  to  the  notification  of  such  bailee  by  the  transferor  or  trans- 
feree of  a  non-negotiable  document  of  title,  the  title  of  the  transferee 
to  the  goods  and  the  right  to  acquire  the  obligation  of  such  bailee 
may  be  defeated  by  the  levy  of  an  attachment  or  execution  upon  the 
goods  by  a  creditor  of  the  transferor,  or  by  a  notification  to  such 
bailee  by  the  transferor  or  a  subsequent  purchaser  from  the  trans- 
feror of  a  subsequent  sale  of  the  goods  by  the  transferor. 

Section  35. —  [Transfer  of  Negotiahle  Document  ivitJiout  Indorse- 
ment.] Where  a  negotiable  document  of  title  is  transferred  for  value 
l)y  delivery,  and  the  indorsement  of  the  transferor  is  essential  for 
negotiation,  the  transferee  acquires  a  right  against  the  transferor  to 
compel  him  to  indorse  the  document  unless  a  contrary  intention 
appears.  The  negotiation  shall  take  effect  as  of  the  time  when  the 
indorsement  is  actually  made. 

Section  36. —  [Warranties  on  Sale  of  Docnment.]  A  person  who 
for  value  negotiates  or  transfers  a  document  of  title  by  indorsement 
or  delivery,  inchiding  one  who  assigns  for  value  a  claim  secured  by  a 
document  of  title  unless  a  contrary  intention  appears,  warrants : 

(a.)   That  the  document  is   genuine, 

(5.)   That  he  has  a  legal  right  to  negotiate  or  transfer  it, 

(r. )  Tiiat  he  has  knowledge  of  no  fact  which  would  impair  the 
validity  or  worth  of  the  document,  and 

(d.)  That  he  has  a  right  to  transfer  the  title  to  the  goods  and 
that  the  goods  axe  merchantable  or  fit  for  a  particular  purpose,  when- 
ever such  warranties  would  have  been  implied  if  the  contract  of  the 
parties  had  been  to  transfer  without  a  document  of  title  the  goods 
represented  thereby. 

Section  37. —  [Indorse r  not  a  Guarantor.]  The  indorsement  of  a 
document  of  title  shall  not  make  the  indorser  liable  for  any  failure 
on  the  part  of  the  bailee  who  issued  the  document  or  previous  in- 
dorsers  thereof  to  fulfill  their  respective  obligations. 

Section  38. —  [When  Negotiation  not  Impaired  hij  Fraud,  Mistake 
or  Duress.]  The  validity  of  the  negotiation  of  a  negotiable  docu- 
ment of  title  is  not  impaired  by  the  fact  that  the  negotiation  was  a 
breach  of  duty  on  the  part  of  the  person  making  the  negotiation, 
or  by  the  fact  that  the  owner  of  the  document  was  induced  by  fraud, 
mistake  or  duress  to  entrust  the  possession  or  custody  thereof  to 
such  person,  if  the  person  to  whom  the  document  was  negotiated  or  a 
pei-son  to  whom  the  document  was  subsequently  negotiated  paid  value 
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therefor,  without  notice  of  the  breach  of  duty,  or  fraud,  mistake  or 
duress. 

Section  39. —  \_AUachment  or  Levy  upon  Goods  for  which  a  Nego- 
tiable Document  Has  Been  Issued.]  If  goods  are  delivered  to  a 
bailee  by  the  owner  or  by  a  person  whose  act  in  conveying  the  title 
to  them  to  a  purchaser  in  good  faith  for  value  would  bind  the  owner 
and  a  negotiable  document  of  title  is  issued  for  them  they  cannot 
thereafter,  while  in  the  possession  of  such  bailee,  be  attached  by  gar- 
nishment or  otherwise  or  he  levied  upon  under  an  execution  unless 
the  document  be  iirst  surrendered  to  the  bailee  or  its  negotiation 
enjoined.  The  bailee  shall  in  no  case  be  compelled  to  deliver  up  the 
actual  possession  of  the  goods  until  the  document  is  surrendered  to 
him  or  impounded  by  the  court. 

Section  40. —  [Creditors'  Remedies  to  Reach  Negotiable  Docu- 
ments.] A  creditor  whose  debtor  is  the  owner  of  a  negotiable  docu- 
ment of  title  shall  be  entitled  to  such  aid  from  courts  of  appropriate 
jurisdiction  by  injunction  and  otherwise  in  attaching  such  document 
or  in  satisfying  the  claim  by  means  thereof  as  is  allowed  at  law 
or  in  equity  in  regard  to  property  which  cannot  readily  be  attached 
or  levied  upon  by  ordinary  legal  process. 


PAET  III. 

PeKFOEMANCE    op    the    CoN'TRACT. 

Section  41. —  [Seller  Must  Deliver  and  Buyer  Accept  Goods.]  It 
is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer  to 
accept  and  pay  for  them,  in  accordance  with  the  terms  of  the  con- 
tract to  sell  or  sale. 

Section  42. —  [Delivery  and  Payment  are  Concurrent  Conditions.] 
Unless  otherwise  agreed,  delivery  of  the  goods  and  payment  of  the 
price  are  concurrent  conditions ;  that  is  to  say,  the  seller  must  be 
ready  and  willing  to  give  possession  of  the  goods  to  the  buyer  in 
exchange  for  the  price  and  the  buyer  must  be  ready  and  willing  to 
pay  the  price  in  exchange  for  possession  of  the  goods. 

Section  43. —  [Place,  Time  and  Manner  of  Delivery.]  (1.) 
Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for 
the  seller  to  send  them  to  the  buyer  is  a  question  depending  in  each 
case  on  the  contract,  express  or  implied,  between  the  parties.  Apart 
from  any  such  contract,  express  or  implied,  or  usage  of  trade  to  the 
contrary,  the  place  of  delivery  is  the  seller's  place  of  business  if  he 
have  one,  and  if  not  his  residence;  but  in  case  of  a  contract  to  sell 
74 
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or  a  sale  of  specific  goods,  which  to  the  knowledge  of  the  parties  when 
the  contract  or  the  sale  was  made  were  in  some  other  place,  then 
that  place  is  the  place  of  delivery. 

(2.)  Where  by  a  contract  to  sell  or  a  sale  the  seller  is  bound  to 
send  the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed, 
the  seller  is  bound  to  send  them  within  a  reasonable  time. 

(3.)  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  a 
third  person,  the  seller  has  not  fulfilled  his  obligation  to  deliver  to 
the  buyer  unless  and  until  such  third  person  acknowledges  to  the 
buyer  that  he  holds  the  goods  on  the  buyer's  behalf;  but  as  against 
all  others  than  the  seller  the  buyer  shall  be  regarded  as  having  re- 
ceived delivery  from  the  time  when  such  third  person  first  has  notice 
of  the  sale.  Nothing  in  this  section,  however,  shall  afl:ect  the  opera- 
tion of  the  issue  or  transfer  of  any  document  of  title  to  goods. 

(4.)  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual 
unless  made  at  a  reasonable  hour.  What  is  a  reasonable  hour  is  a 
question  of  fact. 

(5.)  Unless  othervidse  agreed,  the  expenses  of  and  incidental  to 
putting  the  goods  into  a  deliverable  state  must  be  borne  by  the  seller. 

Section  44. —  [Delivery  of  Wrong  Quantity.]  (1.)  Where  the 
seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he  contracted 
to  sell,  the  buyer  may  reject  them,  but  if  the  buyer  accepts  or  retains 
the  goods  so  delivered,  knowing  that  the  seller  is  not  going  to  per- 
form the  contract  in  full,  he  must  pay  for  them  at  the  contract  rate. 
If,  however,  the  buyer  has  used  or  disposed  of  the  goods  delivered 
before  he  knows  that  the  seller  is  not  going  to  perform  his  contract 
in  full,  the  buyer  shall  not  be  liable  for  more  than  the  fair  value  to 
him  of  the  goods  so  received. 

(2.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept'  the  goods 
included  in  the  contract  and  reject  the  rest,  or  he  may  reject  the 
whole.  If  the  buyer  accepts  the  whole  of  the  goods  so  delivered  he 
must  pay  for  them  at  the  contract  rate. 

(3.)  Where  the  seller  delivers  to  the  buyer  the  goods  he  con- 
tracted to  sell  mixed  with  goods  of  a  different  description  not  in- 
eluded  in  the  contract,  the  buyer  may  accept  the  goods  which  are  in 
accordance  with  the  contract  and  reject  the  rest,  or  he  may  reject 
the  whole. 

(4.)  The  provisions  of  this  section  are  subject  to  any  usage  of 
trade,  special  agreement,  or  course  of  dealing  between  the  parties. 

Section  i5.— [Delivery  in  Instalments.]  (1.)  Unless  otlierwise 
agreed,  the  buyer  of  goods  is  not  bound  to  accept  delivery  thereof 
by  instalments. 
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(2.)  Where  there  is  a  contract  to  sell  goods  to  be  delivered  by 
stated  instalments,  which  are  to  be  separately  paid  for,  and  the  seller 
makes  defective  deliveries  in  respect  of  one  or  more  instalments,  or 
the  buyer  neglects  or  refuses  to  take  delivery  of  or  pay  for  one  or 
more  instalments,  it  depends  in  each  case  on  the  terms  of  the  con- 
tract and  the  circumstances  of  the  case,  whether  the  breach  of  contract 
is  so  material  as  to  justify  the  injured  party  in  refusing  to  proceed 
further  and  suing  for  damages  for  breach  of  the  entire  contract,  or 
whether  the  breach  is  severable,  giving  rise  to  a  claim  for  compensa- 
tion, but  not  to  a  right  to  treat  the  whole  contract  as  broken. 

Section  46, — ■  [Delivery  to  a  Carrier  on  Behalf  of  the  Buyer.]  (1) 
Where,  in  pursuance  of  a  contract  to  sell  or  a  sale,  the  seller  is 
authorized  or  required  to  send  the  goods  to  the  buyer,  delivery  of  the 
goods  to  a  carrier,  whether  named  by  the  buyer  or  not,  for  the  pur- 
pose of  transmission  to  the  buyer  is  deemed  to  be  a  delivery  of  the 
goods  to  the  buyer,  except  in  the  cases  provided  for  in  section  19, 
Rule  5,  or  unless  a  contrary  intent  appears. 

(2.)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must 
make  such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may 
be  reasonable,  having  regard  to  the  nature  of  the  goods  and  the  other 
circumstances  of  the  case.  If  the  seller  omit  so  to  do,  and  the 
goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may  decline 
to  treat  the  delivery  to  the  carrier  as  a  delivery  to  himself,  or  may 
hold  the  seller  responsible  in  damages. 

(3.)  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller 
to  the  buyer  under  circumstances  in  which  the  seller  knows  or  ought 
to  know  that  it  is  usual  to  insure,  the  seller  must  give  such  notice 
to  the  buyer  as  may  enable  him  to  insure  them  during  their  transit, 
and,  if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be  at 
his  risk  during  such  transit. 

Section  47. —  [Right  to  Examine  the  Goods.]  (1.)  Where  goods 
are  delivered  to  the  buyer,  which  he  has  not  previously  examined,  he 
is  not  deemed  to  have  accepted  them  unless  and  until  he  has  had  a 
reasonable  opportunity  of  examining  them  for  the  purpose  of  ascer- 
taining whether  they  are  in  conformity  with  the  contract. 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of 
goods  to  the  buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a 
reasonable  opportunity  of  examining  the  goods  for  the  purpose  of 
ascertaining  whether  they  are  in  conformity  with  the  contract. 

(3.)  Where  goods  are  delivered  to  a  carrier  by  the  seller,  in  ac- 
cordance with  an  order  from  or  agreement  with  the  buyer,  upon  the 
terms  that  the  goods  shall  not  be  delivered  by  the  carrier  to  the 
buyer  until  he  has  paid  the  price,  whether  such  terms  are  indicated 
by  marking  the  goods  with  the  words  "  collect  on  delivery,"  or  other- 
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wise,  the  buyer  is  not  entitled  to  examine  the  goods  before  payment 
of  the  price  in  the  absence  of  agreement  permitting  such  examination. 

Section  48. —  [What  Constitutes  Acceptance.]  The  buyer  is  deemed 
to  have  accepted  the  goods  when  he  intimates  to  the  seller  that  he 
has  accepted  them,  or  when  the  goods  have  been  delivered  to  him, 
and  he  does  any  act  in  relation  to  them  which  is  inconsistent  with 
the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a  reasonable 
time,  he  retains  the  goods  without  intimating  to  the  seller  that  he 
has  rejected  them. 

Section  49. —  [Acceptance  Does  not  Bar  Action  for  Damages.]  In 
the  absence  of  express  or  implied  agreement  of  the  parties,  accept- 
ance of  the  goods  by  the  bu)er  shall  not  discharge  the  seller  from 
liability  in  damages  or  other  legal  remedy  for  breach  of  any  promise 
or  warranty  in  the  contract  to  sell  or  the  sale.  But,  if,  after  accept- 
ance of  the  goods,  the  buyer  fail  to  give  notice  to  the  seller  of  the 
breach  of  any  promise  or  warranty  within  a  reasonable  time  after 
the  buyer  knows,  or  ought  to  know  of  such  breach,  the  seller  shall  not 
be  liable  therefor. 

Section  50. —  [Buyer  is  not  Bound  to  Return  Goods  Wrongly  De- 
livered.] Unless  otherwise  agreed,  where  goods  are  delivered  to  the 
buyer,  and  he  refuses  to  accept  them,  having  the  right  so  to  do,  he  is 
not  bound  to  return  them  to  the  seller,  but  it  is  sufficient  if  he  noti- 
fies the  seller  that  he  refuses  to  accept  them. 

Section  51. —  [Buyer's  LiabilUy  for  Failing  to  Accept  Delivery.] 
When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and  re- 
.que.~ts  the  buyer  to  take  delivery,  and  the  buyer  does  not  within  a  rea- 
sonable time  after  such  rccjuest  take  delivery  of  the  goods,  he  is  liable 
to  the  seller  for  any  loss  occasioned  by  his  neglect  or  refusal  to  take 
delivery,  and  also  for  a  reasonable  charge  for  the  care  and  custody  of 
the  goods.  If  the  neglect  or  refusal  of  the  buj^er  to  take  delivery 
amounts  to  a  repudiation  or  breach  of  the  entire  contract,  the  seller 
shall  have  the  rights  against  the  goods  and  on  the  contract  herein- 
after provided  in  favor  of  the  seller  when  the  buyer  is  in  default. 


PAET  IV. 
Eights  of  "Unpaid  Seller  Against  the  Goods. 

Section  52. —  [Definition  of  Unpaid  Seller.]  (1.)  The  seller  of 
goods  is  deemed  to  be  an  unpaid  seller  within  the  meaning  of  this 
act  — 

{a.)   When  the  whole  of  the  price  has  not  been  paid  or  tendered; 

(&.}   Waua.  a  bill  of  exchange  or  other  negotiable  instrument  has 
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been  received  as  conditional  payment,  and  the  condition  on  wliicli  it 
was  received  has  been  broken  by  reason  of  the  dishonor  of  th«  instni- 
ment,  the  insolvency  of  the  buyer,  or  otlienrise. 

(2.)  In  this  part  of  this  act  the  term  '"  seller  "  includes  an  agent  of 
the  seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a  consignor 
or  agent  who  has  himself  paid,  or  is  directly  responsible  for,  the  price, 
or  any  other  person  who  is  in  the  position  of  a  seller. 

Section  53. —  [Remedies  of  an  Unpaid  Seller.]  (1.)  Subject  to 
the  provisions  of  this  act,  notwithstanding  that  the  property  in  the 
goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of  goods,  as 
such,  has  — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while 
he  is  in  possession  of  them; 

(&.)  In  case  of  the  insolvency  of  the  buj'er,  a  right  of  stopping  the 
goods  in  transitu  after  he  has  parted  with  the  possession  of    them; 

(c.)   A  right  of  resale  as  limited  by  this  act; 

(d.)   A  right  to  rescind  the  sale  as  limited  by  this  act. 

(2.)  Where  the  property  in  goods  has  not  passed  to  the  buyer,  the 
unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of  with- 
holding delivery  similar  to  and  coextensive  with  his  rights  of  lien  and 
stoppage  "  in  transitu  "  where  the  property  has  passed  to  the  buyer. 

Unpaid  Seller's  Lien. 

Section  54. —  [When  Eight  of  Lien  may  he  Exercised.']  (1.)  Sub- 
ject to  the  provisions  ol  this  act,  the  unpaid  seller  of  goods  who  is 
in  possession  of  them  is  entitled  to  retain  possession  of  them  until 
pajTuent  or  tender  of  the  price  in  the  following  cases,  namely; 

(a.)  Where  the  goods  have  been  sold  without  any  stipulation  as  to 
credit ; 

(&.)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of 
credit  has  expired; 

(c.)   Where  the  buyer  becomes  insolvent. 

(2.)  The  seller  may  exercise  his  right  of  lien  notwithstanding  that 
he  is  in  possession  of  the  goods  as  agent  or  bailee  for  the  buyer. 

Section  55. —  [Lien  after  Part  Delivery.]  Where  an  unpaid  seller 
has  made  part  delivery  of  the  goods,  he  may  exercise  his  right  of  lien 
on  the  remainder,  unless  such  part  delivery  has  been  made  under 
such  circumstances  as  to  show  an  intent  to  waive  the  lien  or  right  of 
retention. 

Section  56. —  [When  Lien  is  Lost.]  (1.)  The  unpaid  seller  of 
goods  loses  his  lien  thereon  — 

(a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  for  the 
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purpose  of  transmission  to  the  buyer  without  reserving  the  property 
in  the  goods  or  the  right  to  the  possession   thoreof ; 

(&.)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of 
the  goods; 

(c.)   By  waiver  thereof. 

(2.)  The  unpaid  seller  of  goods,  having  a  lien  thereon,  does  not 
lose  his  lien  by  reason  only  that  he  has  obtained  judgnaent  or  decree 
for  the  price  of  the  goods. 

Stoppage  in  Transitu. 
Section  57. —  \_Seller  may  Stop  Goods  on  Buyer's  Insolvency.] 
Subject  to  the  provisions  of  this  act,  when  the  buyer  of  goods  is  or 
becomes  insolvent,  the  unpaid  seller  \vho  has  parted  with  the  posses- 
sion of  the  goods  has  the  right  of  stopping  them  in  transitu,  that  is  to 
say,  he  may  resume  possession  of  the  goods  at  any  time  while  they 
are  in  transit,  and  he  will  then  become  entitled  to  the  same  rights  in 
regard  to  the  gctods  as  he  would  have  had  if  he  had  never  parted  with 
the  possession. 

Section  58. —  [}\hen  Goods  Are  in  Transit.]  (1.)  Goods  are  in 
transit  within  the  meaning  of  section  57  — 

(a.)  Prom  the  time  when  they  are  delivered  to  a  carrier  by  land  or 
water,  or  other  bailee  for  the  purpose  of  transmission  to  the  buyer, 
until  the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them 
from  such  carrier  or  other  bailee; 

(6.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
other  bailee  continues  in  possession  of  them,  even  if  the  seller  has 
refused  to  receive  them  back. 

(2.)  Goods  are  no  longer  in  transit  within  the  meaning  of  section 
57: 

(a.)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  delivery  of 
the  goods  before  their  arrival  at  the  appointed  destination ; 

(&.)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  acknowledges  to  the  buyer  or  his  agent 
that  he  holds  the  goods  on  his  behalf  and  continues  in  possession  of 
them  as  bailee  for  the  1  >uyer  or  his  agent ;  and  it  is  immaterial  that  a 
further  destination  for  the  goods  may  have  been  indicated  by  the 
buyer ; 

(c.)  If  the  carrier  or  other  bailee  wrongfully  refuses  to  deliver  the 
goods  to  the  buyer  or  his  agent  in  that  behalf. 

(3.)  If  goods  are  delivered  to  a  ship  chartered  by  the  buyer,  it  is  a 
question  depending  on  the  circumstances  of  the  particular  case, 
whether  they  are  in  the  possession  of  the  master  as  a  carrier  or  as 
agent  of  the  buyer. 
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(4.)  If  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or 
his  agent  in  that  belialf,  the  remainder  of  the  goods  may  be  stopped 
in  transitu,  unless  such  part  delivery  has  been  made  under  such  cir- 
cumstances as  to  show  an  agreement  with  the  buyer  to  give  up  pos- 
session of  the  whole  of  the  goods. 

Section  59.—  [Ways  of  Exercising  the  Right  to  Stop.]  (1.)  The 
unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu  either  by 
obtaining  actual  possession  of  the  goods  or  by  giving  notice  of  his 
claim  to  the  carrier  or  other  bailee  in  whose  possession  the  goods  are. 
Such  notice  may  be  given  either  to  the  person  in  actual  possession  of 
the  goods  or  to  his  principal.  In  the  latter  case  the  notice,  to  be 
effectual,  must  be  given  at  such  time  and  under  such  circumstances 
that  the  principal,  by  the  exercise  of  reasonable  diligence,  may  pre- 
vent a  delivery  to  the  buyer. 

{2.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to 
the  carrier,  or  other  bailee  in  possession  of  the  goods,  he  must  rede- 
liver the  goods  to,  or  according  to  the  directions  of,  the  seller.  The 
expenses  of  such  redelivery  must  be  borne  by  the  seller.  If,  however, 
a  negotiable  document  of  title  representing  the  goods  has  been  issued 
by  the  carrier  or  other  bailee,  he  shall  not  be  obliged  to  deliver  or 
justified  in  delivering  the  goods  to  the  seller  unless  such  document 
is  first  surrendered  for  cancellation. 

Resale  by  the  Seller. 

Section  SO. —  [When  and  Flow  Resale  May  be  Made.]  (1.)  Where 
the  goods  are  of  a  perishable  nature,  or  where  the  seller  expressly 
reserves  the  right  of  resale  in  case  the  buyer  should  make  default, 
or  where  the  buyer  has  been  in  default  in  the  payment  of  the  price 
an  unreasonable  time,  an  unpaid  seller  having  a  right  of  lien  or 
having  stopped  the  goods  mi  transitu  may  resell  the  goods.  He  shall 
not  thereafter  be  liable  to  the  original  buyer  upon  the  contract  to  sell 
or  the  sale  or  for  any  profit  made  by  such  resale,  but  may  recover  from 
the  buyer  damages  for  any  loss  occasioned  by  the  breach  of  the  con- 
tract or  the  sale. 

(2.)  Where  a  resale  is  made,  as  authorized  in  this  section,  the  buyer 
acquires  a  good  title  as  against  the  original  buyer. 

(3.)  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of  an 
intention  to  resell  the  goods  be  given  by  the  seller  to  the  original 
buyer.  But  where  the  right  to  resell  is  not  based  on  the  perishable 
nature  of  the  goods  or  upon  an  express  provision  of  the  contract  or 
the  sale,  the  giving  or  failure  to  give  such  notice  shall  be  relevant 
in  any  issue  involving  the  question  whether  the  buyer  had  been  in 
default  an  unreasonable  time  before  the  resale  was  made. 
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(4.)  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of 
the  time  and  place  of  such  resale  should  be  given  by  the  seller  to  the 
original  buyer. 

(5.)  The  seller  is  bound  to  exercise  reasonable  care  and  judgment 
in  making  a  resale,  and  subject  to  this  requirement  may  make  a  resale 
either  by  public  or  private  sale. 

Rescission  iy  the  Seller. 

Section  61. —  [When  and  Sow  the  Seller  May  Rescind  the  Sale.] 
(1.)  An  unpaid  seller  having  a  right  of  lien  or  having  stopped  the 
goods  in  transitu,  may  rescind  the  transfer  of  title  and  resume  the 
property  in  the  goods,  where  he  expressly  reserved  the  right  to  do  sa 
in  ease  the  buyer  should  make  default,  or  where  the  buyer  has  been 
in  default  m  the  payment  of  the  price  an  unreasonable  time.  The 
seller  shall  not  thereafter  be  liable  to  the  buyer  upon  the  contract 
to  sell  or  the  sale,  but  may  recover  fro^m  the  buyer  damages  for  any 
loss  occasioned  by  the  breach  of  the  contract  or  the  sale. 

(2.)  The  transfer  of  title  shall  not  be  held  to  have  been  rescinded 
by  an  unpaid  seller  until  he  has  manifested  by  notice  to  the  buyer 
or  by  some  other  overt  act  an  intention  to  rescind.  It  is  not  necessary 
that  such  overt  act  should  be  communicated  to  the  buyer,  but  the 
giving  or  failure  to  give  notice  to  the  buyer  of  the  intention  to  rescind 
shall  be  relevant  in  any  issue  involving  the  question  whether  the 
buyer  had  been  in  default  an  unreasonable  time  before  the  right  of 
rescission  was  asserted. 

Section  62. —  [Effect  of  Sale  of  Goods  Subject  to  Lien  or  Stoppage 
in  Transitu.]  Suliject  to  the  provisions  of  this  act,  the  nnpaid  seller's 
right  of  lien  or  stoppage  in  transitu  is  not  affected  by  any  sale,  or 
other  disposition  of  the  goods  which  the  buyer  may  have  made,  unless 
the  seller  has  assented  thereto. 

If,  however,  a  negotiable  document  of  title  has  been  issued  for 
goods,  no  seller's  lien  or  right  of  stoppage  in  transitu  shall  defeat  the 
right  of  any  purchaser  for  value  in  good  faith  to  whom  such  document 
has  been  negotiated,  whether  such  negotiation  be  prior  or  subsequent 
to  the  notification  to  the  carrier  or-  other  bailee  who  issued  such  docu- 
ment, of  the  seller's  claim  to  a  lien  or  right  of  stoppage  in  transitu. 


PAET  V. 

Aca?iONS  FOR  Breach  of  the  Contract. 

Remedies  of  the  Seller. 

Section  63. — ■  [Action  for  the  Price.]  (1.)  Where,  under  a  con- 
tract to  sell  or  a  sale,  the  property  in  the  goods  has  passed  to  the 
buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  for  the 
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goods  aeeording  to  the  terms  of  the  contract  or  the  sale,  the  seller 
may  maintain  an  action  against  him  for  the  price  of  the  goods. 

(2.)  Where,  under  a  contract  to  sell  or  a  sale,  the  price  is  paj'able 
on  a  day  certain,  irrespective  of  delivery  or  of  transfer  of  title,  and 
the  buyer  vi^rongfuily  neglects  or  refuses  to  pay  such  price,  the  seller 
may  maintain  an  action  for  the  price,  although  the  property  in  the 
goods  has  not  passed,  and  the  goods  have  not  been  appropriated  to  the 
contract.  But  it  shall  be  a  defense  to  such  an  action  that  the  seller  at 
any  time  before  judgment  in  such  action  has  manifested  an  inability 
to  perform  the  contract  or  the  sale  on  his  part  or  an  intention  not  to 
perform  it. 

(3.)  Although  the  property  in  the  goods  has  not  passed,  if  they 
cannot  readily  be  resold  for  a  reasonable  price,  and  if  the  provisions 
of  section  64  (4)  are  not  applicable,  the  ^ller  may  offer  to  deliver 
the  goods  to  the  buyer,  and,  if  the  buyer  refuses  to  receive  them, 
may  notify  the  buyer  that  the  goods  are  thereafter  held  by  the  seller 
as  bailee  for  the  buyer.  Thereafter  the  seller  may  treat  the  goods 
as  the  buyer's  and  may  maintain  an  action  for  the  price. 

Section  64. —  {^Action  for  Damages  for  Non-Aoceptance  of  the 
Goods.']  (1.)  Where  the  buyer  v^rongfully  neglects  or  refuses  to 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an  action 
against  him  for  damages  for  non-acceptance. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the  buyer's 
breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in  question, 
the  measure  of  damages  is,  in  the  absence  of  special  circumstances, 
showing  proximate  damage  of  a  greater  amount,  the  difference  between 
the  contract  price  and  the  market  or  current  price  at  the  time  or 
times  when  the  goods  ought  to  have  been  accepted,  or,  if  no  time  was 
fixed  for  acceptance,  then  at  the  time  of  the  refusal  to  accept. 

(4.)  If,  while  labor  or  expense  of  material  amount  are  necessary 
on  the  part  of  the  seller  to  enable  him  to  fulfill  his  obligations  under 
the  contract  to  sell  or  the  sale,  the  buyer  repudiates  the  contract  or 
the  sale,  or  notifies  the  seller  to  proceed  no  further  therewith,  the 
buyer  shall  be  liable  to  the  seller  for  no  greater  damages  than  the 
seller  would  have  suffered  if  he  did  nothing  towards  carrying  out  the 
contract  or  the  sale  after  receiving  notice  of  the  buyer's  repudiation 
or  countermand.  The  profit  the  seller  would  have  made  if  the  con- 
tract or  the  sale  had  been  fully  performed  shall  be  considered  in  esti- 
mating such  damages. 

Section  65. —  [When  Seller  May  Rescind  Contract  or  Sale.l 
Where  the  goods  have  not  been  delivered  to  the  buyer,  and  the  buyer 
has  repudiated  the  contract  to  sell  or  sale,  or  has  manifested  his  in* 
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ability  to  perform  his  obligations  thereunder,  or  has  committed  & 
material  breach  thereof,  the  seller  may  totally  rescind  the  contract  or 
the  sale  by  giving  notice  of  his  election  so  to  do  to  the  buyer. 

Remedies  of  the  Buyer. 

Section  66. —  lAction  for  Converting  or  Detaining  Goods.]  Where 
the  property  in  the  goods  has  passed  to  the  buyer  and  the  seller  wrong- 
full}-  neglects  or  refuses  to  deliver  the  goods,  the  buyer  may  maintain 
any  action  allowed  by  law  to  the  owner  of  goods  of  similar  kind  when 
wrongfully  converted  or  withheld. 

Section  67.- —  [Action  for  Failing  to  Deliver  Goods.]  (1.)  Where 
the  property  in  the  goods  has  not  passed  to  the  buyer,  and  the  seller 
wrongfully  neglects  or  refuses  to  deliver  the  goods,  the  buyer  may 
maintain  an  action  against  the  seller  for  damages  for  non-delivery. 

(3.)  The  measure  of  damages  is  the  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events,  from  the  seller's  breach  of 
contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in  question, 
the  measure  of  damages,  in  the  absence  of  special  circumstances  show- 
ing proximate  damages  of  a  greater  amount,  is  the  difference  between 
the  contract  price  and  the  markets  or  current  price  of  the  goods  at  the 
time  or  times  when  they  ought  to  have  been  delivered,  or,  if  no  time 
was  fixed,  then  at  the  time  of  the  refusal  to  deliver. 

Section  68. —  [Specific  Performance.]  Where  the  seller  has  broken 
a  contract  to  deliver  specific  or  ascertained  goods,  a  court' having  the 
powers  of  a  court  of  equity  may,  if  it  thinks  fit,  on  the  application 
of  the  buyer,  by  its  judgment  or  decree  direct  that  the  contract  shall 
be  performed  specificall}-,  without  giving  the  seller  the  option  of 
retaining  the  goods  on  payment  of  damages.  The  judgment  or  decree 
may  be  unconditional,  or  upon  such  terms  and  conditions  as  to  dam- 
ages, payment  of  the  price  and  otherwise,  as  to  the  court  may  seem 
just. 

Section  69. —  [Remedies  for  Breach  of  Warranty.]  (1.)  Where 
there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may,  at  his  elec- 
tion— ■ 

(a)  Accept  or  keep  the  goods  and  set  up  against  the  seller,  the 
breach  of  warranty  by  way  of  recoupment  in  diminution  or  extinction 
of  the   price; 

(6.)  Accept  or  keep  the  goods  and  maintain  an  action  against  the 
seller  for  damages  for  the  breach  of  warranty ; 

(c.)  Eefuse  to  accept  the  goods,  if  the  property  therein  has  not 
passed,  and  maintain  an  action  against  the  seller  for  damages  for 
the  breach  of  warranty ; 
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(d.)  Eescind  the  contract  to  sell  or  the  sale  and  refuse  to  receive 
the  goods,  or  if  the  goods  have  already  been  received,  return  them  or 
offer  to  return  them  to  the  seller  and  recover  the  price  or  any  part 
thereof  vs^hich  has  been  paid. 

(2.)  When  the  buyer  has  claimed  and  been  granted  a  remedy  in 
any  one  of  these  ways,  no  other  remedy  can  thereafter  be  granted. 

(3.)  Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot 
rescind  the  sale  if  he  knew  of  the  breach  of  warranty  when  he  ac- 
cepted the  goods,  or  if  he  fails  to  notify  the  seller  within  a  reasonable 
time  of  the  election  to  rescind,  or  if  he  fails  to  return  or  to  offer  to 
return  the  goods  to  the  seller  in  substantially  as  good  condition  as 
they  were  in  at  the  time  the  property  was  transferred  to  the  buyer. 
But  if  deterioration  or  injury  of  the  goods  is  due  to  the  breach  of 
warranty,  such  deterioration  or  injury  shall  not  prevent  the  buyer 
from  returning  or  offering  to  return  the  goods  to  the  seller  and  re- 
scinding the  sale. 

(4.)  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to 
do  so,  the  buyer  shall  cease  to  be  liable  for  the  price  upon  returning 
or  offering  to  return  the  goods.  If  the  price  or  any  part  thereof  has 
already  been  paid,  the  seller  shall  be  liable  to  repay  so  much  thereof 
as  has  been  paid,  concurrently  with  the  return  of  the  goods,  or  imme- 
diately after  an  offer  to  return  the  goods  in  exchange  for  repayment 
of  the  price. 

(5.)  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to  do 
so,  if  the  seller  refuses  to  accept  an  offer  of  the  buyer  to  return  the 
goods,  the  buyer  shall  thereafter  be  deemed  to  hold  the  goods  as  bailee 
for  the  seller,  but  subject  to  a  lien  to  secure  the  repayment  of  any 
portion  of  the  price  which  has  been  paid,  and  with  the  remedies  for 
the  enforcement  of  such  lien  allowed  to  an  unpaid  seller  by  section  53. 

(6.)  The  measure  of  damages  for  breach  of  warranty  is  the  loss 
directly  and  naturally  resulting,  in  the  ordinary  course  of  events, 
from  the  breach  of  warranty. 

(7.)  In  the  case  of  breach  of  warranty  of  quality,  such  loss,  in  the 
absence  of  special  circumstances  showing  proximate  damage  of  a 
greater  amount,  is  the  difference  between  the  value  of  the  goods  at 
the  time  of  delivery  to  the  buyer  and  the  value  they  would  have  had 
if  they  had  answered  to  the  warranty. 

Section  70. —  [Interest  and  Special  Damages.]  Nothing  in  this 
act  shall  affect  the  right  of  the  buyer  or  the  seller  to  recover  interest 
or  special  damages  in  any  case  where  by  law  interest  or  special  dam- 
ages may  be  recoverable,  or  to  recover  money  paid  where  the  consid- 
eration for  the  payment  of  it  has  failed. 
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PAET  VI. 

Inteepeetation. 

Section  71. —  [Variation  of  Implied  Obligations.]  Where  any 
right,  duty  or  liability  would  arise  under  a  contract  to  sell  or  a  sale 
by  implication  of  law,  it  may  be  negatived  or  varied  by  express  agree- 
ment or  by  the  course  of  dealing  between  the  parties,  or  by  custom, 
if  the  custom  be  such  as  to  biad  both  parties  to  the  contract  or  the 
sale. 

Section  72. —  [Pdghts  May  he  Enforced  ly  Action.']  Where  any 
right,  duty  or  liability  is  declared  by  this  act,  it  may,  unless  otherwise 
by  this  act  provided,  be  enforced  by  action. 

Section  73. —  [Rule  for  Cases  not  Provided  for  ly  this  Act.]  In 
any  case  not  provided  for  in  this  act,  the  rules  of  law  and  equity, 
including  the  law  merchant,  and  in  particular  the-rules  relating  to  the 
law  of  principal  and  agent  and  to  the  effect  of  fraud,  misrepresenta- 
tion, duress  or  coercion,  mistake,  banlo-uptcy,  or  other  invalidating 
cause,  shall  continue  to  apply  to  contracts  to  sell  and  to  sales  of  goods. 

Section  74. —  [Interpretation  Shall  Give  Effect  to  Purpose  of  Uni- 
formity.] This  act  shall  be  so  interpreted  and  construed,  if  possible, 
as  to  effectuate  its  general  purpose  to  make  uniform  the  laws  of  those 
states  which  enact  it. 

Section  75. —  [Provisions  not  Applicable  to  Mortgages.]  The  pro- 
visions of  this  act  relating  to  contracts  to  seU  and  to  sales  do  not 
apply,  unless  so  stated,  to  any  transaction  in  the  form  of  a  contract 
to  sell  or  a  sale  which  is  intended  to  operate  by  way  of  mortgage, 
pledge,  charge,  or  other  security. 

Section  76. —  [Definitions.]  (1.)  In  this  act,  unless  the  context 
or  subject  matter  otherwise  requires  — 

"  Action  "  includes  counterclaim,  set-off  and  suit  in  equity. 

"  Bu3er  "  means  a  person  who  buys  or  agrees  to  buy  goods  or  any 
legal  successor  in  interest  of  such  person. 

"  Defendant "  includes  a  plaintiff  against  whom  a  right  of  set-off 
or  counterclaim  is  asserted. 

"  Delivery"  means  voluntary  transfer  of  possession  from  one  person 
to  another. 

"  Divisible  contract  to  sell  or  sale  "  means  a  contract  to  sell  or  a 
sale  in  which  by  its  terms  the  price  for  a  portion  or  portions  of  the 
goods  less  than  the  whole  is  fixed  or  ascertainable  by  computation. 

"Document  of  title  to  goods"  includes  any  bill  of  lading,  dock 
warrant,  warehouse  receipt  or  order  for  the  delivery  of  goods,  or  any 
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other  document  used  in  the  ordinary  course  of  business  in  the  sale  or 
transfer  of  goods,  as  proof  of  the  possession  or  control  of  the  goods, 
or  authorizing  or  purporting  to  authorize  the  possessor  of  the  docu- 
ment to  transfer  or  reeeive,  either  by  indorsement  or  by  delivery, 
goods  represented  by  such  document. 

"  Fault "  means  wrongful  act  or  default. 

'"  Fungible  goods "  means  goods  of  which  any  unit  is  from  its 
nature  or  by  mercantile  usage  treated  as  the  equivalent  of  any  other 
unit. 

"  Future  goods  "  means  goods  to  be  manufactured  or  acquired  by 
the  seller  after  the  making  of  the  contract  of  sale. 

"  Goods  "  include  all  chattels  personal  other  than  things  in  action 
and  money.  The  term  includes  emblements,  industrial  growing  crops, 
and  things  attached  to  or  forming  part  of  the  land  which  are  agreed 
to  be  severed  before  sale  or  under  the  contract  of  sale. 

"  Order  "  in  sections  of  this  act  relating  to  documents  of  title  means 
an  order  by  indorsement  on  the  document. 

".Person  "  includes  a  corporation  or  partnership  or  two  or  more 
persons  having  a  joint  or  common  interest. 

"  PlaintifE "  includes  defendant  asserting  a  right  of  set-ofE  or  coun- 
terclaim. 

"  Property  "  means  the  general  property  in  goods,  and  not  merely 
a  special  property. 

"  Purchaser  "  includes  mortgagee  and  pledgee. 

"  Purchases "  includes  taking  as  a  mortgagee  or  as  a  pledgee. 

"  Quality   of   goods "   includes   their  state  or  condition. 

"  Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery. 

"  Seller "  miCans  a  person  who  sells  or  agrees  to  sell  goods,  or  any 
legal  successor  in  interest  of  such  person. 

"  Specific  goods  "  means  goods  identified  and  agreed  upon  at  the 
time  a  contract  to  sell  or  a  sale  is  made. 

"Value"  is  any  consideration  sufficient  to  support  a  simple  con- 
tract. An  antecedent  or  pre-existing  claim,  whether  for  money  or 
not,  constitutes  value  where  goods  or  documents  of  titles  are  taken 
either  in  satisfaction  thereof  or  as  security  therefor. 

(2.)  A  thing  is  done  "in  good  faith"  within  the  meaning  of  this 
act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently 
or  not. 

(3.)  A  person  is  insolvent  within  the  meaning  of  this  act  who 
either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  business 
or  cannot  pay  his  debts  as  they  become  due,  whether  he  has  com- 
mitted an  act  of  bankruptcy  or  not,  and  whether  he  is  solvent  within 
Ihe  meaning  of  the  federal  bankruptcy  law  or  not. 

(4.)   Goods  are  in  a  "  deliverable  state"  within  the  meaning  of  this 
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act  when  they  are  in  such  a  state  that  the  buyer  would,  under  the  con- 
tract, he  bound  to  take  delivery  of  them. 

Section  77. — [Inconsistent  Legislation  Repealed.']   All  acts  or  parts 
of  acts  inconsistent  with  this  act  are  hereby  repealed. 

Section  78. —  [Time  when  the  Act  Takes  Effect.]     This  act  shall 
take  effect  on  the  day  of  one  thousand  nine 

hundred  and 

Section  79. —  [Name  of  Act.]    This  act  may  be  cited  as  the  Sales 
Act. 


SAIE  OF  GOODS  ACT. 
AN  ACT  for  Codifying  the  Law  Relating  to  the  Sale   of   Goods. 

(Chapter  71  of  56  &  57  Victoria,  February    20,   1894.) 

PAET  I. 

FOKMATION   OF  THE    CONTRACT. 

Contract  of  Sale. 

1. —  (1,)  A  contract  of  sale  of  goods  is  a  contract  whereby  the 
seller  transfers  or  agrees  to  transfer  the  property  in  goods  to  the 
buyer  for  a  money  consideration,  called  the  price.  There  may  be  a 
contract  of  sale  between  one  part-owner  and  another. 

(3.)   A  contract  of  sale  may  be  absolute  or  conditional. 

(3.)  Where  under  a  contract  of  sale  the  property  in  the  goods  is 
transferred  from  the  seller  to  the  buyer  the  contract  is  called  a  sale; 
but  where  the  transfer  of  the  property  in  the  goods  is  to  take  place 
at  a  future  time  or  subject  to  some  condition  thereafter  to  be  fulfilled, 
the  contract  is  called  an  agreement  to  sell. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses  or 
the  conditions  are  fulfilled  subject  to  which  the  property  in  the  goods 
is  to  be  transferred. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law  con- 
cerning capacity  to  contract,  and  to  transfer  and  acquire  property. 

Provided  that  where  necessaries  are  sold  and  delivered  to  an  infant, 
or  minor,  or  to  a  person  who  by  reason  of  mental  incapacity  or 
drunkenness  is  incompetent  to  contract,  he  must  pay  a  reasonable 
price  therefor. 

ISTecessaries  in  this  section  mean  goods  suitable  to  the  condition  in 
life  of  such  infant  or  minor  or  other  person,  and  to  his  actual  re- 
.quirements  at  the  time  of  the  sale  and  delivery. 

Formalities  of  the  Contract. 

3.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that 
behalf,  a  contract  of  sale  may  be  made  in  writing  (either  with  or 
without  seal),  or  by  word  of  mouth,  or  partly  in  writing  and  partly 
by  word  of  mouth,  or  may  be  implied  from  the  conduct  of  the  parties. 

Provided  that  nothing  in  this  section  shall  affect  the  law  relating 
to  corporations. 

[1183] 
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4. —  (1.)  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten 
pounds  or  upwards  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  contract,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  of  the  con- 
tract Ije  made  and  signed  by  the  party  to  be  charged  or  his  agent  in 
that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such  contract, 
notwithstanding  that  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act 
may  be  requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery. 

(0.)  There  is  an  acceptance  of  goods  within  the  meaning  of  this 
section  when  the  buyer  does  any  act  in  relation  to  the  goods  which 
recognizes  a  pre-existing  contract  of  sale  whether  there  be  an  accept- 
ance in  performance  of  the  contract  or  not. 

(1.)   The  provisions  of  this  section  do  not  apply  to  Scotland. 

Subject-Matter  of  Contract. 

5. —  (1.)  The  goods  which  form  the  subject  of  a  contract  of  sale 
may  be  either  existing  goods,  owned  or  possessed  by  the  seller,  or 
goods  to  be  manufactured  or  acquired  by  the  seller  after  the  making 
of  the  contract  of  sale,  in  this  Act  called  ''  future  goods." 

(2.)  There  may  be  a  contract  for  tlie  sale  of  goods,  the  acquisition 
of  which  by  the  seller  depends  upon  a  contingency  which  may  or 
may  not  ha|)pen. 

(3.)  Where  by  a  contract  of  sale  tire  seller  purports  to  effect  a 
present  sale  of  future  goods,  the  contract  operates  as  an  agreement 
to  sell  the  goods. 

6.  T\liere  there  is  a  contract  for  the  sale  of  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  perished  at  the  time 
when  the  contract  is  made,  the  contract  is  void. 

7.  Where  there  is  an  agreement  to  sell  specific  good's,  and  subse- 
quently the  goods,  without  any  fault  on  the  part  of  the  seller  or 
buyer,  perish  before  the  risk  passes  to  the  buyer,  the  agxeement  is 
thereby  avoided. 

The  Price. 

8. —  (1.)  The  price  in  a  contract  cf  sale  may  be  fixed  by  the  con- 
tract, or  may  be  left  to  be  fixed  in  manner  thereby  agreed,  or  may 
be  determined  by  the  course  of  dealing  between  the  parties. 

(2.)  Where  the  price  is  not  determined  in  accordance  with  the 
foregoing  provisions  the  buyer  must  pay  a  reasonable  price.  What 
is  a  reasonable  price  is  a  question  of  fact  dependent  on  the  circum- 
stances of  each  particular  case. 
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9.— (1.)  Where  there  is  an  agreement  to  sell  goods  on  the  terms 
that  the  price  is  to  be  fixed  by  the  valuation  of  a  third  party,  and 
such  third  party  cannot  or  does  not  make  such  valuation,  the  agree- 
ment is  avoided;  provided  that  if  the  goods  or  any  part  thereof 
have  been  delivered  to  and  appropriated  by  the  buyer  he  muat  pay 
a  reasonable  price  therefor. 

(2.)  Where  such  third  party  is  prevented  from  making  the  valua- 
tion by  the  fault  of  the  seller  or  buyer,  the  party  not  in  fault  may 
maintain  an  action  for  damages  against  the  party  in  fault. 

Conditions  and  Warranties. 

10. — (1.)  Unless  a  different  intention  appears  from  the  terms  of 
tJie  contract,  stipulations  as  to  time  of  payment  are  not  deemed  to 
be  of  the  essence  of  a  contract  of  sale.  Whether  any  other  stipula- 
tion as  to  time  is  of  the  essence  of  the  contract  or  not  depends  on 
the  terms  of  the  contract. 

(3.)  In  a  contract  of  sale  "month"  means  prima  facie  calendar 
month. 

11. — (1.)   In  England  or  Ireland  — 

(a.)  Where  a  contract  of  sale  is  subject  to  any  condition  to  be 
fulfilled  by  the  seller  the  buyer  may  waive  the  condition,  or  may 
elect  to  treat  the  breach  of  such  condition  as  a  breach  of  war- 
ranty, and  not  as  a  ground  for  treating  the  contract  as  re- 
pudiated. 

(6.)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition,  the 
breach  of  which  may  give  rise  to  a  right  to  treat  the  contract  as 
repudiated,  or  a  warranty,  the  breach  of  which  may  give  rise  to  a 
claim  for  damages  but  not  to  a  right  to  reject  the  goods  and 
treat  the  contract  as  repudiated,  depends  in  each  case  on  the 
construction  of  the  contract.  A  stipulation  may  be  a  condition, 
though  called  a  warranty  in  the  contract. 

(c.)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has 
accepted  the  goods,  or  part  thereof,  or  where  the  contract  is  for 
specific  goods,  the  property  in  which  lias  passed  to  the  buyer, 
the  breach  of  any  condition  to  be  fulfilled  by  the  seller  can  only 
be  treated  as  a  breach  of  warranty,  and  not  as  a  ground  for 
rejecting  the  goods  and  treating  the  contract  as  repudiated,  un- 
less there  be  a  term  of  the  contract,  express  or  implied,  to  that 
effect. 

(2.)   In  Scotland,  failure  by  the  seller  to  perform  any  material 

part  of  a  contract  of  sale  is  a  breach  of  contract,  which  entitles  the 

buyer  either  within  a  reasonable  time  after  delivery  to  reject  the  goods 

and  treat  the  contract  as  repudiated,  or  to  retain  the  goods  and  treat 
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the  failure  to  perform  such  material  part  as  a  hreach  which  may  give 
rise  to  a  claim  for  compensation  or  damages. 

(3.)  Nothing  in  this  section  shall  affect  the  case  of  any  con di Lion 
or  warranty,  fulfilment  of  which  is  excused  by  law  by  reason  of 
impossibility  or  otherwise. 

12.  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract 
are  such  as  to  show  a  different  intention,  there  is  — 

(1.)  An  implied  condition  on  the  part  of  the  seller  that  in  the  case 
of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  the  case 
of  an  agreement  to  sell  he  will  have  a  right  to  sell  the  goods  at 
the  time  when  the  property  is  to  pass : 

(3.)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods: 

(3.)  An  implied  warranty  that  the  goods  shall  be  free  from  any 
charge  or  encumbrance  in  favor  of  any  third  party,  not  declared 
or  known  to  the  buyer  before  or  at  the  time  when  the  contract 
is  made. 

13.  Where  there  is  a  contract  for  the  sale  of  goods  by  description, 
there  is  an  implied  condition  that  the  goods  shall  correspond  with  the 
description;  and  if  the  sale  be  by  sample,  as  well  as  by  description, 
it  is  not  sufficient  that  the  bulk  of  the  goods  corresponds  with  the 
sample  if  the  goods  do  not  also  correspond  with  the  description. 

14.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in 
that  behalf,  there  is  no  implied  warranty  or  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose  of  goods  supplied  under 
a  contract  of  sale,  except  as  follows :  — 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes  knoivn 
to  the  seller  the  particular  purpose  for  which  the  goods  are  re- 
quired, so  as  to  show  that  the  buyer  relies  on  the  seller's  skill 
or  judgment,  and  the  goods  are  of  a  description  which  it  is  in 
the  course  of  the  sellers  business  to  supply  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that  the 
goods  shall  be  rea.sonably  fit  for  such  purpose,  provided  that  in 
the  case  of  a  contract  for  the  sale  of  a  specified  article  under  its 
patent  or  other  trade  name,  there  is  no  implied  condition  as  to 
its  fitness  for  any  particular  purpose : 

(2.)  WheTe  goods  are  bought  Ijy  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the  manu- 
facturer or  not),  there  is  an  implied  condition  that  the  goods 
shall  be  of  merchantable  quality;  provided  that  if  the  bu3'er 
has  examined  the  goods,  there  shall  be  no  implied  condition  as 
regards  defects  which  such  examination  ought  to  have  revealed: 
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(3.)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for 
a  particular  purpose  may  be  annexed  by  the  usage  of  trade : 

(4.)  An  express  warranty  or  condition  does  not  negative  a  war- 
ranty   or    condition   implied   by   this   Act   unless   inconsistent 

therewith. 

Sale  hy  Sample. 
15. — (1.)  A  contract  of   sale  is  a   contract  for  sale  by  sample 
where  there  is  a  term  in  .the  contract,  express  or  implied,  to  that 
effect. 

(2.)  In  the  case  of  a  contract  for  sale  by  sample  — 

(a.)  There  is  an  implied  condition  that  the  bulk  shall  correspond 

with  the  sample  in  quality: 
(&.)  There  is  an  implied  condition  that  the  biiyer  shall  have  a 
reasonable  opportunity  of  comparing  the  bulk  with  the  sample : 
(c.)  There  is  an  implied  condition  that  the  goods  shall  be  free 
from  any  defect,  rendering  them  unmerchantable,  which  would 
not  be  apparent  on  reasonable  examination  of  the  sample. 


PAE.T  II. 

Effects  of  the  Contract. 

Transfer  of  Property  as  hetween  Seller  and  Buyer. 

16.  Where  there  is  a  contract  for  the  sale  of  unascertained  goods 
no  property  in  the  goods  is  transferred  to  the  buyer  unless  and  until 
the  goods  are  ascertained. 

17. — (1.)  WJiere  there  is  a  contract  for  the  sale  of  specific  or 
ascertained  goods  the  property  in  them  is  transferred  to  the  buyer 
at  such  time  as  the  parties  to  the  contract  intend  it  to  be  transferred. 

(2.)  For  the  purpose  of  ascertaining  the  intention  of  the  parties 
regard  shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the 
parties,  and  the  circumstances  of  the  case. 

18.  Unless  a  different  intention  appears,  the  following  are  rules, 
for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  which 
the  property  in  the  goods  is  to  pass  to  the  buyer. 

j^ule  1. —  Where  there  is  an  unconditional  contract  for  the  sale 
of  specific  goods,  in  a  deliverable  state,  the  property  in  the 
goods  passes  to  the  buyer  when  the  contract  is  made,  and  it  is 
immaterial  whether  the  time  of  payment  or  the  time  of  delivery, 
or  both,  be  postponed. 
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Eule  2.^Wliere  there  is  a  contract  for  the  sale  of  specific  goods 
and  the  seller  is  bound  to  do  something  to  the  goods,  for  the 
purpose  of  putting  them  into  a  deliverable  state,  the  property- 
does  not  pass  until  such  thing  be  done,  and  the  buyer  has  notice 
thereof. 
Eule  3. — ■  Where  there  is  a  contract  for  the  sale  of  specific  goods 
in  a  deliverable  state,  but  the  seller  is  bound  to  weigh,  measure, 
test,  or  do  some  other  act  or  thing  with  reference  to  the  goods 
for  the  purpose  of  ascertaining  the  price,  the  property  does  not 
pass  until  such  act  or  thing  be  done,  and  the  buyer  has  notice 
thereof. 
Eule  4. —  When  goods  are  delivered  to  the  buyer  on  approval  or 
"  on  sale  or  return  "  or  other  similar  terms  the  property  therein 
passes  to  the  buyer:  — 

(a.)  When  he  signifies  his  approval  or  acceptance  to  the  seller 

or  does  any  other  act  adopting  the  transaction: 
(l.)   If  he  does  not  signify  his  approval  or  acceptance  to  the 
seller  but  retains  the  goods  without  giving  notice  of  re- 
jection, then,  if  a  time  has  been  fixed  for  the  return  of 
the  goods,  on  the  expiration  of  such  time,  and,  if  no  time 
has   been   fixed,    on    the   expiration   of   a   reasonable  time. 
What  is  a  reasonable  time  is  a  question  of  fact. 
Eule  5. —  (1.)   Where  there  is  a  contract  for  the  sale  of  unascer- 
tained or  future  goods  by  description,  and  goods  of  that  descrip- 
tion and  in  a  deliverable  state  are  unconditionally  appropriated 
to  the  contract,  either  by  the  seller  with  the  assent  of  the  buyer, 
or  by  the  buyer  with  the  assent  of  the  seller,  the  property  in 
the  goods  thereupon  passes  to  the  buyer.     Such  assent  may  be 
express  or  implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made : 
(2.)   Where,  in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or  custodier 
(whether  named  by  the  buyer  or  not)  for  the  purpose  of  trans- 
mission to  the  buyer,  and  does  not  reserve  the  right  of  disposal, 
he  is  deemed  to  have  unconditionally  appropriated  the  goods 
to  the  contract. 

19.— (1.)  ^Tiere  there  is  a  contract  for  the  sale  of  specific  goods 
or  where  goods  are  subsequently  appropriated  to  the  contract,  the 
seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the 
right  of  disposal  of  the  goods  until  certain  conditions  are  fulfilled. 
In  such  case,  notwithstanding  the  delivery  of  the  goods  to  the  buyer, 
or  to  a  carrier  or  other  bailee  or  custodier  for  the  purpose  of  trans- 
mission to  the  buyer,  the  property  in  the  goods  does  not  pass  to  the 
buyer  until  the  conditions  imposed  by  the  seller  are  fulfilled. 
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(2.)  Where  goods  are  shipped,  and  by  the  bill  of  ladinff  the  goods 
are  deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is 
prima  facie  deemed  to  reserve  the  right  of  disposal. 

(3.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price, 
and  transmits  the  bill  of  exchange  and  bill  of  lading  to  the  buyer 
together  to  secure  acceptance  or  payment  of  the  bill  of  exchange,  the 
buyer  is  bound  to  return  the  bill  of  lading  if  he  does  not  honor  the 
bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading  the 
property  in  the  goods  does  not  pass  to  him. 

20.  Unless  otherwise  agreed,  the  goods  remain  at  the  seller's  risk 
until  the  property  therein  is  transferred  to  the  buyer,  but  when  the 
property  therein  is  transferred  to  the  buyer,  the  goods  are  at  the 
buyer's  risk  whether  delivery  has  been  made  or  not. 

Provided  that  where  delivery  has  been  delayed  through  the  fault 
of  either  buyer  or  seller  the  goods  are  at  the  risk  of  the  party  in 
fault  as  regards  any  loss  which  might  not  have  occurred  but  for 
such  fault. 

Provided  also  that  nothing  in  this  section  shall  affect  the  duties  or 
liabilities  of  either  seller  or  buyer  as  a  bailee  or  custodier  of  the 
goods  of  the  other  party. 

Transfer  of  Title. 
21. — (1.)  Subject  to  the  provisions  of  this  Act,  where  goods  are 
sold  by  a  person  who  is  not  the  owner  thereof,  and  who  does  not  sell 
them  under  the  authority  or  with  the  consent  of  the  owner,  the  buyer 
acquires  no  better  title  to  the  goods  than  the  seller  had,  unless  the 
owner  of  the  goods  is  by  his  conduct  precluded  from  denying  the 
seller's  authority  to  sell. 

(2.)   Provided  also  that  nothing  in  this  Act  shall  affect  — 

(a.)  The  provisions  of  the  Factors  Acts,  or  any  enactment  en- 
abling the  apparent  owner  of  goods  to  dispose  of  them  as  if  he 
were  the  true  owner  thereof; 
(&.)  The  validity  of  any  contract  of  sale  under  any  special  com- 
mon law  or  statutoiy  power  of  sale  or  under  the  order  of  a 
court  of  competent  jurisdiction. 

22. —  (1.)  Where  goods  are  sold  ia  market  overt,  according  to  the 
usage  of  the  market,  the  buyer  acquires  a  good  title  to  the  goods, 
provided  he  buys  them  in  good  faith  and  without  notice  of  any 
defect  or  want  of  title  on  the  part  of  the  seller. 

(2.)  Nothing  in  this  section  shall  affect  the  law  relating  to  the 
sale  of  horses. 

(3.)   The  provisions  of  this  section  do  not  apply  to  Scotland. 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto,  but  his 
title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer  ac- 
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quires  a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith 
and  without  notice  of  the  seller's  defect  of  title. 

24. —  (1.)  Where  goods  have  been  stolen  and  the  ofEender  is 
prosecuted  to  conviction,  the  property  in.  the  goods  so  stolen  revests 
in  the  person  v^ho  was  the  owner  of  the  goods,  or  his  personal  repre- 
sentative, notwithstanding  any  intermediate  dealing  with  them, 
whether  by  sale  in  market  overt  or  otherwise. 

(3.)  Notwithstanding  any  enactment  to  the  contrary,  where  goods 
have  been  obtained  by  fraud  or  other  wrongful  means  not  amounting 
to  larceny,  the  property  in  such  goods  shall  not  revest  in  the  person 
who  was  the  owner  of  the  goods,  or  his  personal  representative,  by 
reason  only  of  the  conviction  of  the  offender. 

(3.)   The  provisions  of  this  section  do  not  apply  to  Scotland. 

25. — (1.)  Where  a  person  having  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  the  goods, 
the  delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting 
for  him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or 
other  disposition  thereof,  to  any  person  receiving  the  same  in  good 
faith  and  without  notice  of  the  previous  sale,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were  expressly 
authorized  by  the  owner  of  the  goods  to  make  the  same. 

(2.)  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains, 
with  the  consent  of  the  seller,  possession  of  the  goods  or  the  docu- 
ments of  title  to  the  goods,  the  delivery  or  transfer  by  that  person, 
or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents 
■of  title,  under  any  sale,  pledge,  or  other  disposition  thereof,  to  any 
person  receiving  the  same  in  good  faith  and  without  notice  of  any 
lien  or  other  right  of  the  original  seller  in  respect  of  the  goods, 
ishall  have  the  same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  a  mercantile  agent  in  possession  of  the  goods  or  docu- 
ments of  title  with  the  consent  of  the  owner. 

(3.)  In  this  section  the  term  "mercantile  agent"  has  the  same 
meaning  as  in  the  Factors  Acts. 

26. —  (1.)  A  writ  of  fieri  facias  or  other  writ  of  execution  against 
goods  shall  bind  the  property  in  the  goods  of  the  execution  debtor 
AS  from  the  time  when  the  writ  is  delivered  to  the  sheriff  to  be 
■executed;  and,  for  the  better  manifestation  of  such  time,  it  shall  be 
the  duty  of  the  sheriff*  without  fee,  upon  the  receipt  of  any  such 
writ  to  indorse  upon  the  back  thereof  the  hour,  day,  month,  and  year 
-when  he  received  the  same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such  goods 
.acquired  by  any  person  in  good  faith  and  for  valuable  consideration, 
unless  such  person  had  at  the  time  when  he  acquired  his  title  notice 
that  such  writ  or  any  other  writ  by  virtue  of  which  the  goods  of  the 
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execution  debtor  might  be  seized  or  attached  had  been  delivered  to 
and  remained  unexecuted  in  the  hands  of  the  sheriff. 

(2.)  In  this  section  the  term  "sheriff  "  includes  any  officer  charged 
with  the  enforcement  of  a  writ  of  execution. 

(3.)  The  provisions  of  this  section  do  not  apply  to  Scotland. 


PAET  III. 

Performance  of  ihe  Contract. 

27.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the 
buyer  to  accept  and  pay  for  them,  in  accordance  with  the  terms  of 
the  contract  of  sale. 

28.  Unless  otherwise  agreed,  delivery  of  the  goods  and  payment 
of  the  price  are  concurrent  conditions,  that  is  to  say,  the  seller  must 
be  ready  and  willing  to  give  possession  of  the  goods' to  the  buyer  in 
exchange  for  the  price,  and  the  buyer  must  be  ready  and  willing  to 
pay  the  price  in  exchange  for  possession  of  the  goods. 

29. — (1.)  Whether  it  is  for  the  buyer  to  take  possession  of  the 
goods  or  for  the  seller  to  send  them  to  the  buyer  is  a  question 
depending  in  each  case  on  the  contract,  express  or  implied,  between 
the  parties.  Apart  from  any  such  contract,  express  or  implied,  the 
place  of  delivery  is  the  seller's  place  of  business,  if  he  have  one,  and 
if  not,  his  residence ;  Provided  that,  if  the  contract  be  for  the  sale  of 
specific  goods,  which  to  the  knowledge  of  the  parties  when  the  con- 
tract is  made  are  in  some  other  place,  then  that  place  is  the  place 
of  delivery. 

(2.)  Where  under  the  contract  of  sale  the  seller  is  bound  to  send 
the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed,  the 
seller  is  bound  to  send  them  within  a  reasonable  time. 

(3.)  Where  the  goods  at  the  time  of  sale  are  in  the  possession 
of  a  third  person,  there  is  no  delivery  by  seller  to  buyer  unless  and 
until  such  third  person  acknowledges  to  the  buyer  that  he  holds  the 
goods  on  his  behalf;  provided  that  nothing  in  this  section  shall 
affect  the  operation  of  the  issue  or  transfer  of  any  document  of  title 
to  goods. 

(4.)  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual 
unless  made  at  a  reasonable  hour.  What  is  a  reasonable  hour  is  a 
question  of  fact. 

(5.)  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to 
putting  the  goods  into  a  deliverable  state  must  be  borne  by  the  seller. 

30. —  (1.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
goods  less  than  he  contracted  to  sell,  the  buyer  may  reject  them,  but 
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if  the  buyer  accepts  the  goods  so  delirered  he  must  pay  for  them  at 
the  contract  rate. 

(2.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the  goods 
included  in  the  contract  and  reject  the  rest,  or  he  may  reject  the 
whole.  If  the  buyer  accepts  the  whole  of  the  goods  so  delivered  he 
must  pay  for  them  at  the  contract  rate. 

(3.)  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted 
to  sell  mixed  with  goods  of  a  different  description  not  included  in 
the  contract,  the  buyer  may  accept  the  goods  which  are  in  accord- 
ance with  the  contract  and  reject  the  rest,  or  he  may  reject  the  whole. 

(4.)  The  provisions  of  this  section  are  subject  to  any  usage  of 
trade,  special  agreement,  or  course  of  dealing  between  the  parties. 

31. — (1.)  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound 
to  accept  delivery  thereof  by  instalments. 

(2.)  Where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered 
by  stated  instalments,  which  are  to  be  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in  respect  of  one  or  more  instalments, 
or  the  buyer  neglects  or  refuses  to  take  delivery  of  or  pay  for  one  or 
more  instalments,  it  is  a  question  in  each  case  depending  on  the  terms 
of  the  contract  and  the  circumstances  of  the  case,  whether  the  breach 
of  contract  is  a  repudiation  of  the  whole  contract  or  whether  it  is  a 
severable  breach  giving  rise  to  a  claim  for  compensation  but  not  to  a 
right  to  treat  the  whole  contract  as  repudiated. 

32. —  (1.)  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is 
authorized  or  required  to  send  the  goods  to  the  buyer,  delivery  of  the 
goods  to  a  carrier,  whether  named  by  the  buyer  or  not,  for  the  pur- 
pose of  transmission  to  the  buyer  is  prima  facie  deemed  to  he  a  de- 
livery of  the  goods  to  the  buyer. 

(2.)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must 
make  such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may 
be  reasonable  having  regard  to  the  nature  of  the  goods  and  the 
other  circumstances  of  the  case.  If  the  seller  omit  so  to  do,  and  the 
goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may  decline 
to  treat  the  delivery  to  the  carrier  as  a  delivery  to  himself,  or  may 
hold  the  seller  responsible  in  damages. 

(3.)  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller 
to  the  buyer  by  a  route  involving  sea  transit,  under  circumstances  in 
which  it  is  usual  to  insure,  the  seller  must  give  such  notice  to  the 
buyer  as  may  enable  him  to  insure  them  during  their  sea  transit,  and, 
if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  he  at  his 
risk  during  such  sea  transit. 

33.  Wliere  the  seller  of  goods  agrees  to  deliver  them  at  his  own 
risk  at  a  place  other  than  that  where  they  are  when  sold,  the  buyer 
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must,  nevertheless,  unless  otherwise  agreed,  take  any  risk  of  deterio- 
ration in  the  goods  necessarily  incident  to  the  course  of  transit. 

34. —  (1.)  Where  goods  are  delivered  to  the  buyer,  which  he  has 
not  previously  examined,  he  is  not  deemed  to  have  accepted  them 
unless  and  until  he  has  had  a  reasonable  opportunity  of  examining 
them  for  the  purpose  of  ascertaining  whether  they  are  in  conform- 
ity with  the  contract. 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of 
goods  to  the  buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a 
reasonable  opportunity  of  examining  the  goods  for  the  purpose  of 
ascertaining  whether  they  are  in  conformity  with  the  contract. 

35.  The  buyer  is  deemed  to  have  accepted  the  goods  when  he  inti- 
mates to  the  seller  that  he  has  accepted  them,  or  when  the  goods  have 
been  delivered  to  him,  and  he  does  any  act  in  relation  to  them  which 
is  inconsistent  with  the  ownership  of  the  seller,  or  when  after  the 
lapse  of  a  reasonable  time,  he  retains  the  goods  without  intimating 
to  the  seller  that  he  has  rejected  them. 

36.  Unless  otherwise  agreed,  where  goods  are  delivered  to  the  buyer, 
and  he  refuses  to  accept  them,  having  the  right  so  to  do,  he  is  not 
bound  to  return  them  to  the  seller,  but  it  is  sufficient  if  he  intimates 
to  the  seller  that  he  refuses  to  accept  them. 

37.  When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and 
requests  the  buyer  to  take  delivery,  and  the  buyer  does  not  within  a 
reasonable  time  after  such  request  take  delivery  of  the  goods,  he  is 
liable  to  the  seller  for  any  loss  occasioned  by  his  neglect  or  refusal 
to  take  delivery,  and  also  for  a  reasonable  charge  for  the  care  and 
custody  of  the  goods.  Provided  that  nothing  in  this  section  shall 
affect  the  rights  of  the  seller  where  the  neglect  or  refusal  of  the 
buyer  to  take  delivery  amounts  to  a  repudiation  of  the  contract. 


PAET  IV. 

Eights  of  Unpaid  Seller  Against  the  Goods. 

38. — (1.)   The  seller  of  goods  is  deemed  to  be  an  "unpaid  seller" 
within  the  meaning  of  this  Act  — 

(a.)   When  the  whole  of  the  price  has  not  been  paid  or  tendered; 

(&.)   When  a  bill  of  exchange  or  other  negotiable  instrument  lias 

been  received  as  conditional  payment,  and  the  condition  on  which 

it  was  received  has  not  been  fulfilled  by  reason  of  the  dishonor  of 

the  instrument  or  otherwise. 

(2.)   In  this  part  of  this  Act  the  term  "  seller  "  includes  any  person 

who  is  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the 
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seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a  consignor 
or  agent  who  has  himself  jjaid,  or  is  directly  responsible  for,  the  price. 

39. — (1.)  Subject  to  the  provisions  of  this  Act,  and  of  any  statute 
in  that  behalf,  notwithstanding  that  the  property  in  the  goods  may 
have  passed  to  the  buyer,  the  unpaid  seller  of  goods,  as  such,  has  by 
implication  of  law  — 

(a.)   A  lien  on  the  goods  or  right  to  retain  them  for  the  price 

while  he  is  in  possession  of  them; 
(&.)   In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping 
the  goods  in  transitu  after  he  has  parted  with  the  possession  of 
them; 
(c.)   A  right  of  re-sale  as  limited  by  this  Act. 
(2.)   Where  the  property  in  goods  has  not  passed  to  the  buyer,  the 
unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of  with- 
holding delivery  similar  to  and  co-extensive  with  his  rights  of  lien 
and  stoppage  in  transitu  where  the  property  has  passed  to  the  buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same  while  in 
his  own  hands  or  possession  by  arrestment  or  poinding;  and  such 
arrestment  or  poinding  shall  have  the  same  operation  and  effect  in  a 
competition  or  otherwise  as  an  arrestment  or  poinding  by  a  third 
party. 

Unpaid  Seller's  Lien. 

41. — (1.)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller 
of  goods  who  is  in  posse"°ion  of  them  is  entitled  to  retain  possession 
of  them  until  payment  or  tender  ot  the  price  in  the  following  cases, 
namely :  — 

(a.)  Wliere  the  goods  have  been  sold  without  any  stipulation  as  to 
credit ; 

(&.)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of 
credit  has  expired ; 

(c.)   Where  the  buyer  becomes  insolvent. 

(8.)  The  seller  may  exercise  his  right  of  lien  notwithstanding  that 
he  is  in  possession  of  the  goods  as  agent  or  bailee  or  custodier  for 
the  buyer. 

42.  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods, 
he  may  exercise  his  right  of  lien  or  retention  on  the  remainder,  un- 
less such  part  delivery  has  been  made  under  such  circumstances  as  to 
show  an  agreement  to  waive  the  lien  or  right  of  retention. 

43. —  (1.)  The  unpaid  seller  of  goods  loses  his  lien  or  right  of  re- 
tention thereon  — ■ 

(a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer  without 
reserving  the  right  of  disposal  of  the  goods: 
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(6.)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of 
the  goods; 

(c.)  By  waiver  thereof. 

(2.)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention 
thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  only 
that  he  has  obtained  judgment  or  decree  for  the  price  of  the  goods. 

Stoppage  in  Transitu. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods 
becomes  insolvent,  the  unpaid  seller  who  has  parted  with  the  posses- 
sion of  the  goods  has  the  right  of  stopping  them  in  transitu,  that  is 
to  say,  he  may  resume  possession  of  the  goods  as  long  as  they  are  in 
course  of  transit,  and  may  retain  them  until  pajrment  or  tender  of 
the  price. 

45. —  (1.)  Goods  are  deemed  to  be  in  course  of  transit  from  the 
time  when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer,  until 
the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them  from 
such  carrier  or  other  bailee  or  custodier. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of 
the  goods  before  their  arrival  at  the  appointed  destination,  the  transit 
is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer,  or 
his  agent,  that  he  holds  the  goods  on  his  behalf  end  continues  in  pos- 
isession  of  them  as  bailee  or  custodier  for  the  buyer,  or  his  agent,  the 
transit  is  at  an  end,  and  it  is  immaterial  that  a  further  destination 
for  the  goods  niay  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other 
bailee  or  custodier  continues  in  possession  of  them,  the  transit  is  not 
deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to  receive  them 
back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it 
is  a  question  depending  on  the  circumstances  of  the  particular  case, 
whether  they  are  in  the  possession  of  the  master  as  a  carrier,  or  as 
lagent  to  the  buyer. 

(6.)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully  re- 
fuses to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf, 
the  transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
■or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped 
in  transitu,  unless  such  part  delivery  has  been  made  under  such  cir- 
cumstances as  to  show  an  agreement  to  give  up  possession  of  the  whole 
of  the  goods. 
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46. —  (1.)  The  unpaid  seller  may  exercise  his  right  of  stoppage  in 
transitu  either  by  taking  actual  possession  of  the  goods,  or  by  giving 
notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier  in  whose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the 
person  in  actual  possession  of  the  goods  or  to  his  principal.  In  the 
latter  case  the  notice,  to  be  effectual,  must  be  given  at  such  time  and 
under  such  circumstances  that  the  principal,  by  the  exercise  of  rea- 
sonable diligence,  may  communicate  it  to  his  servant  or  agent  in  time 
to  prevent  a  delivery  to  the  buyer. 

(2.)  "RTien  notice  of  stoppage  in  transitu  is  given  by  the  seller  to 
the  carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods,  he 
must  redeliver  the  goods  to,  or  according  to  the  directions  of,  the 
seller.    The  expenses  of  such  redelivery  must  be  borne  by  the  seller. 

Re-sale  hy  Buyer  or  Seller. 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's  right 
of  lien  or  retention  or  stoppage  in  transitu  is  not  affected  by  any  sale,, 
or  other  disposition  of  the  goods  which  the  buyer  may  have  made, 
unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buA'er  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  person  who  takes  the  document  in 
good  faith  and  for  valuable  consideration,  then,  if  such  last-mentioned 
transfer  was  by  way  of  sale  the  unpaid  seller's  right  of  lien  or  reten- 
tion or  stoppage //!  transitti  is  defeated,  and  if  such  last-mentioned 
transfer  was  by  way  of  pledge  or  other  disposition  for  value,  the 
unpaid  seller's  right  of  lien  or  retention  or  stoppage  in  transitu  can 
only  be  exercised  subject  to  the  rights  of  the  transferee. 

48. —  (1.)  Subject  to  the  provisions  of  this  section,  a  contract  of 
sale  is  not  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his 
right  of  lien  or  retention  or  stoppage  in  transitu. 

(2.)  Where  an  unpaid  seller  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu  resells  the  goods,  the  buyer  acquire* 
a  good  title  thereto  as  against  the  original  buyer. 

(3.)  Where  the  goods  are  of  a  perishable  nature,  or  where  the  un- 
paid seller  gives  notice  to  the  buyer  of  his  intention  to  resell,  and  the 
buyer  does  not  within  a  reasonable  time  pay  or  tender  the  price,  the 
unpaid  seller  may  resell  the  goods  and  recover  from  the  original  buyer 
damages  for  any  loss  occasioned  by  his  breach  of  contract. 

(4.)  Where  the  seller  expressly  reserves  a  right  of  resale  in  ca^e 
the  buyer  should  make  default,  and  on  the  buyer  making  default, 
resells  the  goods,  the  original  contract  of  sale  is  thereby  rescinded, 
but  without  prejudice  to  any  claim  the  seller  may  have  for  damages. 
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PAET  V. 

Actions  fok  Bkeach  of  the  Conteact. 

Remedies  of  the  Seller. 

49- — (1-)  Wliere,  under  a  contract  of  sale,  the  property  in  the 
goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  or 
refuses  to  pay  for  the  goods  according  to  the  terms  of  the  contract, 
tlie  seller  may  maintain  an  action  against  him  for  the  price  of  the 
goods. 

(2.)  Where,  under  a  contract  of  sale,  the  price  is  payable  on  a  day 
certain  irrespective  of  delivery,  and  the  buyer  wrongfully  neglects 
or  refuses  to  pay  such  price,  the  seller  may  maintain  an  action  for 
the  price,  although  the  property  in  the  goods  has  not  passed,  and 
the  goods  have  not  been  appropriated  to  the  contract. 

(3.)  Nothing  in  this  section  shall  prejudice  the  right  of  the  seller 
in  Scotland  to  recover  interest  on  the  price  from  the  date  of  tender 
of  the  goods,  or  from  the  date  on  which  the  price  was  payable,  as  the 
case  may  be. 

50. —  (1.)  Where  the  buyer  wrongfully  neglects  or  refuses  to  accept 
and  pay  for  the  goods,  the  seller  may  maintain  an  action  against  hiia 
for  damages  for  non-acceptance. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the  buyer's 
breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in  question 
the  measure  of  damages  is  prima  facie  to  be  ascertained  by  the  dif- 
ference between  the  contract  price  and  the  market  or  current  price 
at  the  time  or  times  when  the  goods  ought  to  hav€  been  accepted, 
or,  if  no  time  was  fixed  for  acceptance,  then  at  the  time  of  the  refusal 
to  accept. 

Remedies  of  the  Buyer. 

51. — (1.)  Where  the  seller  wrongfully  neglects  or  refuses  to  deliver 
the  goods  to  the  buyer,  the  buyer  may  maintain  an  action  against  the 
seller  for  damages  for  non-delivery. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
seller's  breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in  question 
the  measure  of  damages  is  prima  facie  to  be  ascertained  by  the  dif- 
ference between  the  contract  price  and  the  market  or  current  price  of 
the  goods  at  the  time  or  times  when  they  ought  to  have  been  delivered, 
or,  if  no  time  was  fixed,  then  at  the  time  of  the  refusal  to  deliver. 
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52.  In  any  action  for  breach  of  contract  to  deliver  specific  or  ascer- 
tained goods  the  court  may,  if  it  thinks  fit,  on  the  application  of  the 
plaintiff,  by  its  judgment  or  decree  direct  that  the  contract  shall  be 
performed  specifically,  without  giving  the  defendant  the  option  of 
retaining  the  goods  on  payment  of  damages.  The  judgment  or  decree 
may  be  unconditional,  or  upon  such  terms  and  conditions  as  to  dam- 
ages, payment  of  the  price,  and  otherwise,  as  to  the  court  may  seem 
just,  and  the  application  by  the  plaintiff  may  be  made  at  any  time 
before  judgment  or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  be  supplementary 
to,  and  not  in  derogation  of,  the  right  of  specific  implement  in  Scot- 
land. 

53. —  (1.)  Where  there  is  a  breach  of  warranty  by  the  seller,  or 
where  the  buj'er  elects,  or  is  compelled,  to  treat  any  breach  of  a  con- 
dition on  the  part  of  the  seller  as  a  breach  of  warranty,  the  buyer  is 
not  by  reason  only  of  such  breach  of  warranty  entitled  to  reject  the 
goods ;  but  he  may 

(a.)  set  up  against  the  seller  the  breach  of  warranty  in  diminution 
or  extinction  of  the  price;  or 

(b.)  maintain  an  action  against  the  seller  for  damages  for  the 
breach  of  warranty. 

(2.)  The  measure  of  damages  for  breach  of  warranty  is  the  esti- 
mated loss  directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty. 

(3.)  In  the  case  of  breach  of  warranty  of  quality  such  loss  is  prima 
facie  the  difference  between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty. 

(4.)  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price  does  not  prevent  him  from 
maintaining  an  action  for  the  same  breach  of  warranty  if  he  has  suf- 
fered further  damage. 

(5.)  >fothing  in  this  section  shall  prejudice  or  affect  the  buyer's 
right  of  rejection  in  Scotland  as  declared  by  this  Act. 

54.  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer  or  the 
seller  to  recover  interest  or  special  damages  in  any  case  where  bv  law 
interest  or  special  damages  may  be  recoverable,  or  to  recover  money 
paid  where  the  consideration  for  the  payment  of  it  has  failed. 
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PAET  VI. 

SUPPLEMENTAEY. 

55.  Where  any  right,  duty,  or  liability  would  arise  under  a  contract 
of  sale  by  implication  of  law,  it  may  be  negatived  or  varied  by  express 
agreement  or  by  the  course  of  dealing  between  the  parties,  or  by 
usage,  if  the  usage  be  such  as  to  bind  both  parties  to  the  contract. 

56.  "Where,  by  this  Act,  any  reference  is  made  to  a  reasonable  time 
the  question  what  is  a  reasonable  time  is  a  question  of  fact. 

57.  Where  any  right,  duty,  or  liability  is  declared  by  this  Act,  it 
may,  unless  otherwise  by  this  Act  provided,  be  enforced  by  action. 

58.  In  the  case  of  a  sale  by  auction  — 

(1.)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each 
lot  is  prima  facie  deemed  to  be  the  subject  of  a  separate  contract  of 
sale: 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer  announces 
its  completion  by  the  fall  of  the  hammer,  or  in  other  customary  man- 
ner. Until  such  announcement  is  made  any  bidder  may  retract  his 
bid: 

(3.)  Where  a  sale  by  auction  is  not  notified  to  be  subject  to  a  right 
to  bid  on  behalf  of  the  seller,  it  shall  not  be  lawful  for  the  seller  to 
bid  himself  or  to  employ  any  person  to  bid  at  such  sale,  or  for  the 
auctioneer  knowingly  to  take  any  bid  from  the  seller  or  any  such 
person :  Any  sale  contravening  this  rule  may  be  treated  as  fraudulent 
by  the  buyer : 

(4.)  A  sale  by  auction  may  be  notified  to  be  subject  to  a  reserved 
or  upset  price,  and  a  right  to  bid  may  also  be  reserved  expressly  by 
or  on  behalf  of  the  seller. 

Where  a  right  to  bid  is  expressly  reserved,  but  not  otherwise,  the 
seller,  or  any  one  person  on  his  behalf,  may  bid  at  the  auction. 

59.  If!  Scotland  where  a  buyer  has  elected  to  accept  goods  which 
he  might  have  rejected,  and  to  treat  a  breach  of  contract  as  only 
giving  rise  to  a  claim  for  damages,  he  may,  in  an  action  by  the  seller 
for  the  price,  be  required,  in  the  discretion  of  the  court  before  which 
the  action  depends,  to  consign  or  pay  into  court  the  price  of  the 
goods,  or  part  thereof,  or  to  give  other  reasonable  security  for  the 
due  payment  thereof. 

60.  The  enactments  mentioned  in  the  schedule  to  this  Act  are 
hereby  repealed  as  from  the  commencement  of  this  Act  to  the  extent 
in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  affect  anything  done  or  suf- 
fered, or  any  right,  title,  or  interest  acquired  or  accrued  before  the 
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commencement  of  this  Act,  or  any  legal  proceeding  or  remedy  in 
respect  of  any  such  thing,  right,  title,  or  inierest. 

61.—  (1.)  The  rules  in  hankmptcy  relating  to  contracts  of  sale 
shall  continue  to  apply  thereto,  notwithstanding  anything  in  this  Act 
contained. 

(2.)  The  rules  of  the  common  law,  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  provisions  of 
this  Act,  and  in  particular  the  rules  relating  to  the  law  of  principal 
and  agent  and  the  effect  of  fraud,  misrepresentation,  duress  or  coer- 
cion, mistake,  or  other  invalidating  cause,  shall  continue  to  apply 
to  contracts  for  the  sale  of  goods. 

(3.)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall 
affect  the  enactments  relating  to  bills  of  sale,  or  any  enactment 
relating  to  the  sale  of  goods  which  is  not  expressly  repealed  by  this 
Act. 

(4.)  The  provisions  of  this  Act  relating  to  contracts  of  sale  do  not 
apply  to  any  transaction  in  the  form  of  a  contract  of  sale  which  is 
intended  to  operate  by  way  of  mortgage,  pledge,  charge,  or  other 
security. 

(5.)  Nothing  in  this  Act  shall  prejndice  or  affect  the  landlord's 
right  of  hypothec  or  sequestration  for  rent  in  Scotland. 

62. — ■  (1.)  In  this  Act,  unless  the  context  or  subject  matter  other- 
wise requires, — 

"  Action  '■  includes  counterclaim  and  set  off,  and  in  Scotland  con- 
descendence and  claim  and  compensation: 

"  Bailee  "  in  Scotland  includes  custodier : 

"  Buyer  "  means  a  person  who  bu^ys  or  agrees  to  buy  goods : 

"  Contract  of  sale"'  includes  an  agreement  to  sell  as  well  as  a  Sale; 

'  Defendant "  includes  in  Scotland  defender,  respondent,  and 
claimant  in  a  multiple-poindiag : 

"  Delivery  "'  means  voluntary  transfer  of  possession  from  one  person 
to  another : 

"  Document  of  title  to  goods  "  has  the  same  meaning  as  it  has  in 
the  Factors  Acts: 

•'Factors  Acts"  means  <he  Factors  Act,  1889,  the  Factors  (Scot- 
land) Act,  1890,  and  any  enactment  amending  or  substituted  for  the 
same : 

"  Fault"  means  wrongful  act  or  default: 

"  Future  goods  "  means  goods  to  be  manufactured  or  acquired  by 
the  seller  after  the  making  of  the  contract  of  sale : 

"  Goods  "  include  all  chattels  personal  other  than  things  in  action 
and  money,  and  in  Scotland  all  corporeal  movables  except  money. 
The  term  includes  emblements,  industrial  growing  crops,  and  things 
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attached  to  or  forming  part  of  the  land  which  are  agreed  to  be  sev- 
ered before  sale  or  under  the  contract  of  sale : 

'■  Lien  "  in  Scotland  includes  right  of  retention : 

"  Plaintiff  "  includes  pursuer,  complainer,  claimant  in  a  multiple- 
poinding  and  defendant  or  defender  counterclaiming : 

"  Property  "  means  the  general  property  in  goods,  and  not  merely 
a  special  property: 

"  Quality  of  goods  "  includes  their  state  or  condition : 

"  Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery ; 

"  Seller "  means  a  person  who  sells  or  agrees  to  sell  goods : 

"  Specific  goods "  means  goods  identified  and  agreed  upon  at  the 
time  a  contract  of  sale  is  made. 

"  Warranty  "  as  regards  England  and  Ireland  means  an  agreement 
with  reference  to  goods  which  are  the  subject  of  a  contract  of  sale, 
but  collateral  to  the  main  purpose  of  such  contract,  the  breach  of 
which  gives  rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject 
the  goods  and  treat  the  contract  as  repudiated. 

As  regards  Scotland  a  breach  of  warranty  shall  be  deemed  to  be  a 
failure  to  perform  a  material  part  of  the  contract. 

(2.)  A  thing  is  deemed  to  be  done  "in  good  faith"  within  the 
meaning  of  this  Act  when  it  is  in  fact  done  honestly,  whether  it  be 
done  negligently  or  not. 

(3.)  A  person  is  deemed  to  be  insolvent  within  the  meaning  of  this 
Act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of 
business,  or  cannot  pay  his  debts  as  they  become  due,  whether  he  has 
committed  an  act  of  bankruptcy  or  not,  and  whether  he  has  become 
a  notour  bankrupt  or  not. 

(4.)  Goods  are  in  a  "  deliverable  state  "  within  the  meaning  of  this 
Act  when  they  are  in  such  a  state  that  the  buyer  would  under  the 
contract  be  bound  to  take  delivery  of  them. 

63.  This  Act  shall  come  into  operation  on  the  first  day  of  January 
one  thousand  eight  hundred  and  ninety-four. 

64.  This  act  may  be  cited  as  the  Sale  of  Goods  Act,  1893. 
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(References  are  to  sections) 
ABANDON 

intent  to,  as  excusing  other  party  from  performance,  467. 
(See  Repudiation.) 

ABANDONMENT.      (See  Repudiation;  Waives.) 

ABBREVIATIONS 

in  memorandum  under  Statute  of  Frauds,  105. 

ABOUT 

meaning  of  as  to  quality,  464. 
as  to  time,  452. 

ABSCONDING 

of  buyer  as  justifying  stoppage  in  transitu,  522,  note  19. 

ACCEPTANCE 

inspection  of  goods  as  condition  precedent  of,  470. 

meaning  of,  482. 

no  waiver  of  default  in  quality,  488. 

quantity,  486. 

time,   487. 
of  goods  bars  action  for  damages  when,  484-494. 

how  indicated,  481,  483. 
of  offer  by  telegraph,  5 
of  partial  delivery,  460. 

of  subsequent  instalments  excused  by  default  in  previous  instalments,  467. 
rescission  of,  492. 
Sales  Act  on  buyer's  obligation  of,  446. 

manifestation  of,  481. 

effect  of,   as  waiver,  484. 
(See  Mutual  Assent;  Payment.) 
Undee  the  Statute  of  Frauds 

after  withdrawal  of  seller,  is  ineffectual,  82. 

agent  may  make,  81. 

by  dealing  with  goods  as  owner,  77. 

by  one  joint  buyer  is  insufficient,  81. 

dealing  with  the  goods  as  owner  amounts  to,  77. 

definition  of,  75. 

delivery  at  specified  place  is  not,  81. 

to  bailee  is  not,  81. 
detention  of  goods  may  indicate,  77. 
does  not  preclude  right  to  object,  78. 

[1203] 
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[References  are  to  sections.] 
ACCEPTANCE  —  Continued. 
U>.'DER  THE  Statute  of  Frauds  —  Continued, 
identification  of  the  goods  essential  for,  74,  75. 
is  a,  question  of  fact,  90. 
may  be  by  agent,  SI. 

subsequent  to  the  bargain,  76. 

witlidra-wu  prior  to  receipt,  82. 
maj'  precede  or  follow  receipt,  76. 

transfer  of  property,  75. 
meaning  of,  75. 

modern  Englisli  rule  as  to,  80. 
mortgaging  goods  indicates,  77. 
not  equivalent  to  delivery,  74. 
of  chose  in  action,  95. 
of  part  of  the  goods,   94. 
of  sample,  94. 

precludes  right  of  rejection,   79. 
resale  is,  77. 

seller  may  not  be   agent   for,   81. 
time  of,  76. 
under  a  mistake,   83. 
where  property  has  not  passed,  73. 
who  may  make,  81. 

ACCESSION 

bujer  entitled  to,  in  conditional  sale,   334. 

ACCORD 

after   breach   of  written   contract,    118. 

ACCORD  AND  SATISFACTION 

of  right  of   atticin  for   deceit,  646. 

whether  infant  can  rescind,  without  returning  consideration,  19,  note. 

(See  AccEPTAKCE;  Payment.) 

ACCOUNT 

recovery  for  legal  items  of,  681. 

ACCOUNT  STATED 

not  enforcible  where  partly  based  on  illegal  items,  681. 

ACTION 

but  one  allowed  for  a  single  breach,  500a. 
for  all  breaches  then  existi-ng,  500b. 
by  defrauded  buyer  or  seller  for  deceit,  646. 

hy  infant  to  recover  property  whether  indica;tes  disatffirmance  of  sale,  15. 
definition    of,    in    Sales    Act    includes    counterclaim,    set-oflf   aad   suit  ia 

equity,    619. 
for  damages  for  breach  of  warranty,  490,  607,  813-615. 
for  buyer's   failure   to   accept,  499. 
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[References  are  to  sections.] 
ACTION  —  Continued. 

for  damages  for  deceit  infant  buyer,  36. 

for  disturbance   of   conditional   buyer's  rights,  333. 
for  nonacceptance  of  goods,  580-589. 
for  refusal  to  deliver  goods,  597,  599. 
for  every  right  under  Sales  Act,  617. 
for  price   bars   right   of   conditional  seller   to  reclaim  goods,   571,   579. 
maintainable  by  conditional  seller,  333. 
inspection  as  condition  precedent   of,  473. 
not  maintainable  for  goods  sold  illegally,  666,  6G9,  674. 
of  goods  sold  by  corporations  doing  business  illegally,  673. 
when  goods  destroyed,  160,   162,  164,  301. 
when  property  has   passed,  561. 

has  not  passed,  562-579'. 
when  payable  on  day  certain,  575. 
when  seller  may  maintain,  560-579. 
measure  of  damages  in,  for  deceit,  613,  646. 

memorandum  under  Statute  of  Frauds  cannot  be  made  after  bringing,  117. 
on  case  lies  for  breach  of  warranty,  197. 
provision  of  Statute  of  i<>auds  denying,  126. 
right  to  bring  immediate,  for  repudiation,  585. 
(See  Damages;  Price ;  Remedies.) 
ACTUAL  EECEIPT 

Undee  Statute  of  Frauds 
by  delivery  at  a  specified  place,  88, 
to  a  bailee,  86,  ST. 
to  a  carrier,  89. 
by  receiving  document  of  title,  93. 

a   symbol   of  goods,    92. 
definition  of,   84. 

forcible  giving  or  taking  of  possession  is  not,  85. 
is  a  question  oi  fact,  96. 
may  precede  or  follow  acceptance,  76. 
New  York  rule,  87. 
not  equivalent  to  delivery,  74. 
of  choses  in  action,  95. 
of  goods  already  in  buyer's  hands,  86,  90. 
in  the  hands  of  bailee,  8G,  87,  89. 
in  the  seller's  hands,  86,  91. 
of  part  of  the  goods,  94. 
of  sample,  94. 
time  of,  76. 

where  title  has  not  passed,  73. 
whether  mere  words  can  amount  to,  87. 
whether  seller  may  be  agent  for,  86,  91. 
(See  Frauds,  Statute  of.) 
ADMINISTRATOR.     (See  Executob  and  ADMiNiSTRiTOE.) 

ADOPTION 

of  contracts  made  on  Sunday,  667. 
(See  Ratification.) 
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[Eeferences  are  to  sections.] 
AFFIRMATION 

distinguished   from  statement  of  opinion,   202-204. 
gist  of  action  on  warranty  is,  196. 
of  title  a  warranty,  217. 
prior  to  the  bargain,  196,  210. 
subsequent  to  the  bargain,  198,  211. 
was  not  warranty  in  early  law,  195. 
when  must  be  made  to  constitute  warranty,   196. 
(See  Fkaud;  Waebantt.) 

AFTER   ACQUIRED    GOODS 

effect  in  equity  of  contract  to  sell  or  mortgage,  138-145. 
at  law  of  attempted  sale  of,  127-137. 
(See  FuTUBE  Goods.) 

AGE 

false  representations  of,  by  infant,  26. 

AGENCY 

contract  of,  is  not  within  the  Statute  of  Frauds,  58. 
distinguished  from  conditional  sale,  338. 
(See  AGENT;  Factob.  ) 

AGENT 

auctioneer   is,   for   both   parties   to   sign   memorandum,    115. 

authority  of,  to  fill  in  blanlc  in  memorandum,  112. 
to  warrant,  445. 

bailee  becomes,   for   the   transferee   of   negotiable  documents   of   title,  93. 

broker  is,  to  sign  memorandum  for  buyer  and  seller,  116. 

cannot  recover  compensation  for  negotiating  sale  by  illegal  means,  674. 

liability  on   memorandum   made   by,   for   undisclosed   principal,   105. 

lien  lost  by  delivery  to  buyer's,  512. 

married   woman  may   be,   for   her   husband,   48. 

may  accept  under  Statute  of  Frauds,  81. 

may   sign  memorandum   under   Statute  of   Frauds,   114. 

no  implied  warranty  of  title  in  sales  by,  220. 

of    unlicensed    foreign    corporation,    when    prohibited    from    doing    busi- 
ness, 673. 

one  party  to  transaction  cannot  be,  for  the  other  in  signing  memorandum 
under  Statute  of  Fi-auds,  114. 

one  person  may  be,  for  both  parties  under  the  Statute  of  Frauds,  114. 

right  to  stop  in  transit  ended  by  delivery  to  buyers,  524. 

seller  has  lien  though  holding  goods  as  buyer's,  507. 

seller  may  be  buyer's,  to  receive  under  Statute  of  Frauds,  91   (but  see .86). 

seller  may  not  be,  to  accept  under  Statute  of   Frauds,  81. 

undisclosed   principal   may   rely  on   memorandum   signed   by,    under  the 
Statute  of  Frauds,  105. 

warranty  of  authority  of,  to  make  sale,  220. 

when  goods  may  be  stopped  though  sent  to  buyer's  forwarding,  530. 
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[References  are  to  sections.] 
AGENT  —  Continued. 

wliether  authority  of,  to  sell  includes  authority  to  warrant,  445. 
■who  has  made  advances  entitled  to  remedies  of  an  unpaid  seller,  503. 
who  may  be,  to  sign  memorandum  under  the  Statute  of  Frauds,  114. 
written  instruction  to,  is  not  a  memorandum  of  contract  subsequently 
made  by  agent,   106. 
(See  FACTOR;    Pbincipal.) 

AGREEMENT 

mistake   in   expression   of,   655. 
of  sale,  meaning  of  2,  n.  4. 

"ALL   CONVENIENT  SPEED," 

meaning  of,  462. 

ALTERATION 

of  document   of   title,   443. 

of  terms   of   contract  within  Statute  of  Frauds,   120-124. 

ALTERNATIVE 

iixing  price   in  the,   169. 

may  be  used  as  means  of  wagering,  169. 

AMBIGUITY 

in  terms  of  agreement,  5,  645. 

ANIMALS 

conditional   buyer    of,    entitled   to  young,   334. 
sale  of  future  young  of,  136. 

ANTECEDENT  DEBT 

unauthorized  sale  for,  does  not  bind  principal,  317. 
whether   one   who   buys   for,   is   a  purchaser   for   value,  620. 

ANTICIPATION 

restraint   of,    by   married   woman,    46. 

ANTICIPATORY   BREACH 

measure  of  damages  for,  587. 
right  to  sue  immediately  for,  585,  598. 
(See  Repudiation.) 

APPARENT  OWNER 

conditional   seller   is  not,   324. 

except  in  a  few  states,  325. 
factor  as,  317. 

factor  as,  under  Factors'  Acts,  318^23. 
possession  does  not  make,  313. 

by   one   who   habitually   sells    such   goods,   314. 
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[Ref-erenees  aie  to  sections.] 
APPARENT   OWNER  —  Continue  d. 

poaaeasiom  with  authority   to  obtain  offers,  315. 
with   indicia   of   title,    316. 
with  power  to  sell,  317. 
■sales  by,   312,   et   seq. 

(See   Agbjmt:    Estoppel;    Eaotoh.) 

APPROPRIATION 

of  goods  to  the  buyer  subsequent  to  the  bargain,  274,  et  seq. 

(See  Subsequent  Appkopbiation. ) 
where  selection  required  by  the  contract  to  precede,   158. 

APPROVAL 

buyer's  creditors  cannot  levy  on  goods  sold  on,  273. 

condition    of    buyer's    must    be    expressed    in    memorandum    under    the 

Statute  ot  Frauds,  104. 
nature    and    effect    of    sale    on,    270-273. 
risk  is  on  buyer  in  sale  on,  273. 
time  allowed  for  trial  in  sale  on,  272. 
when  property  passes  in  sale  on,  272. 
under  Sales   Act   in   sale   on,   263. 

(See   Eetuen;    Tkial.) 

ARRIVE 

sales    to,    129,    188. 

ASSENT 

by    the    buyer    after    goods    have   been    put    in.  a    deliverable    state   not 

essential    to    transfer    of    property,    265. 
capacity   of   lunatic   to,   29,   33. 
meaning  of,   in   the   formation  of   contracts,   33. 
(See  ACCEPTANCE;  Mutual  Assent.) 

ASSIGNEE  IN  BANKRUPTCY.      (See  Bankruptcy;   Insolvency.) 

ASSIGNMENT 

effect   of   general,   where   property   conditionally   sold,   326. 
assignee   under   general,    is    not    purchaser   for   value,   620. 
of  buyer's  right  under  a,  conditional  sale,  332. 
of   contractual   obligation   in   document  of  title,   426. 
of    debt,   whether   within   Statute    of    Frauds,    67. 
of  future  choses  in  action,  145. 
of  seller's  right  under  a  conditional  sale,  332. 
(See  Document  of  Title.) 

ASSIGNMENT   FOR  BENEFIT  OF   CREDITORS 

asisignee   under,    is   not    purchaser    for   value,    620. 
effect  of,  on  goods  conditionallv  sold,  326. 

rule   against  retentiori  of  possession  not  applicable  to,   360,  370. 
(See  Retention  of  Possession.) 
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[References  are  to  sections.] 

ATTACHING  CREDITORS.      (See  Attacumejst;  Ceediiobs;  Retention  of 
Possession.) 

ATTACHMENT 

by  buyer's  creditors  does  not  defeat  sellei-'s  right  to  stop  in  transitu  533. 

by  mortgagee  destroys  right  of  foreclosure,  571. 

conditional    seller   cajuiot   sue   for   price   after,    571. 

of  goods  bought  under  sale  within   Statute  of  Frauds,  72. 

for   whic'.i    negotiable    document    is   outstanding,   not   allowed   under 
Sales  Act,   438. 

Trlietlier  allowed  at  Common  Law,   439. 

for    which    nonnegotiable    document    is    outstanding,    428. 
waives  lien  on  goods  attached,  516. 

(See   Cbeditoks;    Retention  of  Possession.) 

ATTORNMENT 

operates  as  delivery  by  seller,  454. 
termiaates   right  to   stop   in   transitu,   527,   528. 
refusal   of   wrongfully,   terminates   riglit   to   stop,   529. 
(See  Document  of  Title;  Retentkin  oe  PossEasioN.) 
Under  Statute  of  Fbauds 

necessary   for   actual   receipt,   86. 

where    document  of    title    nonnegoUable,    93. 
unnecessary  whei'e  document  of   title  aegutiable,  93. 

AUCTION 

effect   of    puffing   at,    298. 

conditions   preventing  immediate  transfer  of  property,  296. 

contract   complete  when  hammer   falls,  296. 

contract  not  to  bid  at,  illegal,  29S. 

formation  of  contract   by,   296. 

memorandum  of  sales  within   the   Statute   of  Frauds  at,   115. 

property   passes  when  hammer  falls,  296. 

provisions  of  Sales  Act  in  regard  to  sales  at,  294. 

sales  of  separate  lots,  at,,  295. 

when  auctioneer   may  make  memorandum  in  sales  at,   115. 

without    reserve,    297. 

AUCTIONEER 

does  not  impliedly  warrant  title,  220. 

clerk  of,  may  sign  memorandum  under  Statute  of  Frauds,   115. 
is  Eigent  for  both  parties  to  sign  memorandum,  under  Statute  of  Frauds, 
115- 

AVOIDANCE.     (See  Rescission.) 

BAILEE 

actual  receipt  under  Statute  of  Frauds  of  goods  in  the  hands  of,  86,  93. 
attornment  by,  terminates  right  to  stop  in  transitu,  527,  528. 
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[References  are  to  sections.] 

BAILEE  —  Continued. 

defrauded   buyer   may   make   himself   seller's,  649. 
delivery  by  seller  of  goods  in  hands  of,  454. 
(See  Retention  of  Possession.) 
by  seller's  agreement  to   hold  as  buyer's    (see  Retention  of  Pos- 
session. ) 
delivery  to,  a;;  actual  receipt  under  the  Statute  of  Frauds,  86,   87. 

is  not  acceptance  under  Statute  of  Frauds,  81. 
demand  by  owner  »  defense  for,  against  bailor,  421. 
liability  of,  for  misdescription  in  documents  of  title,  420. 
liability  of,  under  documents  of  title  when  goods  not  received,  418,  419, 
lien  of  seller  lost  by  delivery  to  buyer's,  512. 

by  becoming,  for  subpurchaser,  509. 
may   deliver  goods  to  owner,  421. 

must  take  up  negotiable  document  of  title  on  surrendering  goods,  424. 
seller   has   lien   thougli   holding  goods   as   buyer's,   507. 
seller's   obligation  to  deliver   when  goods   in  possession  of,   454. 
seller    may    make    himself    buyer's,    and    recover    price    though    contract 

executory,  562-579. 
when  goods  may  be  stopped  though  sent  to  buyer's  forwarding,  530. 
whether  when   seller  becomes,  there  is  actual  receipt  under  the  Statute 

of  Frauds,   86,  91. 
■who  innocently  redelivers  to  bailor,  not  liable  to  true  owner,  421. 
wrongful  refusal  of  attornment  by,  terminates  right  to  stop  in  transitu, 
529. 
(See  Document  of  Title;   Retention  of  Possession;    Stoppage  in 
Transitu.  ) 

BAILMENT 

distinction   between,    and   sale,   .338. 

(See    Grain    Elevators;    Lease;    Conditional    Sale;    Document   of 
Title.  ) 

BANKRUPTCY 

buyers  trustee  in,  may  by  paying  price  obtain  goods,  507. 
claim   against    bankrupt   seller   provable   in,   602. 

bankrupt   buyer    provable   in,   662. 
effect  of,  on  sales  and  contracts  to  sell,  662. 
excuses  agreement  to  give  credit,  662. 
of  factor  does  not  deprive  principal  of  title,  338. 
rights   of   trustee   in,  where   property  conditionally   sold,   326. 
rules  in  regard  to,  not  included  in  Sales  Act,  623. 
Statute   of,   forbids   giving  specific   performance   against  insolvent  seller, 

144. 
trustee  in,  of  infant  cannot   avoid  sale,   13. 

does   not   impliedly    warrant    title,    220. 

not   a.   purchaser   for   value,   620. 

takes  title  as  of  what  time,  662. 
when  taking  part  in   proceedings,   waives   lien,   516. 
(See    INSOLVENCY;    Tendeb.) 
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BANKS 

allowed  to   recover   on  loans  illegally  made,  673. 

BARTER 

by   factor   does  not  bind  principal,  317. 
coatiacts  of,  are  within  Statute  of  Frauds,  .56,  69. 
governed  by  the  same  rules  as  sales,  170. 
implied   warranty  of  title   in,   218. 
is  a  sale  under  Sales  Act,  166. 

BEARER 

documents   of   title   running   to,   408. 

"  BETWEEN  •• 

two  specified  days,  meaning  of,  452. 

BICYCLE 

not  necessary  for  infant,  23. 

BILATERAL  CONTRACT 

induced  by  fraud  may  give  rise  to  action  of  deceit,  646. 

with  infant  binding  on  adult,  12. 

illegal,    distinguished   from  unilateral,   681. 

(See    CONSIDERATION;    UNILATERAL    CONTRACTS.) 

BILL  OF  EXCHANGE 

at  sight  with  bill  of  lading  attached,  imposes  condition  of  payment,  290. 

attached  to  bill  of  lading  imposes  implied  condition,  289. 

payable    on    time    with    bill    of    lading    attached    imposes    condition    of 

acceptance  but  not  payment,  290. 
payment  of  cannot  hi  recovered  if  document  securing  is  invalid,  435. 
when  acceptance  of,  destroys  lien,  502. 
(See  Negotiable  Instrument.) 

BILL  OF  LADING 

as  a  form  of  document  of  title,  404. 

attached  to   draft  indicates   condition  that  draft   must  be  honored,   289. 

delivery  of  a  sufficient  change  of  possession  in  Kentucky,  370. 

in  Louisiana,   371. 

in  Maine,  372,  n.  31. 

(See  also  366,  374  and  Retention  of  Possession.) 
effect  of  intention  at  variance  with  form  of,  291. 
effect  of  outstanding,  on  right   to   stop  in   transitu,   540,   542. 
form  of,  not  conclusive  evidence  of  transfer  of  property,  291. 
if  containing  the  word  "order"  must  be  surrendered  to  get  goods  from 

carrier,  285. 
in  the  Civil  Law,  293. 
issued  by  railroads  in  this  country  used  as  document  of  title,  282. 

by  water  carriers  only,  used  in  England  as  document  of  title,  282. 
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BILL  OF  LADING  —  Continued. 

legislation  in  regard  to  negotiability  of,   407. 

liability   of  carrier  upon,  wlien  goods  not   received,  418,  419. 

made  to  third  person  as  seller's  agent  gives  title  to  him,  286. 

making  bearer   consignee,   288. 

methods  of  securing  paynifent  of  tiie  price  by  means  of,  29-1,  et  seq. 

naming    buyer    as    consignee,    indicates    transfer-  of   property   to    buyer, 

282,  285. 

consignee  in  care  of  another,  288. 

consignor  as  consignee  also  indicates  retention  of  title,  282,  283. 
provisions  as  to  inspection  in,  478.  w  3_*?  ^ 

remains  a  valid  symbol  of  the  goods  herw  long,^^it. 
reserv-ition   of   possession   of   property   by   means   of:    provision  of   Sales 

Act,  281   et  seq. 
retention  of  "  order  "  bill  gives  a.  lien  though  b-uiyer  ia^  consignee,  285. 
risk   of   loss  where  goods  shipped  under,   305. 
'■  straight,''  need  not  be  surrendered  to  carrier  to  get  goods,  285. 
transfer  of,  as  actual  receipt  under  Statute  of  Frauds,  93. 
when  buyer  )iiay  effectively  transfer,  without  accepting  draft,  292. 
where  shipper  is  consignee  his   title  may  be  only  for  security,  284. 
with    directions    to.  notify    purchaser,    287. 
without  word  "  order  ''  need  not  be  surrendered  to  carrier  to  get  goods, 

285. 
with   sight   drafl  attaclied   indicates   condition   that  draft  must  be  paid, 

2!I0. 
v\ith    till  e    dr.ift   attached    indicates    condition    that   draft   must   be   ac- 

cepte  I,   290. 
■wrongful   pledge  of,   292,   426,  427. 

(Sije  ]Jocumln-j:s  of  Title.) 

BILL    OF    SALE 

must   be  recorded  in  Englmd,  352. 
recording  of,  allowed  in  Iowa,  308. 

Kentucky,    370. 

Maryland,   373. 

Washington,  401. 

bait  not  in  New  Hampshire,  382,  n.  94. 

Virginia,  400. 

West  Virginia,  402. 
(See  Eetention  op  Possession.) 

BILLS  OF  SALES  ACT 

in   England  requires  record  of  bills  of  sales,  352. 

BILLS  AND  NOTES.     (See  Negotiable  Insteument. ) 

BLANK 

bill   of   Irding  -with,  for  consignee's  name,  408,  n.  23. 
memorandum  tinder   the  Statute  of  Frauds,  signed  in,  112. 
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BONA   FIDE    PURCHASER   FOR   VALUE 

assignee  under  general  assignment  is  not,  820. 
attaching   creditor   is  not,  620. 

from  transferee  ot  iirfant  is  not  protected  at  common  law,  14. 
is  protected  under  Sales  Act,  348. 

insane  person  is  not  protected  at  common  law,  31. 
is  protected  under  Sales  Act,  348. 

intoxicated  person  is  probably  protected  at  common  law,  40. 
is  protected  under  Sales  Act,  348. 
may  rely  upon  form  of  negotiable  bill  of  lading,  291. 
of  bankrupt's  estate  from  bankrupt  gets  no  title,  682. 
-of  crops   mortgaged  before  grown,    135. 
one  who  takes  honestly  but  negligently  is,  under  Sales  Act,  619,  621. 

is  generally  at  Common  La^v,  621. 
in  satisfaction  of  antecedent  debt  is,  under  Sales  Act,  619,  620. 

not  generally  at  Common  Law,  620. 
as  security  for   antecedent   debt  is,   under  Sales   Act,   619,   620. 

not  generally  at  Common  Law,  620. 
in  exchange   for  executory  promise   is  under  Saks  Act,   619',   620. 

not  generally   at   Common  Law,   620. 
trustee  in  bankruptcy  is  not,  620. 

30NA  FIDES 

definition  of  under  Sales  Act,  619. 
at  Common  Law,  621. 

:bond 

sale  of,  is  within  Statute  of  Frauds,  67. 
implied  warranty  of  seller's  title  to,  218. 

BOOKS 

entries  in  broker's,  as  memorandum  to  satisfy  Statute  of  Frauds,  116. 

BOUGHT   AND   SOLD   NOTES 

as  memorandum  under  the  Statute  of  Frauds,  116. 

BREACH 

agreement  to  vary  written  contract  after,   118. 

distinction  between  partial  and  total,  500. 

if  more  than  one,  all  must  be  joined  in  action,  500b. 

measure   of   damages  for   anticipatory,   587. 

memorandum   to   satisfy   Statute   of   Frauds  may  be  made   after,   117. 

only  one  action  for  single,  500-a. 

rescission  of  executory  contract  for  material,   572. 

right   to  sue   immediately  for   anticipatory,   585,   598. 

(S«e  ACTION;   DAMAGES;    WAEBANTY.  ) 

BREEDER 

of  cattle  subject  to  implied  warranties  like  a  manufacturer,  240. 
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BROKER 

is  agent  to  sign  memorandum  under   the  Statute  of  Frauds,   116. 
memorandum  of  sales  under  Statute  of  Frauds  made  by,  116. 
without  required  license  cannot  recover  commission,  669. 

BUILDINGS 

may  be  goods  within  Statute  of  Frauds,  60. 

BULK 

sales   in,  when  fraudulent,   643. 

constitutionality  of   statutes  regarding,   643. 

BULKY  GOODS 

in  Colorado   how   delivered,   359. 

in  Delaware  how  delivered,  361. 

in  Iowa  symbolical  change  of  possession  sufficient,  368. 

in  Kentucky    rule    against    retention    of    possession   not   strictly   applied 

to,  370. 
in  Maine  mere  words  may  constitute  delivery  of,  372. 
in  Massachusetts  may  be  delivered  by   delivery  of  part,  374. 
in  Michigan  notice  of  sale  equivalent  to  delivery  of,  375. 
in  New  Hampshire  constructive  notice  may   be  given   of   sale   of,   382. 
in  New  York  if  change  of  title  indicated,  location  need  not  be  changed, 

385. 
in  Nevada,  what  is  sntHcient  change  of  possession,  381,  n.  88. 
in  Pennsylvania  constructive  delivery  of,  sufficient,  391,  a.  46,  55. 
in  Wisconsin    retention    of    possession    of,    presumably    fraudulent,    403, 

note  31. 

BURDEN   OF  PROOF 

is  on  seller  in  sale  by  sample  to  show  goods  are  equal  to  sample,   255. 
(See  CONDITION;  Pbjssumption. ) 

BUSINESS 

whit  constitutes   doing,   673. 

"  BUY  " 

does  not  necessarily  indicate  executed  sale,  262. 

BUYER 

definition  of  in  Sales  Act,  619. 

fraud  against,   638. 

fraud  against   subsequent,   644. 

remedies   for,    652. 
may   rescind   executed   sale  when,    570. 

may  sue   seller  for  conversion  where  property  has  passed,  594,  595. 
name  of,  must  appear  in  memorandum  under  the  Statute  of  Frauds,  102. 
property   presumably  passes   though   something   remains   to   be   done  by, 
to  put  goods  in  deliverable  state,   265. 
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BUYER— Continued. 

remedies  of,  for  breach  of  warranty  under  Sales  Act,  603. 

are   mutually   exclusive,   612. 
right  of  action  of,  for  nondelivery  when  property  has  passed,  594-596. 
when  property  has  not  passed,  597-599. 

CAPACITY.     (See    Agent;    Cobpobation;    Dbujstkabd;    Infant;    Lunatic; 
Mabbibd  Woman.) 

CARGO 

meaning  of,  464. 

CARRIAGE 

not  necessary  for  infant,  23. 

CARRIER 

attornment  of,  terminates  right  to  stop  in  transitu,   527,  528. 

cannot  be  agent  to  accept  under   Statute  of  Frauds,  81,  89. 

cannot   be    sued    by    purchaser    of    goods    under    sale   within   Statute    of 

Frauds,  72. 
delivery  to  as  fulfilment  of  seller's  obligation  to  deliver,  469. 

as  indicating  transfer  of  property,  278-280. 

on  behalf  of  the  buyer-provisions  of  Sales  Act,  468. 

may  be  receipt  under  the  Statute  of  Frauds,  89. 
effect   of   form   of   bill  of   lading   on   appropriation   by   delivery  to,   282, 

et  seq. 
(See  Bill  of  Lading.) 
liability  of,  to  assignee  of  contract  in  Dill  of  lading,  426. 

to  owner  of  goods,  426. 

upon  bill  of  lading  when  goods  not  received,  418. 
must  allow  inspection,  478. 
obligation  to  insure  goods  in  hands  of,  468. 
payment  of  freight  to,  as  affecting  transfer  of  property,  280. 
property  does  not  pass  on  delivery  to,  if  order  is  not  properly  filled,  278. 
property  passes  to  buyer  on  -delivery  to,  if  in  conformity  with  order,  278. 
risk  of   loss  while  goods  in  hands  of,  245. 

(See  Risk   of  Loss.) 
shipments   C.  O.  D.  will  not  prevent  property  from  passing,  279. 
-when   property   is   transferred   on  shipment  f.   o.   b.,   280. 
•where    seller   is   to   pay   freight   property   presumably   does   not   pass  on 

delivery  to,  280. 
(See  Bill  of  Lading;  Stoppage  in  Tbansitu.) 

CASE 

action   on   the,   lies   for   breach   of   warranty,   197. 
(See  ACTION;    Deceit.) 

CASH   SALE 

by  auction,  296. 
early  law  as   to,   341. 
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CASH  SALE  —  Continued. 

meaning   of   the   term,    340. 

presumpti..a  of  lien  rather  than,  favored  in.  modern  law,  342. 

waiver   of  condition   in,   345. 

(See  C.  0.  D.;  C'o.\ditio.\al  Sale;  Lien.) 

CAVEAT  EMPTOR.    (See   Waeeanty.) 

CERTIFICATE 

of   architect  or  engineer   as   a,  condition,   177. 

CERTIFICATE   OF   STOCK 

sale  of,   is  within  Statute  of  Frauds,  67. 

(See  Stock.) 

CHANGE  OF  POSSESSION.    (See  Delivery;  Retention  of  Possession.) 

CHATTEL   MORTGAGE 

after   attachment  by  mortgagee  no   foreclosure   allowed,   571. 
analogy  to  conditional  sale,  337,  579. 

CHECK.    (See  Negotiable  Papee.) 

CHOSE  IN  ACTION 

implied  warranty   of   seller's   title   to,   218. 

me.inng  of,    under   Statute   of   Frauds,   58. 

acceptance  and  receipt  of,  under   Statute  of  Frauds,  95. 

bona  fide  purchaser  of,  takes  subject  to  equities,  650. 

sale  of  future,  145. 

sale  of,  is  within  Statute  of  Frauds  in  Sales  Act,  52. 

sale  of  tangibk',    is    within    ordinary    Statute    of    Frauds,    67. 

CHILD.     (See  Infant.) 

CIVIL   LAW 

acceptance  of  goods  under,  does  not  involve  release  of  seller's  obligation, 

494. 
buyer  may  recover  price  in,  though   property  not  passed,  574. 
construction   of   condition   requiring   valuation   in,    175. 
distinction  in,  between  mora  Eund  breach,   500. 
documents  of  title   in,   293. 

how  far  agreemejit  for  valuation   conclusive  in,   177. 
necessity  of  fixing  the  price  in,  267. 
recoupment  in,   606. 

requirement  of  a   money   price   in,   170. 
rescission  in,   for  breach  of  warranty,   609. 
risk  of  loss  in,  307-309. 

rules   of,  governing  destruction   of   the  subjeet  matter   of   sale,   165. 
stoppage   in    transitu   in,    519'. 
warranty  of  quality   in,    247. 
warranty  of  title  in,  222. 

when  a  sale  was  complete  in  Roman  Law,  307. 
when  title  passes  in  m.odern,  308. 
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CLOTHING 

is  necessary  for  infant,   22. 

unless  exceptionally  elegant,  23. 

or  sufficient  previous  supply,  25. 
for  married  woman,  48. 

COAL 

sale  of  illegal  if  in  violation  of  statute  requiring  public  weighing,  669. 

C.  0.  D. 

condition  imposed  by  letters,  345. 

meaning  of  is  collect  on  delivery,  279. 

property  may  pass  when  goods  sent,  at  Common  Law,  279. 

under    Sales    Act,    2(Jo. 
no  inspection  allowed  when  goods  sent,  479. 
provisions  of  Sales  Act,  as  to   effect  on  right  of  inspection,   470. 

COERCION 

rules  in  regard  to,  not  included  in  Sales  Act,  623. 
(See   Duress.) 

COLLATERAL 

necessity  of  warranty  being,  182-185. 

COLLUSION 

excuses   condition   requiring   architects   certificate,    177. 
(See  Fraud;  Pbevektion.) 

COLLECT  ON  DELIVERY.     (See   C.   0.  D.) 

COMMERCIAL  AGENCY 

fraudulent  statement  to,  may  be   fraud  against  buyer,   636. 
how   long  may  be   relied  on,   636. 

COMPROMISE 

agreements  of,  are  not  within  Statute  of  Frauds,  59. 

CONCEALMENT 

of  facts  may  be  fraud,  631. 
(See  Fbaud;   Silence.) 

CONDITION 

delivery  is  concurrent,  with  payment,  447,  448. 
express,  186. 
implied,  187. 

in  regard  to  arrival  on  time,  189. 
in  sales  on  approval,  270. 
to  arrive,  18'8. 
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CONDITION  —  Continued. 

inspection  as  precedent,   to  paying  price,  473. 

to    transfer   of   property,   472. 

as  subsequent,  474. 
meaning  of  term,   179,   180. 

plaintiff  must  offer  to  perform  as  concurrent,  448, 
precedent,  concurrent,  and  subsequent,   179. 

in  conditional  sales,  330. 

for  valuation  is  necessary  or  inherent,   174. 
prevention  of  liappening  of,  193. 

provisions  of  Sales  Act  in  regard  to  effect  of,   178. 
requiring  buyer's  satisfaction,   191. 

notice,   190,  457. 

valuation,  174. 
sale  may  be  subject  to,  7,  8,   129-. 
sales   by  description  subject  to  implied,   223,  225. 
subsequent  in   conditional   sale,   331. 

in  contract,  8. 

in  sale,  8. 

in  SLile  or  return,  270. 
waiver  of,  192. 

(See  Pbopkriy;  Title;  Wabrantt.) 

CONDITIONAL    SALE 

buyer  under,  may  assign  right,  332,  333. 

may  sue  for  injury  to  goods,  333. 

may  transfer  full  title  to  purchaser  in  England,  319. 

but  not  generally  in  the  United  States,  324,  325. 
conditions   precedent   and   subsequent  in,   330. 
distinguished  from   lease,   330. 

from   agreement  to  sell   on  condition,   330. 

from  chattel  mortgage.  337. 

from  consignment,  338. 
effect  of  in  -case  of  bankruptcy,  326. 

effect   of  notice   on  rights  of   creditors   and  subpurchasers,   328. 
forfeituie  of  partial  payments  of  piiue  in,  579. 
goods  cannot  be  reclaimed  after  action  for  price,  571. 
infant  forfeits  rights   under,   by   disaffirming   obligation   to   pay,   17. 
is   a  sab  rather  than  contract  to  sell,   7. 
is  in  substance  a  mortgnge,  330,  579. 
meaning  of,   in  mortgage   law,   337. 
owner  not  estopped  to  assert  title  against  subpurchaser,  324. 

except  in  a  few   states,   32.5. 

and  in  England  under  tlie  Factors'  Acts,  319. 

unless  buyer  is  given  power  to  resell,  329. 
question  of  conflict  of  laws  under,  339. 
reclaiming  goods  held  a  rescission  of,  579. 
recording  acts  in  regard  to,  327. 
rights   of  buyers'  creditors,   326. 

of  seller's  creditors,  326. 
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CONDITIONAL  SALE  —  Continued. 

right  to  chance  increase  belongs  to  buyer,  334. 

risk  is  ou  buyer,  284,  304,  334. 

seller  cannot  recover  possession  for  condition  broken,  in  case  of  illegal, 
677. 
cannot  refuse  to  trausi'ei   title  or  tender  price,  331. 
may  assign  right  under,  332. 
may  recover  full  price,  333. 
may  recover  price  though  property  has  not  passed,  571,  579. 

seller's  remedies  to  enforce,  571,  579. 

special  circumstances  estopping  seller   in,   329. 

substitution   of   difi'ereut   agreement   for,   340. 

title   vests  when  condition   performed,   7. 

with  povv'er   to   resell,  329. 

where  buyer  is  to  give  negotiable  paper,  344. 
(See  Areive;   Condition;  Api'boval;   Return;   Satisfaction;   Valu- 
ation.) 

CONFLICT  OF  LAWS 

in  cases  under  the  Statute  of  Frauds,  126. 
in   illegal   contracts,    674. 
in  conditional  sales,  339. 

CONFUSION 

of  goods  of  different  owners,  153. 
(See  Undivided  Shares.) 

CONSEQUENTIAL   DAMAGES 

allowed  for  breach  of  warranty,  614. 

CONSIDERATION 

agreement  to  buy  what  buyer  may  require  is  sufficient,  464. 

distinction  between  illegal  and  insufficient,  681. 

failure  of,  by  seller's  nonperformance,  600. 

for  subsequent  promise  to  perform  bargain  illegally  made  on  Sunday,  667. 

infant's  promise  is  sufficient,  12. 

lacking  where  no  agreement  to  sell,  464. 

necessary  for  contract  to  sell,   167,  168. 

partly   legal  and  partly   illegal,   681. 

promise  to  pay  a  price  subsequently  agreed  upon,  167. 

of  agreement  to  buy  what  is  desired,  464. 

restoration  of,  as  condition  of  avoiding  lunatic's  bargain,  33. 

essential  in  rescission  of  fraud,  649. 
unnecessary  for  sale,  167. 

warranty  subsequent  to  the  bargain  must  have  new,  211. 
when  infant  must  restore,  19. 

whether  must  enure  to  lunatic's  benefit  to  make  contract  binding,  33. 
•whether  return  of,  necessary  to  avoid  contract  of  lunatic,  31,  33. 
whether   statement  of,  necessary  in   memorandum  under  the   Statute   of 
Frauds,  103. 
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CONSIGNEE 

advances  of,  protected  by  treating  shipper  as  owner,  321. 
power  of,  under  Factor's  Acts  to  deal  with  goods,  322. 
(See  Bill  of  Lading;  1'actob.) 

CONSIGNMENT.    (See  Factob.) 

CONSIGNOR.    (See  Biix  of  Lading.) 

CONSTITUTIONALITY 

of  limiting  sales  by  foreign  corporations,  673. 
of  sales  in  bulk  acts,  643. 

of  statute  prohibiting  foreign  corporation  from  suing  in  Federal  Court, 
672. 

CONSTRUCTION 

how  affected  by  custom,  618. 

of  express  warranty,  214. 

of  offer  and  acceptance,  5. 

of  quantity  due  in  divisible  contracts,  467. 

of  Sales  Act  should  give  eifect  to  purpose  of  uniformity,  617. 

of  words  fixing  quantity  of  goods,  464. 

time  for  performance,  452. 
rules  of,  in  Sales  Act,  617. 

CONTINGENCY 

acquisition  of  goods  by  the  seller  may  depend  upon,  129. 
(See  Condition.) 

CONTRACT 

absolute  and  conditional  distinguished,  7. 

(See  Condition.) 
assent  necessary  for,  5. 

(See  Mutual  Assent.) 
assignment  of,  at  common  law,  426. 

under  Statute  of  Frauds,  52,  67. 
buyer's  obligations  under,  445,  et  seq. 

(See  PRICE;  Time.) 
buyer's  remedies  on,  594,  et  seq. 

(See  Action;  Conversion;  Eescisi*on;  Wabbantt.) 
damages  for  breach  of,  499,  580-599. 

(See  Damages.) 
divisible,  465-467. 

(See  Divisible  Contract.) 
eflFeet  of  bankruptcy  upon,  662. 
(See  Bankruptcy.) 
of  duress  upon,  659,  660. 

(See  Ddbess.) 
of  impossibility  upon,  160-165,  660,  661, 
(See  Impossibilitt;  Risk  of  Loss.) 
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CONTRACT  ^Continued. 

except  for  Statute  of  Frauds,  may  be  written  or  oral  under  Sales  Act,  50. 

or    at    couimon    law,    50. 
formation  of  at  auction,  296. 

(See  Auction.) 
fraudulent,    623-652. 

(See  Fkaud.) 
illegal,    663-681. 

(See  Illegal  Contracts  and  Sales.) 
instalment,   465-467. 

(See  Divisible  Contract.) 
made  under  mistalie,  653-657. 

(See  Mistake.) 
nature  of  executed,  445. 

of  executory,  445. 
of  corporation,  49. 

(See  COEPOBATION.) 

of  drunkard,  37-42. 

(See  Deunkabd.) 
of  infant,   11-27. 

(See  Infant.) 
of  hmiatie,  29-36. 

(See  Lunatic.) 
of  married  woman,  43-48. 

(See  Married  Women.) 
one  action  only  lor  several  existing  breaches  of,  500-b. 

for  single  breach  of,  500-a. 
partial  and  total  br-eaoh  of,  distinguished,  .500. 
parties   to,   9. 

(See  Capacitt.) 
provision  of  Statute  of  Frauds  that  oral,  shall  not  be  allowed  to  be  good 
52  et  seq. 

(See  Frauds,  Statute  of.) 
rescission  of,  572,  600  et  seq. 

(See  Rescission.) 
seller's  obligations  under,  445  et  seq. 

(See  Delivery;  Inspection;  Quality;  Quantity;  Time;  Wabbantt.) 
seller's  remedies  on,  560  et  seq. 

(See  Action;  Damages;  Price;  Eepudiation.) 
to  sell  future  goods,  127-145. 

(See  Future  Goods.) 
to  sell  is  included  in  ineffectual  sale,  137. 
written,  may  be  varied  at  common  law,  118. 

See     Bilateral     Contracts;     Condition;    Unilateeal    Oonobaots; 
Warranty.  ) 

CONTRACT  IMPLIED  BY  LAW.    (See  Quasi  Coj<naiCT.) 

CONTRACT  OF  SALE 

objections  to  use  of  term,  2. 
(See  Contract;  Sale.) 
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CONTRACT  TO  SELL 

attempted  sale  may  effect,  137,  223. 
definition  of,   1,  2. 
may  be  subject  to  condition,  7,  8. 
subject  matter  of,  127,  128. 

(See     CONTEACT,     SALE.) 

CONVERSION 

damages  for,  596. 

defrauded   seller   may   sue  buyer   for,   567,   647. 
transfer  of  property  by  judgment  for,  4,  570. 
waives  lien  on  goods  converted,  516. 

COPYRIGHT 

agreement  limiting  resale  of  a  book  subject  to,  is  not  illegal,  674. 

COUNSEL  FEES 

an  element  of  damage  for  breach  of  warranty  of  title,  615. 

COUNTERCLAIM 

distinguished  from  recoupment  and  set-off,  605. 

for  breach  of  warranty,  607. 

for  deceit  in  selling  goods,  646. 

included  under  term  action  in  Sales  Act,  619. 

CORPORATION 

bargain  of  unlicensed  foreign,  672. 
capacity  of,  49. 

contract  for  stock  in,  whether  specifically  enforcible,  602. 
effect  of  Statute  prohibiting  suit  by  unlicensed  foreign,  672. 
effect  of  ultra  vires  contracts  of,  49. 

records  of,  may  be  memorandum  under  Statute  of  Frauds,  101. 
sometimes  allowed  to  recover  on  loan  illegally  made,  673. 
unlicensed  foreign,  may  solicit  orders,  673. 
what  constitutes  doing  business  by  a  foreign,  673. 
wound  up  involuntarily,  wliether  liable  on  its  contracts,  661. 
voluntarily  is  liable  on  its  contracts,  661. 

CORRESPONDENCE 

may  constitute  memorandum  under  the  Statute  of  Frauds,  109. 

COUNTERMAND 

right  to  continue  performance  after,  589. 

(See  REPUDIATION;    RESCISSION.) 

CREDIT 

authority  of  married  woman  to  pledge  husband's,  48. 

Dankruptcy  excuses  obligation  to  give,  662. 

effect  of,  on  seller's  right  to  recover  on  quantum  valebat,  593. 

Importance  in  early  law  of  express  agreement  to  give,  260. 

is  inconsistent  with  lien,  507,  516. 

resale  by   seller    during   period   of,   551. 
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CREDIT  —  Continued. 

sale  by  factor  on,  binds  principal  wlien,  317. 

term  of,  must  be  expressed  in  memorandum  under  Statute  of  Frauds,  104. 

CREDITORS 

cannot  attack  debtor's  transfer  on  account  of  insanity,  32. 

eflect  of  notice  upon  rights  of,  when  property  conditionally  sold,  328. 

factor's,   cannot   seize   principal's   goods,   346. 

fraud  against,  639,  651. 

(See  Feaud;  Fraud olent  Conveyance;  Retention  of  Possession.) 
may  attack  infant's  fraudulent  conveyance,  17,  n.  32. 
of  buyer  cannot  defeat  right  to  stop  in  transit,  533. 
cannot  seize  goods  sold  on  approval,  273. 
may  seize  goods  sold  on  sale  or  return,  273. 
of  seller  cannot  seize  goods  sold  on  sale  or  return,  273. 
of  infant  cannot  avoid  sale,  13. 
remedies  for  transfers  in  fraud  of,  651. 
right  of,   to   attack  illegal  conveyance  by  debtor,  680. 
Tights  of,  against  goods  for  which   a  non-negotiable   document  has  been 
issued,  428. 

where  negotiable  document  outstanding,  under  Sales  Act,  438. 

at  common  law,  439. 
where   property  is  conditionally  sold,  326. 
with   notice   prior    to  attachment   of   sale   with   retention   of   possession 
cannot  attack  sale  in  Iowa.  368. 
in  Kentucky,  370. 
in  Maine,  372. 
in  Ma,ryland,  373. 
in  Massachusetts,   374. 
in  New  Hampshire,  382. 
in  Vermont,  399'. 
but  may  in  Idaho,  365. 
Nevada,   381. 
Pennsylvania,  391. 
•wrho   may  object  to   fraudulent   conveyances,  642. 
(See  DELIVERY;   Retention  of  Possession.) 

CROPS 

contract  to  sell,  is  within  Statute  of  Frauds,  61. 

when  excused  by  failure  of,  661. 
delivery  of  growing,  358,  366,  368,  n.  98,  370,  400. 
mortgages  and  sales  of  future,  135. 

CUSTOM 

effect  of,  generally,  618. 

how  far  law  of  warranty  may  be  qualified  by,  246. 

importance   of,   in   determining   reasonable   time  for   inspection,   476. 

may  vary  obligations  under  Sales  Act,  617. 

of  mercantile  communities  as  to  documents  of  title,  406. 

to  regard  something  as  acceptance  and  receipt,  84,  u.  77. 
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DAMAGES 

action  or  counterclaim  for  breach,  of  warranty,  607. 

buyer  not  allowed  highest  market  price  where  goods  paid  for  but  not 

delivered,  596. 
for  anticipatory  breach,  587. 
consequential  for  brccli  of  warranty,  614. 
cannot  be  recovered  if  buyer  knows  of  defects,  490. 
for  bleach  of  contract  provable  in  bankruptcy,  662. 

of  warranty  of  quality,  607,  613,  614. 
of  title,  615. 
for  conversion,  596. 
for   deceit,   613,   646. 
for  deceit  of  infant,  26. 

for   disturbance  of   conditional  buyer's   rights,   333. 
for  necessaries  furnished  lunatic,  34. 
for  nonac'ceptance  of  goods,  499',  580-589. 
for  seller's  breach  of  instalment  contract,  599. 

for   seller's   failure   to   deliver  goods   when   property  has  passed,  596. 
in  action,  for  delivering  insufficient  quantity  of  goods,  460. 
interest  allowed  as,  616. 
of  buyer  for  defective  quality  of  goods,  490,  607,  613. 

where  property  has  not  passed,  597,  599. 
plaintifl's   duty  to  mitigate  after  repudiation,  588. 
recoupment  of,  by  buyer  for  breach  of  warranty,  606. 
waiver  of  right  to,  for   deceit,  646. 
(See  Peice.) 

DAY.       (gee  Time.) 

DEALER 

implied  warranty  by,  233. 
(See  Waekanty.) 

DEATH 

of  valuer,  effect  of,  175. 

DECEIT 

action  for,  by  defrauded  buyer  or  seller,  646. 

action  for,  in  inducing  plaintiff  to  emter  illegal  transactions  not  main- 

tainal-le,   680. 
damages  in  action  for,  613,  646. 
liability  of  infant  for,  in  misrepresenting  age,  26, 
lies  where  fraudulent  contract  executory,  646. 
waiver  of  .  damages  for,  646. 

(See  Fbaud.) 

DEED 

of  lunatic  formerly  void,  29. 

now  generally  voidable,  30. 
sale  may  be  by,  3. 
undelivered,  whether  a  memorandum  under  the  Statute  of  Frauds,  106. 


Index.  1225 

[RefereiKies  are  to  sections.] 
DEFAULT 

effect  of  upon  risk  of  loss,  306. 

in  performance  of  concurrent  condition,  448. 

Mateiial  justifies  rescission  of  executory  contract,  572. 

DEFENDANT 

definition  of  in  Sales  Act,  619. 

DEFEASIBLE.      (See  Voidabi,e.) 

DEFINITIONS 

in  Sales  Act,  1,  619. 

explanation  of,  2,  620,  621. 

DEFICIENCY 

in  quantity  of  goods  delivered,  460. 

DELAY 

seller  may  recover  for,  after  acceptance  of  goods,  487. 

DELIVERABLE   STATE 

definition  of,  under  Sales  Act,  619. 

notice  that  goods  have  been  put  in,  not  essential,  265. 

property  may  pass  though  something  remains  to  be  done  by  the  buyer 

to  put  goods  in,  265. 
property  presumably  does  not  pass  where  seller  has  not  put  goods  in,  265. 
seller  must  put  goods  in,  unless  otherwise  agreed,  456. 
whether  there  can  be  acceptance  under  the  Statute  of  Frauds  until  goods 

are  put   in,   75. 

DELIVERY 

Generally. 
as  indicating  waiver  of  condition  in  cash  sales,  345. 
contracts  not  contemplating,  are  wagers,  664. 
definition  of  in  Sales  Act,  619. 
lien  lost  by,  512. 

of  part,  does  not  destroy  lien  on  rest,  508,  509. 
does  not  end  right  to  stop  in  transitu,  534. 
Under  Statute  of  Featjdb. 

acceptance  and  receipt  under  Statute  of  Frauds  is  not  equivalent  to,  74. 

(See  Actual  Eeceipts.) 
at  a  particular  place  is  not  acceptance  under  Statute  of  Frauds,  81. 
by  force  is  not  actual  receipts  under  Statute  of  Frauds,  85. 
not  essential  for  memorandum,  under  the  Statute  of  Frauds,  106. 
place  or  time  of,  must  be  in  memorandum  under  the  Statute  of  Frauds, 

104. 
to  carrier  is  not  acceptance  under  the  Statute  of  Frauds,  81,  89. 
may  be  receipt  under  the  Statute  of  Frauds,  89. 
(See  Frauds,  Statute  of). 
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DELIVERY  —  Continued. 

Fob  Tbansfee  of  Property  Between  Parties. 
at   a   particulixr  place,   effect  of,   280. 
distinguished  from  appropriation,  277. 
effect  of  partial,  277. 

goods  illegally   sold   on  Sunday  without,  cannot  be  recovered,   666. 
effect  of  partial,  where  goods  illegally  sold  on  Sunday,  66G. 
F.  0.  B.,  effect  of,  280. 
how  far  essential  in  early  law,  260, 
importance  as  evidence  of  intention,  265,  459. 
negotiation  of  document.-j  of  title  by,  under  Sales  Act,  408. 
not  essential  under  Sales  Act,  263. 

or  at  common  law,  264. 
to  carrier,  effect  of,  278,  et,  seq. 
As  Against  Creditors  an'd  Subpurchasers. 

apart  from  statute,  not  required  in  England  for  valid  title,  350. 
'by  seller  made  essential  under  English  Factors'  Acts,  319. 
necessity  for,  in  several  states,  351  et  seq. 
(See  Ketention  of  Possession.) 

under  Sales  Act,  349,  351. 

in  the  early  law,  350. 
negotiation  of  negotiable  document  of  title  is,  366,  371,  374. 
transfer  of  nonnegotiable  document  of  title  is  not,  428. 
•where  goods  in  hands  of  third  person,  notice  sufiEicient  under  Sales  Act, 
449. 

or  at  common  law,  454. 
In  Peeformakce  of  Seller's  Obligation. 

and  payment  concurrent  at  common  law,  448. 

concurrent  under   Sales  Act,  447. 
damages  for  seller's  failure  to  make,  596. 
of  part  only,  as  ground  for  rescission,  460,  467. 
default  in,  in  instalment  contracts  under  Sales  Act,  465. 

at  common   law,  467. 
notice  as  a  condition  precedent  to,  457. 
of  goods  contracted  for  mi.ved  with  others,  462. 
of  too  large  quantity.  461. 
of  too  small  quantity,  460. 
of  wrong  quantity  under  Sales  Act,  457. 
place,  time  and  manner  of,  under  Sales  Act,  449. 
place  for,  at  common  law,  450. 

seller's  liability  for  not  making  when  property  has  passed,  594-599. 
seller's  obligation  of,  under  Sales  Act,  446. 

when  goods  in  third  person's  possession  under  Sales  Act,  449. 
at  common  law,  454,  594-599. 
time  of  day  for,  455. 

time  when  due  in  absence  of  agreement,  451. 
to  carrier  on  behalf  of  the  buyer  under  the  Sales  Act,  469. 

at  common  law,  469. 
\ 
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DELIVERY    ORDERS 

as  a  form  of  document  of  title,  404. 

DEMAND 

none  necessary  before  beginning  action  for  deceit,  646. 

DEPRECIATION.       (See  Detebiobation ;  Risk  of  Losa.) 

DESCRIPTION 

certainty  of,  requisite  in  memorandum  under  Statute  of  Frauds,  105. 

meaning  of  sale  by,  224. 

sales  by  sample  and,  226. 

warriinty  implied  in  sales  by,  under  Sales  Act,  223. 

at  common  law,  225. 
of  goods  contracted  to  be  sold,  163,  164. 

DESTRUCTION  OF   GOODS 

prior  to  agreement  of  present  sale,  160,  161. 
contracted  to  be  sold,  163,   164. 

memorandum  under  Statute  of  Frauds  may  be  made  after,   117. 
rules  of  civil  law  relating  to,  165. 
(See    Risk   of   Loss.) 

DETERIORATION  OF  GOODS 

implied  warranty  agiiinst,  after  shipment,  245. 

(See  Risk  of  Loss.) 
in  ease  of  a  contract  to  sell,  163,  164. 

a  sale,    162. 
rules  of  civil  law  relating  to,  165. 

(See  Risk  of  Loss.) 

DETINUE 

satisfaction  of  judgment  in,  transfers  title,  4. 

"  DIRECTLY  " 

meaning  of,  452. 

DISABILITY 

of  one  party  to  contract  excuses  other,  576. 

(See  Bankruptcy;  Deterioration;  Destruction;  Repudiation;  Risk 
OF  Loss.) 

DISAFFIRMANCE 

action  by  infant  to  recover  property,  whether  it  amounts  to,  15. 
by  infant,   15. 

indicated  by  plea  of  infancy,   15. 

indicated  by  resale,  15. 

indicated  by  tender  of  property  conveyed  to  him,  15. 
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DISAFFIRMANCE  —  Continued, 
by  infant  —  Continued. 

must  be  of  the  wliole  transaction,  17. 

cannot  be  itself  disafiivmed,  17. 

of  obligation  to  pay  forfeits  rights  under  conditional  sale,  17. 

of  his  conveyance  cannot  be-  until  he  attains  majority,  16. 

of  purci;ase  money  mortgage  avoids  his  own  title,  17. 

of  his  purchase  may  be  during  minority,  IG. 

of   his   sale   may   be   during   minority,    16. 

of  obligation ,  to  piy  disaffirms  title  to  property,  17. 
when  restoration  uf  consideration  is  essential  to,  19. 
by  lunatic  of  his  contracts,  32. 

while  still  insane,  ineffectual,  32. 
for  duress,  658. 
for   fraud,    647. 
for  mistake,  656. 
(See  Rescission.) 

DISCHAEGE 

oral  agreemeni  for,  of  contract  within  the  Statute  of  Frauds,  119. 
( See  AoooED  AND  Satisfaction  ;  Rescission.  ) 

DIVISIBLE    CONTRACT 

buyer  not  bound  to  pay  instalment  of  price  unless  seller  deliTers  instal- 
ment of  gooil^,  4U7. 
default  in  accepting  instalment  excuses  further  performance,  467. 

delivering   instalment   of   goods   excuses   further   performance,   467. 

paying  instalment  of  price  excuses  further  deliveries,  467. 

quality  of  goods  cxuur-os  further  performance,  467. 
definition  under  Sales  Act,  619'. 
effect  of  breach  of  one  instalment  under  Sales  Act,  465. 

at  common  law,  467. 
illegal  in  part,  681. 

intention  to  abandon  as  a  ground  for  defense,  467. 
is  but  one  contract,  466. 
meaning  of  tlie  term,  466. 
partial  rescission  of,  for  breach  of  warranty,  608. 

for  failure  of  consideration,  600. 
seller  not  bound  tn  deliver  instalment  of  goods  until  buyer  pays  instal- 
ment of  price,   467. 
several  articles  sold  about  the  same  time  are  within  Statute  of  Frauds 

wlien,  70. 
wher-e  i.art  of  goois  contracte  1  to  be  sold  under,  destroyed —  provieioni* 
of  Sales  Act.   163. 

at  common  law,   164. 
where  part  of  goods  sold  under,  destroyed  —  provisions  of  Sales  Act,  160. 

at  common  la^w,  162. 
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DOCK    WARRANTS 

as  a  form  of  document  of  title,  404. 

transfer  of,  ^s  actual  receipt  under  the  Statute  of  Frauds,  93. 

DOCUMENT   OF  TITLE 

bailee  liable  upon,  when  issued  without  receiving  goods,  418. 

not  liable  when  issued  by  his  agent  without  receiving  goods,  419. 
civil  law  rules  as  to,  293. 

negotiation   of,   by   indorsement  imder  Sales  Act,   409. 
creditor's  right  to  attach  goods  after  issue  of  negotiable,  433,  439. 
creditors'  riglit  to  attach  goods  alter  transfer  of,  under  Sales  Act,  427. 

at  common  law,  428. 
delivery  of  negotiable,  effects  change  oi  possession,  366,  371,  374. 
definition  of,  019. 

distinction  between  negotiable  and  nonnegotiable,  406. 
duplicate,   441. 

effect  of  eniTUsting  agent  with,  for  special  purpose,  437. 
effect  of  entrusting  agent  with,  under  Factor's  Act,  318-823. 

(See  Factor  ) 
eflfect  of  forged  or  altered,  443. 
effect  of  fraud,  etc.,  on  negotiation  of,  437. 
effect  of  marking  ''not  negotiable"  on  negotiable,  under  Sales  Act,  411. 

at  common  law,  412. 

outstanding,  on  right  to  stop  in  transitu,  540,  542. 
oa  seller's  lien,  558. 

substitution  of  goods  under,  442. 

when  issued  by  owner  of  goods,  417. 
forms  of,  404. 

has  no  date  of  maturity,  444. 
how  far  indorsement  of,  necessary  to  give  title,  430. 

intent  necessary  in  negotiation  of,  410. 
indorser  of,  not  a  guarantor  under  Sales  Act,  433. 

at  Common  Law,  434. 
in  seits,  441. 

inspection  not  allowed  when  price  payable  on  delivery  of,  479. 
legislation  in  regard  to   negotiability  of,   407. 
liability  of  bailee  for  failure  to  talce  up  negotiable,  424. 

for  misdescription  in,   420. 
mercantile  theory  of,  406. 
negotiation  of,   by   delivery  under   Sales  Act,   408. 

by-  one  having  apparent  title  may  transfer  title,  425. 

by  holder  though  wrongful  transfers  title,  425. 

transfers  contract  rights,  426. 
nonnegotiable  gives  buyer  or  pledgee  no  security,  413. 
no  warranty  implied  when  debt  secured  by,  is  paid,  435. 
rights  of  iadorsee  for  security,  440. 
Tunning  to  fictitious  person,  408. 
sale  of,  can  transfer  no  goods  where  bailee  never  received  goods,  417. 

transfers  goods  subsequently  bailed,  when,  417. 
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DOCUMENT  OF  TITLE  —  Continued. 

seller  may  be  compelled  to  indorse  negotiable,  under  Sales  Act,  429. 
transfer  of  nonnegotiable,  provisions  of  Sales  Act,  413. 

aa  actual  receipt  under  Statute  of  Frauds,  93. 

under  Sales  Act,  4k;7. 
■warranties  implied  under  the  Sales  Act,  on  sale  of,  431. 

at  common  law,  432. 
what  rights  are  acquired  by  negotiation  of,  under  Sales  Act,  415. 
when  negotiable  under  Sales  Act,  405. 
when  made  to  bearer,  408. 
wliere   depositor  has  no   title  to   goods,   421. 
where  goods  are  destroyed  prior  to  negotiation  of,  422. 
where  goods  surrendered  prior  to  negotiation,  423. 
who  has  power  to  negotiate  under  Sales  Act,  414. 
(See  Bill  of  Lading;  Wabehouse  Receipt.) 

DRAFT.      (See  Bill  of  Exchange;  Negotiable  Paper.) 

DRUGS 

implied  warranty  in  sale  of,  234. 

DRUNKENNESS 

bargain  voidable  for,  may  be  ratified,  39. 

bona  fide  purchase  of  goods  where  contract  voidable  for,  40,  348. 

brought  about  by  other  party  gives  ground  for  suspicion,  42. 

does  not  excuse  liability  of  buyer  for  necessaries,  41. 

effect  of,  upon  bargains,  37,  3-1. 

may  produce  incapacity  like  insanity,  38,  39. 

renders  fraud  possible,  42,  680,  n.  32. 

DUE  CARE.      (See  Negligence.) 

DUPLICATE 

document  of  title,  effect  of,  441. 

DURATION.      (See  Time.) 

DURESS 

does  not  impair  negotiation  of  document  of  title  under  Sales  Act,  436. 

at  oommou  law,  437. 
effect  of,  658. 
legal  and  equitable,  639. 

provisions  in  regard  to,  not  included  in  Sales  Act,  623. 
right  of  party  injured  by,  specifically  enforced  by  law,  568. 
there  may  be  rescission  for,  after  acceptance  under  Statute  of  Frauds,  79. 
when  renders  contract  void,  658. 
when  renders  contract  voidable,  658. 
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EARNEST 

importance  of  payment  of,  to  transfer  title  in  early  law,  260. 
meaning  of,  under  the  Statute  of  Frauds,  97. 

KLECTION 

by  seller  under  executory  contract  to  regard  goods  as  buyer's  requires 

prompt  notice,  55(5. 
of  remedies  against  goods  by  unpaid  seller,  559. 

for  breach  of  warranty,  604. 

for  fraud,  648. 
to  rescind  for  breach  of  warranty  requires  prompt  action,  611. 
for  fraud  requires  prompt  action,  648. 

ELEVATORS 

ownership  of   grain   in,    154. 

ENCUMBRANCES.      (See  Incumbrances.) 

ENEMY 

trading  in  country  of,  between  persons  there  domiciled,  not  illegal,  674. 
trading  with,  in  time  of  war  is  illegal,  674. 

ENTIRE  CONTRACT.    (See  Divisible  Conteact.) 

ENTRUSTING 

of  document  of  title  for  special  purpose,  437. 
(See  Estoppel;  Factoes'  Acts.) 

EQUITABLE    LIEN 

contract  to  sell  or  mortgage  future  goods  gives,  when,   138-146. 

EQUITY 

effect  in,  of  contract  to  sell  or  mortgage  future  goods,  138-145. 

of  false  representations  of  age  by  infant,  26. 
liability  of  husband  in,  for  money  lent  to  wife,  48. 
married  woman's  separate  estate  in,  46. 

will  not  give  relief  to  infant  unless  he  restores  consideration,  19. 
(See  Specutc  Pebformance. ) 

"  ESTIMATED  " 

meaning  of,  464. 

ESTOPPEL 

assent  by  creditor  to  sale,  estops  his  subsequent  objection,  358. 

(See  Creditobs;  Retention  of  Possession.) 
conditional  sale  does  not  create,  against  seller,  324. 
except  in  a  few  states.  325. 
or  under  special  circumstances,  329. 
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ESTOPPEL  —  Continued. 

consignment  to  factor  does  not  create,  346". 

delivering  goods  witUovit  taking  up  negotiable  document  creates,  against 

bailee,  424. 
entrusting  goods  to  agent  with  power  of  sale  creates,  317. 

goods  to  one  who  habitually  sells  such  goods  creates,  314. 

indicia  of  title  to  another  creates,  310. 

possession    to    one    who    has    authority    to    obtain    offers    does    not 

create,  315. 
possession  does  not  of  itself  create,  313. 
issuing  document  of  title  for  goods  not  received  creates,  against  bailee, 
418,  419. 
misdescribing  goods,  may  create,  against  bailee,  420. 
lien  holder  claiming  excessive  right  when  subject  to,  516. 
permitting  the  issue  of  document  of  title  to  another  may  create,  against 

owner,  425. 
taking   negotiable    document   of   title   in  name  of   another,   may  create, 

against  bailor,  425. 
transfer  of  title  by,  130,  131,  312. 
(Sea  Factob.) 

EVICTION 

whether  necessary  before  action  on  warranty  of  title,  615. 

EVIDENCE 

of  insolvency  which  justifies  stoppage  in  transitu,   622. 
of  intention  supplied  by  usage,  156. 

paiol,   admissible   to   identify   unsigned   writing  referred  to   in   a  signed 
writing,   108. 
admissible  to  show  memorandum  inaccurate,   100. 
how  far  admissible  to  aid  description  in  memorandum,  105. 
inadmissible   to   vary   contract   in  writing,    100. 

inadmissible  wnder  the  Statute  of  Frauds,  to  show  that  signed  writ- 
ings relate  to  samif'  matter,  108. 
in  sales  by  sample,  254. 

of   warranty   when   admissible   though   contract  written,  215. 
to  vary   contract   within   Statute   of   Frauds,    120-125. 
(See  CrsiuM;  Phesumption.) 

EXAMINATION.     (See  Inspection.) 

EXCHANGE.  (See  Barter;  Bill  of  Exchange.) 

EXCUSE   FOR   NONPERFORMANCE 

bankruptcy  of  other  party,  662. 

(See  Bankruptcy.) 
breacli   by   other   party,   572, 

(See  BSEAOH.) 
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EXCUSE  FOR  NONPERFORMANCE  — Continued. 

illegality  of  contract,  063-(JS-l. 

(See  Illegal  Conteacts  ahd  Sales.) 
inability  of  other  party  to  perform,  576. 
insolvency  orf  otlier  party,  577. 

(See    toSOLVENCY. ) 
in  instalment  contracts,   467. 
imj;oisibility,  601. 

(See  Risk  of  Loss.) 
prevent' on  by  other  party,  193. 
repudiation  by  other  party,  467,  577,  5T8,  586. 

(See  REPUDIATION;   Rescission.) 
refusal  to  allow   inspection,  472. 
"waiver,  192. 

(See  Waives.) 

EXECUTED    SALE 

defined,  2. 

effect  of  illegality  upon,  677. 
(See   Sale.) 

EXECUTOR    OR    ADaVEENJSTRATOR 
may  avoid  inf.tnt's  barg-.in,  13. 
no  implied  warranty  of  title  in  sales  by,  220. 
right  of  wife's,  to  chose  in  action,  44. 

EXECUTORY  CONTRACT  TO  SELL 

buyer's   damages  for  seller's  breach  of,  599. 
defined,  2. 

effect  of  illegality  upon,  677. 

included  within  Statute  of  Frauds  under  Sales  Ac*-,  50. 
at  common  law,  53.. 
(See  Contract.) 

EXISTENCE 

of  goods  essential  to  sale,  160,  161. 
potential,  133-136. 

(See  Potential  Existence.) 

EXPECTATION 

sale  of,  132. 

EXPRESS  CONDITION.  (See  Condition.) 
EXPRESS  WARRANTY.  (See  Waeeantt.) 

EXPRESSION 

mistake  in,  655. 

(See  Acceptance;  Mutual  Assent.) 
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FACTOR 

bankruptcy  of,  does  not  deprive  principal  of  title,  346. 

barter  by,  does  not  bind  principal,  317. 

(■fleet  of  consignment  to,  346. 

goods  may  be  sent  to,  b\   unlicensed  foreign  corporation,  €73. 

p. edge   by,   does   not   bind   principal   at   common   law,   317. 

transfer  for  antecedent  debt  by,  does  not  bind  principal,  317. 

when  may  bind   owner  by  sale  on  credit,  317. 

when  may  bind  owner  by  unathorized  sale,  317. 

who  is,  under  Factor's  Acts,  319,  323. 

wi^h  right  to  make  himself  a  debtor,  346. 

FACTORS'  ACTS 

early  English,  318. 
later  English,  319. 
states  in  which  they  exist,  320. 
summary  of  provisions  ;if  American,  321,  322. 
who  is  an  "  ag;nt  e.itrusted"  under,  323. 
(See  Factob.) 

FAILURE   OF   CONSIDERATION 

because  of  mistake  as  to  nature  of  goods,  600,  656. 
because  of  seller's  nonperformance,  600. 

FALSE   REPRESENTATION.     (See  Fbaud.) 

FAULT 

definition  of  in  Sales  Act,  619. 
{ See  Breach  ;  Default.  ) 

FERTILIZER 

s.ile  of  without  marking  required  by  law,  669,  n.  42. 

FICTITIOUS   PERSON 

documents  of  title  made  out  to,  408. 

in  memorandum  under  the  Statute  of  Frauds,  105. 

FIDUCIARY 

reBcission  of  illegal  contract  entered  into  by,  680. 
(See  Agent.) 

FITNESS 

of  goods  sold  for  a  particular  purpose,  234. 
(See  Warranty.) 

FIXTURES 

sale  of,  Avhen  within  Statute  of  Frauds,  65. 
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F.   0.   B. 

meaning  and  effect  of,  on  transfer  of  property,  280. 
stoppage  in  transitu  may  exist  though  goods  delivered,  530. 

FOOD 

contracts  to  sell  impure,  illegal,  674. 

implied  warranty  in  sales  of,  241,  242. 

impure,  may  be  excluded  from  State  under  police  power,  673. 

FORCIBLE   POSSESSION 

is  not  actual  receipt  under  the  Statute  of  Frauds,  85. 

FORFEIT 

money  deposited  as,  is  not  earnest,  97. 

FORFEITURE 

of  partial  payments  in  conditional  sales,  579. 

FORGERY 

of  document  of  title,  443. 

when  document  securing  debt  is,  payment  of  debt  cannot  be  recovered,  436. 

FORMALITIES 

of  contracts  and  sales,  50. 

"  FORTHWITH  " 

meapjrg  of,  452. 

FRAUD 

action  of  deceit  as  remedy  for,  646. 
against  buyer,  638. 

creditors,   639. 

seller,  635. 

subsequent  purcnasers,  644. 
by  impersonation,   635. 
by  misrepresentation  of  solveney,  036. 
contract  induced  by  infant's,  may  be  rescinded  by  adult,  26. 

involving,  against  third  person  is  illegal,  674. 
definition  of,  624. 

does  not  impair  negotiation  of  document  of  title  under  Sales  Act,  436. 
effect  of,  on  negotiation  of  document  of  title  at  common  law,  437. 
election  of  remedies  for,  648. 

excuses   condition  requiring  architect's   certificate,   177. 
factor  procuring  goods  to  be  entrusted  to  him  by,  whether  within  Factors' 

Act,  319,  323. 
in  taking  advantage  of  drunkard,  39. 

of  insane  person,  35. 
intention  not  to  pay  for  goods  amounts  to,  637. 
materiality  of  representation,  627. 


1236  Index. 

[References  are  to  seations.] 
FRAUD  —  Continued. 

may  be  rescission  for,  thouga  there  has  been  acceptance  .under  Statute 

of  Frauds,  78,  79 
misrepresentations  of  age  by  infant  amounts  to,  26. 

of  character  of  goods  amounts  to,   638. 

of  law  amounts  to,  when,  629. 

of  opinion  amounts  to,  when,  628. 

of  quantity  amoimts  to,  638. 

of  title  amounts  to,  038. 

of  value  amounts  to,  when,  638. 
no  demand  neoessary  before  action  for  damages  for,  646. 
no  recovery  for,  in  inducing  illegal  Sunday  sales,  666. 
puffing  at  auction  sales  is,  298. 
reliance  on  false  statement  essential,  633. 
remedies  of  creditors  for,  li.jl. 

of  defrauded  buyer  or  seller  for,  645. 

of  subsequent  purchasers  for,  652. 
rescission  as  a  remedy  for.  647. 

allowed  only  against  fraudulent  person,  650. 

of  illegal  sale  induced  by,  680. 
railes  in  regard  to,  not  included  in  Sales  Act,  623. 
seller  may  bring  replevin  against  buyer  guilty  of,  567. 

trover   against  buyer   guilty  of,    567. 
specific  enforcement  -by  seller  of  right  to  regain  property,  561", 
upon  intoxicated  persons,  42. 
when  contract  not  to  bid  at  auction  is,  2!)9. 

contract  void  for,  025. 

contract  voidable  for,   025. 

promissory  representation  is.  630. 
whether  acquisition  of  pos-.cssion  by,  buyer  destroys  lien,  511. 

reckless  but  honest  misstatement  may  be,  632. 

silence  may  amount  to,  631. 

unjustifiable  reliance  on  false  statement  does  not  preclude,  634. 
(See  Fraudulent  Conveyances;  Possession.) 

FRAUDS,  STATUTE  OF 

GlENEBAIXT 

a  rule  of  procedure  rather  than  evidence,  71.  ' 

attachment  of  goods  bought  under  oral  sale,  72. 

conflict  of  laws  as  applied  to,  126. 

contract  partly  within,  125. 

different  wording  of  4th  and  17th  sections  of,  126. 

in  force  in  what  states,  51. 

meaning  of  "  not  enforcible,"  71. 

must  be  affirmatively  pleaded,  71. 

must  be  satisfied  before  action  brought,  71. 

parol  variation  of  contract  within,  120-125. 

parties  may  withdraw  before  satisfaction  of,  82. 

rescission  of  contracts  within,  119. 
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FRAUDS,  STATUTE  OF  —  Continued. 

Generally  —  Continued, 
satisfaction  of,  73. 

third  persons  cannot  take  advantage  of,  72. 
title  acquired  by  oral  sale,  72. 
transaction  unenforcible  where  statute  not  satisfied,  71. 

but  not  illegal,  671. 
variation  of  contracts  within,  120-124. 
■wording  of  English  Statute,  51. 

of  various  American  statutes,  71. 

of  Sale  of  Goods  Act,  52. 

of  Sales  Act,  52. 
What  Are  Contracts  to  Sell  or  Sales  Within  the  Statute 
contracts  of  agency  are  not  within,  58,  n.  21. 

of  barter  are  within,  56,  69. 

of  compromise  are  not  within,  59. 

of  work  and  labor  are  not  within,  54,  55. 

of  work  and  labor  distinguished  from  contracts  to  sell,  54,  55. 

to  divide  assets  of  partnership  are  not  within,  58. 

to  sell  crops  are  within,  61. 

to  bequeath  personalty  are  within,  53. 
executory  contracts  are  within,  under  Sales  Act,  50. 

at  common  law,  53. 
mortgages  of  goods  are  not  within,  57. 
partnership  agreements  are  not  within,  58. 
What  Are  Goods  or  Choses  in  Action  Within  the  Statute 
buildings  may  be  "  goods  "  within,  66. 
choses  in  action  expressly  included  in  Sales  Act,  52. 

whether  "  goods  "  within,  67. 

what  are,  -within,  58,  67. 
contract  by  legatee  to  transfer  right  to  third  person  is  within,  53. 
fixtures  sold  by  tenant  to  landlord,  not  within,  65. 

sold  to  person  other  than  landlord  whether  withiu,  65. 
fructus  industriales  are  within,  61. 
fructus  naturales  are  not  within,  62. 
ice  may  be  within,  63. 
manure  may  be  within,  64. 
meaning  of  "  goods  "  under,  60-68. 
minerals  may  be  within,  64. 

sale  of  improvements  by  tenant  to  landlord,  not  within,  65. 
trees,  whether  within,  62. 
undivided  interest  in  goods  is  within.  68. 
water  may  be  goods  within,  63. 
Pbicb  or  Value  Under  the  Statute 

contract  within  though  price  payable  in  goods,  56,  69. 

distinction  between  value  and  price,  69. 

limit  in  different  states  of  price  of  goods  within,  70. 

several    purchases    at    same    time   for    total    price   exceeding   limit,   are 

within,  70. 
whether  sale  for  undetermined  price  is  within,  69. 
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FRAUDS,  STATUTE  OF  —  Continued. 
Satisfaction  of  Statute 

(a)   Acceptance  and  Actual  Receipt. 

acceptance  and  actual  receipt  are  not  equivalent  to  delivery,  74. 

may  either  precede  the  other,  76. 

of  choses  in  action  under,  95. 

present  questions  of  fact,  96. 

validate  seller's  contract  to  repurchase,  73. 
acceptance,  definition  of,  75. 

by  exercising  ownership,  77. 

cannot  be  by  delivery  to  carrier,  81,  89. 

cannot  be  by  delivery  at  a  specified  place,  81. 

cannot  be  by  seller  as  agent,  81. 

of  sample,  94. 

of  part  of  the  goods,  94. 

according  to  modern  English  rule,  80. 

induced  by  mistake,  83. 

does  not  preclude  right  of  objection,  78. 

precludes  right  of  objection,  79. 

may  be  by  agent,  81. 

may  not  by  seller  as  buyer's  agent,  time  of,  76. 
actual  receipt,  84,  96. 

by  delivery  at  a  specified  place,  88. 
to  a  bailee,  86,  87,  89. 
to  carrier,  89. 
by  New  York  rule,  87. 
cannot  be  by  forcible  giving  or  taking  possession,  85. 
of  goods  already  in  buyer's  possession,  86,  90. 

in  seller's  hands,  86,  91. 
where  goods  are  in  hands  of  third  persons,  86,  87. 
where  there  is  symbolic  delivery,  92,  93. 
<b)  Earnest  or  Part  Payment. 

meaning  of  earnest,  under,  97. 

part  payment  validates  seller's  contract  to  repurchase,  73. 
time  of  payment  to  satisfy,  99. 
■whether  cancellation  of  date  sufficient,  98. 
( c )   Memorandum. 

bill  or  account  may  be,  101. 

bought  and  sold  notes  may  be,  116. 

broker's  notes  may  be,  116. 

corporation  records  may  be,  101. 

correspondence  may  constitute,  109. 

entries  in  books  may  be,   101. 

letter  repudiating  bargain  may  be,  106. 

letter  to  writer's  agent  may  be,  106. 

negotiable  paper  may  be,  101. 

offer  may  be,  106. 

receipts  may  be,  101. 

telegrams  may  be,  101. 

undelivered  writing  may  be,  106. 

•cannot  be  made  after  action  brought,  117. 
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FRAUDS,  STATUTE  OF  —  Continued. 
( c )   Memorandum  —  Continued. 

certainty  of  description  requisite,  105. 

condition  of  buyer's  approval  must  be  expressed  in,  104. 

consistency  of  several  documents  constituting,  111. 

distinguished  from   contract   in  writing,   100,    106. 

may  be  made  after  breach  of  contract,  117. 

may  contain  abbreviations,  105. 

or  fictitious  names,  105. 

be  written  in  pencil,  101. 

consist  of  several  writings,  108. 

be  made  after  destruction  of  the  goods,  117. 
must  contain  all  terms  of  contract,  104. 

description  of  goods,  104. 

names  of  parties,  102. 

place  and  time  of  delivery  if  agreed  on,  104. 

price,  103.' 

term  of  credit,  104. 

warranty,  104. 
must  distinguish  buyer  and  seller,  102. 
whether  statement  of  consideration  necessary,  103. 
need  be  signed  only  by  party  to  be  charged,  113. 
need  not  contain  implied  terms,  104. 

be  made  as  such,  106. 
of  auction  sales,  115. 

of  indorsement  and  face  of  paper  combined,  107. 
of  several  documents  incorporated  by  reference,  108. 
of  several  documents  physically  attached,  107. 
of  several  papers  relating  clearly  to  one  transaction,  109. 
parol  variation  of,  120-125. 
signature  to,  108,  109,  112-116. 

may  be  by  agent,  114. 
by  auctioneer,  115. 
by  auctioneer's  clerk,  115. 

not  by  other  party  as  agent,  114. 

to  blanl<  memorandum,  112. 

may  be  abbreviated,  112. 

need  not  be  at  end,  112. 

unless  statute  so  requires,  112. 

of  memorandum  with  subsequent  correction,  112. 

undisclosed  principal  of  agent  who  affixes,  may  sue,  105. 

FRAUDULENT  CONVEYANCE 

as  affecting  subsequent  purfihasers,  644. 

by  infant  may  be  attaclced,  17,  n.  32. 

creditors  cannot  attack  conveyance  for  illegality  unless  also,  680. 

creditors  who  may  object  to,  642. 

may  be  for  value,  640. 

may  be  set  aside  by  trustee  in  bankruptcy,  G62. 

nature  and  effect  of,  639. 

remedies  for,  651. 
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FRAUDULENT  CONVEYANCE  —  Continued. 

voluntary,  641. 

when  sales  in  bulk  are,  643. 

FREIGHT 

payment  of,  does  not  end  right  to  stop  in  transit,  52fi. 
where  .seller  is  to  pay,  property  presumably  does  not  pass  under   Sales 
Act,  263. 
at  common  law,  280. 

FRENCH   LAW.     (See  Civil  Law.) 

FRUCTUS    INDUSTRIALES 

contracts  to  sell,  are  within  Statute  of  Frauds,  61. 
what  are,  61. 

FRUCTUS   NATURALES 

contracts  to  sell,  are  not  within  Statute  of  Frauds,  62. 
what  are,  62. 

FRUIT 

contract  for  sale  of  future,  when  excused  by  destruction  of  crop,  '661,  n.  40, 
growing,  is  within  Statute  of  Frauds,  61. 
(See  Crops;  Ghowing  Crops.) 

FUNGIBLE  GOODS 

definition  of  in  Sales  Act,  619. 
what  are,  159. 

(See  Ukbivided  Shaees.) 

FUTURE   DEBTS 

assignment  of,  145. 

FUTURE  EVENTS 

warranty  as  to,  212. 

FUTURE    GOODS 

attempted  sale  of,  effects  a  contract  to  sell  under  Sales  Act,  127. 

at  common  law,  137. 

definition  of  in  Sales  Act,  619. 

effect  of  contract  to  sell  or  mortgage  in  equity,  138-145. 

of  which  seller  has  potential  possession,  13l3-136. 

(See  PoTENTTAi,  Possession.) 
effect  of  sales  of,  under  Sales  Act,  127. 
transfer  of  an  ex;peatation,  132. 
sale  of,  by  estoppel,   131. 

FUTURES 

sales  of,  are  not  illegal,  664. 

unlesis  made  so  by  statute,  664. 
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GAME    LAWS 

forbidding  sale  of  game  at  certain  seasons  aire  oonatitutional,  673. 

GAMING    CONTRACTS 

alternajtive  price  may  be  used  as  means  of  making,  169. 

are  illegal,  664. 

contracts  not  contemplating  actual  delivery  of  goods  axe,  664. 

may  be  rescinded  till  stake  paid  over,  679. 

"  futures  "  are  not,  064. 

unless  made  so  by  statute,  664. 
margin  contracts  are  not,  664. 

unless  made  so  by  statute,  664. 
option  contracts  are  not,  664. 

unless  made  so  by  statute,  964. 

GENUINENESS 

implied  warranty  of,  on  sale  of  document  of  title  under  Sales  Act,  431. 
at  common  law,  432. 

GERMAN  LAW.       (See  Crm.  Law.) 

GIFT 

delivery  essential  for,  2.6Q,-n.  8. 
when  a  fraudulent  conveyance,  641. 

GOOD   FAITH 

definition  of,  in  Sales  Act,  619. 

honest  though  negligent  belief  is,  under  Sales  Act,  619. 
at  common  law,  621. 

(See  BoxA  Fide  Puecitaseb  fob  Talub.) 

GOODS 

definition  of,  under  Sales  Act,  619. 
destruction  of,  after  contract  to  sell,  163,  164. 
destruction  or  deterioration  of,  prior  to  sale,  160-162. 

(See  Risk  op  Loss.) 
effect  in  equity  of  contract  to  sell  or  mortgage  future,  138-145. 

(See  Future  Goods.) 
meaning  of,  under  Statute  of  Frauds,  60-68. 

(See  Frauds,  Statute  of.) 
mistake  as  to  fundamental  nature  of,  Z5U,  656. 
must  be  in  existence  to  be  sold,  160,  161. 
property  in  unascertained,  cannot  he  trajisferred,  258. 
price  may  he  payable  in,  under  Sales  Act,.  16.6. 
but  not  in  Roman  Law,  17Q. 
(See  Pkice.) 
transfer  of  property  in,  258  et  seq. 

(See  Propeety;   Title.) 
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GRAIN  ELEVATORS 

ownership  of  grain  in,  154. 

GROWER 

implied  warranty  of  articles  sold  by,  like  that  of  manufacturer,  240. 
(See  Manufactureb;  Warranty.) 

GROWING  CROPS 

delivery  of,  358,  366,  368,  n.  98,  370,  400. 
sales  of,  are  within  Statute  of  Frauds,  61. 
(See  Crops.) 

GROWING   TREES 

sales  of,  generally  held  within  Statute  of  Frauds,  62. 
no  change   of   possession  of  timber  when  cut  required  after  sale  of,  in 
Vermont,  399i 

GUARDIAN 

disaifirmance  by  lunatic's,  32. 

lunatic  cannot  contract  after  appointment  of,  36. 

lunatic  after  appointment  of,  may  be  liable  for  necessaries,  34. 

no  implied  warranty  of  title  in  sales  by,  220. 

ratification  by  lunatic's,  32. 

rescission  of  illegal  contract  entered  into  by,  680. 

HEIRS 

of  infant  may  avoid  bargain,  13. 

HORSE 

not  a  necessary  for  infant,  23. 

whether  agent  to  sell  has  authority  to  warrant,  445. 

HOUR 

when  performance  may  be  made,  455. 

HOUSE  OF  ILL  FAME 

sale  of  goods  to,  when  illegal,  675. 

HUSBAND  AND  WIFE.       (See  Married  Woman.) 

ICE 

may  be  '"  goods  "  within  Statute  of  Frauds,  63. 

IDENTIFICATION 

of  goods  by  means  of  description,  250. 
by  means  of  sample,  250. 
essential  to  transfer  of  property,  258,  269. 

IDENTITY 

mistake  as  to,  of  goods,  250,  656. 
of  person,  635. 
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IGNORANCE 

of  the  plaintiflF  that  contract  is  illegal  justifies  recovery,  663. 
(See  Fbaud;  Mistake.) 

ILLEGAL  CONTRACTS   AND   SALES 

agreements  by  one  illegally  doing  business  under  partnership  designation 
are  not,  673. 
fixing  price  in  alternative  may  be,  169. 
in  violation  of  Liquor  Law,  669. 

of  Revenue  Law  not  always  unenforcible,  670. 
of  statute  altogether  prohibiting  sale  of  goods,  669. 
of  statute  for  benefit  of  parties,  671. 
of  statute  requiring  coal  to  be  weighed,  669. 
of  statute  requiring  lumber  to  be  surveyed,  669. 
of  Sunday  laws,  605. 

of  statute  requiring  sealing  of  weights  and  measures,  669. 
involving  a  wrong  to  a  third  person  are,  674. 
involving  violation  of  foreign  law  are,  674. 
limiting  price  of  proprietary  medicines  are  not,  674. 
made  to  promote  illegal  purpose  are,  675. 
not  to  bid  at  auction  are,  299. 

not  to  resell  copyrighted  book  within  a  year  are  not,  674. 
of  foreign  corporations  doing  business  without  a  license,  672. 
on  Sunday  are  not,  at  common  law,  665. 

by  statute  are,  665. 
relating  to  immoral  or  indecent  things  are,  673. 
relating  to  impure  food  are,  674. 
to  induce  a  sale  by  illegal  means  are,  674. 
to  marry  by  one  already  married  may  be  sued  on  by  innocent  party, 

663. 
to  sell  in  future  goods  which  a  seller  does  not  own  are  not,  664. 
liquor  without  excise  tax  are,  670. 
smuggled  goods  are,  670. 
trust  property  are,  674. 
to  wager  are,  664. 

(See  Gaminq  Contbacts.) 
where  delivery  of  property  not  contemplated  are,  664. 
where  one  party  promotes  other's  illegal  purposes  are,  675. 
with  tbe  enemy  in  lime  of  war  are,  674. 
bilateral  distinguished  from  unilateral,  681. 

cannot  be  attacked  by  creditors  unless  fraudulent  against  them,  680. 
cannot  generally  be  rescinded  if  executed,  678. 
effect  of  sale  on  Sunday  when  forbidden,  666. 
enforcement  of  legal  portion  of,  681. 
executed  on  Sunday  are  valid,  666. 

executory  contracts  made  on  Sunday  not  enforcible,  666. 
executory  and  executed,  677. 

fixing  price  in  alternative  may  be  means  of  wagering,  169. 
importance  of  the  gravity  of  the  oflfense,  675. 
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ILLEGAL  CONTRACTS  AND  SALES— Continued, 
induced  by  fraud,  whether  voidable,  666. 
legislative  penalty  indicates  prohibition,  668. 
loans  in  violation  of  law  may  be  recovered,   673. 

made  by  corporations  doing  business  in  violation  of  anti-trust  laws,  673. 
may  be  rescinded  when  unexecuted,  679. 

when  made  by  fiduciary,  680. 

when  parties  not  in  part  dclioto,  680. 
no  recovery  of  possession  for  breach  of  condition  of,  conditioiral,  677. 
not  void,  but  unenforcible  by  guilty  party,  663. 
notes  given  in  payment  of,  681. 
on  Sunday  without  delivery  unenforcible,  666. 
options  are  not,  664. 

performance  of  which  subsequently  become  la^vful,  676. 
price  not  recoverable  for  goods  illegally  sold,  666,  669,  677. 

may  be  recovered  by  unlicensed  foreign  corporation,  when,  672. 
by  illegal  combination,  when,  672. 
prohibited  by  statute,  668. 

ratification  and  adoption  of,  when  made  on  Sunday,  667. 
recovery  allowed  by  innocent  partj^  663. 
recovery  allowed  of  lef;al  items  in  account,  681. 
xesoission  of,  when  allowed,  678. 
transactions  on  margins  are  not,  664. 
unlicensed  broker  cannot  recover  for  services,  669. 
when  time  of  illegality  affects,  670. 

whether  bargains  to  sell  goods  previously  contracted  to  another  are,  674. 
whether  contracts  made  with  knowledge  of  unlawful  purpose  are,  675. 

ILLEGALITY 

contracts  not  necessarily  void  because  of,  663. 
defense  of.  is  based  on  wrongful  conduct  of  plaintiff,  663. 
(See  Illegal  Contracts  axd  Sales.) 

ILLUSORY  PROMISES 
what  are,  191,  464. 

"  IMMEDIATELY  " 
meaning  of,  452. 

IMMORAL 

sale  of  anything,  is  illegal,  674. 

(See  Illegal  Coxtkacts  amd  Sat.tt.h  ) 

IMPERSONATION 

fraud  on  seller  by,  635. 

IMPLIED  CONDITIONS 

■sales  Ijy  description  are  subject  to,  223,  225. 
what  are,  187. 

(See  Condition.  Excuse  for  Nonperformance.) 
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IMPLIED  WARRANTY.    (See  Wabeanty.) 

IMPOSSIBILITY 

caused  by  death  or  illness  of  oomtractor  for  personal  services,  '661. 
destruction  of  goods  contracted  to  be  sold,  under  Sales  Act,  163. 
under  common  law,   164,  661. 
under  civil  law,  165. 
destruction  of  means  of  performance,  661. 
previous  deterioration  of  goods  sold,  under  Sales  Act,  160. 

at  common  law,  162. 
^iomestic  law  excuses,  661. 
foreign  law  does  not  excuse,  661. 
nonexistence  of  goods  sold,  under  Sales  Act,  160. 

at  common  law,  161. 
pecuniary  inability  no  excuse,  661. 
distinguished  from  mistake,  060. 
rules  in  regard  to,  not  included  in  Sales  Act,  623. 

(See  Risk  op  Loss;  Destbuction;  Deteeioeation. ) 

IMPROVEMENTS 

sale  of,  by  tenant  to  landlord  not  mthin  Statute  of  Frauds,  65. 

INABILITY 

effect  of  buyer's  probable,  on  seller's  obligation,  576. 
( See  Excuse  fob  Nonpeefoemajstce.  ) 

INADEQUACY 

of  consideration,  unless  gross,  not  fraudulent  against  creditors,  640. 

INCREASE 

future,  of  animals  belongs  to  conditional  buyer,  334. 
may  be  sold,  136. 

INCUMBRANCES 

warranty  implied  against,  under  Sales  Act,  216. 
-warranty  of  title  warrants  freedom  from,  218. 

INDEBITATUS  ASSUMPSIT.     (See  Quantum  Valebat;   Quasi  Contbact; 
Rescission.  ) 

INDECENT 

sale  of  anything,  is  illegal,  674. 

(See  iLXEGAi  Contracts  and  Saies.) 

INDEFINITE 

promises  may  be  invalid  beca,use,  leS. 

INDICIA  OF  TITLE 

estoppel  of  owner  by  entrusting  another  with,  316. 
(See  Document  of  Title;  Estoppel.) 
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INDIVISIBLE.   (See  Divisible.) 

INDORSEMENT 

may   be   read   with   face   of   writing   to   make   out   memorandum   under 

Statute  of  Frauds,  107. 
of  bill  of  lading  necessary  to  cut  off  right  of  stoppage  in  transitu,  430. 
of  document  of  title,  how  far  necessary  at  common  law,  430. 
and  under  various  statutes,  430. 
not  guaranty,  434. 
of  negotiable  document  of  title  for  security  gives  what  right,  440. 
may  be  compelled  by  holder  under  Sales  Act,  429. 

and  will  take  efl'ect  as  of  time  of  indorsement,  429. 
wfhen  necessary  under  Sales  Act,  409. 
of  nonnegotiable  document  of  title  not  necessary  for  transfer  under  Sales 
Act,  413. 
(See  Document  of  Title.) 

INDORSER 

of  document  of  title  not  a  guarantor  under  Sales  Act,  433. 

INFANT 

capacity  of,  generally,  10-27. 

cannot   avoid   title   against   hona   fide   purchaser   from   transferee,   under 

Sales  Act,  348. 
cannot  make  defendant  tort  feasor  by  relation,  15,  n.  26. 
consideration,  when  must  be  restored  by,  when  bargain  disaffirmed,  19. 
creditors  cannot  avoid  sale  by,  13. 
creditors  of,  may  attach  property  in  infant's  hands  after   disaffirmance, 

17,  n.  32. 
disaffirmance   by   guardian  of,    13. 

by  heirs  of,    13. 

by  personal  representatives  of,   13. 

by  trustee  in  bankruptcy   of,   13. 

by,  how  made,   15. 

against  hona  fide  purchaser  from,   14,  348. 

cannot  be  disaffirmed,  18. 

may  be  made  during  minority,  16. 

except  of   conveyance   of  realty,    16. 

must  be  of  transaction  as  a  whole,  17. 

plea  of  infancy  indicates,    15. 

resale   indicates,   15. 

tender  indicates,  15. 

whether   indicated   by   action   to    recover   property,    15. 

whether  requires   return   of   consideration,    19. 

of  obligation   to  pay  price  under  sale,  forfeits  title,   17. 

of  purchase  money  mortgage   by,  avoids  his  own  title,   17. 
equitable  relief  not  given  to  unless  he  restores  consideration,   19. 
executed  transfers  valid  until   avoided,   12. 
executory   contracts   sometimes   held   invalid  until   confirmed,   12. 
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INFANT  —  Continued. 

false    representations   of   age   by,    effect   of,   26. 

fraud   of,   ground   for   rescission  by   adult,   26. 

fraudulent  conveyance  of,  may  be  attacked  by  creditors,  17,  n.  32. 

liable   for   necessaries  though  too  young   to  understand  bargain,  21. 

only   for   actual   value   of   necessaries,   21. 

to    surety,    who    pays    obligation    for    necessaries,   24. 
liability  for  money   loaned  to,  for  purchase  of  necessaries,  24. 

undelivered   necessaries,   25. 

deceit   in   misrepresenting  age,   26. 
in  warranty,    27. 

tort,  2G. 

tort   growing  out   of   contract,   27. 
measure  of  liability  for  deceit,  26. 
necessaries  for,  what  are,  22. 

what    are    not,    23. 
not   liable   for   necessaries   if   already   supplied,   25. 

on   executory  contract   for   necessaries,   21. 
part   payment  of   debt  by,    is  not  ratification,   20. 
privilege  of,  is   personal,   13. 
promise  of,   is   good  consideration,   12. 

promise  to  third  person  is  not  ratification  of  contract  of,  20. 
ratification   by,    during    minority    ineffectual,    16. 

how  manifested,  20. 

in  ignorance  of  legal  defense,  20. 

under  mistake   of  fact,   20. 
right  of  avoidance  by,   specifically  enforced  at  law,  568. 
right  of   recovery  from,   specifically  enforced  by  law,   568. 
sale  by,   of   property   subject  to   purchase  money  mortgage,   17. 
statutory   protection   of,   in  England,    11. 

INFANT'S   RELIEF  ACT 

effect  of,   11. 

INJURY.       ( See  Destruction  ;  Detekiobation  ;  Risk  of  Loss.) 
INSANE  PERSONS.      (See  Ltoatio.) 

IN  GOOD  FAITH 

means   honestly  even   though  nepcligsntly,  in  Sales  Act,  619. 
so  at  common  l;nv   as   to  negotiable   paper,   621. 
but  generally  not  as  to  fraudulent  conveyances,  621. 

INSOLVENCY 

definition  of  under  Sales  Act,  619. 

under    Federal   Bankruptcy   Law,   619-. 

at   common   law,   619. 
effect  of,  on  obligation  of  other  party,  577. 
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INSOLVENCY  —  Continued. 

fraudulent   concealment   of,    63G. 

intent  not  to   pay,   how  far  fraudulent  with,  or  without,   637. 

of  buyer  ia  requisite  for  stoppage  in  transitu  under  Sales  Act,  517. 

at   common  law,   5-2. 

revives   seller's   lien,   50G,   507.  ^^ 

what  evidence  justifies  stoppage  in   transitu,  j*f?!^ 
of  seller  s-hould  not  cause  equity  to  give  specific  performance,  143,  144, 

602. 
(See  Bankruptcy.) 

INSPECTION 

as   condition   precedent   to   paying  price,   473, 

to   transfer    of   property,    472. 
as   condition   subsequent,   474. 
buyer  may  take  possession  for   purpose  of,  474. 
buyer's   right   of,    under    Sales   Act,    470. 
at  common  law,  471. 

in  sales  by  sample,  256. 
carriers   must  allow,   478. 
efl'ect   of,   upon   express  warranty,   20S. 

upon   implied   warranty,   23J,   234. 
excluded  by  terms  of  contract,   479. 
expense   of,   477. 

not  allowed  when  goods  sent  C.  0.  D.,  479. 

opportunity  for,  excludes  implied  warranty  of  obvious  defects,,  232. 
place  of,  480. 

refusal  of   seller   to   allow,   excuses   buyer,   472. 

whether  right  of,  indicates  lack  of  acceptance  under  Statute  of  Frauds,  75. 
testing  for   purposes   of,   475. 
time  allowed  for,  476. 
waiver  of  right,  477. 

INSTALMENTS 

provisions  of  Sales  Act  as  to  contract  performable  in,  465. 

breach  by   buyer   in  accepting,   excuses   further   deliveries,   467. 

buyer  not  bound   to  receive,   where   contract  indivisible,   566. 

delivery  of    insufficient,    460. 

effect   of   accepting,   though   of   interior  quality,   467,   493. 

effect  of  breach  as  to   one  or   more,  467. 

measure   of    damages   for    seller's    breach   of   contract  to   deliver   one  or 

more,  599l. 
transfer  of  property  in  vessel  on  payment  of  price  in,  275. 
(See  DIVISIBLE  Contract.) 

INSURANCE 

of  property  bought  under  oral  contract  is  binding,  72. 
when  seller's  duty  under  Sales  Act  to  taice  out,  468. 
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INTENT 

how  far  necessary  to  transfer  property  by  doeument  of  title,  410. 

knowledge  of  another's  illegal,  effect  of,  675. 

promotion  of  another's  illegal,  effect  of,   675. 

means   intent  made   manifest,  410. 

not   essential  for  warranty,    197,   200,   201. 

for  memorandum  under  the  Statute  of  Frauds,   106. 

INTENTION 

at  variance  with  form  of  bill  of  lading,  291,  410. 

determines   the  transfer  of  property,  259-261. 

essential   to   pass   property  in   undivided  shares,   156. 

importance  of,  in  early  law  for   transfer  of  property,  260. 

may  overcome  presumption  deferring  transfer  of  property  because  goods 

not  in  a,  deliverable  state,  265. 
not  to  pay  for  goods  amounts   to  fraud,  637. 

rules  for  ascertaining,  as  to  transfer  of  property  under  Sales  Act,  263. 
at  common  law,  264,  el  seq. 

INTEREST 

allowed  as  damages,  616. 

INTERPRETATION 

how   affected   by   custom,   618. 

of  Sales  Act  should  give  effect  to  purposes  of  uniformity,  617. 

INTERSTATE    COMMERCE 

when   bargains    of   unlicensed    foreign   corporations    protected   as,   673. 

INTOXICATION.  (See  Drunkenness.) 

INVENTION 

acceptance   and  receipt  of  under   Statute  of  Frauds,   95. 
(See   Patent.) 

JEWELRY 

may  be   necessary  for   infant   in  England,   22. 

probably  not  in  America,  22. 
may  be  for   married   woman,  48. 

JOINT  BUYER 

acceptance  under  Statute  of  Frauds  by,  81. 

JOINT  OWNERS 

may  be  sale  by  one  lo  another  under  Sales  Act,  1. 

at  common  law,   9. 
sale  by  one  to  another  is  withir   Statute  of  Frauds,  68. 
(See  Undivided  Shares.) 
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JUDGMENT 

effect  of,   upon  wife's   antenuptial   debts,   44. 

iu    actiuu    for    breach   of    contract    bars    other    causes    of    action    when, 

500-500-b. 
obtaining  by   creditor   does  not  waive   lien  under  Sales   Act,   510. 

or  at  common  law,  516. 
transfers   title,  when,   4. 

JUDICIAL   OFFICER 

no  implied  warranty  of  title  in  sales  by,  220. 

JUDICIAL  SALES 

no  warranty  implied  in,  220. 

rules  of  fraudulent  retention  of   possession  not   generally  applicable  to, 
220,  354,  361,  366,  370,  377,  378,  382,  391,  399. 
but   are  applicable  in  New  York,   385. 
(iSee   Retention   of   Possession.) 

JUS   TERTII 

when  a  defense  to  bailee,  421. 

JUS  DISPONENDI 

objection  to  use  of  term,  281,  n.  72. 

(See  Bill  of  Lading;   Document  of  Title.) 

KNOWLEDGE 

of  anotlier's  illegal  purpose,  effect  of,  675. 
of  falsity   of   rciiresentation   how   far  essential   in   fraud,   632. 
that   seller    had    previously    contracted    to   sell    goods    to  another,   effect 
of,  674. 
(See  Notice.) 

KNOWN,   DESCRIBED    AND   DEFINITE   ARTICLES 

no   implied  warranty   on  purchase  of,   236. 
Avhat  are,  236. 

LARCENY 

effect  of,  on  negotiation  of   document  of  title,  437. 

LATENT  DEFECTS 

acceptance  of  goods  does  not  bar  recovery  for,   488,  489. 
implied  warranty   against,  how   far   affected  by  inspection,  234. 

LAW 

contract   in   violation  of  foreign,   is   illegal,   674. 
fraudulent   misrepresentation   of,    629. 
impossibility  due  to,  when  an  excuse,  661. 
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LEASE 

distinction  between  conditional  sale  and,  336. 
in  form,  but  conditional  sale  in  substance,  336. 
of  mine  when  excused  by  failure  of  ore,  660,  n.  33. 
with  option  to  buy,  336. 

LETTERS 

may   constitute   memorandum  under   Statute   of   Praudis,   109. 

LICENSE 

broker  illegally  doing  business  without,  cannot  recover  compensation,  669. 
effect   on  bargains   of   foreign  corporations   if  business   is   done  without, 

672. 
fee  of   physician  without,   not  recoverable,   669. 
fee  of   lawyer  witliout,  not  recoverable,  669. 
priee   not   recoverable   for   sales   of    liquor    without,    669. 
of  other  goods  without,  where  required  by  law,  669. 

LIEN 

When  Allowed 

a   remedy   allowed  unpaid   seller,   504,   50o. 

arises   though  seller   holds  as   agent   for   buyer,   506,   517. 

when  buyer  becomes  insolvent,  506,  517. 

when  term  of  credit  expires,  506,  507. 
does  not  exist  when  goods  in  possession  of  buyer,  514. 

where  goods  are  in  public  place,  513. 
effect  of  agreement  for,  when  goods  in  buyer's  possession,  515. 
retention  of  bill   of  lading  to  buyer's  order  gives  seller  a,  285. 
revested  by  stoppage  in  transitu,  539. 
When  Waived  or  Lost 
lost  by  assent  to  resale  by  buyer,   516. 

attorning   to   sub-purchaser,   509. 

converting  goods,  516. 

delivery  to  buj'er,   510,   511. 

delivery  to  buyer's   agent,   512. 

tender  of  price,  502. 
not  lost  under  Sales  Act  by  buyer's  resale  of  goods,  557. 
at  common  law,  558. 

claiming  excessive   right,   516. 

taking  judgment  under  Sales  Act,  510. 
at  common  law,  516. 

part  delivery,   308,   509'. 

part   payment,   502. 

tortious  taking,   511. 
Waiver  of,  516. 

as  (est  of  actual  receipt  under   Statute  of  Frauds,  91. 
when  lost  by  acceptance  of  bill  or  note,   502. 

taking  part  in  bankruptcy   proceedings,   516. 

buyer's   acquisition   of   possession   by   fraud,   511. 

taking  security,  516. 

temporary  surrender  of  possession  to  owner,  511. 
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LIEN  —  Continued. 
Enforcement  of 
may  be  enforced  by  holding  goods,  506,  et  seq. 
by   resale,  543,   et  seq. 

(See  Resale.) 
by  rescission,  55i,  et  seq. 
(See  Rkscissiox.) 
seller's  right  to  charge  buyer  for  expenses  of  goods  subject  to,  559. 
whether  seller's  right  to  choose  remedy  to  enforce  is  afl'ected  by  buyer's 
interest,   559. 

LIMITATIONS,   STATUTE  OF 

when  bars  action  for  warranty  of  title,  221. 

LIQUOR 

contract  to  sell  without  payment  of  excise  tax  illegal,  070. 

in   violation  of   foreign   law  illegal,   674. 
price    cannot   be   recovered   for,   when   deceptively   packed   or   marked   to 

evad;-'    foreign    law,    675. 
sale  of  with  knowledge  that  it  is  to  be  resold  illegally,  675. 

without   license,   illegal,   669. 
shipments   of,   cannot  be  excluded  by  State,  673. 

LOSS.      (See  Risk  of  Loss.) 

LUMBER 

Statute  requiring  public   survey  of,   069. 

LUNATIC 

contracts  of,  held  valid  w'len,  33. 

often   held   void,    2'.). 

often  held  voidable   only,   30,   32. 

when  under  guardianship,  void,  26. 
creditor  of,  cannot  attack  transfer  by,  32. 
■disafliniinncc  by,    cannot  be   made  while   insane,   32. 

is  not  good  against  bona  fide  purchaser  under  Sales  Act,  31. 
but  is  at  common  law,  348. 
early  law,  governing  contracts  of,  28. 
effect  of  finding  by   inquisition,   36. 

ignorance  of  other  party  that  he  is  dealing  with,  33. 
executed  contracts  of,  when  consideration   cannot  be  restored,  33. 

when  consideration  does  not  enure  to  benefit  of,  33. 
exerutory  contracts,  whetlier  ever  valid,   33. 
liability   of,   for  necessaries,   34. 
notice  that  contracting  party  is,  33. 
ratification  of   contracts,   32. 

by  conduct,   .32. 

by  guardian,  32. 
restoration  of  consideration,  when  essential  to  avoiding  transaction,  31, 33. 
who  is,  35. 
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MALUM  IN  SE 

how  far  important  to  distinguish  from  malum  proJUUtum,  668,  681. 

MALUM  PROHIBITUM 

how  far  important  to  distinguish  from  malum  in  se,  668,  680. 

MANUFACTURER 

impliedly  warrants   mercliantable  quality,   232. 

proper    manufacture    and   materials,   23S. 
who  is,  under  the  law  of  iaiplied  warranty,  240. 
(See  WABBANiy.) 

MARGINS 

contracts  on.  are  not  illegal  transactions,  664. 

MARKET   PRICE 

highest   intermediate,   not   allowed   as   damages,   596. 
importance  of  in  calculating  buyer's  damages  in  executory  contract,  599, 
in  assessing  seller's  damages  for  non-acceptance  of  goods,  582,  583. 

MARKET  OVERT 

law  of,  in  England  and  some  English  colonies,  347. 
has  no  application  in  the  United  States,  347. 

MARRIED  WOMAN 

agency   of,  for  her .  husband,  48. 
antenuptial  debts  of,  44. 

authority   of,   to   pledge    husband's  credit,   48. 
could   not   oontrat'L  at   common   law,   44. 

transfer  personal  property,  44. 
death  of,  before  Judgment  on  antenuptial  liability,  44. 
liability  of  husband  for  antenuptial  debts  of,  44. 

for  monsy  loaned  to,  48. 

for    necessaries    fui-nished    to,    48. 
lunatic   liable   for  necessaries  furnished   his  wife,  34. 
reduction  to   possession  of  choses  in  action  of,  44. 
services   of,   might  give   contractual   right,   44. 
separ.ite  estate  of,  in  equity,  46. 
statutes  afl'ecting  capacity  of,  47. 
what   are   necessaries  for,  48. 

MASS 

sale  of   a   portion  of,    146-159. 
{See  Undivided  Shakes.) 

MATERIALITY 

of  fraudulent  representation,  627. 
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MATERIALS 

furnishing  of,   by   buyer   or   seller   as   affecting   transfer   of   property  by 
subsequent  appropriation,   276. 

MATURITY 

document  of  title  has  no  time  of,  444. 

MEASURE  OF  DAMAGES.      (See  Damages.) 

MEASURES 

Statutes  requiring  sealing  of,  669. 

MEASURING.      (See  'Weighino  and  Measubing.) 

MEMORANDUM.      (Under  Statute  of  Frauds.) 
corporation   records  may  be,    101. 
correspondence   may   constitute,    109. 
entries  in  books  may  be,  101. 
letter  repudiating  bargain  may  be,   106. 
letter  to  writer's  agent  may  be,   106. 
negotiable  paper  may  be,  101. 
offer  may  be,   106. 
receipts  may  be,   101. 
telegrams   may  be,    101. 
undelivered  writing  may  be,   106. 
certainty  of   description  requisite,   105. 
consistency  of   several   documents   constituting.   111. 
distinguished  from   contract  in  writing,   100,   106. 
may  be  made  after  breach  of  contract,   117. 
cannot  be  made  after  action  brought,  117. 
condition  of  buyer's  approval  must  be  expressed  in,   104. 
may  contain  abbreviations,  105. 

or   fictitious  names,    103. 

be  written  in  pencil,   101. 

consist  of  several  writings,   108. 

be  made  after  destruction  of  the  goods,   117. 
must  contain  all  terms  of  contract,   104. 

description  of  goods,    104. 

names  of  parties,   102. 

place  and  time  of  delivery  if  agreed  on,   104. 

price,   103. 

term  of   credit,    104. 

warranty,   104. 
must  distinguish  buyer   and  seller,   102. 
whether  statement  of  consideration  necessary,   103. 
need  be  signed  only  by  party  to  be  charged,   113. 
need  not   contain   implied   terms,   T04. 

be  made   as   such,   106. 
of  auction  sales,   115. 
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MEMORANDUM  —  Continued. 

of  indorsement  and  face  of  paper  combined,   107. 
of  several    documents    incorporated   by   reference,    108. 
physically  attached,   107. 
relating  clearly  to  one  transaction,   109. 
parol  variation  of,  120-125. 
signature   to,    lOS,    109,    112-116. 
may  be  by  agent,   114. 
by  auctioneer,   115. 
by  auctioneer's  clerk,   115. 
but  not  by  other  party  as  agent,   114. 
to  blank  memorandum,   112. 
may  be   abbreviated,  112. 
need   not  be   at   end,    112. 

unless  statute  so  requires,   112. 
of  memorandum  with  subsequent  correction,  113. 
undisclosed  principal  of  signer  may  sue,  105. 

MERCHANTABLE 

what  is  meant  by,  343. 
(See  Waebanty.) 

MINERALS 

may  be  goods  within  Statute  of  Frauds,  64. 

MINOR.  (See  Infant.) 

MISDESCRIPTION 

liability  of  bailee  for,  on  documents  of  title,  420. 

MISREPRESENTATION 

fraudulent.     See  Fea.ud. 

innocent,  affords  ground  for  rescission,  632. 
rules   in  regard   to,   not  included  in  Sales  Act,  623. 
(See   ESTOPPEL;    Fbaud.) 

MISTAKE 

as  ground  for  rescission,  656. 

as  to  fundamental  nature  of  goods,  250,  656. 

caused  by  nonexistence  of  goods  sold,  161. 

by  one  who  cannot  write,  654. 

distinguished  from  impossibility,  660. 

does  not  impair  negotiation  of  document  under  Sales  Act,  436. 

at  common  law,  437. 
in  expression  of  agreement,  655. 
may  be  rescission  for,  though  there  has  been  acceptance  under  the  Statute 

of  Frauds,  78,  79,  83. 
nature  of  defense,  653. 
often  has  no  legal  consequences,  657. 
■rendering  agreement  void,  654. 

right  of  avoidance  of  injured  party,  specifically  enforced  by  law,  588. 
rules  in  regard  to,  not  included  in  Sales  Act,  623. 
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MITIGATION 

of  damages  after  repudiation,  588. 
in  enforcement  of  lien,  55'J. 

MIXTURE 

of  goods  contracted  for  with  others,  462. 
(S3e  Undivided  Shakes.) 

MONEY 

price  need  not  be  payable  in,  170. 

MONTH 

means  calendar,  not  lunar  month,  452. 

"MORE  OR  LESS" 

meaning  of,  464. 

MORTGAGE 

analogy  between  conditional  sale  and,  331. 

distinction  between  conditional  sale  and,  337. 

by  buyer  is  an  acceptance  under  t'l'^,  Statute  of  Frauds,  77. 

■disaffirmanea  bj-  infant  of  purchase  money,  avoids  his  own  title,  17. 

of  document  of  title,  440. 

of  future  crops,  135. 

of  goods  not  within  Statute  of  Frauds,  57. 

provisions  of  Sales  Act  not  generally  applicable  to,  617. 

sale  of,  is  within  Statute  of  Frauds,  67. 

mo  implied  warranty  of  title  in  sales  by  mortgagee,  220. 

MUTUAL  ASSENT 

is  necessary  for  sale  or  contract,  5. 

effect  of  duress  upon,  658. 

exprcs.sion  of,  by  mistake,  655. 

lack  of,  \\-*hen  goods  sold  are  nonexistent,  161. 

meaning  of,  5. 

NECESSARIES 

Infant 

liable  for  actual  value  of,  21. 

liable   for,   though    too  young  to  understand  bargain,   21. 

liable  to  surety,  who  pays  obligation  for,  24. 

not  bound  on  executory  contract  for,  25. 

money  lent  is,  Avhen,  24. 

money  paid  for,  at  infant's  request  may  be  recovered,  24. 

previous  supply,  25. 

•what  are,  is  a  question  of  fact,  illustrations,  22. 

what  are  not,  illustrations,  23. 

whether  liable  for  \indelivered,  25. 
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NECESSARIES  —  Continued. 
Lunatic 

liable  for  fair  value  of,  only,  34. 

under  guardianship  liable  for,  34. 

what  are,  34. 
Intoxicated  Pebson 

liable  for,  41. 
Maeeied  Woman 

authority  to  pledge  husband's  credit  for,  48. 

what  are,  48. 

NEGLIGENCE 

in  failing  to  read  contract,  effect  of,  654. 

in  making  innocent  misrepresentations,  632. 

is  not  the  basis  of  seller's  c'lligation  on  implied  warranty,  237. 

NEGOTIABLE   DOCUMENTS    OF   TITLE.      (See  Document  or  Title.) 

NEGOTIABLE  INSTRUMENTS 

acceptance  of,  destroys  lien  when,  502. 

as  a  condition  of  transfer  of  title,  343. 

attached  to  bill  of  lading,  effect  of,  289,  290,  435. 

failure  to  give,  as  a  ground  for  rescission  and  recovery  on  quantum  vale- 

hat,  593. 
given  in  renewal  subject  to  same  infirmities  as  original,  681. 
implied  warranty  of  seller's  title  to,  218. 
may  be  memorandum  under  the  Statute  of  Frauds,  101. 
may  be  taken  as  part  payment  under  the  Statute  of  Frauds,  98. 
not  enforcible  if  consideration  partly  illegal,  681. 
one  who  takes,  in  satisfaction  of  antecedent  debt  gives  value,  620. 
to  .secure  antecedent  debt  generally  held  to  give  value,  620. 
ihonestly  but  negligently  is  bona  fide  purchaser,  621. 
sale  of,  is  within  Statute  of  Frauds,  67. 

stopping  payment  of,  by  buyer,  justifies  stoppage  in  transitu,  622. 
--r-r-UC^t      -•    k     ^^--^  '^^-^■t,  e-  -iJ  f-C'    \.^  \\  r^  ^ 

NOTE.      (See  Biii  of  Exchange;  Bought  and  Sold  Notes;  Memoeandum; 
Negotiable  Instruments.) 


NOTICE 

by  feller  that  goods  have  been  put  in  a  deliverable  state,  not  essential,  26.°!. 
condition  of,  in  contract  to  sell,  190,  457. 

obligation  to  give  as  well  as  condition  excusing  performance,  457. 
effect   of,    on   creditor's   right   to   attack   sale   with   retention   of   posses- 
sion, 358,  365,  366,  368,  372,  373,  374,  378,  381,  382,  391,  399. 

on  rights  of  creditors  and  subpurchasers  in  conditional  sales,  328. 
enabling  buyer  to  insure  must  be  given  when,  468. 

of  defective   performance  to  prevent  waiver  by  acceptance  under   Sales 
Act,  484. 

at  common  law,  488. 
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NOTICE  — Continued. 

of  dijsailirmaiice  by  infant,  15. 

of  election  to  rescind  for  fraud,  648. 

■breach  of  warranty,  611. 
of  insanity  as  a  condition  of  avoiding  contract,  33. 
of  seller's  resale,  whether  necessary  under  Sales  Act,  543. 

at  common  law,  548. 
of  time  and  place  of  resale  unnecessary  under  Sales  Act,  543. 

at  common  law,  549. 
of  unlawful  purpose  whether  makes  bargain  illegal,  675. 
that  seller  had  previously  contracted  to  sell  goods  to  another,  effect  of,  674. 
what  requisite,  for  stoppage  in  transitu,  540,  541. 

NOT  NEGOTIABLE 

documents  of  title  marked,  under  Sales  Act,  411. 
at  common  law,  412. 

(See  Bill  of  Lading;  Document  of  Title.) 

OBJECTION 

buyer    may    have    rigiht    of,    though    goods    accepted    under    Statute   of 

Frauds,  78. 
stating  one,  when  waives  other,  495. 

OBLIGATION  IMPOSED   BY  LAW.      (See  Quasi  Contract.) 

OBVIOUS  DEFECTS 

express  warranty  not  usually  construed  as  covering,  198,  208. 
no   implied  warranty  against,   where  buyer  has  opportunity  to  inspect, 
233,  234. 

OFFER 

construction  of,  where  quantity  not  exactly  defined,  464. 
in  writing  may  be  memorandum  under  the  Statute  of  Frauds,  106. 
mistake  in,  made  by  telegraph  company,  binds   offerer,  5. 
shipment  of  improper  quantity  is,  459-461. 

OLEOMARGARINE 

when  importation  of,  may  be  excluded  by  State,  €73. 

OPINION 

fraudulent  s.tatement  of,  ground  of  liability  when,  628. 
statement  of,  distinguished  from  affirmation  of  fact,  203-204. 
not  a  warranty,  '205. 

OPTION 

not  illegal,  664. 

unless  made  so  by  statute,  664. 
to  buy  such  quantity  as  the  buyer  desires,  464. 
to  lessee  where  property  is  leased,  330. 
unrestricted,  will  not  support  promise  to  sell,  168. 
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ORAL 

oonitraota  to  sell  or  sales  may  be,  under  Sales  Act.  50. 
a/t  common  law,  50. 

ORDER 

definition  of,  in  Sales  Act,  619. 

property  -will  not  pass  on  delivery  to  carrier  unless  goods  comply  with, 
278. 

ORDER  BILL   OF   LADING.      (See  Biii  of  Lading.) 

OSTENSIBLE  TITLE.      (See  Estoppel.) 

OWNER 

estoppel  of,  to  deny  validity  of  transfer,  312. 
only  can  transfer  title,  310.  311. 
(See  Pkoperty;  Title.) 

OWNERSHIP 

necessarily  implies  specific  goods,  149. 

(See  PROPERTY;    TITLE;    UNDIVIDED  SHARES.) 

PARI  DELICTO 

when  parties  aire  not  in,  680. 

whether  party  induced  to  enter  contract  by  fraud  ia  in,  680. 

PAROL  EVIDENCE.      (See  Evidence.) 

PARTICIPATION 

in  illegal  purpose,  675. 

PARTIES 

must  be  named  in  memorandum  under  the  Statute  of  Frauds,  102. 

or  described,  105. 
to  a  sale,  9. 

(See  Agekt;   Corporation;   Drunkard;  Ineant;   Lunatic;  Mabbibh) 

Woman.  ) 

PARTNER 

acceptance  under  Statute  of  Frauds  by,  81. 

PARTNERSHIP 

agreements  of,  are  not  within  the  Statute  of  Frauds,  58. 

to  dissolve  and  divide  assets  of,  not  within  Statute  of  Frauds,  58. 
to  sell  share  in,  is  not  within  the  Statute  of  Frauds,  58,  67. 

PART  OF  GOODS 

acceptance  of,  493. 

and  receipt  of,  under  Statute  of  Frauds,  94. 
rescission  of  transfer  of,  wihere  default  as  to  remainder,  600. 
(See  Instalments.) 
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PART  OWNER 

may  sell  to  other  part  owner  under  Sales  Act,  1. 

at  common  law,  9. 
sale  by  one  to  another  is  within  Statute  of  Frauds,  68. 
(See  Undivided  Shares.) 

PART  PAYMENT 

how  far  to  be  distinguished  from  earnest,  97. 
lien  not  destroyed  by,  502. 
under  the  Statute  of  Frauds,  98. 
need  not  be  in  money,  98. 

PART   PERFORMANCE 

of  varied  contract  under  the  Statute  of  Frauds,  125. 

PARTY   TO   BE   CHARGED 

memorandum  under  Statute  of  Frauds  need  only  be  signed  by,  113. 
■who  is,  113. 

PATENT 

acceptance  and  receipt  of,  95. 
sale  of,  whetlier  within  Statute  of  Frauds,  67. 
specifically  enforced,  602. 

PAYMENT 

Generally 

and  delivery  concurrent  under  Sales  Act,  447. 

at  common  law,  448. 
of  debt  cannot  be  recovered  though  document  securing  debt  is  invalid,  435. 
of  part  of  price  does  not  destroy  lien,  502. 

or  right  to  stop  in  iransitu,  535. 
'Stoppage  of,  by  buj'er  justifies  stoppage  in  transitu,  622. 
Under  Statute  of  Frauds 

•whether  discharge  of  existing  debt  amounts  to,  98. 
how  far  to  be  distinguished  from  earnest,  97. 
need  not  be  in  money,  98. 
part,  under  the  Statute  of  Frauds,  98. 
time  of,  to  satisfy  the  Statute  of  Frauds,  99. 
(See  Price.) 

PENALTY 

imposed  by  law  prima  facie  implies  a  prohibition,  668. 

PERFORMANCE 

correction  of  defective,  459. 

effect  of  fixing  time  for,  in  mutual  obligations,  575. 
of  obligations  in  contract  to  soil  or  sale,  445  et  seq. 
of  portion  of  contract  within  the  Statute  of  Frauds,  125. 
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PERFORMANCE  —  Continued. 

right  to  continue,  after  countermana,  589. 

after  repudiation,  589. 
right  to  recover  for  defective,  after  acceptance,  484-494. 
specific,  of  contract  to  sell  or  mortgage  future  goods,  139-145. 
of  contracts  under  Sales  Act,  601. 
at  common  law,  002. 
(See  Deliveky;  Excuse  fob  Nonpeefobmance;  Fbauds,  Statute  of; 

PAYMENT;    PRICE.) 

PERSON 

definition  of,  in  Sales  Act,  619. 

PERSONAL   REPRESENTATIVES.      (See  Executoe  oe  Administeatoe.) 

PLACE 

delivery  of  goods  at  a   particular,  as   a  condition  of  transfer  of  prop- 
erty, 280. 
at  specified,  is  not  acceptance  under  Statute  of  Frauds,  81. 
is  actual  receipt,  88. 
of  inspection,  480. 

where  delivery  is  due  under  Sales  Act,  449. 
at  common  lav?,  450. 

PLEA 

of  infancy   indicates    disafSrmance,    15. 
of  Statute  of  Frauds  is  affirmative,  71. 
definition  of,   in  Sales  Act,  619. 

PLEDGE 

by  factor  does  not  bind  principal  at  common  lav,  317. 

under  Factors'  Acts,  318-323. 
necessity   of  pledgee's  possession  for,  515. 
of  document  of  title  gives  vi'hat  rights  to  pledgee,  440. 
Sales  Act  not  generally  applicable  to,   617. 
stoppage  in  transitu  of  goods  subject  to,  537. 
validity  of,  in  case  of  future  goods,  140. 
wrongful,  of  bill  of  lading,  292,  426,  427. 

POLICE  POWER 

how  far  States  may  exclude  foreign  goods  by  virtue  of,  673. 

POSSESSION 

actual  receipt  under  the  Statute  of  Frauds  means  acquisition  of,  84. 
of  goods   in  buyer's,   86,   90. 
seller's,  86,  91. 
third   person's,   86. 
cannot  be  disturbed  where  bargain  illegal,  678. 
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POSSESSION  —  Contmued. 

effect  of  buyer's,  where   there  is   agreement   for  lien,   515. 
on  lieu  when  goods  fraudulently  acquired,  511. 
on  lien  when  goods  temporarilj'  surrendered,  §11. 
entrusted  to  an  agent  with  power  of  sale  may  estop  owner,  317. 
entrusted  to  one  who   habitually  sells  such  goods  will  not  estop  owner, 
314. 
with  authority  to  obtain  offers,  will  not  estop  owner,   315. 
entrusting,  will  not  in  itself  estop  owner,   313. 
of  indicia  of  title  may  estop  owner,  316. 
of  document  of  title  may  estop  owner,  292,  436,  437. 
forcible  giving  or  taking,  are  not  actual  receipt  under  Statute  of  Frauds, 

85. 
lien  lost  when  goods  are  in  buyer's,  514. 
of   buyer   indicating  waiver   in  cash   sales,   345. 
of  seller  as  affecting  implied  warranty  of   title,  218. 
potential,  133,  et  seq. 

(See  Potential  Possession.)         , 
reduction  to,  of  wife's  choses  in  action,  44. 
retention  of,  when  fraudulent,  351,  et  seq. 

(See  Retention  of  Possession.) 
reservation  of,  by  documents  of  title,  281,  et  seq. 

(See  Bill  of  Ladino;  Docujient  of  Title.) 
right  of,  is  retained  by  shipment  C.  0.  D.,  279. 

POTENTIAL  POSSESSION 

application  of  doctrine  to  young  of  animals,   136. 

doctrine  of,  applied   to  crops,    135. 

general  rule,  133. 

modern  English  La,vf,  134. 

POWER 

effect  of,  to  •'.ake  goods  when  they  come  into  existence,  132. 


PRESUMPTION 

as  to  time  of  transfer  of  property  when  the  seller  is  bound  to  deliver  at 

a  particular  place,  280. 
as  to  transfer  by  subsequent  appropriation,  274  et  seq. 

(See  Subsecjdent  Approphiation. ) 
that  property  does  not  pass  it  seller  must  put  the  goods  in  deliverable 
state,   265. 
where  something  remains  to  be   done  to  fix  price,  266-269. 
that   property   passes  on  making  of  contract,  264. 
on  delivery  to  a  e:irrier  when,  278  et  seq. 
(See  Carbieb.) 
rules  of,  for  ascertaining  intention  to  transfer  property,  263  et  seq. 
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PREVENTION 

by  third  persons  of  oral  contract  is  tortious,  though  contract  unenforcibU, 

72. 
of  performance  of  condition,  193. 

of  promise,  193. 
of  valuation  under  Sales  Act,  173. 
(See  Excuse  foe  Nonpeefobmance.) 


PRICE 

agreement  by  purchaser  to  limit,  on  resale  not  necessarily  illegal,  674. 
cannot  be  recovered  for  goods  sold  in  violation  of  law,  669'. 
for  goods  illegally  sold  vpithout  license,  669. 
for  liquor  illegally  sold,  669. 

for  goods  sold  in  violation  of  statute  requiring  coal  to  be  weighed, 
669. 

goods  to  be  marked,  669. 
lumber  to  be  surveyed,  669. 
sealing  of  weights  and  measures,  669. 
in  violation  of  Sunday  law,  666. 
in  violation  of  anti-trust  law,  673. 
cannot  ibe   recovered  when,   for  goods   sold   by   unlicensed  foreign  corpo- 
ration, 673. 
conditional  seller  after  suing  for,  cannot  reclaim  goods,  571,  579. 
barred  from  recovering  goods  by  tender  of,  332. 
cannot  sue  for,  after  attachment,  571. 

may  recover,  though  property  has  not  passed,  334,  571,  579. 
may  retain  part  payment  of,  though  he  retakes  goods  on  buyer's 
default,  579. 
definition  oi,  under  Sales  Act,  106. 

difference  between  contract  and  market,  as  measure  of  damages  for  non- 
acceptance  of  goods,  582. 

for  non-delivery  of  goods,  599. 
distinguished  from  value,  69. 

effect  of  payment  of,  where  goods  illegally  sold  on  Sunday,  666. 
failure  to  pay  one  instalment  of,  excuses  further  delivery  of  good,  467. 
fixing,  in  the  alternative,  169. 

may  be  method  of  wagering,  169. 
methods  of,  under  Sales  Act,  166. 

at  common  law,    108,    169. 
by  valuation  under   Sales  Act,   173. 
at  common  law,   174,  177. 
(See  Valuation.) 
how  ascertained,  156-177. 

if  none  fixed,  ,&eH«!-  liable  for  reasonable  value,  167,  171. 
importance  of  payment  of,  for  transfer  of  property  in  early  law,  260. 
in  civil  law,  seller  entitled  to  recover,  though  property  not  passed,  674. 
inspection  as  condition^  precedent  to  payment  of,  473. 
limit  of,  in  sales  within  Statute  of  Frauds,  70. 
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PRICE  —  Continued. 

may  be  payable  in  any  personal  property  under  Sales  Act,  166. 
and  practically  at  common  law,  170. 
and  under  Statute  of  Frauds,  98. 
but  not  in  Roman  law,   170. 
may  be  recovered  by  buyer  wlien  goods  destroyed  or  injured  before  prop- 
erty passes,  164,  301. 
unless  contrary  intention  shown,  302. 
(See  Risk  of  Loss.) 
may  be  ri  covered  when  payable  on  a  day  certain,  575. 
methods  of  securing  payment  of,  by  means  of  bill  of  lading,  286. 

(See  Bill  of  Ladino.) 
must  be  stated  in  memorandum  under  the  Statute  of  Frauds,  103. 
need  not  be  agreed  upon  for  transfer  of  property,  167. 
no    consideration   for    contract   if   left   to   be    fixed   by   the    parties    sub- 
sequently,  107. 
no   partial    rescission   allowed   where    sale   was   for   a   single,   600. 
of  goods  delivered  in  excess  of  contract,  461. 
part  payment  of,  does  not  destroy  lien,  502. 

under   .Statute  of  Frauds,   98. 
payment  of,   excu.sed  when  goods   destroyed   wholly   or  partly,   160,   162, 
300,   301. 
unle.-s  otherwise  agreed,  302. 
payment  of,   indicates  intent   to  transfer   property  though  goods  not  in 

deliveiable  state,  205. 
presumption  that  propertj-  does  not  pass  where  something  remains  to  be 
done  to  fix,  266-269. 
-seller  may  recovej,  when  property  has  passed,  561. 

where  property  has  not  passed  in  some  cases,  560-579'. 
subsequent    agreement    to    use    goods    unlawfully    does    not    bar    action 

for,  676. 
transfer  nf  property  in  vessel  on  payment  of  instalments  of,  275. 
what  is  a  reasonable,  172. 

when  reovery  of  allowed  though  property  has  not  passed,  502-579. 
whether  sale  for  undetermined,  is  within  Statute  of  Frauds,  69. 
whether  sale  of  several  articles  for  total  price  exceeding  statutory  limit 

is  within  Statute  of  Frauds,  70. 
when  seller  may  recover,  560-579. 

(See  Cash  Sale;  Conditional  Sale;  Unascebtained  Pbice.) 

PRINCIPAL 

bond  to  consign  goods  to  a  factor  entitled  to  remedies  of  unpaid  seller, 
503. 
(See  Agent.) 

PROMISE 

effect  of  when  fraudulent,  630. 

(See   CONTEACT.) 
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PROMOTION 

of  anotlier's  illegal  purpose  effect  of,  675. 

"  PROMPTLY  " 

meaning  of,  452. 

PROPERTY 

avoidance  of  transfer  of,  in  sale  or  return,  271. 

definition  of  in  Sales  Act,  619. 

effect  of  form  of  bill  of  lading  upon  transfer  of,,  281  et  SBq, 

( See  Bill  of  Lading.  ) 
is  not  transferred  by  sale  on  approval  under  Sales  Act,  263. 

at  common  law,  270. 
is  transferred  by  sale  or  return  under  Sales  Act,  263. 

at   common  law,   270. 
is  transferred  ■when  parties  so  intend  under  Sales  Act,  259. 

at  common  law,  260,  201. 
not   transferred   until    delivery   where   contract   requires   delivery  under 
Sales  Act,  263. 

at  common  law,  280. 
jasses,  thougli  tr^ijisaction  irandulemt,   625. 

piesumably  not  transferred  until  seller  has  put  goods  in  deliverable  state 
under  Sales  Act,  203. 

at  common  law,  205. 
presumably  passes  when  bargain  is  made  under  Sales  Act^  263. 

at  common  law,  204. 
on  delivery  to  carriers  under  Sales  Act,  263. 

at  common  law,  278. 

though  goods  marked  C.   0.  D.   under  Sales  Act,  263. 
at  common  law,  27'J. 

but  not  if  seller  is  to  pay  the  freight,  under  Sales  Act,  263. 
at  common  law,  280. 

or   to   deliver   at   a   particular   place,   under   Sales   Act,   263. 
at  common  law,  280. 
price  must  be  fixed  before  transfer  of,  at  common  law,  266-269. 

but  not  under  Sales  Act,  260. 
reservation  of,  by  documents  of  title,  281   ei  seq. 

( See  Bill  op  Lading,  Document  of  Title.  ) 
rules  for  ascertaining  intention  to  transfer,  263,  et  seq. 
eeller  cannot  transfer  if  he  does  not  own,  130. 
seller  need  not  have,  in  goods  which  he  contracts  to  sell,  128. 
transfer  of,  between  buyer  and  seller,  258  et  seq. 

by  subsequent  appropriation,  273  et  seq. 
(See  Subsequent  ArPBOrRiATioN. ) 
when  passes  to  trustee  in  bankruptcy,  662. 
•when  transferred  at  auction,  296. 
where  seller  holds  merely  for  security,  buyer  has  equita;ble  interest,  284. 

PROSTITUTION,  HOUSE  OF 

whether  sale  to  keeper  of,  is  illegal,  67'5. 
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PROVISIONS 

implied  warranty  in  sale  of,  241. 

PUBLIC  OFFICERS 

no  warranty  of  authority  in  sales  by,  220. 

PUBLIC    POLICY.    (See  ILUEQAI-ITY  CONTEACTS  AND  SAI.es.) 

PUFFING 

at  auction  sales,  298. 

PURCHASER 

definition  of,  in  Sales  Act,  619. 

PURCHASER  IN  GOOD  FAITH  FOR  VALUE.    (See  Bona  Fide  Pubchasee 

roR  Value.) 

PURCHASERS 

fraud  against  subsequent,  644. 

remedies  for  fraud  against  subsequent,  652. 

(See  Bo>.A  Fide  Purchaser  for  Value;   Buyer;   Delivebt;  Reten- 
iiox  OF  Possession.) 

PURCHASES 

definition  of  in  Sales  Act,  619. 

PURPOSE 

Avhether  knowledge  of  another's  illegal,  makes  bargain  unlawful,  675. 
(See  INTENT;    Intention.) 

QUALITY 

defective,  of  one  instalment  as  excusing  acceptance  of  others,  467. 

definition  of  in  Sales  Act,  619. 

fraudulent  representations  of,   638. 

seller's  right  to  recover  for  goods  of  defective,  after  acceptance,  488,  489. 

warranties  of,  194-257. 

See  Risk  of  Loss;  Warranty.) 

QUANTITY 

agreement  to  buy  an  undetermined,  464. 
construction  of  agreement  in  regard  to,  464. 
delivery  of  wrong,  under  Sales  Act,  457. 

too  large,  461. 

too  small,  460. 
fraudulent  representations  of,  638. 
optional  with  buyer,  464. 

seller  may  recover  damages  after  ax:eeptance  of  goods  for  defective,  486. 
seller's  obligation  in  regard  to,  459. 
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QUANTUM  VALEBAT 

seller  may  recover  on,  if  no  price  fixed  under  Sales  Act,  166. 

at  common  law,  167,  171. 
seller's  right  to  recover  on,  after  rescission,  593. 

QUASI  CONTRACT 

liability  of  buyer  based  on,  where  price  not  fixed  under  Sales  Act,  166, 

at  common  law,  167,  171. 
liability  of  buyer,  where  agreed  valuation  impossible  based  on,  175. 

to  pay  for  deficient  quantity  of  goods  based  on,  460. 

of   corporations   based   on,   where   contract  ultra  vires,  49. 

of  infant  for  necessaries  based  on,  21. 

of  lunatic  for  necessaries  based  on,  43. 

of  warranty  when  based  on,  207. 
seller's  right  to  recover  value  of  goods  after  rescission,  593. 

QUIT  CLAIM 

seller  may  transfer  by,   219 

RATIFICATION 

by  drunkard,  39. 

by  infant,  how  manifested,  20. 

ineffectual  unless  he  is  of  age,  16,  20. 

in  ignorance  of  legal  rights,  20. 

part  payment  is  not,  20. 

promise  to  a  third  person  is  not,  20. 

whether  delay  amounts  to,  20. 
by  lunatic,   29,   32. 

ignorant  of  rights,  32. 
of  contracts  made  on  Sunday,  667. 
of  unauthorized  warranty,  445. 

REAL  ESTATE 

what  is,  under  Statute  of  Frauds,  60-68. 

REASONABLE   PRICE 

seller  may  recover,  if  none  fixed,  under  Sales  Act,  166. 

at  common  law,  167,   171. 
what  is,  172. 

REASONABLE  TIME 

delivery  must  be  made  in,  under  Sales  Act,  449. 

at  common   law,   451. 
determination  of,  presents  question  of  fact,  451. 
if  time  not  fixed,  implied,  104. 
what  is,  451. 

RECEIPT 

may  be  memorandum  under  the  Statute  of  Frauds,  101. 
(See  AcTTjAi,  Receipt.) 
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KECEPTACLES 

effect  of  putting  goods  into  buyer's,  277. 

RECORD 

necessity  of,  for  mortgage  of  future  crops,  135. 

sales  with  retention  of  possession  may  be  protected  by,  in  Iowa,  368. 

Kentuciiy,   370. 

Maryland,  373. 

Washington,  401. 
sales  with  retention  of  possession  not  protected  by,  in  New  Hampshire, 
382,  n.  94. 

Virginia,  400. 

West  Virginia,  402. 
statute  requiring,  for  bills  of  sale  in  England,  352. 
for  conditionally  sold  goods,  326,  327. 

RECORDS  OF  CORPORATIONS 

may  be  memorandum  under  the  Statute  of  Frauds,  101. 

RECOUPMENT 

allowed  for  deceit,  646. 

distinguished  from  set-off  and  counterclaim,  605. 

excludes  other  remedies  for  breach  of  warranty  under  Sales  Act,  603. 

at  common  law,  612. 
for  breach  of  warranty  under  Sales  Act,  603. 

at  common  law,  605. 
in  civil  law,  606. 

REFUSAL 

buyer   need   not  return   goods  after,   under   Sales  Act,   496. 

at  eonvmon  law,   497. 
to  A^ai-rant  truth  of  statements  prevents  them  from  being  warranties,, 213. 
to  warrant,  prevents  implication  of  warranty,  239. 

REJECTION 

buyer  need  not  return  goods  after,  496,  497. 
is  precluded  by  acceptance  under  the  Statute  of  Frauds,  79. 
may  be  made  before  Statute  of  Frauds   satisfied,  82. 
(See  Excuse  fob  Nonpekfokmakce. ) 

RELATION 

infant  should  not  be  permitted  to  make  defendant  tort  feasor  by,  15,  n.  26. 
of  memorandum  to  the  time  of  the  oral  contract,  117. 
of  title  of  trustee  in  bankruptcy,  662. 
(See  Ratification.) 

RELEASE 

of  right  of  action  for  fraud,  640. 
of  seller's  liability  by  acceptance  of  goods,  484-494. 
(See  AccoBD  and  Satisfaction;  Waiveb. ) 
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RELIANCE 

of  buyer  essential  to  warranty,  198,  206. 
on  falie  statement  essential  in  fraud,  633. 
unjustifiab.e,   should   not  excuse   fraud,  634. 
(See  Inspection;  Obvious  Defects.) 

REMEDIES 

Generally 

circumstances   affecting  unpaid  seller's  choice   of,  558. 
election  of,  for  breach  of  -warranAy,  604. 

for   fraud,   648. 
for  bleach  of  warranty  mutually  exclusive,  612. 
for  Iraud  ag.dnst  subsequent  purchasers,  652. 

creditors,   051. 
of  defrauded  buyer  or  seller,  645. 
notice  of  election  of,  by  unpaid  seller,  556. 
Of  Buyer  for  Breach  of  Contract  under  Sales  Act 
for   value   of  goods    where    property   has   passed,   594. 
damages  for   refusing  to   transfer   property,   597. 
breach    of    warranty,    603. 
interest  and  special  damages,   616. 
Of  Buyer  for  Breach  of  Contract  at  Common  Law 
for  value  of  goods  where  property  has  passed,  595  et  seq. 
damages  for  refusing  to  transfer  property,  597  et  seq. 
breach  of  warranty  for  interest  and  special  damages,  616. 
Of  Seller  foe  Breach  of  Contract  Under  Sales  Act 
recovery  of  price,  560. 

damages  for  nonacoeptance,  580. 
interest  and  special  damages,  616. 
Of  Seller  for  Breach  of  Contract  at  Common  Law 
recovery  of  price,  561  e<  seq. 

damages  for  nonacceptance,  581  et  seq. 
interest  and  special  damages,  616. 
Of  Unpaid  Seller  Against  Goods  Under  Sales  Act 
generally,  500  et  seq. 
lien,    505,    506. 
stoppage  in  transitu,  517. 
rescission,  554. 
resale,  543. 
Of  Unpaid  Seller  Against  Goods  at  Common  Law 
lien,  507  et  seq. 

stoppage  in  transitu,  518  et  seq. 
rescission,  555. 
resale,  544  et  seq. 

(See  Contract;  Lien;  Resale;  Rescission;  Stoppage  in  Transitu j 
Warranty.  ) 

RENUNCIATION".  (See  Repudiation.) 
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REPLEVIN 

maintainable  by  buyer  where  property  has  passed,  694. 
by    defrauded    seller,    567. 
by  owner  of  undivided  shares,  157. 

REPRESENTATION 

by  means  of  a  sample,  252,  253. 

may  be  synonymous  with  warranty  in  the  law  of  sales,  197. 

materiality  of  fraudulent,  627. 

(See  Descbiption;  Fbaud;  Miskepbesentation.) 

REPUDIATION 

as  a.  total  breach  of  contract,  500. 

as  excusing  other  party  from  performance,  467,  577,  578. 

duty  to  mitigate  damages  after,  588. 

excuses  tender,  586. 

letter  of,  may  be  memorandum  under  the  Statute  of  Frauds,  106, 

measure  (if  damages  in  action  based  on,  587. 

right  to  bring  immediate  action  for,  585. 

to  continue  performance  after,  589. 
where  other  party  unable  to  perform,  586. 
risk  of  loss,  how  affected  by,  306. 

REPURCHASE 

in  contract  giving  right  of.  Statute  of  Frauds  is  satisfied  by  acceptance 
and  receipt  of  goods  under  original  purchase,  73. 
by  payment  of  original  purchase  price,  73. 

"  REQUIREMENT  " 
meaning  of,  464. 

RESALE 

By  Buyee 

agreement  forbidding,  of  copyrighted  book  within  a  year  is  not  illegal,  674. 

agreements  for  limitation  of  price  on,  not  necessarily  illegal,  674. 

does  not  destroy  lien,  557,  558. 

does  not  transfer  warranty,  244. 

during  transit  does  not  preclude  right  to  stop  in  transitu,  538. 

is  acceptance  under  the  Statute  of  Frauds,  77. 

or  at  common  law,  483. 
of  goods  delivered  which  do  not  fulfill  contract,  498. 

sold  on  approval  gives  subpurchaser  title,  273, 

sold  on  "  sale  or  return  "  destroys  right  to  return,  271. 
by  infant  indicates  disaffirmance,  15. 
By  Unpaid  Selleb 

right  of,  under  Sales  Act,  543. 

under  English  Law,  544. 

in  United  States,  545. 
huyer  liable  for  expenses  of,  552. 

not  entitled  to  profit  of,  553. 
removes  risk  of  loss  from  buyer,  306. 
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when  may,  be  made,  550. 

of  goods  stopped  in  transit,  539. 
where  contract  executory,  546. 
whether  allowed  during  period  of  credit,  551. 

notice  of,  by  seller  is  necessary  under  Sales  Act,  543. 
at  common  law,  548. 
of  time  and  place  of,  is  necessary  under  Sales  Act,  543. 
at  common  law,  549. 
RESCISSION 
By  Buyeb 

and  recovery  of  the  price  paid,  570,  600. 
for  breach  of  warranty  under  Sales  Act,  603. 
at  common  law,  608. 
in  civil  law,  609. 
for  breach  of  warranty  not  allowed  unless  seller  put  in  statu  quo,  610. 

requires  prompt  election,  611. 
Show  far  right  of,  precludes  acceptance  under  Statute  of  Frauds,  78,  79. 
provision   for,    because   of   breach   of   warranty   does   not  exclude   other 

remedies,  607. 
where  goods  are  different  in  kind  from  those  agreed  upon,  600. 
By  Selleb 

as  a  defense  against  action  for  price,  592. 
effect  of  upon  risk  of  loss,  306. 

of  executed  sales  allowed  under  Sales  Act,  504,  554. 
in  United  States,  505,  555,  569. 
but  not  in  England,  544. 
of  executory  contract  by  seller  for  breach,  590,  593. 
of  title  in  sale  or  return,  271. 
right  to  recover  on  quantum  valebat  after,  693. 
where  goods  stopped  in  transit,  539. 
Generally 

allowed  for  infant's  fraud,  26. 
by  infant,  11  et  seq. 

(See  DiSAFFIRMAKCE ;    INFANT.) 

as  remedy  for  fraud,  647. 
(See  Fraud.) 
for  duress,  658. 
(See  DUEESS.) 
for  mistake,  656. 
(See  Mistake.) 
for  fraud  allowed  only  against  fraudulent  peraon,  650, 
meaning  of  term,  591. 

of  contracts  within  Statute  of  Frauds,  119. 
of  executory  contract  for  material  breach,  572. 

(See  Repudiation.) 
of  illegal  sale  induced  by  fraud,  680. 

contracts,  678. 
of  unexecuted  illegal  agreement  allowed,  679. 
of  written  contract,  118,  119. 
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RESERVE 

auction  sale  without,  297. 

RESTORATION 

of  consideration  as  condition  of  avoiding  infant's  bargain,  19. 
lunatic's  bargain,  33. 
as  condition  of  rescission  for  breach  of  warranty,  filO. 
for  fraud,  649. 

RESTRAINT  OF  ANTICIPATION 

in  settlement  on  married  women,  46. 

RETENTION 

of  goods,  as  indicating  acceptance,  483. 

acceptance  under  Statute  of  Frauds,  77. 
approval  in  saJe  on  approval,  under  Sales  Act,  263. 
at  common  law,  272. 
of  property  or  possession  by  form  of  bill  of  lading,  281  et  seq. 
(See  Bill  or  Iadinq.) 

KETENTION  OF  BQSSESSIOW 

fraudulent  under  Sales  Act,  when,  351. 

at  common  law,  352  et  seq. 
in  England,  presumptively  fraudulent,  352. 
in  Alabama,  presumptively  fraudulent,  354. 

in  public  sales  raises  no  presumption  of  fraud,  354. 
by  seller  as  agent  for  buyer  raises  no  presumption  of  fraud,  354. 
in  Alaska,  presumptively  fi-audulent,   355. 
in  Arizona,  presumptively  fraudulent,  356. 
in  Arkansas,  presumptively  fraudulent,  357. 

when  buyer  and  seller  of  same  family  not  presumed  fraudulent,  357. 
when  immediate  delivery  impossible,  not  presumed  fraudulent,  357. 
by  seller  as  bailee  for  buyer  not  presumed  fraudulent,  357. 
in  California,  conclusively  deemed  fraudulent,  358. 
^  possession  of  buyer  must  be  continuous,  358. 
need  not  continue  indefinitely,  358. 
actual  change  of  possession  is  such  change  as  will  give  notice  to  the 

world,  358. 
whether  change  of  signs  sufficient,  358. 
retention  by  the   seller   as  bailee   for   buyer  is  evidence  tending  to 

show  there  has  been  no  change  of  possession,  358. 
not  fraudulent  against  assenting  creditor,  358. 
not  fraudulent  as  to  sheriff's  sales,  358. 

rule  applicable  when  goods  in  the  hands  of  a  third  person  who  is 
servant  of  the  seller,  358. 
in  Colorado,  conclusively  deemed  fraudulent,  359. 

rule  not  applicable  to  goods  not  reasonably  admitting  delivery,  359. 
or  where  goods  held  by  bailee  who  attorns  to  buyer,  359. 
rule  against,  -forbids  joint  possession,  359. 
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in  Connecticut,  conclusively  deemed  fraudulent,  360. 

exists  where  no  circumstances  indicate  a,  change  of  title,  360. 

no  ground  for  avoidance  if  possession  transferred  before  attachment, 

360. 
reasonable  time  for  obtaining  delivery  allowed,  360. 
rule  against,  applicable  where  delivery  merely  temporary,  360. 
not  avoided  by  a  change  of  sign,  380,  n.  44. 

not    applied    if    seller   wrongfully   regains    possession   after   de- 
livery, 360. 
if  buyer  exercised  due  diligence,  360. 
to  assignments  for  creditors,  360. 
in  Delaware,  presumptively  fraudulent,  361. 

rule  against,  requires  as  complete  control  over  goods  as  is  possible, 

361. 
not  fraudulent  in  case  of  public  sale,  361. 
in  District  of  Columbia,  formerly  conclusively  deemed  fraudulent,  362. 

now  only  presumptively  fraudulent,  362. 
in  Florida,  presumptively  fraudulent,  363. 

not  fraudulent  if  consistent  with  deed,  363. 
if  unavoidable,  363. 

if  for  buyer's  reasonable  convenience,  363. 
in  Georgia,  presumptively  fraudulent,  364. 

not  fraudulent  if  consistent  with  purpose  of  transaction,  364. 
"where  parties  members  of  the  same  family,  364,  n.  70. 
in  IdaJho,  conclusively  deemed  fi-audulent,  365. 

even   against   creditors  who  knowingly  gave  credit   subsequently  to 

sale,  365. 
rule  of,  not  applicable  where  goods  held  by  sheriff's  bailee,  365. 
possession  regained  wrongfully  after  delivery,  not  fraudulent,  365. 
in  Illinois,  conclusively  deemed  fraudulent,  366. 

by  seller  as  agent  for  buyer  fi-audulent  unless  public  notified,  366. 
not  fraudulent  if  consistent  with  the  deed,  366. 

TTile    against,   not   applicable   if   buyer   takes   possession  before   lien 
attaches,_366. 
or  where  goods  in  the  hands  of  bailee  who  attorns,  366. 
or  to  public  sales,  366. 
not  fraudulent  against  creditors  becoming  such  with  notice,  366. 
transfer  of  warehouse  receipts  avoids  rule  against,  366. 
after  delivery  and  redelivery  by  the  buyer,  366. 
in  Indiana,  presumptively  fraudulent,  367. 

by  seller  as  buyer's  agent  is  within  prohibition,  367. 
in  Iowa,  conclusively  deemed  fraudulent,  368. 
unless  recorded,  368. 
of  goods  in  possession  of  seller's  bailee  attornment  unnecessary,  368. 
fraudulent  where  there  has  been  delivery  and  redelivery  unless  buy- 
er's possession  give  notice  to  public,  368. 
not   fraudulent   except   against  creditor   who   acquires   lien  without 
notice  of  sale,  368. 
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in  Kansas,  presumptively  fraudulent,  369. 
in  Kentucky,  conclusively  deemed  fraudulent,  370. 
unless  recorded,  370. 
rule  applicable  where  parties  live  in  the  same  family,  370. 
where  there  has  been  only  temporary  delivery,  370. 
but  not  to  transfer  by  parent  to  minor  child,  370. 
rule  against,  not  applicable  where  document  of  title  transferred,  370. 
where  creditor  knew  of  sale  when  he  gave  credit,  370. 
or  to  judicial  sales,  370. 
or  to  general  assignments,  370. 
or  to  exempt  property,  370. 

where  goods  in  possession  of  seller's  bailee,  370. 
not  strictly  applied  to  growing  crops  or  bulky  goods,  370. 
in  Louisiana,  presumptively  fraudulent,  371. 

rule  against,  not  applicable  where  a  bill  of  lading  indorsed,  371. 
or  seller's  bailee  in  possession  attorns,  371. 
in  Maine,  presumptively  fraudulent,  372. 

distinguished  from  requirement  of  delivery,  372. 

bona  fide  sale  cannot  be  avoided  for,  by  a  creditor  with  notice,  372. 
in  Maryland,  conclusively  fraudulent,  373. 
unless  recorded,  373. 
cannot   be   attacked   as   fraudulent  by  creditor  with  notice   of  sale 
when  made,  373. 
in  Massachusetts,  presumptively  fraudulent,  374. 
distinguished  from  lack  of  delivery,  374. 

rule  against,  not  applicable  where  seller's  bailee  is  notified  of  trans- 
fer, 374. 
not  applicable  to  ship  at  sea,  374. 
not  fraudulent  against  creditor  who  knew  of  sale  when  made,  374. 
in  Michigan,  presumptively  fraudulent,  375. 

rule  against,  not  avoided  by  temporary  change,  37.5, 
notice  to  seller's  bailee  in  possession  avoids  rule  against,  375. 
rule  against,  satisfied  by  public  notice  of  sale  of  bulky  articles,  375. 
in  Minnesota,  presumptively  fraudulent,  376. 

rule  against,  not  generally  satisfied  by  symbolic  delivery,  376. 
but  may  be  in  some  cases,  376. 

applicable  where  seller  retains   any  control  unless  public  noti- 
fied, 376. 
where  goods   in  the  hands  of  seller's  bailee,  notice  to  him  of  sale 
sufficient,  376. 
in  Mississippi,  presumptively  fraudulent,  377. 

rule  not  applicable  to  public  sale,  377. 
in  Missouri,  formerly  conclusively  deemed  fraudulent,  378. 
and  so  now  by  statute,  ^78. 
of  seller  as   agent   for  buyer   fraudulent  unless  such   change  as  to 

notify  third  persons,  378. 
where  sale  between  husband  and  wife,  378. 
in  sale  of  growing  crops,  378. 
where  seller's  bailee  notified  of  sale,  378. 
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until  reasonable  time  for  transfer,  not  fraudulent,  378. 
sale  not  avoided  as  to  existing  creditors  if  possession  taken  before  at- 
tachment, 378. 
not  fraudulent  because  seller  subsequently  given  possession  if  goods 

sufficiently  long  in  buyer's  hands,  378. 
rule  against,  not  applicable  to  public  sales,  378. 

or  to  exempt  property,  378. 
sale  may  be  attacked  for,  by  creditor  who  knew  of  sale  when  ma/de, 
378. 
In  Montana,  conclusively  deemed  fraudulent,  379. 

rule  against,  not  applicable  to  sale  between  husband  and  wife,  379. 
or  to  sale  by  cotenanl?  of  his  interest  in  goods  in  possession  of 

other   co-owners,   379. 
not  violated  by  slight  delay  in  delivery,  379. 

or  by   subsequent   delivery  to   seller   if  buyer's  possession  suffi- 
ciently long  and  open,  379. 
in  Nebraska,  presumptively  fraudulent  against  creditors,  380. 
in  Nevada,  conclusively  deemed  fraudulent,  381. 

not  fraudulent  if  buyer  has  previously  been  given  sufficient  posses- 
sion, 381. 
rule  against,  satisfied  by  notice  to  seller's  bailee  in  possession,  381. 

unless  such  bailee  is  a  mere  servant  of  the  seller,  381. 
sale  may  be  treated  as  void  for,  by  creditor  with  knowledge  of  the 

sale,  381. 
not  fraudulent  unless  creditor  obtains  lien  before  delivery,  381. 
in  New  Hampshire,  conclusively  deemed  fraudulent,  382. 
unless  sale  is  open  and  notorious,  382. 
for  reasonable  time  when  necessary  is  not  fraudulent,  382. 
momentary  change  of  possession  will  not  evade  rule  against,  382. 
by  seller  concurrently  with  buyer  is  fraudulent,  382. 
rule  against,  applicable  to  sales  of  exempt  goods,  382. 
not  avoided  by  recording  bill  of  sale,  382,  n.  94. 

by  publisihing  notice  in  newspapers,  382,  n.  94. 
not  applicable  to  public  sales,  382. 
satisfied  by  notice  to  seller's  bailee  in  possession,  382. 
by  constructive  notice  as  to  bulky  goods,  382. 
sale  cannot  be  attacked  for,  if  change  effected  before  creditors  at- 
tack, 382. 
by  creditor  with  notice  at  time  of  sale,  382. 
sale  may  be  attacked  though  creditor  learns  of  sale  prior  to  attach- 
ment," 382. 
in  New  Jersey,  presumptively  fraudulent,  383. 

giving  of  bill  of  sale  does  not  satisfy  rule  prohibiting,  383,  n.  8. 
in  New  York,  presumptively  fraudulent,  38.5. 

by  seller  as  agent  for  bailee,  presumptively  fraudulent,  385. 
concurrently  with  buyer  presumptively  fraudulent,  385. 
unless  change  of  possession  notorious  and  public,  385. 
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in  New  York  —  Continued. 

presumptively  fraudulent,  although  buyer  has  had  temporary  posses- 
sion, 385. 
of  bulky  goods  permitted,  if  change  of  title  indicated,  385. 
rule  against,  applies  to   public  sales,  385. 
in  North  Dakota,  formerly  conclusively  deemed  fraudulent,  387. 
now  presumptively  so,  387. 

delivery  of  key  of  warehouse  satisfies  rule  against,  387. 
notice  to  seller's  bailee  in  possession  satisfies  rule  against,  when,  387. 
in  Ohio,  presumptively  fraudulent,  388. 
in  Oklahoma,  conclusively  deemed  fraudulent,  389. 

is  not  ground  for  objection  if  buyer  obtains  possession  before  cred- 
itors attach,  389. 
in  Oregon,  presumptively  f!-audulent,  3!)0. 

no  ground  of  objection  if  buyer  secures  possession  before  creditors 

attach,  390. 
Tule  against,  not  satisfied  by  constructive  change  of  possession,  390. 
in  Pennsylvania,  conclusively  deemed  fraudulent  against  existing  creditors, 
391. 
but  not  as  to  subsequent  creditors,  391. 
by  seller,  after  temporary  delivery  is  fraudulent,  391. 
concurrently  with  buyer  is  fraudulent,  391. 
as  buyer's  agent,  not  necessarily  fraudulent,  391. 
as  buyer's  clerk  not  necessarily  fraudulent,  391. 
■when  constructive  delivery  satisfies  rule  against,  391. 
delivery    of    key   of    building  where    property   stored   satisfies   ruU 

against,  391,  u.  45. 
not   fraudulent   if   possession   obtained   by   buyer   some   time  before 

attachment,  391. 
rule  against,  not  applicable  where  possession  is  in  seller's  bailee,  391. 
unless  the  bailee  is  servant  of  the  seller,  391. 
not  applicable  to  sale  of  partner's  interest  where  other  partners 

in  possession,  391. 
not  applicable  to  judicial  sale,  391. 
sale  may  be  attacked  for,  by  creditor  who  was  notified  thereof  before 
aittachment,  391. 
in  Rhode  Island,  presumptively  fraudulent,  392. 

in  South  Carolina,   formerly  conclusively  deemed  fraudulent  as  to  cred- 
itors, 393. 
but  now  only  presumptively  fraudulent,  393. 
by  parent  for  infant  child,  not  fraudulent,  393. 
■where  consideration  is  an  antecedent  debt,  393. 
■where  parties  live  in  the  same  (house,  393,  n.  66. 
in  South  Dakota,  conclusively  deemed  fraudulent,  394. 

rule  not  applicable  to  ships  or  cargoes  at  sea,  394,  n.  68. 
rule  does  not  apply  to  exempt  property,  394. 
in  Tennessee,  presumptively  fraudulent,  395. 

rule  against,  applicable  to  execution  sales  if  the  buyer  is  the  execu- 
tion creditor.  395. 
but  not  if  a  third  person  is  purchaser,  395. 
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in  Texas,  presumptively  fraudulent,  39(i. 

change  of  sign  over  shop  insufficient  to  satisfy  rule  against,  396. 
of  seller  concurrent  with  buyer  presumptively  fraudulent,  395. 
where  parties  lived  together  requires  strong  evidence  of  good  faith, 
396. 
in  Utah,  conclusively  deemed  fraudulent,  398. 
for  a  reasonable  time,  not  fraudulent,  398. 
by   seller   as  agent   for  buyer   allovi'ed  after   satisfactory  cliange  of 

possession,  398. 
rule  against,  not  applied  to  transfers  between  husband  and  wife,  398. 
in  Vermont,  conclusively  deemed  fraudulent  against  creditors,  399. 
not  fraudulent  if  delivery  before  attachment,  399. 
by  seller  concurrently  with  buyer  is  fraudulent,  399. 
of  bulky  goods  not  fraudulent,  399. 
if  necessary  not  fraudulent,   399. 

by  seller,  after  delivery  and  possession  by  buyer,  not  fraudulent,  399. 
fraudulent  though  a  temporary  delivery  to  the  buyer  has  been 
made,  399. 
rule  against,  applicable  though  consistent  with  deed,  399. 
does  not  apply  to  execution  sales,  399. 
even  though  the  buj^er  is  purchaser  at  the  sale,  399. 
does  not  apply  to  exempt  property,  399. 
satisfied  by  notice  to  seller's  bailee  in  possession,  399. 
sale  with,  not  void  against  creditor  with  notice  of  buyer's  right,  399. 
in  Virginia,  formerly  conclusively  deemed  fraudulent,  400. 
but  now  presumptively  fraudulent,  400. 
by  seller  as  agent  of  buyer  not  necessarily  fraudulent,  400. 
presumptively  fraudulent  though  bill  of  sale  registered,  400. 
in  Washington,  conclusively  deemed  fraudulent  unless  sale  recorded,  401. 
in  West  Virginia,  presumptively  fraudulent,  402. 

by  the  seller  as  employee  of  the  buyer  not  necessarily  fraudulent,  402. 
not  fraudulent  if  goods  delivered  before  creditors  attach,  402. 
record  of  bill  of  sale  does  not  avoid  rule  against,  402. 
in  Wisconsin,  presumptively  fraudulent,  403. 

by  seller  as  buyer's  agent  is  fraudulent,  403. 

possession  by  seller  jointly  with  buyer  is  fraudulent,  403. 

of  bulky  goods  not  permitted,  i03,  n.  31. 

rule  against,  does  not  apply  to  ships  at  sea,  403,  n.  28. 

to  choses  in  action,  403. 
does  not  require  instantaneous  change,  403. 
in  Wyoming,  seems  presumptively  fraudulent,  404. 

RETURN 

buyer  need  not,  When  goods  rejected  under  Sales  Act,  496. 

at  common  law,  497. 
sale  or,  nature  of,  270-273. 

(See  Restobaxion  of  Consideration;  Rescission.) 

REVENUE 

statutes  purely  for,  do  not  always  make  bargain  unenforcible,  670. 
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RISK  OF  LOSS 

after  partial  delivery  or  appropriation,  277. 

after  rejection,  is  on  seller,  497. 

as  to  goods  destroyed  or  injured  after  contract  to  sell,  163,  164. 

by  deterioration  of  goods  after  shipment,  245. 

prior  to  the  sale,   162. 
effect  of  default  upon,  306. 

rescission  upon,  306. 

resale  upon,  300. 

storing  by  seller  for  buyer's  benefit,  306. 
falls  on  buyer  where  seller's  title  is  only  for  security,  284. 

as  in  conditional  sale,  30  4. 

or  reservation  of  title  by  bill  of  lading,  305. 

in  bargain  of  sale  or  return,  273. 

on  seller  in  sale  on  approval,  273. 
generally  attends  title,  301. 
in  Roman  and  civil  law,  307-309. 
may  by  agreement  be  on  one  not  the  owner,  302. 
of  goods  held  in  common,  157. 
may  be  on  buyer  though  goods  not  inspected,  473. 
provisions  of  Sales  Act  as  to,  160,  163,  300. 
where  goods  have  perished  when  the  agreement  was  made,  160-162. 

ROMAN  LA'W.     (See  Civil  Law.) 

SALE 

as  used  by  parties  does  not  necessarily  indicate  executed  sale,  262. 

attempted,  may  eflect  contract  to  sell,   137,   223. 

by  estoppel,   131. 

by  operation  of  laAv,   4. 

definition  of,  under  Sales  Act,   1,   619. 

at  common  law,  2. 
includes  contractual  obligations,  137. 
may  be  by  deed,  3. 
of  an  expectation,  132. 

of  goods  iu  seller's  potential  possession,  133,  136. 
of  future  goods,   127,   145. 
to  take  effect  in   the  future,   6. 

(See  Conditional  Sale;  Contract;  Peopeett;  Titi^e.) 

SALE  AT  AUCTION.     (See  Auction.) 

SALE  BY  DESCRIPTION 

and  sample,  226. 
meaning  of,  224. 
warranties  in,  223,  226. 

SALE  BY  SAMPLE 

burden  is  on  seller  to  show  bulk  equal  to  sample,  Tinless  buyer  awjepta 

goods,   255. 
buyer's  right  of  inspection  in,  256. 
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SALE  BY  SAMPLE  ~  Continued. 

goods  must  conform  to  description  as  well  as  sample  in  case  of,  under 
Sales  Act,  223. 
at  common   liiw,   220,   257. 
implied  warranty  in,  249. 

of  merchantability,  257. 
buyer  may  assert  goods  to  be  inferior  to  sample  though  accepted  under 

Statute  of  Frauds,  7S. 
implied  warranty  that  bulk  shall  be  equal  sample,  251. 
may  be  executory  or  executed,  2501 
mot  every  sale  where  sample  exhibited  is,  252,  253. 
where    sample   a   representation   merely,   252,   253. 

whether  parol  evidence  admissible  to  show  bargain  is,  in  ea^e  of  written 
contract,  254. 
(See  Sample.) 

SALE  FOR  CASH.     (See  Cash  Sale;  C.  0.   D.) 

SALE  IN  BULK 

constitutionality  of  statutes  regulating,  643. 
when  fraudulent,   643. 

SALE  ON  APPROVAL 

nature  and  effect  of,  270-273. 
risk  is  on   seller  in,   273. 
time  allowed  for  trial   in,   272. 

when  property  passes  in  sale  on,  under  Sales  Act,  363. 
at  ijommon  law,  272. 

SALE  OR  RETURN 

nature  and  effect  of,  270-273. 

property  vests  subject  to  condition  subsequent,  8. 
risk  is  on  buyer,  273. 

when  right  to  return  is  lost  under  Sales  Act,  263. 
at  common  law,  272. 

SALE  TO  ARRIVE 

nature  and  effect  of,  129,  188. 

SALES  ACT 

1.    FOEMATION    OF    THE    CONTRACT 

contract   to  sell   defined.  Sec.   1,  1. 
sale   defined,  Sec.   1,  1. 

contract  to  sell  or  sale  may  be  absolute  or  conditional.  Sec.  1,  1 
contract  to  sell  or  sale,  permissible  between  part  owners,  Sec.  1,  1. 
capacity  to  buy  and  sell  regulated  by  general  law.  Sec.  2,   10. 
infant  must   pay  reasonable   price   for  necessaries.  Sec.   2,  10. 
lunatic  must  pay  reasonable   price  for  necessaries.  Sec.   2,   10. 
intoxicated  person  must  pay  reasonable  price  for  necessaries,  Sec.  2, 

10. 
necessaries  mean  goods  suitable  to  condition.  Sec.  2,  10. 
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SALES  ACT  —  Continued. 

(a)  Formalities   of  the   Contract. 

contract  to  sell  or  sale  may  be  in  writing,  oral,  or  implied.  Sec.  3, 

50. 
contract   to   sell  or   sale   of   upwards  of   $500   not  enforcible   unless 
statute    satisfied   by   acceptance   and   actual   receipt,    Sec.  4 
(1),  52. 
or  by  earnest  or  part  payment,  Sec.  4(1),  52. 
or  by  memorandum  signed  by  the  party  to  be  charged.  Sec.  4 
(1),  52. 
Statute   of  Frauds  applicable  to  bargain  for  goods  to  be   delivered 
in  future,  Sec.  4(2),  52. 
or  not  then  actually  made.  Sec.  4(2),  52. 

not  applicable  if  goods  to  be  manufactured  specially  for  buyer, 
Sec.  4(2),   52. 
acceptance  under   Statute   means  assent  to  become   owner  of  goods, 
Sec.  4(3),  52. 

(b)  1-iubject   Matter   of   the   Contract. 

existing  or  future  goods  may  form  subject  of  contract  to  sell,  Sec.  5 

(1),  127. 
goods  the  acquisition  of  which  depends  on  contingency  may  be  sub- 
ject to  contract  to  sell.  Sec.  5(2),  127. 
an  attempted  present  sale  of  future  goods  operates  as  contract  to 

sell,  Sec.  5(3),  127. 
an   undivided  share  of  goods  may  be  subject  to  contract  to  sell  or 

sale,  Sec.  6(1),  146. 
an  undivided   share   of   fungible  goods  may  be   sold   though   parties 
purport  to  transfer  a  definite  number,  weight  or   measure  of  the 
goods  in  the  mass,  Sec.  6(2),  146. 
in  such  case  if  tthe  mass  contains  less  than  the  amount  bought  the 

seller  is  bound  to  make  good  the  deficieucj'.  Sec.  6(2),  146. 
where  goods  attempted  to  be  sold  have  wholly  perished  the  agree- 
ment is  void.  Sec.  7(1),  100. 
if  the  goods  have  partly  perished  or  materially  deteriorated,  buyer 
may  treat  the  sale  as  avoided,  Sec.  7(2)  (a),  160. 
or  as  transferring  property  in  existing  goods.  Sec.  7(2)  (a),  160. 
Where  goods  contracted  to  be  sold  have  wholly  perished  the  contract 

is  avoided.  Sec.  8(1),  163. 
where    goods    contracted   to   be    sold   have    partly    perished    or    ma- 
terially deteriorated,  tlie  buyer  may  treat   the  contract  as 
avoided.  Sec  8(2)  (a),  163. 
or    as    binding   seller    to    transfer   the    existing  goods,   Sec.    8, 
(2)    (b),  163. 

(c)  The  Price. 

price  may  be  fixed  by  contract,  Sec.  9(1),  166. 

may  be  fixed  as  otherwise  agreed.  Sec.  9(1),  166. 

may  be  determined  by  course  of  dealing,  Sec.  9(1),  166. 

may  be  made  payable  in  any  personal  property.  Sec.  9(2),  166. 
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SALES  ACT  —  Continued. 

(c)  The  Price  —  Continued. 

if  price  paj-able  in  real  estate,  Sales  Act  not  applicable.  Sec.  9(3), 
166. 
not  fi.\;ed,  buyer  must  pay  reasonable  price,  Sec.  9(4),  166. 
what  is  a  reasonable  price  is  a  question  of  fact.  Sec.  9(4),  166. 
where   vahier   fails   witho^it   fault   of   parties   to   fix  price    the   con- 
tract or  sale  is  avoided.  Sec.  10(1),  173. 
where  valuer  prevented  by  a  party,  such  party  is  liable.  Sec.  10(2), 
173. 

(d)  Conditions  and  Warraniics. 

where  obligation   is    conditional  the   obligor   is   excused  unless   con- 
dition performed,  Sec.   11(1),  178. 
performance  of  condition  may  be  waived,  Sec.  11(1),  178. 
if    performance   of    condition    is    promised,    the    promisor    is    liable, 

Sec.  11(1),  178. 
seller's  obligation   in  contract  to  sell  to  furnish  goods  as  described 
and  warranted  is  condition  of  buyer's  obligation,  Sec.  11(2),  173. 
affirmation  of  fact  is  an  express  warranty  when.  Sec.  12,  194. 
of  value  not  an  express  warranty.  Sec.   12,  194. 
of  opinion  not  an  express  warranty,  Sec.  12,  194. 
seller  warrants  title  unless  contrary  intention  appears.  Sec.  13  ( 1 ) , 
216. 
quiet  enjoyment   unless   a   contrary   intention   appears.   Sec.    13 

(2),  216. 
freedom  from   encumbrances  unless  contrary  intention  appears. 

Sec.  13(3),  216. 
if  sheriff,  auctioneer,  mortgagee  or  other  agent  does  not  warrant 

title,  Sec.  13(4),  216. 
of  goods  by  description  impliedly  warrants  correspondence  with 

description.  Sec.  14,  223. 
by    sample    and    description   impliedly   warrants    correspondence 

with  both,   Sec.   14,  223. 
knowing  purpose   for   which  goods  required   impliedly  warrants 

their  fitness,  if  his  judgment  relied  on.  Sec.  15(1),  237. 
of   goods    by   description   if   a   dealer,   impliedly  warrants  mer- 
chantable quality.  Sec.  15(2),  227. 
inspection  excludes  warranty  as  to  discoverable  defects.  Sec.  15(3), 

227. 
no  warranty  implied  as  to  goods  sold  under  patent  or  trade  name, 

Sec.  15(4),  327. 
warranty  may  be  annexed  by  usage  of  trade.  Sec.  15(5),  227. 
express  warranty  or   condition  does  not  negative  implied  warranty 
or  condition  unless  inconsistent  therewith.  Sec.  15(6),  227. 

(e)  Sale  by  Sample. 

warranty  implied   that  the  bulk   shall   correspond  with  the  sample, 

Sec.  16(a),  249. 
warranty  implied  that  buyer  may  compare  bulk  with   sample,  Sec. 

16(b),  249. 
dealer  warrants  goods  free  from  latent  defects  in  sample,  Sec.  16(c), 

249. 


1282  Index. 

[References  are  to  sections.] 

SALES  ACT  —  Continued. 

2.  Transfer  of  Property  and  Title 

(a)  Transfer  of  Proptrly  Between  Seller  and  Buyer. 

no  property  passes  until  goods  ascertained,  Sec.  17,  258. 

property  passes  when  parties  intend,  Sec.  18(1),  259. 

intention  may  be  ascertained  from  contract,  conduct  of  the  parties, 

usage,  and  surrounding  cii'cumstances.   Sec.   18(2),   259. 
property  presumably   passes  when  contract  made.   Sec.    19,   Rule   1, 

263. 
where  seller  must  do  something  to  put  goods  in  a  deliverable  state, 
property   presumably   does  not   pass  until   then.   Sec.   19,  Rule  2, 
263. 
•when    goods   sold    on    sale   or    return   property    passes   on   delivery. 
Sec.  19,  Rule  3(1),  263. 
but  buyer  may  revest  the  property  by  return  or  tender.  Sec.  19, 
Rule  3(1),  263. 
when   goods   delivered   on   approval   property   passes   when  approval 
signified.  Sec.  19,  Rule  3(2),  263. 
or   by   retention   of   goods   beyond   a,   reasonable   time,   Sec.    19, 
Rule  3(2)  (b),  263. 
■where   goods  are  appropriated  by  mutual  assent  under  contract  to 
sell  unascertained  goods,  property  passes  on  appropriation, 
Sec.  19,  Rule  4(1),  263. 
such  assent  may  be  express  or  implied,  Sec.  19,  Rule  4(1),  263. 
delivery  to  a  carrier  in  accordance  with  contract  presumably  trans- 
fers property,  Sec.  19,  Rule  4(2),  263. 
even  though  goods  marked  "  collect  on  delivery,"  Sec.  19,  Rule 

4(2),  263. 
but  not  if  contract  requires  delivery  to  buyer.  Sec.  19,  Rule  5, 

263. 
or  at  a  particular  place,  Sec.  19,  Rule  5,  263. 
or  payment  of  freight,  Sec.  19,  Rule   5,  263. 
■where  goods   are   delivered   to   buyer  or   bailee   the   right   of  posses- 
sion or  property  may  be  reserved.  Sec.  20(1),  281. 
where  bill  of  lading  makes  goods  deliverable  to  seller  the  property 

is  reserved.  Sec.  20(2),  281. 
where   bill   of   lading  making  goods   deliverable   to  buyer's  order  is 
retained,  the  seller  reserves  a  right  of  possession,  Sec.  20  ( 3 ) ,  281. 
when  bill  of  lading    and  bill  of   exchange   sent  together  bill  of  ex- 
change must  be  honored  or  the  bill  of  lading  returned.  Sec. 
20(4),  281. 
but  purchaser  for  value  of  negotiable  bill  of  lading  protected. 
Sec.  20(4),  281. 
auction  sale  in  separate  lots  constitutes  separate  sales.  Sec.  21(1), 

auction  sale  complete  at  fall  of  the  hammer.  Sec.  21(2),  294. 
until  hammer  falls  either  party  may  withdraw,  Sec.  21(2),  294. 

unless   auction  has  been  announced  to  be  without  reserve.  Sec. 
21  (2),  294. 
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SALES  ACT  —  Continued. 

2.  Transfer  of  Property  and  Title  —  Continued. 

(a)  Tratisfer  of  Property  Between  Seller  and  Buyer  —  Continued, 
right  to  bid  may  be  reserved  by  seller,  Sec.  21(3),  294. 

if  the  right  is  not  expressly  reserved  bidding  on  seller's  behalf  is 

fraudulent,  Sec.  21(4),  294. 
risk  of  loss  is  on  owner  of  goods.  Sec.  22,  300. 

but    when    goods    delivered    and    property    retained    only    for 

security,  is  on  buyer.  Sec.  22(a),  300. 
where  delivery  has  been  delayed  through  fault  of  a  party  is  on 
such   party   if   loss   might  not  have   otherwise   occurred,   Sec. 
22(b),  300. 

(b)  Transfer  of  Title. 

only  owner  or  his  agent  can  transfer  title,  Sec.  23(1),  310. 

unless  seller  is  estopped.  Sec.  23(1),  310. 

or  certain  statutes  provide  otherwise,  Sec.  23(2),  310. 
purchaser  for  value  in  good  faith  without  notice  of  a  voidable  title 

acquires   good    title.    Sec.   24,   348. 
subsequent   buyer   from   a    seller   in   possession   acquires   good   title, 

Sec.  25,  349. 
creditx)rs   of   the  seller  in  possession  may  treat  the  sale  as  fraudu- 
lent if  it  is  fraudulent  under  local  law.  Sec.  26,  351. 
negotiable  document  of  title  defined,  Sec.  87,  406. 
negotiable   document   of   title  may  be  negotiated  by  delivery  when. 

Sec.    28,    408. 
negotiable  document  of  title  may  be  negotiated  by  endorsement  ■fc'hen. 

Sec.  29,  409. 
negotiable  document  of  title  not  affected  by  the  words  "  not  negoti- 
able," Sec.  30,  411. 
nonnegotiable   document  of  title   defined,  Sec.   31,   413. 
nonnegotiable  document  of  title  how  transferred.  Sec.  31,  413. 
negotiable  document  of  title  may  be  negotiated  by  the  owner.  Sec. 
32(a),  414. 

or  by  any  one  entrusted  by  the  owner  with  possession.  Sec.  32, 
(b),  '414. 
title   acquired   by  one  to  whom  a  negotiable  document  of  title  has 

been  negotiated.  Sec.  33,  415. 
rights-  of   one   to  whom  nonnegotiable  document  of   title  has  been 

transferred,  Sec.  34,  427. 
endorsement  of  negotiable  document  of  title  may  be  compelled.  Sec. 

35,  429. 
seller  of  document   of  title  warrants  genuineness.  Sec.  36(a),  431. 

right  to  transfer.  Sec.  36(b),,  431. 

that  he  knows  of  no  facts  impairing  validity,  Sec.  36(c),  431. 

that  he  has  a  right  to  transfer  title  to  the  goods.  Sec.  36(d), 
431. 

quality  of  goods  if  such  warranty  would  have  been  implied  on 
their  sale  without  a  document  of  title,  Sec.  36(d),  431. 
indorser  of  document  of  title  is  mot  a  guarantor.  Sec.  37,  433. 
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SALES  ACT  —  Continued. 

2.  Transfer  of  Pbopekty  and  Title  —  Continued, 
(b)    'Transfer  of  Title  —  Continued. 

f:aud,   mistake   or   duress    do   not    impair    negotiation   of    document 

when  in  tlie  hands  of  a  bona  fide  purchaser  for  value.  Sec.  38, 

43C. 
attachnient   of   goods   for   ^\-liich   a   negotiable   document   of   title   is 

outstanding  not  allowed,  Sec.  39,  438. 
creditors  entitled  to  equitable  aid  in  reaching  negotiable  document 

of  title,  Sec.  40,    3169. 

3.  Performance  op  Contract 

heller  must  deliver  and  buyer  accept  and  pay,  Sec.  41,  446. 

delivery  and  payment  concurrent  conditions.  Sec.  42,  447. 

place  where  delivery  due,  Sec.  43(1),  449. 

delivery  n.ust  be   in  reasonable  time  when  no   time  fixed,   Sec.  43, 

(2),  449. 
seller's  duty  where  goods  are  in  bailee's  possession,  Sec.  43  ( 3 ) ,  449. 
demand  or  tender  must  be  at  a.  reasonable  hour.  Sec.  43  ( 4 ) ,  449. 
expense   of    putting   goods   in    deliverable   state    must    be   borne  by 

seller  unlc^is  otherwise  agreed,  Sec.  43(5),  449. 
wl.ere   seller   delivers   too   few  g  lods,   buyer    may  reject   them,   Sec. 
44(1),  458. 

but  is  liable  if  he  accepts  them.  Sec.  44(1),  458. 
where  seller  d  livers  too  many  goods,  buyer  may  reject  all.  Sec.  44, 
(2),   453. 

or  accept  the  proper  amount,  Sec.  44  ( 2 ) . 

if  he  takes  all  nuist  pay  for  them.  Sec.  44(2),  458. 
■where  seller  delivers  goods  contracted  for  mixed  with  others,  buyer 
may  reject  all.  Sec.  44(3),  4.58. 

or  accept  those  in  accordance  with  the  contract,  Sec.  44(3),  453. 
rig'its    under   this    secti:in    subject    to    usage,    special    agreement   or 

course  of  dealing,  Sec.  44(4),  458. 
buyer    need    not    accept    delivery    by    instalments    unless    otherwise 

agreed,  Sec.  45(1),  465. 
material  breach  of  instalment  contract   Justifies  refusal  to  proceed, 

Sec.  45(2),  465. 
delivery  to  carrier  when  deemed  delivery  to  buyer,    Sec.  46(1),  463. 
seller  must  make  reasonable  contract  with  carrier.  Sec.  46  ( 2 ) ,  468. 
when  seller  must  give  notice  to  buyer  enabling  ihm  to  insure,  Sec.  46 

(3),   468. 
buyer  may  examine  goods  before  accepting,  Sec.  47(1),  470. 
seller  must  afford  opportunity  for  examination.  Sec.  47(2),  470. 
buyer  not  entitled  to  examine  goods  sent  C.  0.  D.,  Sec.  47(3),  470. 
what   constitutes   acceptance,   Sec.   48,    481. 
acceptance  does  not  bar  action  for  damages.  Sec.  49,  484. 

unless  buyer  fails  to  give  reasonable  notice  of  breach,  Sec.  49, 
484. 
buyer  not  bound  to  return  goods  wrongfully  delivered,  Sec.  50,  496. 
buyer  liable  for  failure  to  take  delivery.  Sec.  51,  499. 
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SALES  ACT  —  Continued. 
4.  Eights  op  U>.'paid  Seller  Against  the  Goods 
definition  of  unpaid  seller,  Sec.  52,  501. 
unpaid  seller,  wher«  the  property  has  passed,  has  a  lien.  Sec.  53 

(1)  (a),  504. 

a  right  to  stop  in  transitu,  Sec.  53(1)  (b),  504. 
of  resale,  Sec.  53(1)  (c),  504. 
of  rescission,  Sec.  53(1)  (e),  504. 
unpaid  seller  where  the  property  has  not  passed  has  similar  rights. 
Sec.  53(2),  504. 

(a)  Unpaid  Seller's   Lien. 

lien    may    be    exercised   until    payment   or   tender    where   no   credit 
given,  Sec.  54(1)  (a),  506. 
where  credit  given  has  expired,  Sec.  54  (1)    (b),  506. 
where  bviyer  insolvent.  Sec.  54(1)  (c),  506. 
seller    may   exercise   lien   though   holding   as   bailee   for   the   buyer. 

Sec.  54(2),  506. 
seller   has   lien  after  part  delivery,   Sec.   55,   508. 

loses  his   lien  by   delivery  to  a   bailee   for  the   buyer.   Sec.   56 
(l)(a),  510. 
when  the  buyer  lawfully  obtains  possession.  Sec.  56(1)  (b), 

510. 
by  waiver,  Sec.  56(1)  (c),  510. 
does  not  lose  lien  by  obtaining  judgment.  See.  6G(2),  510. 

(b)  Stoppage  in  Transitu. 

seller  may  stop  goods  when  buyer  insolvent.  Sec.  57,  517. 
goods  are  in  transit  until  the  buyer  takes  delivery,  Sec.  58(1)  (a), 
523. 
if  the  goods  are  rejected  by  the  buyer.  Sec.  58(1)  (b),  523. 
goods   are   no   longer   in  transit   if  buyer   obtains   delivery.   Sec.   58 

(2)  (a),  523. 

if  the  carrier  attorns,  Sec.  58(2)  (b),  523. 

if  the  carrier  wrongfully  refuses  to  deliver.  Sec.  58(3)  (c),  523. 
if  goods  are   delivered   to   a   ship  chartered   by   the   buyer,   it   is   a 

question   of   fact   whether    they    are   in   the   buyer's   possession. 

Sec.  58(3),  523. 
if  goods  partly  delivered  the  rest  may  be  stopped  in  transitu,  Sec.  68 

(4),    523. 
seller   may   stop   in  transitu  by  giving  notice  to  person  in   posses- 
sion, Sec.  59  ( 1 ) ,  540. 

or  to  his  principal.  Sec.  59(1),  540. 
after  notice  carrier  must  hold  goods  for  seller.  Sec.  59(2),  540. 
seller  must  bear  expense  of  redelivery.  Sec.  59(2),  540. 
if   negotiable    document    of   title    outstanding   carrier   must   not   re- 
deliver. Sec.  59(2),  540. 

(c)  Kesale   hy  the  Seller. 

unpaid  seller  may  resell  where  goods  are  perishable.  Sec.  60(1),  543. 
or  where  right  of  resale  reserved,  Sec.  60(1),  543. 
or  where  buyer  in  default  an  unreasonable  time.  Sec.  60  ( 1 ) ,  543. 
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SALES  ACT  —  Continued. 

4.  Eights  of  Unpaid  Seller  Agaixst  the  Goods  —  Continued. 

(c)  Resale  hy  the  Seller  —  Continued. 

and  may  recover  any  loss  of  such  resale,  Sec.  60(1),  543. 
but  is  not  liable  for  any  profit.  Sec.  60(1),  543. 
buyer  at  resale  acquires  title  good  against  the  original  buyer,  Sec. 
60(2),   543. 
notice  of  intention  to  resell  need  not  be  given,  Sec.  60(3),  543. 

but    failure    to    give    notice    is    relevant    on    reasonableness   of 
time,  Sec.  60(3),  543. 
notice  of  time  and  place  of  resale  need  not  be  given.  Sec.  60(4),  543. 
seller  must  exercise  reasonable  care  in  making  resale.  Sec.  60  ( 5 ) ,  543. 

(d)  liescission  by   the  Seller. 

an  unpaid  seller  may  rescind  transfer  of  title.  Sec.  61(1),  554. 
election  to  rescind  must  be  manifested,  Sec.  61(2),  534. 
an   unpaid   seller's    right    of    lien   or    stoppage    ia    transitu,    is   not 
affected    by   a    subsale    unless    the    seller    assented    thereto. 
Sec.  62,  557. 
but   a  purchaser  of   negotiable   document   of   title   is   protected, 
Sec.  62,  557. 

5.  Actions  fob  Breach  of  the  Contract 

(a)  Kemedies  of   the  Setter, 

seller  may  sue  for  price  where  property  has  passed.  Sec.  63  ( 1 ) ,  560. 
where  price  payable  on  a  day  certain  irrespective  of  title.  Sec. 

63(2),   560. 
unless   seller   has   manifested   an   inability  to   perform.   Sec.  63 

(2),  560. 
or  an  intention  not  to  perform,  Sec.  63(2),  560. 
seller  may  sue  for  price  though   property  has   not  passed,  if  goods 

cannot  readily  be  resold.  Sec.  63(3),  560. 
buyer  who  wrongfully  neglects  to  accept  and  pay  is  liable  in  dam- 
ages. Sec.  64(1),  580. 
measure  of  damages  is  loss  naturally  resulting,  Sec.  64(2),  580. 
in   the   absence   of  special   circumstances,   this   is   difference  be- 
tween contract  and  market  price.  Sec.  64(3),  530. 
if  buyer  repudiates  or  countermands  while  goods  unfurnished,  seller 

must  not  increase  damages,  Sec.  64(4),  580. 
■where  goods  have  not  been  delivered  and  the  buj'er  has  repudiated 
or  committed  a  material  breach,  the  seller  may  rescind.   Sec.  65, 
590. 

(b)  Kemedies  of   the  Buyer. 

■where   property  has   passed,  buyer  may   sue   as   owner   if  the  seller 
wrongfully   fails   to   deliver.   Sec.    66,    594. 
has  not  passed  buyer  may  recover  damages  if  the  seller  wrong- 
fully fails  to  deliver,  Sec.  67(1),  597. 
measure  of  damages  is  the  loss  naturally  resulting.  Sec.  67   ('2),  597. 
presumably   the   difference   between   contract    price    and   market 
price.  Sec.  67(3),  597. 
specific    performance    may   he    had    in   the    discretion   of   the   court, 
Sec.  68,  601. 
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[References  are  to  sections.] 
SALES  ACT  —  Continued. 

5.  Actions  for  Breach  of  the  Contract  —  Continued, 
(b)   Remedies  of  the  Buyer  —  Continued. 

u  buyer,  for  breach  of  warranty,  may  accept  or  keep  the  goods  and 
recoup  damages.  Sec.  69(1)  (a),  603. 
accept  or  keep  the  goods  and  sue  for  damages,  Sec.  69(1)  (b), 

603. 
refuse  the  goods  and  sue  for  damages.  Sec.  69(1)  (c),  603. 
rescind  the  contract  or  sale,  Sec.  69(1)  (d),  603. 
any  remedy  adopted  bars  others.  Sec.  69(2),  603. 
the  buyer  cannot  rescind  a.  sale  if  lie  knew  of  the  breach  of  warranty 
when  he  accepted  the  goods,  Sec.  69(3),  603. 
or  fails  to  tender  the  goods  back  in  proper  condition,  Sec.  69(3), 

603. 
but    deterioration    due    to    the    breach    of    warranty    does    not 
prevent  rescission,  Sec.  69  ( 3 ) ,  60S. 
on  rescission  buyer   ceases   to  be   liable   for  the   price  and  may  re- 
cover it  if  paid,  Sec.  69(4),  603. 
Lf    seller    refuses    to    accept   goods   back,   buyer   may   hold  them   as 
bailee  subject  to  a  lien  to  secure  repayment  of  price.  Sec.  69(5), 
603. 
measure  of  damages  for  breach  of  warranty  is  loss  naturally  result- 
ing, Sec.  69(6),  603. 
presumably  difference   in  value   of  goods   as   they  were   and  as 
they  would  have  been  had  the  warranty  been  true.  Sec.   69 
(7),   603. 
interest  and  special  damages  allowed  when,  Sec.  70,  616. 

6.  INTEBPKETATION 

implied  obligations  may  be  varied  by  agreement,  course  of  dealing, 

or  custom,  Sec.  71,  617. 
all  rights  are  enforcible  by  action.  Sec.  72,  617. 
cases  not  provided  for  by  the  Act  are  governed  by  the  common  law, 

Sec.  73,  617. 
interpretation  shall  give  effect  to  purpose  of  uniformity.  Sec.  74,  617. 
provisions  of  the   Sales  Act  do  not  relate  to  mortgages  or  pledges 

unless  so  stated.  Sec.  75,  617. 
following  words  and  phrases  defined.  Sec.  76(1),  619. 

"  Action." 

"  Buyer." 

"  Defendant." 

"  Delivery." 

"  Divisible   Contract." 

"  Document  of  Title." 

"  Fault." 

"Fungible  Goods." 

"  Future   Goods." 

"  Goods." 

"  Order." 

"  Person." 

"  Plaintiff." 
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[References  are  to  sections.] 

SALES  ACT  —  Continued. 

6.  INTEBPRETATION  —  Continued. 

following  words  and  phrases  defined  —  Continued. 

"  Property." 

"  Purchaser." 

"  Purchases." 

"  Quality  of  Goods." 

"  Sale." 

"  Seller." 

"  Specific  Goods." 

"  Value." 

"In  Good  Faith,"  Sec.  76(2),  619. 

"Insolvent,"  Sec.  76(3),  620. 

"Deliverable  State,"  Sec.  76(4),  621. 
inconsistent  acts  repealed.  Sec.  77,  622. 
time  when  act  takes  effect.  Sec.  78,  622. 
najne  of  act.  Sec.  79,  622. 

SAMPLE 

acceptance  of,  under  the  Statute  of  Frauds,  94. 

delivery  of,  as  symbolic  delivery  of  bulk  in  Massachusetts,  374. 

(See  Retention  of  Possession.) 
subject  to  a  secret  defect  unknown  to  the  parties,  655. 

(See  Sale  bt  Sample.) 

SATISFACTION 

acceptance  of  goods  as,  though  defective  in  quality,  488,  494. 

though  deficient  in  quality,  459,  461,  486. 

though  delivered  too  late,  489. 
condition  requiring  buyer's,  191. 
not  necessarily  implied  from  acceptance,  482. 
of  claim  as  payment  under  the  Statute  of  Frauds,  98. 
rescission  of  agreement  for,  492. 
sale  on,  and  effect  of,  270-273. 

(See  ACCEPTANCE;  Waiveb;  Sale  on  Appboval.) 

"  SAY  " 

meaning  of,  464. 

SEAL 

sale  may  be  by  instrument  under,  50. 

SECOND-HAND  GOODS 

not  impliedly  warranted  as  good  as  new,  232. 

but  perhaps  that  they  are  merchantable,  232. 

SECRET  DEFECTS.     (See  Latent  Defects.) 
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[References  are  to  sections.] 
SECURITY 

if  title  reserved  merely  for,  risk  is  on  buyer  under  Sales  Act,  300. 

at  common  law,  284,  301-306. 

as  in  conditional  sales,  304. 

or  where  title  retained  by  bill  of  lading,  305. 
indorsement  of  document  for,  gives  what  right,  440. 
■Where  seller  is  consignee,  his  title  may  be  only  for,  284. 
whetlier  taking,  waives  lien,  516. 

SEEDS 

sold  by  grower  impliedly  warranted,  340. 

SELECTION 

essential  to  transfer  of  property,  when  required  by  the  contract,  158. 
buyer  not  bound  to  make,  when  too  many  goods  are  tendered,  458,  461. 
or  goods  mixed  with  others,  458,  462. 

SELLER 

bound  by  estoppel,  when,  131,  310  et  seq. 

(See  Estoppel.) 
■definition  of,  in  Sales  Act,  619. 
fraud  on,  635. 

(See  Fkaud.) 
insolvency  of,  should  not  cause  equity  to  give  specific  performance,  143, 

144. 
may  contract  to  sell  what  he  does  not  own,  128,  129. 
name  of,  must  appear  in  memorandum  under  the  Statute  of  Frauds,  102. 

(See  Memorandum.) 
may  reclaim  goods  sold  on  approval  on  buyer's  repudiation  or  insolvency, 

273. 
renaedies  of  unpaid  against  the  goods,  501  et  seq. 

(See  LiEN;  Stoppage  in  Transitu;  Resale;  Rescission.) 
remedies  on  the  contract,  560-593. 

(See  Contbaot;  Price;  Rescission.) 
when  property  transferred  by,  258  et  seq. 

(See  Property;  Subsequent  Appropriation;  Title.) 
when  regarded  as  unpaid  under  Sales  Act,  501. 
at  common  law,  502. 

SEPARATE  ESTATE 

doctrine  of  married  woman's,  46. 
restraint  against  anticipating,  46. 

SEPARATION.      (See  Selection;  Undivided  Shares.) 

SERVICES 

contract  for  personal,  excused  by  illness  or  death,  661. 
of  married  woman  may  give  contractual  right,  44. 
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[References  are  to  sections.] 
SET-OFF 

distinguished  from  recoupment  and  counterclaim,  605. 
included  under  "Action"  in  Sales  Act,  619. 

SEVERABLE  CONTRACT.     (See  Divisible  Contract.) 

SEVERANCE 

right  of,  by  tenants  in  common,  157. 
(See  Selection;   Undivided  Shabes.) 

SHERIFF 

no  implied  warranty  of  title  in  'Sales  by,  220. 

SHIP 

transfer  of  property  in,  when  payments  by  instalment,  275. 
(See  Retention  of  Possession.) 

SHIPMENT 

of  goods  %vhen  transfers  property,  278,  293. 
( See  Bill  of  Lading  ;  Caeriee.  ) 

SHIPPER 

treated  as  owner  under  Factor's  Acts  to  protect  consignee's  advances,  321. 
(See  Bill  of  Lading;  Factor ;  Factoes'  Acts.) 

SIGNATURE 

oi  memorandum  under  the  Statute  of  Frauds,  108,  109,  112,  116. 
may  be  by  agent,  114. 

by  mark,   112. 

in  abbreviated  form,  112. 

in  pencil,  112. 

printed  or  stamped,  112. 
must  authenticate  instrument,   112. 

all  of  several  writings  constituting  a,  memorandum,  108,  109 
must  be  at  end  of  memorandum  if  statute  requires  subscription,  112, 
need  not  be  subscribed  to  unless  statute  so  states,  112. 
of  party  to  be  charged  only  is  necessary,  113. 
to  several  papers  incorporated  together,  108. 
whether  it  may  be  by  description,  112. 
written  on  contract  under  a  mistake,  654. 

SILENCE 

whether  it  can  amount  to  fraud,  631. 

SMUGGLING 

■participation  in,  renders  bargain  illegal,  675. 

SOLD  NOTES 

as  memorandum  under  the  Statute  of  Frauds,  116. 
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SOLVENCY 

fraudulent  representation  of,  636. 

SPECIAL  PROPERTY 

buyer  may  have,  though  seller  has  title  for  security,  2S4. 
(See  LiEN;  Pledge;  Secukity.) 

SPECIFIC  ENFORCEMENT 

at  law  of  redress  for  fraud,  567. 

for  mistake,  duress,  infancy,  insanity,  568. 
for  refusal  to  accept  goods,  under  Sales  Act,  560. 
at  common  law,  563. 

(See  Specific  Peefoemance. ) 

SPECIFIC  PERFORMANCE 

insolvency  of  seller  is  not  proper  ground  for,  143,  144,  602. 
of  a,  contract  to  sell  or  mortgage  future  goods,  139-145. 
when  allowed  for  contracts  to  sell  goods  under  Sales  Act,  601. 

at  common  law,  602. 
will  not  be  given  of  agreement  for  valuation,  176. 
(See  Specific  Peefokmance.) 

SPECIFIC  GOODS 

definition  of  in  Sales  Act,  619. 

essential  for  acceptance  under  the  Statute  of  Frauds,  75. 

ownership  of  goods,   149. 

transfer  of  property  under  Sales  Act,  258. 
at  common  law,  269. 
essential  to  a  collateral  warranty,  185. 
implied  warranty  of  quality  in  sales  of,  231. 

SPECIFIED  QUANTITY 

sale  of,  from  a  larger  mass,  148-159. 

SPECULATION 

contracts  for,  not  necessarily  illegal,  664. 

SPENT  DOCUMENT  OF  TITLE 

can  transfer  no  title  to  goods,  423. 
liability  of  bailee  upon,  424. 

STAKE  HOLDER 

recovery  of  wager  from,  679. 

STATUS  QUO.    (See  Fraud;  Rescission;  Wabeantt.) 

STATUTE  OF  FRAUDS.     (See  Featjds,  Statute  op.) 
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[References  are  to  aections.] 
STATUTE  OF  LIMITATIONS.     (See  Limitations,   Statute  of,) 

STATUTES 

affecting  capacity  of  married  women,  47. 

governing  documents  of  title,  407. 

governing  sales  in  bulk,  643. 

prohibiting  certain  contracts  and  sales,  668. 

(See  ILLEQAI  CONTEACTS  AND   SALES.) 

requiring  record  of  conditional  sales,  327. 
(See  Eecobd.) 

STOCK 

acceptance  and  receipt  of,  under  Statute  of  Frauds,  95. 
implied  warranty  of  seller's  title  to,  218. 
sale  of,  is  vpithin  Statute  of  Frauds,  67. 
specific  enforcement  of  contract  to  sell,  602. 

STOPPAGE  IN  TRANSITU 

Nature  of  Remedy 

allowed  only  when  buyer  insolvent,  522. 

Tvhere  transit  is  from  seller  to  buyer,  525. 
character  of  bailment  necessary  for,  523. 
in  the  civil  law,  519. 
meaning  of  transit  under  Sales  Act,  523. 

at  common  law,  524  et  seq. 
right  to  may  exist  though  goods  delivered  f.  o.  b.,  530. 
nature  and  origin  of  right,  518. 
not  applicable  where  seller  has  title,  521. 
of  proceeds  of  goods  not  allowed,  536-538. 
right  to  may  exist  though  seller  ignorant  of  destination,  530. 
when  negotiablr  bill  of  lading  outstanding,  right  of,  barred  under  Sales 
Act,  540. 
and  perhaps  at  common  law,  542. 
Who  May  Exercise  It 

allowed  unpaid  seller  under  Sales  Act,  504,  517. 

at  common  law,  505,  518  et  seq. 
allowed  a  factor  who  lias  made  advances,  503. 
a  surety  who  has  paid  the  price,  503. 
Against  Whom  It  May  Be  Exercised 

allowed  against  insolvent  buyer  under  Sales  Act,  517. 
at  common  law,  522. 
against  principal  indebted  to  factor,  503. 
who  is  insolvent  within  the  rule,  522. 
right  of,  superior  to  that  of  buj^er's  creditors,  533. 
How  It  May  Be  Exercised 

exercised  by  giving  notice  under  Sales  Act,  540. 
at  common  law,  541. 
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1  KpfprPTirps   arp   1o  seciions.] 

STOPPAGE  IN  TRANSITU  —  Continued.      . 
When  the  Ejemedy  Is  Lost 

arrival  at  terminus  does  not  end  right  of,  526. 
attornment  of  carrier  ends  riglit  of,  528. 
delivery  to  buyer  or  agent  ends  right  of,  524. 

.to  buyer's  vessel  or  cart  ends  right  of,  when,  532. 

to  buyer's  forwarding  agent  does  not  end  right  of,  530. 

to  truckmen  ends  right  of,  when,  531. 
liow  affected  by  broken  transit,  530. 
interception  of  goods  ends  rigilit  of,  527. 
partial  delivery  to  buyer  does  not  end  right  of,  534. 
part  payment  of  price  does  not  end  right  of,  534. 
payment  of  freight  does  not  end  right  of,  526. 
pledge  of  goods  during  transit  bars  right  of,  to  what  extent,  537. 
resale  of  goods  during  transit  bars  right  of,  when,  538. 
shipment  in  buyer's  vessel,  how  affected  by  bill  of  lading,  532. 
wrongful  refusal  to  attorn  ends  right  of,  529. 
Effect  of  Exercising  Remedy 

liability  of  carrier  to  seller  for  dealing  with  goods  after  notice  to  stop,  539. 
revests  seller's  lien,  539. 

right  of  rescission,  539. 

SUBPURCHASER 

cannot  sue  on  warranty  given  his  vendor,  244. 
gets  good  title  from  one  who  has  bought  by  sale  on  approval,  273. 
on  sale  or  return,  273. 

(See  Bona  Fide  Purchaser  for  Value.) 

SUBSEQUENT  APPROPRIATION 

act  of,  must  be  assented  to  by  both  parties  in  order  to  transfer  property, 

274. 
by  delivery  to  a  carrier,  278  et  seq. 
■effect  of  form  of  bill  of  lading  upon,  282  et  seq. 

( See  Bill  of  Lading.  ) 
effect  of  incorrect  or  partial,  277. 
effect  of  materials  furnished  by  the  buyer,  276. 

by  the  seller,  276. 
examination  of  decisions  upon,  275. 

SUBSEQUENT   CREDITORS.     (See  Fraudulent  Conveyances;   Retention 
of  Possession.) 

SUBSEQUENT  PURCHASER 

fraud  against,  644. 
remedies  of,  defrauded,  652. 

(See  Bona  Fide  Purchaser  for  Value;  Retention  of  Possession.) 

SUBSTITUTION 

of  other  property  for  that  conditionally  sold,  340. 
for  that  covered  by  warehouse  receipt,  442. 
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SUNDAY 

adoption  of  bargain  illegally  made  on,  667. 

consideration  for  subsequent  promise  to  perform  contract  illegally  made 

on  Sunday,  667. 
effect  of  partial  delivery  when  goods  illegally  sold  on,  666. 

payment  of  price  when  goods  illegally  sold  on,  666. 
executed  contracts  illegally  made  on,  are  effectual,  666. 
executory  contracts  illegally  made  on,  are  unenforeible,  666. 
no  redress  allowed  for  fraud  in  inducing  illegal  bargain  on,  666. 
price  cannot  be  recovered  for  goods  illegally  sold  on,  666. 
ratification  of  bargain  illegally  made  on,  667. 
sales  on,  made  illegal  by  statute  in  some  states,  665. 

not  illegal  at  common  law,  665. 
undelivered  property  illegally  sold  on,  cannot  be  recovered,  666. 
(See  Illegal  Contbacts  and  Sales.) 

SURETY 

paying  infant's   obligation  for  necessaries  may  recover  from  infant,  24. 
paying  price  of  goods  entitled  to  remedies  of  unpaid  seller,  503. 

SYMBOLIC  DELIVERY 

under  the  Statute  of  Frauds,  92. 

(See  Bulky  Goods;  Document  of  Title;  Frauds,  Statute  of.) 

TAX 

statutes  wlhich  impose  a,  do  not  always  make  bargains  unenforeible,  670. 

TELEGRAPH 

acceptance  of  offer  made  by,  5. 

TELEGRAM 

may  be  memorandum  under  Statute  of  Frauds,  101. 

TENANTS  IN  COMMON 

creation  of  relation  by  sale  of  an  undivided  share,  146-159. 

right  of  severance  by,  157. 

sale  by  one  to  another  permitted  under  Sales  Act,  1. 

at  common  hiw,  9. 
is  within  Statute  of  Frauds,  68. 
usage  as  indicating  assent  to  be,  461,  463. 
(See  Undivided  Shares.) 

TENDER 

by  infant  oi  property  conveyed  to  him  shows  disafBrmance,  15. 

correction  of  defective,  459. 

destroys  seller's  lien,  502. 

necessity  of  where  parties  are  bound  to  concurrent  performance,  448. 

obligation  to  make,  in  ease  of  bankruptcy,  507,  662. 

of  price,  bars  conditional  seller  from  recovering  goods,  332. 
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TENDER  —  Continued. 

waiver  of  defect  in,  by  wrong  objection,  495. 
revests  property  in  seller  in  contract  for  sale  or  return,  271. 
on  rescission  for  breach  of  warranty,  570,  610. 
for  duress,   568,  570. 
for  fraud,  507,  570. 
for  mistake,  568,  570. 

when  made  by  infant  in  exercise  of  his  privilege,  568,  570. 
by  lunatic  in  exercise  of  his  privilege,  568,  570. 

TESTING 

allowed  buyer  to  determine  nature  of  goods,  475. 
expense  of,  must  be  borne  by  buyer,  477. 
(See  Inspection.) 

TIME 

acceptance  of  goods  does  not  waive  delay  in  time,  487. 

allowed  for  inspection,  476. 

construction  of  agreement  as  to,  452. 

delivery  must  be' made  in  reasonable,  if  none  fixed,  under  Sales  Act,  449. 

at  common  law,  451. 
determination  of  reasonable,  presents  question  of  fact,  451. 
effect  of  fixing,  on  right  to  recover  price,  575. 

of  condition  or  promise  in  regard  to,  189. 
generally  of  the  essence,  189,  453,  467. 

if  not  fixed,  memorandum  under  Statute  of  Frauds  need  not  state,  184. 
of  day  when  performance  may  be  made,  455. 
what  is  reasonable,  451. 

when  acceptance  must  be  made  under  the  Statute  of  Frauds,  76. 
when  affirmation  must  be  made  to  constitute  warranty,  196,  210,  211. 
wlhen  contract  becomes  illegal,  effect  of,  676. 

when  memorandum  must  be  made  under  the  Statute  of  Frauds,  117. 
when  payment  must  be  made  to  satisfy  Statute  of  Frauds,  99. 
when  rescission  for  breach  of  warranty  must  be  had,  611. 

for  fraud  must  be  had,  648. 
when  trustee  in  bankruptcy  takes  title,  662. 
when  unpaid  seller  may  resell  goods,  550. 
within  which  action  for  deceit  must  be  brought,  648. 

approval  must  be  signified  in  sale  on  approval,  272. 

goods  must  be  returned  on  sale  or  return,  271. 

TITLE 

auctioneer  does  not  impliedly  warrant,  220. 

cannot  be  transferred  except  by  owner,  130,  310,  311. 

damages  for  breach  of  warranty  of,  615. 

estoppel  of  owner  to  deny  validity  of  transfer  of,  312. 

(See  Estoppel.) 
how  far  acquired  by  sale  when  Statute  of  Frauds  is  unsatisfied,  72. 
intent  to  transfer  is  necessary  in  case  of  doc&ment  of  title,  410. 
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[References  are  to  sections.] 
TITLE  —  Continued. 

passes  though  transaction  fraudulent,  625. 

retention  of  for  security,  effect  on  risk,  303-306. 

risk  of  loss  by  agreement  may  be  on  one  who  has  not,  302. 

generally  attends,  301. 
seller  after  conditional  sale  cannot  effectively  refuse  transfer  of,  332. 
seller  need  not  have,  to  goods  which  he  contracts  to  sell,  128. 
transfer  of,  by  operation  of  law,  4. 
warranty  of,  216-222. 
when  transferred  to  trustee  in  bankruptcy,  662. 

(See  Document  of  Title;  Pkopeety;  Subsequent  Appeopbiation.) 

TORT 

action  in,  lies  for  breach  of  vi'arranty,  197. 
contract  involving,  is  illegal,  674. 
liability  of  infant  for,  26. 

of  infant  in,  for  false  warranty,  27. 
waiver  of,  4. 

(See  DECEIT;    Teespass;    Tkover.) 

TRANSFER.     (See  Documext  op   Title;    Fraudulent  Conveyance;   Pkop- 
eety ;  Retention  of  Possession;  Title.) 

TREES.     (See  Geowing  Trees.) 

TRESPASS 

contract  involving,  is  illegal,  674. 
satisfaction  of  judgment  in,  transfers  title,  4. 

TRIAL 

nature  and  effect  of  sale  on  trial,  270-273. 
(See  Sale  on  Approval.) 

TROVER 

may  be  brought  by  defrauded  seller,  567,  647. 
satisfaction  of  judgment  in,  transfers  title,  4,  570. 

TRUCKMEN 

delivery  to,  terminates  the  right  to  stop  in  transit  when,  531. 

TRUST 

contract  involving  breach  of,  is  illegal,   674. 

TRUSTEE 

rescission  allowed  of  illegal  contract  entered  into  by,  674. 

TRUSTEE  IN  BANKRUPTCY 

cannot  avoid  infant's  sale,  13. 

enforce  illegal  contract  of  bankrupt,  680. 
may  set  aside  fraudulent  eimviyances,  662. 
of  factor  does  not  take  title  of  principal's  goods,  346. 
rights  of,  where  property  conditionally  sold,  326. 
takes  title  as  of  what  date,  602. 
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[References  are  to  sections.] 
TRUST  RECEIPT 

for  document  of  title,  effect  of,  437. 

TRUSTS 

recovery  of  price  for  goods  sold  by,  673. 

ULTRA  VIRES 

liability  of  corporations  for  contracts  which  are,  49. 

UNASCERTAINED  PRICE 

-whether  presumption  raised  by,  ,that  property  does  not  pass,  266-269. 

UNASCERTAINED  GOODS 

implied  warranty  of  quality  in  contracts  for  the  sale  of,  230,  231. 
property  in,  cannot  be  transferred,  258. 
(See  Specific  Goods.) 

UNDIVIDED  SHARES. 

incidents  of  ownership  of,  157. 

may  be  sold  in  United  States  under  Sales  Act,  1,  146. 

at  common  law,  9,  156. 
owners  of,  have  right  of  severance,  157. 
possibility  of  sale  of,  in  England,  147,  148. 
replevin  may  be  brought  by  owner  of,  157. 
risk  of  loss  in  ease  of,  157. 
property  in,  is  not  transferred  unless  so  intended,  156. 

unless  seller  is  owner  of  the  mass,  156. 
sale  of,  is  within  Statute  of  Frauds,  68. 

sale  of  specified  quantity  will  not  create  ownersihip  in,  unless  goods  are 
fungible,  150. 

where  selection  from  the  mass  is  to  be  exercised,  158. 

where  the  mass  is  of  undetermined  quantity,  152. 

UNIFORMITY 

Sales  Act  to  be  construed  to  give  effect  to  purposes  of,  617. 

UNILATERAL  CONTRACTS 

illegal,  distinguished  from  bilateral,  681. 

whether  doctrine  of  anticipatory  breach  applies  to,  585,  598. 

UNSPECIFIED  GOODS.     (See  Unascektainbd  Goods.) 

UNPAID  SELLER 

definition  of,  in  Sales  Act,  501. 

at  common  law,  502. 
lien  of,  exists  though  seller  holds  as  agent  for  buyer,  506,  517. 

when  buyer  becomes  insolvent,  506,  517. 
remedies  of,  against  the  goods,  501-516. 

(See  LiEN;  Resale;  Rescission;  Stoppage  in  Tkansitu.) 

on  contract,  560-593. 

(See   CONTBACT;    DAMAGES;    PEICE;    REPUDIATION;    RESCISSION.) 
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"  UNTIL  " 

meaning  of 

USAGE 

as  indicating  assent  to  be  tenant  in  common,  461,  462. 

intention  to  sell  undivided  shares,  156. 
efiect  of,  recognized  in  Sales  Act,  617. 

general  rule  at  common  law,  018. 

upon  rules  governing  documents  of  title,  404-444. 
(See  Document  of  Title.) 
how  far  law  of  warranty  may  be  qualified  I)}',  246. 
to  regard  something  as  acceptance  and  receipt  under  Statute  of  Frauds,  84. 

VALUATION 

condition  requiring,  may  be  condition  precedent  to  transfer  of  property, 
174. 
or  condition  precedent  to  payment  of  price  only,  174. 
failure  of,  by  default  of  one  of  the  parties,  gives  right  of  action  under 
Sales  Act,  173. 
at  common  law,  176. 
failure   of,   witlhout   fault   of   either   party,    discharges   obligation   under 
Sales  Act,  173. 
at  common  law,  175. 
80  in  the  lioman  Law,  175. 

unless  goods  have  been  delivcrei!  and  used,  173,  175. 
how  far  conclusive  upon  the  parties  at  common  law,  177. 

in  the  civil  law,  177. 
specific  performance  will  not  be  given  of  agreement  for,  176. 

VALUE 

definition  of  at  common  law  generally  does  not  include  executory  promise, 
619. 

satisfaction  of  antecedent  debt,  620. 

security  for  antecedent  debt,  620. 
definition  of  in  Sales  Act  includes  executory  promise,  619. 

satisfaction  of  antecedent  debt,  619. 

security  for  antecedent  debt,  619. 
distinguished  from  price,  69. 
fraudulent  conveyances  may  be  made  for,   640. 
fraudulent  misrepresentation  of,  not  generally  actionable,  638. 
statements  of,  are  not  warranties  under  Sales  Act,  194. 

at  common  law,  203. 

VARIATION 

by  parol  of  contract  within  the  Statute  of  Frauds  not  allowable,  120-125. 
subsequent,  of  written  contract  allowed  at  common  law,  118. 
(See  Evidence.) 

VENDOR'S  LIEN.     (See  Lien.) 
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[References  are  to  sections.] 
VESSEL 

transfer  of  property  in,  when  payment  by  instalments,  275. 
stoppage  in  transitu  of  goods  delivered  to  buyer's,  under  Sales  Act,  523. 
at  common  law,  532. 

VOID 

contracts  of  married  woman  were,  at  common  law,  43. 
illegal  contracts  generally  not  properly  called,  663. 

but  may  be  made  so  by  statute,  663. 
infant's  contracts  are  not,  11-27. 
lunatic's  transactions  sometimes  held,  29. 
but  in  many  jurisdictions  not  so  held,  30,  33. 
meaning  of,  when  used  in  Statute  of  Frauds,  72. 

as  applied  to  lunatic's  acts,  29. 
when  contract  is,  for  duress,  658. 
for  fraud,  625. 
for  mistake,  654. 

for  nonexistence  or  destruction  of  the  goods,  160-165. 
of  corporation  is,  because  ultra  vires,  49. 

(See  Excuse  fob  Nonperformance,  Voidable.) 

VOIDABLE 

contract  to  sell  is,  if  goods  destroyed  or  injured,  163-164. 

(See  Destruction;  Deterioration;  Impossibility;  Risk  op  Loss.) 
infant's  contracts  are,  H-27. 

(See  Infant.) 
lunatic's  transactions  are  frequently  held,  30. 

(See  Lunatic.) 
means  valid  until  avoided,  12. 

seller  though  his  title  is,  may  transfer  good  title,  348. 
when  contract  is,  for  duress,  659. 
for  fraud,  625. 
for  mistake,  656. 
word  void  in  Statute  of  Frauds  probably  means,  72. 

VOLUNTARY  CONVEYANCE 

is  fraudulent  if  grantor  made  thereby  insolvent,  641. 

WAGER.     (See  Gaming  Contracts.) 

WAIVER 

assent  to  resale  by  the  buyer  is,  of  lien,  516. 
by  acceptance  of  defective  performance,  467. 
of  conditions  generally,  192. 

o-f  payment,  345. 
of  defective  tender  by  wrong  objection,  495. 
of   lack  of  authority  to  make   delivery  in   order  to  satisfy  Statute  of 

Frauds,  85. 
of  lien,  516. 
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WAIVER  —  Continned. 

of  right  of  action  for  fraud,  646. 
of  buyer's  right  to  inspt't-t  or  test,  476,  479. 
■of  seller's  liability  by  accepting  goods,  484-494. 
of  agreement  that  contract  shall  be  in  writing,  50. 
Whether  taking  of  security  is,  of  lien,  516. 

WAE 

trading  with  the  enemy  in  time  of,  is  illegal,  674. 

WAREHOUSE 

assenting  to  deposit  in,  is  acceptance  under  the  Statute  of  Frauds,  77. 
attornment   of   bailor   to    buyer    is    receipt   of   goods    under    Statute    of 

Frauds,  86. 
ownership  of  goods  mingled  in,  154. 

(See   BAILEE;    Document   of   Title;    Geain   Elevators;    Wabehouse 
Receipt.  ) 

WAREHOUSE  RECEIPT 

transfer  of,  as  actual  receipt  under  the  Statute  of  Frauds,  93. 
as  a  form  of  document  of  title,  404. 
can  be  issued  only  by  one  in  possession  of  goods.  417. 
effect  of  substitution  of  goods  for  those  originally  stored,  442. 
effect  of,  -when  issued  by  owner  of  goods,  417. 
indorser  of,  not  a  .<,'uarantor,  434. 
legislation  in  rep-ard  to  negotiability  of,  407. 
liability  of  warehouseman  for  misdescription  in,  420, 
not  fully  recognized  by  common  law  as  document  of  title.  406. 
wten  delivery  of,  renders  imnocessarjr  change  of  possession  of  goods,  428, 
454,  and  see  366,  370,  374. 
(See  Dooujie:s'T  of  Title.) 

WAREHOUSE  RECEIPTS  ACT 

in  force  in  what  states,  420,  n.  84. 
provisions  of,  420,  426,  434. 

WARRANTY 

Generally 

agent  subject  to  implied,  of  authority,  220. 

buyer   may  claim   breach   of,   though   goods    accepted   under    Statute   of 

Frauds,  7S,  70. 
definition  of,  181. 
effect  of,  as  a  condition,  181. 

how  far  custom  or  usage  may  affect  existence  of,  246. 
liability  of  infant  for  false,  27. 

must  be  expressed  in  memorandum  under  the  Statute  of  Frauds,  104. 
need  not  'be  collateral,  181-185. 

parol  evidence  to  prove,  when  contract  written,  214,  254. 
public  officer  not  subject  to  implied,  of  authority,  220. 
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[References  are  to  sections.] 
WARRANY  —  Continued. 

truth  of,  amounts  to  condition  when  under  Sales  Act,  ITS. 

at  common  Ian-,  179. 
Express  Wakkanty 

affirmation   and   opinion   distinguished,   202-20-1. 

is  gist  of  action  on,   196. 

made  before  the  bargain  may  constitute,  196,  210. 

of  title  amounts  to,  217. 

was  not,  in  the  early  law,  195. 
as  to  future  events,  212. 
consideration  of,  214. 
definition  of,  in  Sales  Act,  1'94. 
development  of  the  English  Law  of,  195,  196. 
effect  of  inspection  on,  209. 
in  sale  by  description,  183. 
in  sale  to  arrive,  188. 

intent  to  warrant  immaterial,  197,  200,  20'1. 
may  be  conditional  on  payment  of  price,  491. 
nature  of  the  obligation,  207. 

necessity  of  alleging  the  seller  loarraniizando  vendidit,  195. 
obvious  defect  not  generally  covered  by,  198,  208. 
parol  evidence  of,  when  admissible,  215. 
Pennsylvania  Law  as  to,  199. 
power  of  agent  to  give,  445. 

refusal  to  give,  when  prevents  statement  from  being,  213. 
reliance  of  the  buyer  essential,  198,  206. 
statement  of  opinion  is  not  under  Sales  Act,  181. 

of  cost  is,  203. 

at  common  law,  202. 

save  in  exceptional  cases,  204. 

quantity  is,   464. 

of  value  is  not  under  Sales  Act,  181. 
at  common  law,  203. 
subsequent  to  the  bargain  requires  new  consideration,  211. 
when  affirmation  must  be  made  to  constitute,  209-211. 
Implied  Waeraxty  of  Quality 

against  deterioration  after  shipment,  245. 

as  to  goods  sold  without  inspection,   162. 

effect  of  inspection  upon,  234. 

erroneous  statement  of  opinion  sometimes  is,  205. 

executory  and  executed   agreements   distinguished,    1E4,   230. 

implication  of,  excluded  by  inconsistent  express  warranty,  239. 

by  refusal  to  warrant,  239. 

by  other  circumstances,  2'39. 
in  sale  bj'  dealer  merchantability  implied  in  England,  233. 

not  generally  in  United  'States,  233. 
in  sale  by  a  manufacturer  merchantability  implied,  232. 

though  goods  are  a  by-product,  232. 

but  not  if  sold  as  second-hand,  232. 

or  a  waste  product,  232. 
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WARRANTY  —  Continued. 

Implied  Waekanty  of  Qdality— Continued. 

in  sale  by  a  manufacturer  implication  of  proper  manufacture,  238. 

of  proper  materials,  238. 

that  goods  are  of  his  manufacture,  238. 

that  goods  are  new,  238. 
in   sale   by    description   correspondence   with   description   implied,   under 
Sales  Act,  223. 

at  common  law,  224-226. 
in  sale  by  sample  merchantability  implied  under  Sales  Act,  249. 

at  common  law,  251. 

but  not  necessarily  because  a  sample  is  exhibited,  252,  253. 
in  sale  of  drugs,  234. 

of  provisions,  early  law,  241. 
modern  law,  "242. 

of  document  of  title  under  Sales  Act,  431. 
at  common  law,  432. 
is  not  based  on  negligence,  237. 
manufacturer  includes  grower  of  seeds,  241. 

breeder  of  animals,  241. 
may  be  implied,  though  Avritten  contract  states  no  warranty,  239. 
meaning  of  merchantable,  242, 
none  implied  by  accepting  payment  of  debt  secured  by  document,  435. 

in  the  early  law,  228. 

in  sale  of  specific  goods  where  seller  neither  manufacturer  or  dealer, 
233. 

where  known,  described  and  definite  articles  are  bought,  236. 

where  buyer  agrees  to  take  goods  as  they  are,  230. 
of  fitness  for  a  particular  purpose,  234. 
refusal  to  give,  prevents  implication  of,  239. 
rule  of  civil  law,  247. 
rules  of  Sales  Act  construed,  227,  248. 

implications    in    contracts    for    specified    and    unspecified    goods    distin- 
guished, 231. 
sample  exhibited  but  no  contract  that  bullc  shall  be  eqvial,  252,  253. 
that  bulk  shall  be  equal  to  sample  under  Sales  Act.  249. 

at  common  law,  251. 
Implied  Wabeaxtt  of  Title 

at  common  law  implied  warranty  against  encumbrances,  218. 

of  title,  218,  221. 

or  of  quiet  enjoyment,  221. 
excluded  by  mere  quitclaim,  219. 

by  knowledge  of  buyer,  219. 

by  sale  of  another's  goods  by  authority  in  fact  or  law,  under  Sales 
Act,  216. 
at  common  law,  220. 
in  exchanges,  218. 
in  sales  of  choses  in  action,  218. 
none  by  bailee  issviing  document  of  title,  421. 
rule  in  the  civil  law,  222. 
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WARRANTY  —  Continued. 

Impued  Wakkajs^ty  of  Title  —  Continued. 

Sales  Act  provides  implied  warranty  of  title,  216. 
of  quiet  enjoyment,  216. 
of  freedom  from  encumbrances,  216. 
when  cause  of  action  arises  for  breach,  221. 
Remedies  fok  Beeach  of  Waebanty 

action  or  counterclaim  for  damages  allowed  for  breach  of,  under  Sales 
Act,  603. 
at  common  law,  '607. 
action  of  tort  lies  for  'breach  of,  197. 

assumpsit  as  remedy  for  breach  of,  formerly  not  allowed,  106. 
claim  for  breach  of,  may  be  used  in  recoupment  under  Sales  Act,  603. 
at  common  law,  605. 
provable  in  bankruptcy,  662. 
measure  of  damages  for  breach  of,  under  Sales  Act,  603. 
for  breach  of,  of  quality,  613. 
for  breach  of,  of  title,  615. 
for  consequential  injuries  due  to  breach  of,  of  quality,  014. 
not  available  to  subpurchaser,  244. 
provision  in  contract  allowing  rescission  for  breach  of,  does  not  exclude 

other  remedies,  607. 
remedies  for  breach  of,  after  election  are  mutually  exclusive,  612. 
rescission  allowed  for  breach  of,  under  Sales  Act,  603. 
in  some  jurisdictions  at  common  law,  608. 
in  the  civil  law,  609. 
rescission  for  breach  of,  requires  prompt  election,  611. 

not  allowed  unless  seller  put  in  statu  qvo,  610. 
when  aoeeptance  of  goods  bars  seller's  rig'lit  to  recover  on,  484-494. 
w'hether  action  lies  for  breach  of,  before  property  has  passed,  607. 

WATER 

may  be  goods  within  Statute  of  Frauds,  63. 

WEIGHING  AND  MEASURING 

necessity  of,  to  fix  the  price  as  afl'ecting  transfer  of  property,  266-269. 
not  essential  before  acceptance  under  the  Statute  of  Frauds,  75. 

WEIGHTS 

statute  requiring  sealing  of,  renders  sades  by  unsealed  weights  'llegal,  669. 

WHARFINGER'S  RECEIPT 

as  a  form  of  document  of  title,  404. 

WORK  AND  LABOR 

what  are  contracts  of,  at  common  law,  276,  563. 
within  Statute  of  Frauds  in  Sales  Act,  52. 
under  other  Statutes  of  Frauds,  54,  55. 
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[Eeferenceg  are  to  sections.] 
WRITING 

may  be  shown  to  be  inaccurate  and  hence  insufficient  memorandum  under 

Statute  of  Frauds,  100. 
rescission  by  parol  of  contract  in,  allowed  at  common  law,  118. 

when  allowed  under  Statute  of  Frauds,  lit), 
agreement  that  contract  shall  be  in,  may  be  subsequently  waived,  50. 
contract  to  sell  or  sale  may  be  in,  50. 
how  far  memorandum  in,  under  Statute  of  Frauds  may  be  aided  by  parol 

evidence,  105. 
how  far  parol  evidence  admissible  to  add  to,  in  sale  by  sample,  54. 

of  warranty  admissible  when  contract  in,   21.3,  254. 
signed  under  a  mistake  may  be  avoided  when,  654. 
unsigned,  may  be  identified  when,  as  part  of  memorandum  under  Statute 

■of  Frauds  by  parol  evidence,  108. 
variation  of  contract  in,  by  subsequent  oral  agreement  allowed  at  common 
law,  118. 
but  not  under  Statute  of  Frauds,  120-125. 
what  is  contract  in,  in  sales  by  brokers,  116. 


[Whole  Xumbeb  of  Pages  1413. j 


KF  915  W73 


Author 

Williston,  Samuel 


Vol. 


Title  Copy 

The   law  of  governing  sales  of 


goods  I  at  cuiumuu  law  aud  luider  tl" 
Uniform  sales  act 


Date 


Borrower's  Name 


